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UNITED  STATES  CIRCUIT  COURTS  OF  APPEALS  AND  THE 
CIRCUIT  AND  DISTRICT  COURTS. 


FIRST  CIRCUIT. 

Hon.  OLIVER  WENDELL  HOLMES,  Circuit  Jostle* Washington,  D.  0. 

Hon.  LE  BARON  B.  COLT,  Circnlt  Judge ProTldence.    R.   I. 

Hon.  WILLIAM  L.  PUTNAM.  Circuit  Judgo Portland.  Me. 

Hon.  FRANCIS  C.  LOWELL,  Circuit  Judge Beaton,  Mass. 

Hon.  CLARENCE  HALE,  District  Judge,  Bfaine Portland,  Me. 

Hon.  FREDERIC  DODGE,  District  Judge,  Massachusetts Boston,  Mass. 

Hon.  EDGAR  ALDRICH,  Distilct  Judge,  New  Hampshire LltUeton.  N.  H. 

Hob.  ARTHUR  L.  BROWN,  District  Judge,  Rhode  Island ProTidence.  R.  L 

SECOND  CIRCUIT. 

Hob.  RUFUS  W.  PECKHAM,  Circuit  Justice Washington,  D.  C. 

Hon.  B.  HENRT  LACOMBE,  Circuit  Judge New  Tork,  N.  T. 

Hon.  ALFRED  0.  COXB,  Circuit  Judge UUca,  N.  T. 

Hon.  HENRY  G.  WARD,  Circuit  Judge New  York.  N.  Y. 

Hon.  WALTER  0.  N0YE8,  Circuit  Judge  ^ New  London.  Conn. 

Hob.  JAMES  P.  PLATT,  District  Judge,  Connecticut Hartford,  Conn. 

Hon.  THOMAS  L  CHATFIELD,  District  Judge,  B.  D.  New  York Brooklyn,  N.  Y. 

Hon.  GEORGE  W.  RAY,  District  Judge,  N.  D.  New  York Norwich,  N.  Y 

Hon.  GEORGB  B.  ADAMS,  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Bon.  GEORGB  C.  HOLT,  District  Judge,  S.  D.  New  York New  York,  N.  Y. 

Hon.  CHARLES  M.  HOUGH,  District  Judge.  S.  D.  New  York New  York,  N.  Y. 

Hoo.  JOHN  R.  HAZEL,  District  Judge,  W.  D.  New  York Buffalo,  N.  Y. 

Hob.  jambs  L.  MARTIN,  District  Judge,  Vermont BratUeboro,  Vt. 

THIRD  CIRCUIT. 

Hon.  WILLIAM  H.  MOODY,  Circuit  Justice Washington,  D.  C. 

Hon.  GEORGE  M.  DALLAS,  Circuit  Judge Philadelphia,  Pa. 

Hon.  GEORGE   GRAY,   Circuit  Judge Wilmington,    Del. 

Hon.  JOSEPH  BUFFINGTON,  Circuit  Judge Pittsburgh,  Pa. 

Hon.  EDWARD  G.  BRADFORD.  District  Judge,  Delaware Wilmington,  DeL 

Hon.  WILLIAM  M.  LANNING,  District  Judge,  New  Jersey Trenton.  N.  J. 

Hon.  JOSEPH  CROSS,  District  Judge,  New  Jersey BUzabeth,  N.  J. 

«  Appointed  September  19,  1907. 
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Hon.  JOHN  B.  McPHBRSON,  District  Judge,  B.  D.  Pennsylyania Philadelphia,  Pa. 

Hon.  JAMES  B.  HOLLAND,  Diatrict  Judge,  B.  D.  Pennsylyania Philadelphia*  Pa. 

Hon.  ROBERT  WODROW  ARCHBALD,  Dlatrict  Judge,  M.  D.  Penn8ylvanla..Scranton,  Pa. 
Hon.  NATHANIEL  BWING,  District  Judge,  W.  D.  Pennsylvania PitUburgh,  Pa. 


FOURTH  CIRCUIT. 

Hon.  MELVILLE  W.  PULLER,  Circuit  JusUce Washington.  D.  C. 

Hon.  NATHAN  GOFF,  Circuit  Judge Clarksburg,  W.  Va. 

Hon.  JETER  C.  PRITCHARD,  Circuit  Judge AshevlUe,  N.  C. 

Hon.  THOMAS  J.  MORRIS,  District  Judge,  Maryland Baltimore,  Md. 

Hon.  THOMAS  R.  PURNELL,  District  Judge,  B.  D.  North  Carolina Raleigh.  N.  C. 

Hon.  JAMES  E.  BOYD,  District  Judge,  W.  D.  North  Carolina Greensboro,  N.  C. 

Hon.  WILLIAM  H.  BRAWLBY,  District  Judge,  B.  and  W.  D.  South  Car.  .Charleston,  S.  C. 

Hon.  EDMUND  WADDILL,  Jr.,  District  Judge.  E.  D.  Virginia Richmond,  Va. 

Hon.  HENRY  CLAY  McDOWELL,  District  Judge,  W.  D.  Virginia Lynchburg,  Va. 

Hon.  ALSTON  G.  DAYTON,  District  Judge,  N.  D.  West  Virginia Phllippl,  W.  Va. 

Hon.  BENJAMIN  F.  KELLER,  District  Judge,  8.  D.  West  Virginia Bramwell,  W.  Va. 


FIFTH  CIRCUIT. 


Hon.  EDWARD  D.  WHITE,  Circuit  Justice Washington,  D.  C. 

Hon.  DONA.  PARDEE,  Circuit  Judge Atlanta,  Ga. 

Hon.  A.  P.  Mccormick,  circuit  judge Dallas,  Tex. 

Hon.  DAVID  D.  SHELBY,  Circuit  Judge Huntsville,  Ala. 

Hon.  THOMAS  G.  JONES,  District  Judge.  N.  and  M.  D.  Alabama Montgomery,  Ala. 

Hon.  OSCAR  R.  HUNDLEY,  District  Judge,  N.  D.  Alabama Birmingham,  Ala. 

Hon.  HARRY  T.  TOULMIN,  District  Judge,  S.  D.  Alabama Mobile,  Ala. 

Hon.  CHARLES  SWAYNE,  District  Judge,  N.  D.  Florida » Pensacola,   Fla. 

Hon.  WM.  B.  SHEPPARD,  District  Judge,  N.  D.  Florida' Pensacola,  Fla. 

Hon.  JAMES  W.  LOCKE,  District  Judge,  S.  D.  Florida Jacksonville,  Fla. 

Hon.  WILLIAM  T.  NEWMAN,  District  Judge.  N.  D.  Georgia Atlanta,  Ga. 

Hon.  EMORY  SPEER,  District  Judge.  S.  D.  Georgia Macon,  Ga. 

Hon.  EUGENE  D.  SAUNDERS,  District  Judge,  E.  D.  Louisiana New  Orleans,  La. 

Hon.  ALECK  BOAR  MAN,  District  Judge,  W.  D.  Louisiana Shreveport,  La. 

Hon.  HENRY  C.  NILES.  District  Judge,  N.  and  S.  D.  Mississippi Kosciusko,  Miss. 

Hon.  DAVID  E.  BRYANT,  District  Judge,  E.  D.  Texas Sherman,  Tex. 

Hon.  EDWARD  R.  MEEK,  District  Judge,  N.  D.  Texas Dallas,    Tex. 

Hon.  WALLER  T.  BURNS.  District  Judge,  S.  D.  Texas Houston,  Tex. 

Hon.  THOMAS  S.  MAXEY,  District  Judge,  W.  D.    Texas AusUn,  Tex. 


SIXTH  CIRCUIT. 

Hon.  JOHN  M.  HARLAN,  Circuit  Justice Washington.  D.  C. 

Hon.  HORACE  H.  LURTON,  Circuit  Judge Nashville,  Tenn. 

Hon.  HENRY  F.  SEVERENS,  Circuit  Judge Kalamazoo,   Mich. 

Hon.  JOHN  K.  RICHARDS,  Circuit  Judge Cincinnati,    Ohio. 

Hon.  ANDREW  M.  J.  COCHRAN,  District  Judge,  E.  D.  Kentucky Maysvllle,  Ky. 

Hon.  WALTER  EVANS.  District  Judge,  W.  D.  Kentucky Louisville,  Ky. 

Hon.  HENRY  H.  SWAN.  District  Judge,  E.  D.  Michigan Detroit,  Mich. 

Hon.  LOYAL  E.  KNAPPEN.  District  Judge,  W.  D.  Michigan Grand  Rapids,  Mich. 

Hon.  ROBERT  W.  TAYLER,  District  Judge,  N.  D.  Ohio Cleveland,  Ohio. 

Hon.  ALBERT  C.  THOMPSON.  District  Judge.  S.  D.  Ohio Cincinnati,  Ohio. 

Hon.  JOHN  B.  SATER.  District  Judge.  S.  D.  Ohio Columbus,  Ohio. 

Hon.  CHARLES  D.  CLARK,  District  Judge,  E.  and  M.  D.  Tennessee Chattanooga,  Tenn. 

Hon.  JOHN  E.  McCALL,  District  Judge,  W.  D.  Tennessee Memphis,  Tenn. 

*  Died  July  6,  1907.  ■  Appointed  September  4,  1907. 
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SEVENTH  CIRCUIT. 

Hon.  WILXiIAM  R.  DAY,  Circuit  JosUce WaBhington,  D.  C. 

Hon.  PKTBR  S.  QROSSCUP.  Circuit  Judge Chicago,  III. 

Hon.  FRANCIS  B.  BAKER,  Circuit  Judge lodianapolls,  Ind. 

Hon.  WIL.LJAM  H.  SEAMAN,  Circuit  Judge Sheboygan.  Wis. 

Hon.  CHRISTIAN  C.  KOHLSAAT,  Circuit  Judge Chicago,  111. 

Hon.  KENESAW  M.  LANDIS,  District  Judge,  N.  D.  Illlnoii Chicago.  111. 

Hon.  SOLOMON  H.  BBTHEA,  Diatrlct  Judge,  N.  D.  Illlnoto Chicago,  III. 

Hon.  FRANCIS  M.  WRIGHT,  District  Judge,  B.  D.  Illinois Urbana,  111. 

Hon.  J.  OTIS  HUMPHREY,  District  Judge,  S.  D.  Illinois Springfield,  111. 

Hon.  ALBERT  B.  ANDERSON,  District  Judge.  Indiana Indianapolis,  Ind. 

Hon.  JOSEPH  V.  QUARLBS.  District  Judge,  B.  D.  Wisconsin Milwaukee,  Wis. 

Hon.  ARTHUR  L.  SANBORN.  Dlstrtct  Judge.  W.  D.  Wisconsin Madison,  Wis. 


EIGHTH  CIRCUIT. 


Hon.  DAVID  J.  BREWER.  Circuit  Justice Washington,  D.  C. 

Hon.  WALTER  H.  SANBORN,  Circuit  Judge St.  Paul,  Minn. 

Hon.  WILLIS  VAN  DBVANTBR,  Circuit  Judge Cheyenne,  Wyo. 

Hon.  WILUAM  C.  HOOK,  Circuit  Judge t Leavenworth,  Kan. 

Hon.  BLMER  B.  ADAMS,  Circuit  Judge St.  Louto,  Mo. 

Hon.  JACOB  TRIEBER,  District  Judge.  B.  D.  Arkansas Little  Rock.  Ark. 

Hon.  JOHN  H.  ROGERS,  District  .Judge,  W.  D.  Arkansas Ft  Smith.  Ark. 

Hon.  ROBERT  B.  LEWIS,  District  Judge.  Colorado Denrer,  Colo. 

Kon.  HBNRY  THOMAS  REED,  District  Judge.  N.  D.  Iowa Cresco,  Iowa. 

Hon.  SMITH  McPHERSON,  District  Judge,  S.  D.  Iowa Red  Oak,  Iowa 

Hon.  JOHN  C.  POLLOCK,    District  Judge,  Kansas Topeka,  Kan. 

Hon.  WM.  LOCHREN,  District  Judge,  Minnesota Minneapolis,  Minn. 

Hon.  PAGE  MORRIS.  District  Judge.  Minnesota Duluth,  Minn. 

Hon.  DAVID  P.  DYER,  District  Judge,  B.  D.  Missouri St  Louis,  Mo. 

Hon.  JOHN  F.  PHILIPS,  District  Judge.  W.  D.  Missouri Kansas  City,  Mo. 

Hon.  W.  H.  MUNGBR,  District  Judge,  Nebraska Omaha,  Neb. 

Hon.  THOMAS  C.  MUNGBR,  District  Judge.  Nebraska Lincoln.  Neb. 

Hon.  CHARLES  F.  AMIDON,  District  Judge.  North  DakoU Fargo,  N.  D. 

Hon.  JOHN  B.  CARLAND,  District  Judge,  South  Dakoto Sioux  Falls,  8.  D. 

Hon.  JOHN  A.  MARSHALL,  District  Judge,  UUh Salt  Lake  City,  Utah. 

Hon.  JOHN  A.  RINBR,  Dtotrict  Judge.  Wyoming Cheyenne,  Wyo. 


NINTH  CIRCUIT. 

Hon.  JOSEPH  McKENNA.  Circuit  Justice Washington,  D.  C. 

Hon-  WILLIAM  B.  GILBERT.  Circuit  Judge Portland,  Or. 

Hon.  WM.  W.  MORROW,  Circuit  Judge San  Francisco,  Cal. 

Hon.  ERSKINB  M.  ROSS,  Circuit  Judge Los  Angeles,  Cal. 

Hon.  WM.  O.  VAN  FLEET.  District  Judge,  N.  D.  California San  Francisco,  Cal. 

Hon.  JOHN  J.  DB  HAVEN.  District  Judge.  N.  D.  CallfomU San  Francisco,  Cal. 

Hon.  OLIN  WELLBORN.  Dlstrtct  Judge,  8.  D.  Callfomla Los  Angeles,  Cal. 

Hon.  FRANK  S.  DEITRICH,  District  Judge,  Idaho Boise.  Idaho. 

Hon.  WILLIAM  H.  HUNT.  District  Judge.  Montana Helena,  Mont 

Hon.  EDWARD  S.  FARRINQTON,  District  Judge,  Nevada Carson  City,  Nev. 

Hon-  CHARLES  B.  '^^OLVERTON,  District  Judge,  Oregon Portland,  Or. 

Hon.  EDWARD  WHITSON,  District  Judge,  E.  D.  Washington... Spokane,   Wash. 

Hon.  CORNELIUS  H.  HANFORD,  District  Judge,  W.  D.  Washington 8eatU«,  Wash. 
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Signals  of  meeting  vessels.  30  C.  O. 
A.  630. 

Negligence  of  both  master  and  servant 
—Division  of  damages.  30  C  O.  A. 
67a 


ADMIRALTY— Confd. 

Jurisdiction  of  suits  between  foreign- 
ers.    37  a  C.  A.  193. 

Limitation  of  shipowner's  liability. 
46  0.  C  A.  887. 

Statutory  exemptions  of  shipowners 
from  liability.    49  C  C  A.  11. 

Demise  of  vessel    55  C.  C.  A.  225. 

Collision— Overtaking  vessels.  60  C. 
C  A.  254. 

Jurisdiction  of  torts.    62  O.  O.  A.  279. 

Liability  of  vessel  for  iniuries  caused 
by  creation  of  swell.    78  C  C  A.  3. 

ADVERSE  POSSESSION. 
Tax  deed  as  color  of  title.    24  C.  C. 

A.  402. 
Acquisition  or  loss  of  right  to  railroad 
right  of  way  by  prescription.    63  C 
C  A.  7. 

ALIENS. 
Citizenship    under    state    and    federal 

laws.    6  C.  C  A.  37. 
Citizenship  of  the  Chinese.     1  C  O.  A. 

212;  35  C  O.  A.  332. 
Citizenship  of  married  women.    65  C 

C  A.  5. 
Imnortation  of  contract  labor.    66  C. 

d  A.  133. 

ALTERATION  OF  INSTRUMENTS. 
Discharge  of  surety  by.    66  C  C  A.  6. 

APPEAL. 

In  admiralty— New  proofs.  3  C  0.  A. 
322. 

Review  of  previous  decisions  as  to  va- 
lidity of  patents  in  circuit  court  of 
appeals.  3  C.  C  A.  565;  27  C  C 
A.  427:   32  C  C  A.  484. 

Review  oi  interlocutory  decree  granting 
or  refusing  injunction  in  patent  case 
in  circuit  court  of  appeals.  3  C  C 
A.  672;  27  C.  C.  A.  i&;  32  C.  C.  A. 
484. 

When  may  be  aided  by  mandamus.  10 
C.  C.  A.  450. 

Following  state  practice.  *  27  C  C  A. 
394. 

Finality  of  judgments  and  decrees  for 
purposes  of  review.  2  C  C.  A.  379 ; 
17  0.  C  A.  238;  28  O.  C  A.  482. 

Appeal  and  review  in  bankruptcy 
cases.    43  0.  C  A.  9. 

Appeal  or  mandamus.  47  C.  C  A. 
376. 

Reduction  or  increase  of  amount  of 
recovery  on  appeal.    48  C  C  A.  470. 


88  CCA. 
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APPEAIv-Confd. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  O.  C.  A, 
600. 

Jurisdiction  of  lower  court  to  rehear 
cause  or  grant  new  trial  after  re- 
mand by  appellate  court.  70  C.  C.  A. 
416. 

Enforcement  of  decree  of  appellate 
court  by  mandamus.  77  C.  C.  A. 
409. 

Amendment  of  writ  of  error,  citation, 
or  notice  of  proceedings  for  review. 
77  C.  C.  A.  490. 

APPKARANCE. 
Following  state  practice.     5  O.  C.  A. 
594. 

ARBITRATION  AND  AWARD. 

Arbitration  as  a  condition  of  an  insur- 
ance policy.  9  C.  C.  A.  628 ;  39  C. 
C.  A.  389. 

Setting  aside  an  award  for  interest, 
prejudice,  or  misconduct  of  arbitra- 
tor.    12  C.  O.  A.  592. 

ARGUMENTS. 
Of   counsel    upon   failure    to   produce 
witness.    13  C.  C.  A.  589. 

ASSAULT  AND  BATTERY. 

Mental   suffering  as  element  of  dam- 

aees.     11  C.  C.  A.  561. 
Liability  of  corporations.    39  C.  0.  A. 

14. 

ASSIGNEES. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  G.  C.  A. 
254;27C.  O.  A.  302. 

ASSIGNMENT. 

Of  right  to  use  name  as  trade-mark. 
17  C.  C.  A.  579 ;  27  C.  C.  A.  360. 

Of  claims  against  the  United  States 
and  goverumeut  contracts.  22  C  O. 
A.  650. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  C.  0.  A.  322. 

Of  licenses  for  use  or  sale  of  patents. 
64  C.  0.  A.  596. 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  65  G.  G. 
A.  615. 

ASSIGNMENT    FOR    BENEFIT    OF 
CREDITORS. 
Power  of  corporation  to  make.    24  0. 

C.  A.  221. 
Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  ana  on  assign- 
ments for  benefit  of  creditors.    51  C. 
C.  A.  11. 

ASSOCIATIONS. 
Who  may  be  parties  in  actions  by  or 
against  associations.    82  C.  C.  A.  270. 

ASSUMPTION  OF  RISK. 
Assumption  of  risk  incident  to  employ- 
ment.    38  C.  C.  A.  314. 


ATTACHMENT. 
Issuance — Following  state  practice.     & 
C.  C.  A.  606;  27  C.  C.  A.  393. 

ATTORNEY  AND  CLIENT. 
Arguments  of  counsel.     13  O.  O.  A. 

589. 
Bonds,  securities,  and  other  papers  sub- 
ject  to  lien  for  services.    32  C.  G.  A. 

Liability  of  attorneys  for  contempt. 
48  G.  G.  A.  7. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
O.  G.  A.  373. 

Authority  of  attorney  after  judgment. 
67  C.  C.  A.  130. 

Compensation  of  attorney  on  prema- 
ture termination  of  employment.  6^ 
C.  C.  A.  113. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  G.  G.  A.  257. 

AWARD. 

Setting  aside  for  interest,  prejudice,  or 
misconduct  of  arbitrator.  12  C.  C. 
A.  592. 

BAGGAGE. 
Responsibility  of  sleeping-car  compa- 
nies for  baggage  and  valuables.     10 
C.  G.  A.  338. 
Limitation   of  liability   bv   carrier  for 
passenger's   baggage.     32   G.    G.    A. 

BANKRUPTCY. 

Jurisdiction  of  federal  courts  in  suit* 
relating  to  bankruptcy.  11  C.  C.  A. 
313. 

What  persons  are  subject  to  bankruptcy 
law.    42C.  C.  A.  4. 

Appeal  and  review  in  bankruptcy 
cases.    43  G.  G.  A.  9. 

Franchises  and  licenses  as  tssets  in 
bankruptcy.     43  C.  C.  A.  389. 

Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  and  on  assign- 
ments for  benefit  of  creditors.  51  C. 
C.  A.  11. 

BANKS  AND  BANKING. 
Jurisdiction  of  federal  cocuts  in  suits 

against  national  banks.    11  G.  G.  A. 

315. 
Who  liable  as  shareholders  in  national 

banks.    15  0.  O.  A.  130 ;  46  G.  C.  A. 

503. 
Personal  liability  of  directors.     12  G. 

G.  A.  680;  33  G.  G.  A.  230. 
Deposits  in  bank  after  insolvency.    43 

G.  G.  A.  588. 
Enforcement   of  statutory   liability  of 

stockholders  in  national  banbs.     52 

C.  C.  A.  6. 
Actions  by  and  against  receivers  and 

**agents'*   of  national  banks.     53  C. 

C.  A.  .S08. 
Lien  of  banks  on  stock.    56  C.  G.  A. 

179. 
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BANKS  AND  BANKING— Cont'd. 

Taxation  of  bank  deposits.  00  G.  G. 
A.  413. 

Ri^ht  to  proceeds  of  collection  on  in- 
solvency of  collecting  bank.  60  G. 
a  A.  333. 

BILLS  OF  LADING. 
Perils  of  the  sea.    19  G.  G  A.  46S. 

BOARDS  OF  TRADB. 

Quotations  of  prices  and  transactions 
on  exchanges.    61  G.  G.  A.  2. 

BONDS. 
Bona    fide    purchasers    of    municipal 

bonds.    41  G.  G.  A.  6. 
Death  of  surety.    49  G.  G.  A.  591. 
Rights  and  remedies  of  holders  of  in- 

valid  municipal  securities.    66  C.  G. 

A.  235. 

BREAGH  OF  MARRIAGE  PROMISE. 
Effect  of  existing  marriage  on  subse- 
quent contract  to  marry.    50  C.  G. 
A.  583. 

BUILDING  AND  LOAN  ASSOCIA- 
TIONS. 

Statutory  exemptions  from  operation  of 
usury  laws.     36  0.  G.  A.  343. 

What  law  governs  usury.  51  G.  G.  A. 
319. 

CANCELiLATION. 
Of  patent  to   public   Und.     22  G.   G. 

A.  38. 
Of  certificates  of  corporate  stock.     55 

G.  G.  A.  167. 
Cancellation,  surrender,  or  rescission  of 

charter  of  vessel.    61  G.  a  A.  569. 

CARRIERS. 
Duty  to  protect  passengers  from  dan- 

gerons  fellow   passengers.     4  G.   G. 

A.  231. 
Right  to  restrain  or  expel  disorderly 

passenger.    4  G.  C.  A.  231. 
Duties   and   liabilities  of   sleeping-car 

companies.     10  G.  G.  A.  335 ;   Si  G. 

G.  A.386. 
Liability  for  injuries  caused  by  negli- 
gence or  torts  of  servants.    10  C.  C. 

A.  466;  27  CCA.  651. 
Duty  to  stop  trains  at  station.     14  G. 

C.  A.  362. 
Quick  dispatch— Demurrage.    14  G.  O, 

A.  657;  21  C  G.  A.  342. 
Contracts  other  than  for  carriage.    20 

C  G.  A.  621. 
Who  are  common  carriers  of  goods. 

20  G.  C  A.  521. 
Liability  as  warehousemen.    20  G.  C 

A.  529. 
Duty  to  trespasser  on  train.    31 'C  C 

A.  76. 
Liabilities  to  employ^  of  others  car- 
ried under  contract  with  carrier.    31 

C  C  A.  164. 
Persons    assisting    passengers.    31    G. 

C.  A.  164. 
Rights  of  licensee  on  train.    81  C.  O. 

A.  164. 


CARRIERS— Cont'd. 

Rights  of  person  traveling  on  pass. 
31  G.  C  A.  164;  32  C.  G.  A.  806. 

Burden  of  proof  of  negligence  where 
passengers  have  been  Injured.  32  G. 
G.  A.23. 

Live  stock— Evidence  admissible  in  ac- 
tions for  injuries  through  negligence 
or  accident     32  C  G.  A.  148. 

Limitations  of  liability  for  personal  in- 
jeries  to  passengers  and  for  baggage. 
82  G.  C.  A.  301. 

Continuance  of  passenger  relation.  40 
C.  C  A.  437. 

Liability  of  railroads  or  street  car 
companies  for  ejection  of  trespassers. 
61  G.  G.  A.  57a 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.     54  G.  C  A.  4. 

Use  of  carriers*  premises  by  hack  and 
cab  drivers,  hotel  runners,  etc  57 
C  C  A.  36V. 

Regulations  of  charges  by  carrier  for 
long  and  short  hauls.  60  C  C  A. 
542. 

Duties  and  liabilities  of  carriers  as  to 
furnishing  facilities  for  transporta- 
tion.   61  C  C  A.  414. 

Negligence  in  ejection  of  persons  un- 
der disability.    62  C  C  A.  422. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  C  C  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  O.  C  A.  427. 

CERTIFICATES. 
Of  receivers.    26  O.  C.  A.  350. 
Of  corporate  stock— Cancellation.     55 
O.  C.  A.  167. 

CERTIORARI. 
From  supreme  court    1  G.  G.  A.  5. 

CHARITIES.  • 
Liabilities    of    charitable    institutions 
for  negligence.    47  C  C  A.  134. 

CHARTER. 
Implied    warranty    of    seaworthiness. 

15  C  C  A.  388;   60  C  C  A.  179. 
Cancellation,   surrender,   or   rescission 
of  charter  of  vessel.    61  C  C  A.  569. 

CHATl^EL  MORTGAGES. 
Controlling  effect  of  state  decisions  in 
United  States  courts.     11  G.  C  A.  8& 

CHILD. 

Death  of  parent  by  wrongful  act- 
Damages.     1  C  C.  A.  34. 

Imputed  negligence.     34  C  G.  A.  4. 

Age  as  affecting  contributory  negli- 
gence.    87  CO.  A.  362. 

CHINESE. 
Citizenship.    1  G.  G.  A.  212;  35  C  C 
A.  332. 

CIRCUIT  COURTS. 
Review  of  jurisdiction  of  circuit  courts. 
48  C  C  A.  351. 
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CIRCUIT  COURTS-Cont'd. 
Jurisdiction  of,  as  determined  by  the 
amount    in    controversy.    19    O.    O. 
A.  75;  86  a  C.  A.  459. 

CIRCUIT  COURTS  OF  APPEALS. 

Certiorari  from  supreme  court.  1  C.  C. 
A.  5. 

Jurisdiction.  1  C.  0.  A.  6;  82  C.  C.  A. 
475. 

Effect  of  preyious  decisions  as  to  va- 
lidity of  patents.  3  C.  C.  A.  565; 
27  C.  C.  A.  427;   32  C.  C.  A.  484. 

Review  of  interlocutory  decrees  m  pat- 
ent cases.  3  C.  C.  A.  572 ;  27  O.  a 
A.  189;  82  C.  C.  A.  484. 

Orders,  decrees,  and  judgments  review- 
able.   13  C.  C.  A.  874. 

Enjoining  proceedings  in  state  courts. 
16  C.  C.  A.  90;  27  C.  C.  A.  575;  63 
C.  O.  A.  437. 

Conflicts  of  jurisdiction  between  fed- 
eral and  state  courts.  22  C.  C.  A. 
856;  26  C.  C.  A.  49. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  11. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

CITIZENSHIP. 

Of  Chinese.  1  C.  a  A.  212;  35  C.  O. 
A.  332. 

Of  aliens  under  state  and  federal  laws. 
6  C.  C.  A.  37. 

Of  corporations.  6  C.  C.  A.  174;  10 
C.  C.  A.249;  27  C.  C.  A.  801. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  29a 

Of  married  women.    65  C.  C.  A.  5. 

COLLISION. 

As  a  peril  of  the  sea.    19  C.  C.  A.  468. 

Collision  rules— Speed  of  steamers  in 
fog.    28  C.  C.  A.  532. 

Collision  rules— Speed  *  of  sailing  ves- 
sels in  fog.    29  C.  C.  A.  368. 

Signals  of  meeting  vessels.  80  C.  C. 
A.  630. 

Overtaking  vessels.    60  C.  C.  A.  254. 

COLOR  OF  TITLE. 
Tax  deed  as  color  of  title.    24  C.  a 
A.  402. 

COMMERCE. 

Taxation  of  interstate  commerce  by 
state.    8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act.  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
or  foreign  commerce— Exclusion,  reg- 
ulation, and  taxation  of  foreign  cor- 
porations.   24  C.  C.  A.  13. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

CONSPIRACY. 
Liabilities  of  corporations.    39  C.  C. 
A.  17. 


CONSPIRACT-Coned. 
Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object.  74  C.  C. 
A.  472. 
Judgment  against  one  defendant  sued 
jomtly  for  conspiracy.  80  C.  C.  A. 
245. 

CONSTITUTIONAL  LAW. 

Due  process  of  law  in  revenue  proceed- 
ings.   8  a  C.  A.  '398. 

Regulation  of  commerce  by  taxation. 
8  C.  C.  A.  492. 

Restrictions  on  grants.    14  C.  C.  A.  6. 

Limitations  of  taxing  power.  23  C.  C. 
A.  515. 

Interference  with  interstate  or  foreign 
commerce.    24  C.  C.  A.  13. 

Constitutional  limitations  of  municipal 
indebtedness.     36  C.  C.  A.  6. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  a  A.  275. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.  70  C  C. 
A.  294. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial 
of  equal  protection  of  law.  72  C.  C. 
A.  547. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.     77  C.  C.  A.  281. 

CONTEMPT. 
Liability  of  attorneys.    48  C.  C.  A.  7. 

CONTRACT  LABOR. 
Importation.    66  O.  C.  A.  133. 

CONTRACTS. 

Implied  obligation  to  pay  for  benefits 
received.    2  C.  C.  A.  488. 

Jurisdiction  of  federal  courts  as  to 
laws  impairing  obligation  of  con- 
tract.    11  C.  C.  A.  316. 

Relating  to  use  of  trade-name.  14  C 
C.  A.  104. 

Mutuality  in.    15  C.  C.  A.  543. 

Intent  as  an  element  in  offer  and  ac- 
ceptance.    16  C.  C.  A.  199. 

Admiralty  jurisdiction  over.  18  C.  C. 
A.  347;  27  C.  C.  A.  530. 

Of  common  carriers  other  than  for  car- 
riage.   20  C.  C.  A.  521. 

Restraining  competition  in  bidding  for 
public  works  at  judicial  sales,  etc. 
28  C.  C   A.  192 

For  lobby  services.    29  C.  C.  A.  440. 

Breach  of  executory  contract — Accru- 
al of  right  to  sue.    30  C.  C.  A.  210. 

Divisibility  of  contracts.  30  CCA.  467. 

Of  persons  non  compos  mentis  under 
guardianship.    34  C  C.  A.  2(34. 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  9  C  C.  A. 
666 ;   34  0.  C.  A.  48a 

Marketable  title.    40  C  C.  A.  592. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute 
of  frauds.    46  C  C.  A.  183. 
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CONTRACTS— CJonfd. 

Persons  entitled  to  enforce  specific  per- 
formance.   47  C.  C.  A.  4d8. 

Enforcement  of  contracts  requirina 
performance  of  continuous  acts.  4& 
C.  G.  A.  103. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principaL    52  C.  G.  A.  427. 

Marriage  by  mutual  agreement  62  O. 
G.  A.  581. 

Bestraining  breach  of  contract  of  em- 

gloy6  not  to  engage  in  competing 
usiness.    53  C.  O.  A.  492. 

Validity  of  contracts  with  public  of- 
ficers as  aifected  by  legality  of  ob- 
ject orcongideration.     56  C.  C.  A.  10. 

For  sale  of  things  to  be  produced  or 
manufactured.    58  G.  G.  A.  363. 

Merger  of  contracts.    60  G.  O.  A.  6. 

Relating  to  liability  of  master  for  neg- 
ligence causing  injury  to  or  death  of 
servant    62  C.  G.  A.  5. 

Enforcement  of  contracts  of  which 
time  is  the  essence.    63  G.  G.  A.  562. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  G.  G.  A.  427. 

Impairing  obligation  of  contract  for 
exemption  from  taxation.  70  G.  G. 
A.  294. 

Practical  construction  of  contracts  by 
parties.    73  G.  G.  A.  392. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  G.  a  A.  281. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  G.  G.  A. 
612. 

Ronote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  con* 
tract    81  a  a  A.  54a 

CONTRIBUTION. 
On  marine  loss— General  average.    20 
a  G.  A.  357. 

COPYRIGHTS. 

Laches  as  a  defense  in  suits  for  in- 
fringement 22  O.  C.  A.  211;  36 
C   C.  A.  613. 

Matter  subject  to  copyright  58  O.  G. 
A.  273. 

Dedication  to  public  or  abandonment 
of  copyright    69  G.  G.  A.  563. 

Infringement  by  use  of  extracts  and 
quotations.    76  G.  G.  A.  475. 

RQ^hts  of  authors  to  control  of  publi- 
cati<m,  disposition  or  use  of  their 
productions  independent  of  statutory 
copyright    77  G.  G.  A.  620. 

CORPORATIONS. 

Citizenship  for  purposes  of  federal  ju- 
risdiction. 6  G.  C.  A.  174;  10  G.  a 
A.  249;  27  G.  O.  A.  298. 

Status  of  foreign  corporations.  7  C 
C.  A.  419. 

Dissolution  of  foreign  corporation.  7 
C.  C.  A.  421. 


GORPORATIONS-Confd. 

Jurisdiction  of  federal  courts  in  suito 
against  federal  corporations.  11  G. 
C.  A.  314. 

Personal  liability  of  directors  for  negli- 
gence. 12  a  C.  A.  680;  83  a  C. 
A.  230. 

The  power  of  officers  and  directors  in 
llieir  individual  capacity  to  deal  with 
corooration.    13  C.  C.  A.  466. 

Use  of  corporate  name  as  trade-name. 
17  G.  G.  A.  579;  27  G.  G.  A.  357. 

Stockholders'  liability  to  creditors  in 
equity.     23  C.  C.  A.  315;    33  C.  a 

Exclusion,  regulation,  and  taxation  of 
foreign  cori>orations.    24  G.  G.  A.  13. 

Power  to  assign  for  benefit  of  credit- 
ors.   24  G.  G.  A.  221. 

Foreign  corporations  "doing  business'* 
in  state.  33  G.  G.  A.  585;  72  G.  G. 
A.  622. 

Liability  for  torts.    39  G.  G.  A.  9. 

Rights  and  liabilities  of  pledgees  of 
stock.    42  G.  G.  A.  135. 

Service  of  process  on  foreign  corpora- 
tions.   45G.C.A.3;  78G.G.A.473. 

Acts  of  corporators  and  promoters. 
46  G.  G.  A.  576. 

Power  to  form  partnership.  50  O.  0. 
A.  131. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  G.  G.  A.  305. 

Limitation  of  actions  against  corpo- 
rate officers.    53  G.  G.  A.  7. 

Gancellatiou  of  certificates  of  corpo- 
rate stock.    55  G.  G.  A.  167. 

Liability  of  transferrors  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  G.  G.  A.  322. 

Liabilities    enforceable    against    reor- 

fanized  corporations.  62  G.  G.  A. 
47. 

Acquisition  by  corporation  of  stock  of 
other  corporation.    68  G.  O.  A.  120. 

Evidence  of  membership  in  corpora- 
tion.   72  G.  G.  A.  423. 

Liabilities  of  corporate  officers  for  debts 
and  acts  of  corporation  as  dependent 
on  knowledge  or  participation.  75  C. 
G.  A.  492. 

Powers  of  committees  of  directors  or 
trustees  of  corporations.   76  C.C.A.  7. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
pendent on  reservation  of  power  to 
alter  or  amend.    77  G.  G.  A.  281. 

Liability  of  corporation  succeeding  to 
partnership  for  debts  of  firm.  80  G. 
C.  A.  560. 

Rights  and  liabilities  of  stockholders 
of  railroads  on  consolidation.  81  0. 
G.  A.  480. 

COSTS. 
Right  to  costs  in  equity.     17  C.  G.  A. 

368. 
Imposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.    72  G.  a  A.  547. 
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COUNTERPEITINQ. 
Nonmailable  matter.    30  G.  C.  A.  86. 

COURTS.    See  "Federal   CJourts." 
Dicta.    64  C.  O.  A.  361. 

CREDIT. 
Loss  of  as  element  of  damages.    62  0. 
C.  A.  612. 

CREDIT  INSURANCE.     19  0.  a  A. 
271 :  34  O.  O.  A.  166. 

CRIMINAL  LAW.     See  "Rewards." 

Practice  on  trial  before  jury.  26  C.  C. 
A.  528. 

Trial  bj  jury  in  criminal  prosecntions. 
39  C.  O.  A.  275. 

Prosecution  and  punishment  of  ac- 
cessories.   44  C.  C.  A.  326. 

Power  of  court  to  revise  sentence.  46 
C.  C.  A.  412. 

Restraining  criminal  proceedings.  51 
C.  C.  A.  133. 

Proof  of  corpus  delicti  to  corroborate 
a  confession.    63  C.  C.  A.  278. 

Comments  of  counsel  and  instructions 
on  failure  of  accused  to  testify.  54 
C.  C.  A.  373. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus  de- 
licti.   70  C.  C.  A.  156. 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part  of 
defendants.    73  C.  C.  A.  295. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of  con- 
spirators and  codefendants  after  ac- 
complishment of  object.  74  C.  C.  A. 
472. 

Effect  of  acquittal  in  criminal  prose- 
cution on  liability  in  tort  for  al- 
leged criminal  act.    79  C.  C.  A.  407. 

Right  of  accused  to  be  confronted  by 
witnesses.     80  C.  C.  A.  116. 

Computation  of  cumulative  sentences. 
81  C.  C.  A.  196. 

Admissibility  of  written  instruments 
in  criminal  prosecutions  as  dependent 
on  preliminary  proof.    82  C.  C.  A.  8. 

CUSTOMS  AND  USAGES. 
Presumptions.    56  C.  C.  A.  394. 

Existence  of  custom  or  usage  as  ques- 
tion for  jury.    83  O.  C.  A.  9. 

CUSTOMS  DUTIES. 
Interpretation  of  commercial  and  trade 
terms  in  tariff  laws.    18  C.  C.  A.  545. 

DAMAGES. 
Mental  suffering  as  an  element  of  dam- 
age in  general.    11  C.  C.  A.  556. 


DAMAGES— Confd. 

For  mental  suffering  for  delay  in  de- 
livery of  telegram.  11  C.  C.  A.  571; 
15  C.  C.  A.  SSO;  28  C.  C.  A.  62. 

Delay  in  transmission  of  telegraphic 
message.     14  C.  C.  A.  177. 

Measure  of,  in  actions  against  tele- 
graph companies.  15  C.  C.  A.  235; 
28^.  C.  A.  59. 

In  condemnation  proceedings.  16  C.  C. 
A.  468. 

For  personal  injuries  as  affected  by 
plaintiff's  character  and  condition.  27 
C.  C.  A.  138. 

Negligence  of  both  master  and  servant 
—Division  of  damages  in  admiralty. 
30  C.  C.  A.  678. 

Liability  of  corporations  for  exemplanr 
or  punitive  damages.    39  C.  C.  A.  18. 

Punitive  damages  for  death  by  wrong- 
ful act    44  0,  C.  A.  259. 

Reduction  or  increase  of  amount  of  re- 
covery on  appeal.    48  C.  C.  A.  470. 

Persons  entitled  to  damages  for  wrong- 
ful enforcement  of  tax.  54  C.  C.  A. 
550. 

Aggravation  of  disease  or  injury  due 
to  existing  disease,  predisposition,  or 
physical  condition.    54  C.  C.  A.  645. 

L<^s  of  credit  as  element  of  damages. 
62  C.  C.  A.  612. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  oth- 
er employment    64  C.  C.  A.  5. 

Retraction,  apology,  or  reparation  as 
ground  for  mitigation  of  damages  for 
libel  and  slander.    71  C.  C.  A.  315. 

Imposition  of  penalty,  extra  allowance 
of  damages,  costs  or  fees  as  denial  of 
equal  protection  of  law.  72  C.  C.  A. 
547. 

Remote  or  speculative  profits  as  ele- 
ment of  damages  for  breach  of  con- 
tract.   81  C.  C.  A.  546. 

DEATH  BY  WRONGFUL  ACT. 
Mental  suffering  as  element  of  dam- 

apps.    11  C.  C.  A.  563. 
Punitive  damages.    44  C.  C.  A.  259. 
What  law  governs  actions.     47  C.  C. 

A.  606. 

DECREES. 
Power  of  court  to  amend  or  modify  in- 
terlocutory orders  and   decrees.     61 
C.  C.  A.  236. 

DEDICATION. 
Of  copyright  to  public.    69  CCA.  563. 

DEEDS 
Names"  of  parties.    23  C  C  A.  146. 
Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executors  or  administra- 
tors.   74  C  C  A.  382. 

DBMURRAGEw 
Quick  dispatch.     14  C  C  A.  657 ;  21 

C.  C.  A.  342. 
Definition  and  general  principles.    21 
C  C  A.  337 ;  46  C  C  A.  4. 
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DEPOSITION. 
Conformity  to  state  practice.    5  G.  O. 

A.  602;  27  C.  C.  A.  392;  71  C.  C. 

A.  110. 
Use  of  deposition   when  deponent   is 

present    50  a  C.  A.  232. 
Irre^Iarities  in   taking  or  return   of 

depositions  as  eround  for  exclusion  as 

evidence.    73  C.  C.  A.  608. 

DICTA. 
Of  courts.    64  G.  O.  A.  861. 

DIRECTORS. 
Personal   liability   for   negligence.     12 
C.  a  A.  680:   33  C.  C.  A.  230. 

DISCOVERY. 
Conformity  to  state  practice.    5  C.  O. 

A.  594;  27  C.  C.  A.  393. 
Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  C.  C.  A.  96. 

DISMISSAL  AND  NONSUIT. 
Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  C.  A.  4. 

DISSOLUTION. 
Of  foreign  corporations.    7  C.  C.  A.  421. 
Of   municipal    corporations— Effect   on 
indebtedness.     33  G.  G.  A.  506. 

DIVORCE. 
Separation  agreements.  38  C.  C.  A.  60a 

DOMICILB. 
Effect   of   change  of  domicile  on   the 

Question  of  diverse  dtixenship.    10  G. 
I.  A.  251. 

DOWER. 

How  inchoate  right  extinguished.  3  G. 
a  A.  316. 

In  mines.    3  G.  G.  A.  816. 

What  estate  subject  to  dower.  8  G.  a 
A.  316. 

Divestiture  of  inchoate  right  by  legisla- 
tive action.    4  G.  C.  A.  295. 

ELECTION  OP  REMEDIES. 
Against  undisclosed  principal  or  agent. 
77  C.  C.  A.  166. 

EMINENT  DOMAIN. 

Consequential  and  indirect  damagea 
16  G.  G.  A.  468. 

Nature  of  estate  or  interest  acquired 
in  condemnation  proceedings.  53  G. 
C.  A.  604. 

Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.    70  C.  C.  A.  653. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  C.  C.  A.  183. 

EQUITY. 
Right  to  costs.    17  G.  G.  A.  368. 
Equitable  mortgages.    18  C.  G.  A.  458. 
Stockholders'   liability   to   creditors   of 
corporation.     23  C.   a   A.   315;    83 
C.  C.  A.  23. 


EQUITY— Cont'd. 
Compensation  of  masters  in  chancery. 

27  C.  C.  A.  475. 
Conclusiveness  and  effect  of  judgments 

as  between  courts  of  law  and  equity. 

50  C.  C.  A.  463. 
Obtaining    possession    or    establishing 

title  to  personal  property  in  equity. 

58  G.  C.  A.  101. 
Operation    and    effect    of    decision    in 

equitable    suit    for    infringement    of 

patent.    68  C.  C.  A.  541. 
He,  who  comes  into  equity,  must  come 

with  clean  hands.    70  C.  C.  A.  543. 

ESTOPPEL. 
As  against  state  or  United  States.     16 
G.  C.  A.  353. 

EVIDENCE. 

New  proofs  on  appeal  in  admiralty. 
3  O.  C.  A.  322. 

Rules  of  evidence  in  federal  courts- 
Following  state  practice.  5  C.  C.  A. 
594. 

Examination  of  party  before  trial — 
Conformity  to  state  practice.  5  C 
C.  A.  602. 

Excluded  from  bill  of  exceptions.  14 
G.  G.  A.  248. 

Borden  of  proof  of  negligence  where 
passenger  has  been  injured.  32  C.  C 
A.  23. 

Evidence  admissible  to  show  injury 
to  live  stock,  during  transportation, 
through  negligence  or  accident.  32 
G.  C.  A.  148. 

Judicial  notice  of  public  laws  and  reg- 
ulations.     44  C.  C.  A.  4. 

Use  of  deposition  when  deponent  is 
present    50  G.  C.  A.  232. 

Negative  testimony.    52  C.  G.  A.  82. 

As  to  character  or  reputation  in  civil 
actions.     55  C.  C.  A.  7. 

Presumptions  as  to  customs  and  us- 
ages.   56  C.  C.  A.  394. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  5i) 
C.  C.  A.  620. 

Preliminaries  to  introduction  of  sec- 
ondary evidence  in  criminal  prosecu- 
tions.   61  C.  C.  A.  117. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  C.  A. 
600. 

Presumptions  and  burden  of  proof  as 
to  cause  of  loss  or  injury  to  goods 
shipped  by  vessel,  and  diligence  or 
negligence  of  carrier.  68  C.  C.  A. 
39§. 

Review,  by  trial  court,  of  evidence 
given  before  grand  jury.  69  C.  C. 
A.  488. 

Circumstantial  evidence  of  corpus 
delicti.    70  C.  C.  A.  156. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
I)roof.    71  C.  C.  A.  110. 

Evidence  of  membership  in  corpora- 
tion.   72  C.  C.  A.  423. 

Admission  on  joint  trial,  of  evidence 
competent  only  against  one  or  part  of 
defendants.     73  C.  C.  A.  295. 
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EVIDBNOB-Oont'd. 

Irregularities  in  taking  or  return  of 
depositioDB  as  ground  for  exclusion  as 
evidence.    73  C.  CX  A.  608. 

Bxpert  testimony  as  to  value  of  serv- 
ices.   74  C.  0.  A.  267. 

Admissibility,  on  trial  of  joint  indict- 
ments, of  acts  and  declarations  of 
conspirators  and  codefendants  after 
accomplishment  of  object  74  C.  C. 
A.  472. 

Inferences  from  evidence  as  dependent 
on  sufficiency  and  degree  of  proof. 
74  a  C.  A.  561. 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

Photographs  as  evidence  in  civil  ac- 
tions.   78  C.  O.  A.  145. 

Weight  and  sufficiencv  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fence to  action  on  policy.  79  C.  C. 
A.  455. 

Persons  against  whom  production  and 
inspection  of  books  or  writings  may 
be  obtained.    81  C.  C.  A.  96. 

Admissibility  of  written  instruments  in 
criminal  prosecutions  as  dependent  on 
preliminary  proof.     82  C.  O.  A.  8. 

Application  of  doctrine  of  res  ipsa 
loquitur  in  actions  for  injuries  to 
servants.    82  O.  C.  A.  121. 

EXCEPTIONS.  BILL  OP. 
Time    of    filing— When    regulated    by 

state  practice.     6  0.  C.  A.  594. 
Exclusion  of  evidence  from.    14  0.  O. 

A.  248. 

EXCHANGES. 

Membership  in  stock  exchange  as  an 
asset  in  bankruptcy.  43  0.  C.  A. 
389. 

Quotations  of  prices  and  transactions 
on  exchanges.    61  C.  C.  A.  2. 

EXECUTIVE  DEPARTMENTS. 
Regulations  of.     26  C.  0.  A.  239. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
252. 

Probate  jurisdiction  of  federal  courts. 
36  C.  C.  A.  276. 

Construction  and  operation  of  convey- 
ances of  real  property  and  interests 
therein  by  executor  or  administrator. 
74  C.  C.  A.  382. 

EXTINGUISHMENT. 
Of  maritime  lieno.    17  C.  C.  A.  102. 

EXTRADITION. 

Scope  of  review  on  habeas  corpus  to 
procure  release  of  person  sought  to  be 
extradited.    62  C.  C.  A.  506. 

Fugitives  from  justice  under  extradi- 
tion laws.    63  C.  C.  A.  104. 

FEDERAL  COURTS. 
Jurisdiction  of  circuit  courts  of  appeals 
in  general.     1  G.  0.  A.  6;   32  a  C. 
A.  476. 


FEDERAL  COURTS-ContU 

Jurisdiction  as  affected  by  state  laws. 
1  C.  C.  A.  613. 

Jnrisdiction  of  circuit  court  of  appeals 
to  review  interlocutory  decrees  in  pat- 
ent cases.  3  C.  C.  A.  672;  27  OT  O. 
A.  189;  32  C.  0.  A.  484. 

Conformity  of  practice  in  common-law 
actions  to  that  of  state  court  5  C. 
O.  A.  694;   27  C.  C.  A.  392. 

Jurisdiction  over  corporations.  6  0.  O. 
A.  174. 

State  laws  as  rules  of  decision  in  fed- 
eral courts.  11  0.  0.  A.  71;  29  C. 
C.  A.653. 

Diverse  citizenship  as  a  ground  of  fed- 
eral jurisdiction.  10  C.  C.  A.  249; 
27  C.  C.  A.  298. 

Jurisdiction  in  cases  involving  federal 
question.  11  C.  C.  A.  308;  35  C.  O. 
A.  7. 

Jurisdiction  and  judgments  of  Indian 
courts.    11  C.  C.  A.  468. 

Federal  jurisdiction  of  suits  against 
state.    13  C.  C.  A.  165. 

Orders,  decrees,  and  judgments  review- 
able in  circuit  court  of  appeals.  13 
C.  C.  A.  374. 

Jnrisdiction  as  affected  by  possession 
of  the  subject-matter.    16  C.  C.  A.  6. 

Enjoining  proceedings  In  state  courts. 
16  C.  C.  A.  90 ;  27  C.  C.  A.  575 ;  63 
C.  C.  A.  437. 

Lade  of  jurisdiction  of  United  States 
circuit  court     16  C.  C.  A.  507. 

Removal  of  causes— Separable  contro- 
versy. 18  O.  C.  A.  86;  35  C.  O.  A. 
155. 

Jurisdiction  in  admiralty  as  to  matters 
of  contract  18  C.  C.  A.  347;  27  0. 
C.  A.  530. 

Jnrisdiction  of  circuit  courts  as  deter- 
mined by  the  amount  in  controversy. 
19  C.  C.  A.  75;  36  C.  C.  A.  459. 

Jurisdiction  in  admiralty  to  enforce 
liens  created  by  state  laws.  21  O.  C. 
A.  21. 

Oondusiveness  of  judgment  between 
federal  and  state  courts.  21  0.  C, 
A.  478;  49  0.  C.  A.  468. 

Conflict  of  jurisdiction  with  state 
courts.    22  C.  C.  A.  356. 

Jurisdiction  in  mortgage  foreclosure. 
24  C.  C.  A.  623. 

Jurisdiction  on  habeas  corpus.  25  C. 
C.  A.  4. 

Mandamus  to  enforce  payment  of  judg- 
ment against  municipality.  25  C.  C. 
A.  475. 

Suits  by  and  against  receivers  of.  2B 
C.  C.  A.  49. 

Jury  trial— Province  of  court  and  jury. 
26  C.  C.  A.  528. 

Supplementary  and  ancillary  proceed- 
ings and  relief.     36  C.  C.  A.  195. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiral^  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

Enjoining  proceedings  in  federal 
courts.    46  O.  C.  A.  691. 
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FEDERAL  OOURTS— Cont'd. 

Pendency  of  action  in  state  or  federal 
court  as  groand  for  abatement  of 
action  in  the  other.  47  G.  G.  A.  205 ; 
73  C.  C.  A.  521. 

Reriew  of  jurisdiction  of  circuit  courts. 
48  C.  0.  A.  351. 

Waiver  of  right  as  to  district  in  which 
suit  Doaj  be  brought  52  G.  0.  A. 
192. 

Procedure  of  federal  courts  and  adop- 
tion of  state  practice  as  to  taking 
proof.    71  C.  C.  A.  110. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court. 
75  C.  C.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal  of  cause  to  federal 
court.    78  C.  0.  A.  362. 

Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants of  nor  found  in  district  of 
suit.     80  a  C.  A.  7. 

FEDERAL  QUESTIONS. 
As   conferring  jurisdiction   on    United 
States  courts.     11  a  a  A.  308;   35 
c.  a  A,  7. 

FEES. 

Lnposition  of  extra  allowance  of  costs, 
or  fees  as  denial  of  equal  protection 
of  law.    72  O.  C.  A.  547. 

FELLOW  SERVANTS. 
Who  are.    8  C.  0.  A.  668 ;  31  C.  0.  A. 

286. 
Ooncorrent  negligence  of  master  and 

feUow  servant.     40  G.  0.  A.  23a 

FERRIES. 
As  carriers.    20  O.  G.  A.  536. 

FIDELITY  INSURANCE.    19  G.  G.  A. 
273. 

FIRES. 

As  a  peril  of  the  sea.    19  C.  G.  A.  472. 

Presumption  of  negligence  from  rail- 
road fires.    41  C.  C.  A.  370. 

Fire  escapes  on  buildings.  64  G.  G. 
A.  217. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  G.  G.  A.  3. 

FORECLOSURE. 
In  federal  courts.     24  G.  G.  A.  523. 
Distribution  of  proceeds.     29  C.  G.  A. 
639. 

FOREIGN  CORPORATIONS. 

Status  under  the  rule  of  comity.    7  G. 

a  A.  419. 
Dissolution.    7  G.  G.  A.  421. 
Exclusion— Regulation    and     taxation. 

24  G.  G.  A.  13. 
What  constitutes  "doing  business"   in 

state.    33  C.  G.  A.  58S;  72  G.  G.  A. 

622. 
Service  of  process.    46  CL  0.  A.  8 ;  78 

C.  a  A.  473. 


FORMER  JEOPARDT. 

Discontinuance,  nolle  prosequi,  or  dis- 
missal as  bar  to  subsequent  prosecu- 
tion.   68  C.  G.  A.  4. 

FRANCHISES. 
As  assets  in  bankruptcy.    43  G.  G.  A. 
389. 

FRAUD. 
In  use  of  trade-marks  and  trade-names. 

17  G.  G.  A.  579,  657;   20  C.  C.  A. 

165;  30  C.  C.  A.  380. 
Nonmailable  matter.     30  G.  C.  A.  86. 
Liabilities  of  corporations.    39  G.  C. 

A.  16. 

FRAUDS,  STATUTE  OF. 

Sufficiency  of  expression  of  considera- 
tion in  memorandum  within  statute. 
46  C.  G.  A.  183. 

GARNISHMENT. 

Following  state  practice.  5  C.  G.  A. 
606;  27  C.  C.  A.  393. 

Of  receivers.     26  G.  C.  A.  49. 

Nature  of  rights  acquired  by  garnish- 
ment proceedings.    76  C.  C.  A.  270. 

GENERAL  AVERAGE. 
Marine  insurance.    20  G.  C.  A.  357. 

GIFTS. 
Revocation  of  gifts  causa  mortis.     54 
G.  C.  A.  143. 

GRAND  JURY. 
Review    by    trial    court,    of    evidence 
given  before  grand  jury.    69  C.  C. 
A.  488. 

GUARANTY. 

Discharge  of  guarantor  by  discharge 
of  principal  without  payment  or  sat- 
isfaction.   78  C.  C.  A.  2G6. 

GUARANTY  INSURANCE.    19  C  C. 
A.  271. 

GUARDIAN  AND  WARD. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
253;  27  C.  C.  A.  300. 

HABEAS  CORPUS. 
Jurisdiction  of  federal  courts.     25  C. 

C.  A.  4. 
Scope  of  review  on  habeas  corpus  to 

Krocure  release  of  persons  sought  to 
e  extradited.    62  C.  C.  A.  506. 

HEALTH. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C.  A.  191. 

HOMESTEAD. 

Rights  acquired  by  homestead  settle- 
ments and  entries  on  public  lands. 
59  G.  G.  A.  434. 

HOSPITALS. 
.Liability  for  negligence.    47  C.  G.  A. 
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HUSBAND  AND  WIFE. 
Liability  of  husband  for  Degllgence  and 

torts  of  wife.     12  C.  C.  A.  190. 
Paraphernal  property.     81  O.  C.  A.  40. 
Separation  agreements.     88  O.  O.  A. 

008. 
Citizenship  of  married  women.    65  O. 

C.  A.  5. 
Rights  of  action  between.     79  G.  G. 

A.  306. 

IMPLICATION. 
Repeal  of  statutes  by  implication.    38 
C.  C.  A.  136. 

IMPROVEMENTS. 
Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect title.    69  G.  G.  A.  19. 

INDEBTEDNESS. 
Constitutional  and  statutory  limitations 
of  municipal  indebtedness.     36  C.  C. 
A.  6. 

INDEPENDENT  CONTRACTORS. 
Negligence  of  employes.     28  G.  G.  A. 
392. 

INDIANS. 

Jurisdiction  and  judgments  of  Indian 

courts.     11  G.  C.  A.  468. 
Citizenship  of.     27  G.  G.  A.  29& 

INDICTMENT  AND  INFORMATION. 

Consolidation  of  and  trial  of  indict- 
ments together.    69  C.  C.  A.  287. 

INFANTS. 
Imputed  negligence.     84  G.  G.  A.  4. 
Age    as    affecting    contributory    negl^ 

gence.     37  a  C.  A.  362. 
Implied  emancipation  of  child.    71  C. 

C.  A.  629. 
Evidence  of  emancipation  of  child.    75 

C.  C.  A.  393. 

INJUNCTION. 

Restraining  proceedings  in  state 
courts.  16  C.  G.  A.  90;  27  O.  C. 
A.  575 ;    63  C.  C.  A.  437. 

Jurisdiction    of    circuit    court    of   ap- 

Seals  to  review  interlocutory  decrees. 
2  C.  C.  A.  481. 

Restraining  pollution  of  water  courses. 
37  G.  C.  A.  544. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  G.  C. 
A.  458. 

Restraining  proceedings  in  federal 
courts.    45  C.  G.  A.  591. 

Restraining  criminal  proceedings.  51 
C.  G.  A.  133. 

Restraining  breach  of  contract  of  em- 
ploy^ not  to  engage  in  competing 
business.     53  G.  G.  A.  402. 

Persons  entitled  to  restrain  wrongful 
enforcement  of  tax.    54  C.  C.  A.  550. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-oflE  or  counterclaim.  58  G.  G. 
A.  532. 


INJUNCTION— Cont'd. 
Grounds  for  denial  of  preliminary  in- 
junctions    in     patent     infringement 
suits.    72  a  C.  A.  123. 

INJURIOUS  NOTICES. 
Nonmailable  matter.    80  C.  C.  A.  93. 

INNKEEPERS. 
Fire  escapes  on  buildings.    64  C.  G.  A. 

217. 
Liabilities    for    personal    injuries    to 
guests.    66  G.  C.  A.  483. 

INSANE  PERSONS. 
Contracts     of     persons     non     compos 

mentis    under    guardianship.    33    C. 

C.  A.  264. 
Effect  of  insanity  on  the  question  of 

suicide  in  insurance  suits.    16  C.  C. 

A.  623;28C.  C.  A.284. 

INSOLVENCY. 
Effect  of  national  bankruptcy  act  on 
state  insolvency  laws  ana  on  assign- 
ments for  benefit  of  creditors.  51  C. 
G.  A.  IL 
Right  to  proceeds  of  collection  on  in- 
solvency of  collecting  bank.  69  C. 
C.  A.  fe3, 

INSPECTION. 

Of  public  records.    49  C.  G.  A.  210. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.     59  C.  C.  A.  191. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  C.  C.  A. 
370. 

INSURANCE. 
Accident  insurance — Risks  and  causes 

of  loss.     38  G.  O.  A.  3. 
Conditions    in   policy    as    to    time    for 

bringing  suit.     2  O.  G.  A.  473;    35 

G.  C.  A.  404. 
Conditions   of   policy— Arbitration.     9 

C.  C.  A.  628;  39  C.  C.  A.  389. 
Autliority  of  insurance  agent  to  waive 

prepayment  of  premiums.     13  G.  C. 

A.  292. 
Suicide  as  a  defense  to  a  life  policy. 

16  C.  C.  A.  623;   28  C.  C.  A.  284. 
Credit  insurance.    19  C.  C.  A.  271 ;  34 

C.  G.  A.  165. 
Guaranty  insurance.     19  C.  C.  A.  271. 
Fidelity  insurance.    19  G.  C.  A.  273. 
Title  insurance.     19  G.  G.  A.  278. 
Marine   insurance— Perils  of  the   sea. 

19  C.  C.  A.  465. 

Marine     insurauce — General     average. 

20  C.  G.  A.  357. 

Waiver  of  condition  against  other  in- 
surance.   27  G.  C.  A.  46. 

Divisibility  of  contracts.  30  C.  C.  A. 
474. 

Waiver  by  acceptance  of  premiums. 
33  G.  G.  A.  369. 

What  constitutes  an  insurable  inter- 
est in  human  life.    39  C.  C.  A.  632. 

Change  of  beneficiary.    40  C.  C.  A.  4. 

Commencement  of  risk.  41  G.  G.  A. 
273. 
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INSURANCE— Cont'd. 

What  law  governs  policies.  46  0.  O. 
A.  287 ;  83  C.  C.  A.  100. 

Authority  of  insurance  agents  as  to 
acceptance  of  risks.  49  0.  C.  A. 
335. 

Liability  for  injuries  sustained  by  as- 
sured while  engaged  in  occupation 
not  coTered  by  policy.  51  C.  C.  A. 
434. 

Time  for  notice  of  loss.  55  G.  O.  A. 
376. 

Notice  of  preminms,  dues,  and  assess- 
ments.   59  C.  O.  A.  317. 

Mutual  benefit  insurance  contracts  as 
affected  by  subsequent  provisions  and 
amendments  of  cnarter,  constitution, 
or  by-laws.    63  C.  C.  A.  285. 

Subrogation  of  insurer  under  assign- 
ment of  rights  of  insured.  65  C.  0. 
A.  615. 

What  constitutes  loss  by  fire  under  in- 
surance policy.    72  C.  C.  A.  3. 

Weight  and  sufficiency  of  evidence  of 
willful  burning  by  insured  as  a  de- 
fense to  action  on  policy.  79  C.  C. 
A.  455. 

Accounting  for  profits,  dividends  or 
surplus  of  mutual  insurance  company 
at  instance  of  policy  holders  or  stock- 
holders.   81  C.  0.  A.  4. 

INTENT. 
As  an  element  in  offer  and  acceptance 
of  proposiUon.    16  C.  C.  A.  199. 

INTERNATIONAL  LAW. 
Effect  of  acquisition   of  territory   by 
United  States  on  laws  and  property 
rights  therein.    80  C.  C.  A.  457. 

INTERSTATE  COMMERCE. 

TaxaUon  of  by  state.     8  C.  C.  A.  492. 

Jurisdiction  of  federal  courts  of  suits 
under  interstate  commerce  act  11 
C.  C.  A.  318. 

State  laws  interfering  with  interstate 
commerce.     24  C.  C.  A.  21. 

Inspection,  quarantine,  and  sanitary 
regulations  interfering  with  inter- 
state commerce.    59  C.  C.  A.  191. 

JUDGMENT. 

Method  of  entering  judgment  In  federal 
court— Following  state  practice.  5  C. 
C.  A.  604. 

Of  federal  courts — Jurisdiction  as  in- 
volving federal  question.  11  C.  C.  A. 
317. 

Giving  full  faith  and  credit — Jurisdic- 
tion of  federal  courts.  11  C.  C.  A. 
318. 

Rendition  on  Sunday.    12  C.  C.  A.  462. 

Finality  of  judgments  for  purposes  of 
review.  2  C.  C.  A.  379;  17  C.  C.  A. 
238;  28C.  C.  A.  482. 

Conclusiveness  as  between  federal  and 
sUie  courts.  21  C.  C.  A.  478;  49 
C.  C.  A.  468. 

Enforcement  against  municipality  by 
mandamus.    25  C.  O.  A.  475. 


JUDGMENT— Cont'd. 

ConcIusiveneM  and  effect  of  judgments 
as  between  courts  of  law  and  equity. 
50  C.  C.  A.  463. 

Effect  of  judgment  against  corpora- 
tion in  action  to  enforce  stockhold- 
er's liability.    52  C.  O.  A.  305. 

Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.  58  C.  C. 
A.  532. 

Power  of  court  to  amend  or  modify  In- 
terlocutory orders  and  decrees.  61 
C.  C.  A.  236. 

Authority  of  attorney  after  judgment. 
67  C.  C.  A.  130. 

Satisfaction  of  one  or  more  judgments 
for  same  cause  of  action.  67  C.  C. 
A.  322. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement  of 
patent    68  C.  C.  A.  541. 

Jud^ent  against  one  defendant  sued 
jointly  for  conspiracy.  80  C.  C.  A. 
245. 

Deficiency  judgments  and  personal  lia- 
bility on  foreclosure  of  vendors*  liens. 
82  C.  C.  A.  488. 

JUDICIAL  SALES. 
On  Sunday.     12  C.  C.  A.  462. 
Contracts   restraining    competition    in 
bidding.    28  C.  C.  A.  192. 

JURISDICTION. 

Of  federal  courti.  See  ^'Federal 
Courts." 

Of  circuit  court  of  appeals.  1  C.  C.  A. 
6:  82  C.  C.  A.  475: 

Of  supreme  court.    1  C.  C.  A.  9.  11. 

Diverse  citizenship  as  ground  of  federal 
jurisdiction.  10  C.  C.  A.  249;  27  C. 
C.  A.  298. 

Federal  question  as  ground  of  jurisdic- 
tion. 11  C.  C.  A.  308;  35  C.  C. 
A.  7. 

Of  Indian  courts.    11  C.  0.  A.  468. 

As  affected  by  possession  of  the  subject- 
matter.    15  C.  C.  A.  6. 

Removal  of  causes— Separable  contro- 
versy. 18  O.  C.  A.  86;  35  O.  C.  A. 
155. 

Of  circuit  courts  as  determined  by.  the 
amount  in  controversy.  19  C.  0.  A. 
75:   36  C.  O.  A.  459. 

Conflict  between  federal  and  state 
courts.    22  C.  C.  A.  S56. 

Probate  jurisdiction.     36  C.  C.  A.  276. 

Admiral^  jurisdiction  of  suits  between 
foreigners.     37  C.  O.  A.  193. 

Review  of  jurisdiction  of  circuit  courts. 
48  C.  C.  A.  351. 

JURY. 
Right  to  trial  by  jury  in  federal  court 

5  C.  C.  A.  603;  26  C.  O.  A.  528. 
Following  state  practice.    5  C.  C.  A. 

603 ;  27  C.  C.  A.  393. 
Instructing  jury  and  receiving  verdict 

on  Sunday.     12  C.  C.  A.  462. 
Trial  by  jury  in  criminal  prosecutions. 

39  C.  C.  A.  275. 
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LACHES. 
At  a  defense  in  raits  for  infringement 
of    patents,    copyrights,    and    trade- 
marks.    22  0.  C.  A.  211;  d6  a  C. 
A.  613. 

LAND  DEPARTMENT. 
Conclusiveness  and  effect  of  decisions. 
22  C.  C.  A.  38;    28  C.  C.  A.  344; 
67  C.  C.  A.  207. 

LANDLORD  AND  TENANT. 
Holding  oyer  by  tenant  after  expira- 
tion  of   term   as   affecting   liability 
for  rent    71  C.  0.  A.  613. 

LIBEL  AND  SLANDER. 
Evidence  of  other  offenses  and  publi- 

cations  in  mitigation  of  damages.    40 

C  '  C    A.  168 
Liabilities  of  corporations.    89  C  C  A. 

16. 
Retraction,  apology,  or  reparation  as 

ground   for   mitigation   of  damages. 

71  C.  C.  A.  815. 

UCENSE. 
Implied  rights  of  licensee  of  a  patent. 

25  C.  C.  A.  280. 
Rights  of  licensee  on  train.     81  C.  C. 

A.  164. 
Licenses  as  assets  in  banlfruptcy.    43 

C.  C.  A.  389. 
Sublicenses  and  assignments  of  licenses 

for  use  or  sale  of  patents.    64  0.  C. 

A.  596. 

LIENS. 

Maritime  liens.  15  C.  C.  A.  679;  17 
C.  C.  A.  102;  21  C.  C.  A.  21. 

Attorneys'  liens.     32  C.  C.  A.  229. 

Maritime  liens  for  torts.  34  C.  C.  A. 
665. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  C.  A.  2. 

Lien  of  banks  on  stock.  66  C.  O.  A. 
179. 

Continuance  or  revival  of  mechanics* 
liens.    71  C.  C.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  C. 
C.  A.  274. 

Jurisdiction  of  federal  courts  to  en- 
force or  remove  liens  or  incumbran- 
ces on  property  of  parties  not  in- 
habitants of  nor  found  in  district 
of  suit    80  0.  C.  A.  7. 

LIFE  INSURANCE. 
Suicide  as  a  defense.     16  C.  C.  A.  623; 

28  C.  C.  A.  284. 
Waiver   by    acceptance   of   premiums. 

33  C.  C.  A.  3«9. 

LIMITATION  OP  ACTIONS. 

Against  corporate  officers.  53  C.  C. 
A.  7. 

Bar  of  action  as  determined  by  limita- 
tions of  state  other  than  that  in 
which  action  is  brought  58  C.  C.  A. 
186. 


LITERARY  PROPERTY. 
Rights  of  authors  to  control  of  publi- 
cation,  disposition   or   use   of   their 
productions  independent  of  statutory 
copyright    77  C.  C.  A.  620. 

LOTTERY. 
What  constitutes.    12  C.  G.  A.  346. 
Nonmailable  matter.     80  C.  0.  A.  90. 

MAIL. 
Nonmailable  matter.    80  C.  G.  A  79. 

MALICIOUS  PROSECUTION. 
Liabilities  of  corporations.    89  C  C  A 
14. 

MANDAMUS. 
In  aid  of  appeals.    10  C.  C.  A.  460. 
To    enforce    payment    of    judgment 

against  municipality.    25  C.   C.  A. 

475. 
Appeal  or  mandamus.     47  C.   C.   A 

376. 
Enforcement    of    decree    of   appellate 

court  by  mandamus.     77  C.  0.  A. 

409. 

MANUFACTURES. 

Liabilities  of  manufacturers  of  injuri- 
ous substances  or  defective  machin- 
ery and  appliances  for  injuries  to 
persons  other  than  immediate  ven- 
dees.   57  C.  C.  A.  5. 

Contracts  for  sale  of  things  to  be  man- 
ufactured.   58  C.  C.  A.  363. 

Fire  escapes  on  factories.  64  C.  C. 
A  217. 

MARINE  INSURANCE. 
Perils  of  the  sea.     19  C.  C.  A.  465. 
General  average.     20  0.  C.  A  357. 

MARITIME  LIENS. 

For  supplies  and  services — ^Presump- 
tion as  to  credit  to  vessel.  16  C.  C. 
A.  679. 

Waiver  and  extinguishment  17  C.  C. 
A.  102. 

Created  by  state  laws.    21  C.  a  A.  21. 

For  torts.     84  0.  0.  A  565. 

MARRIAGE. 

Effect  of  existing  marriage  on  subse- 
quent marriage  or  contract  to  marry. 
60  C.  C.  A.  583. 

Marriage  by  mutual  agreement  52  O. 
C.  A.  581. 

MASTER  AND  SERVANT. 

Who  are  fellow  servants.  8  C.  O.  A. 
668;   31  a  C.  A.  286. 

Liabilities  of  carriers  for  injuries  caus- 
ed by  negligence  or  torts  of  servants. 
10  C.  a  A.  466;   27  C.  C.  A.  651. 

Who  are  independent  contractors. .  28 
C.  C.  A.  392. 

Divisibility  of  contracts  for  services. 
30  C.  C.  A  467. 

Negligence  of  both— Division  of  dam- 
ages in  admiralty.    30  C.  C.  A  678. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.     37  C.  O.  A.  8. 
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MASTER  AND  SERVANT-CJonfd. 

AMiimption  of  risk  incident  to  employ- 
ment    38  a  G.  A.  814. 

Concuirent  negligence  of  master  and 
fellow  seryant    40  a  C.  A.  236. 

Injuries  to  servant  while  not  on  duty. 
44  C.  C.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.  46  0.  O.  A.  98. 

Who  are  entitled  to  liens  or  prefer- 
ences as  laborers  or  employes.  47 
C.  O.  A.  2. 

What  law  goTems  master's  liability 
for  injuries  to  serTant.  48  C.  G.  A. 
232. 

Liability  for  injnries  to  volunteers. 
61  O.  C..A.  509. 

Restraining  breach  of  contract  of  em- 
ploy6  not  to  engage  in  competing 
business.    53  G.  G.  A.  492. 

Contracts  relating  to  liability  of  mas- 
ter for  negligence  causing  injury  to 
or  death  of  servant.    62  G.  G.  A.  5. 

Mitigation  of  damages  for  wrongful 
discharge  from  employment  by  fail- 
ure of  servant  to  seek  or  accept  other 
employment    64  G.  G.  A.  5. 

Fire  escapes  on  buildings.  64  G.  G.  A. 
217. 

Duty  of  servant  to  inspect  appliances 
and  places  for  work.  65  G.  G.  A. 
370. 

Importation  of  contract  labor.  66  G. 
OA.  133. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  C.  C.  A.  427. 

Right  to  invention  as  between  employ- 
er and  employ^.    71  G.  G.  A.  221. 

Expert  testimony  as  to  value  of  serv- 
ices.   74  G.  G.  A.  257. 

Application  of  doctrine  of  res  ipsa  loq- 
nitnr  in  actions  for  injuries  to  serv- 
ants.    82  G.  a  A.  121. 

MASTERS  IN  CHANGERY. 
CompeusaUon.    27  G.  C.  A.  475. 

MBGHANIGS'  LIENS. 

Continuance  or  revival  of  mechanics' 
liens.    71  G.  G.  A.  17. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  and  supplies.  75  G. 
C.  A.  274. 

MENTAL  SUFFERING. 
As  an  element  of  damages.     11  C.  C. 

A.  556. 
Damages   for,   by  delay   in  delivering 

telegram.     11  G.  G.  A.  571;  15  G.  C. 

A.  250;  28  0.  C.  A.  62. 

MINES  AND  MINING. 
Right  of  dower  in  mines.    3  G.  G.  A. 

316. 
Mining  partnerships.     35  C.  C.  A.  515. 
Conclusiveness  of  patents  for  mining 

clahns.    28  G.  G.  A.  846;  48  G.  G.  A. 

674. 
Rights  under  mining  location  to  veins 

having  apexes  within  claim.    66  G. 

C.  A  311. 


MINES  AND  MINING— Cont'd. 

Sufficiency  of  discovery  of  mineral 
characteristics  to  support  mining  lo- 
cation.   79  G.  a  A.  6. 

Partition  of  mineral  rights  or  lands. 
81  G.  G.  A.  405. 

MOBS. 
Municipal  liability  for  acts  of  mobs. 
57  C.  G.  A.  517. 

MONOPOLIES. 

Constitutional  restrictions  on  grant  14 
G.  C.  A.  a 

Monopolistic  contracts — Validity  as  af- 
fected by  public  policy.  34  C.  C.  A. 
486. 

Rights  and  liabilities  of  parties  con- 
tracting with  trusts  or  combinations 
in  restraint  of  trade.  78  G.  G.  A. 
612. 

MORTGAGES. 

Equitable  mortgages  —  Agreement  to 
give  a  mortgage.     18  C.  G.  A.  458. 

Names  of  parties  in  deeds  and  mortga- 
ges.    23  C.  C.  A.  146. 

Foreclosure  in  federal  courts.  24  C 
C.  A.  523. 

Distribution  of  proceeds  on  foreclosure. 
29  C.  C.  A.  639. 

Taxation  of.     31  C.  C.  A.  467. 

Subrogation  to  rights  of  mortgagee.  42 
C.  C.  A.  304. 

MUNICIPAL  CORPORATIONS. 

Liability  for  torts  of  public  officers.  14 
G.  G.  A.  534. 

Enforcement  of  judgment  against 
municipality  by  mandamus.  25  G. 
G.  A.  475. 

Dissolution  and  reincorporation— Effect 
on  indebtedness.     33  G.  O.  A.  506. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  C.  C. 
A.  6. 

Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.  38  C.  C. 
A.  458. 

Bona  fide  purchasers  of  municipal 
bonds.    41  C.  G.  A.  6. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  G.  G.  A. 
155. 

Municipal  liability  for  acts  of  mobs. 
57  G.  C.  A.  517. 

Effect  of  violation  of  ordinances  lim- 
iting speed  of  trains.    59  O.  G.  A.  5. 

Rights  and  remedies  of  holders  of  in- 
valid municipal  securities.  66  G.  C. 
A.  235. 

Relative  rights  of  street  railroads,  and 
vehicles  and  pedestrians  in  use  and 
occupation  of  streets.    73  G.  G.  A.  12. 

Sufficiency  of  presentation,  service,  or 
filing  of  claim  for  personal  injuries 
or  notice  thereof  as  condition  pre- 
cedent to  action  against  municipal 
corporaUon.     83  G.  C.  A.  559. 

NAMES. 
Of   parties    in   deeds   and   mortgages. 

23  C.  C.  A.  146. 
Use  of  person's  name  as  trade-name. 

17  C.  C.  A.  579 :  27  G.  C.  A.  357. 
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NAVIGABLE  WATERS. 
Obstruction — Jurisdiction    of     federal 
courts.    11  C.  O.  A.  318. 

NEGLIGENCE. 

Liabilities  of  carrien  for  negliRence  of 
servants.  10  C.  O.  A.  466;  27  a  O. 
A.  651. 

Of  wife— Liability  of  husband.  12  C. 
C.  A.  196. 

Personal  liability  of  directors.  12  C. 
C.  A.  680;   33  C.  C.  A.  230. 

In  transmission  of  telegram.  14  G.  O. 
A.  177. 

Of  independent  contractor.  28  O.  G.  A. 
392. 

Duty  of  railroads  to  give  warning  sig- 
nals at  crossing.     29  C.  C.  A.  90. 

Of  both  master  and  servant — Division 
of  damages  in  admiralty.  30  O.  C. 
A.  678. 

Injuries  to  trespasser  on  train.  31  C. 
C.  A.  76. 

Injuries  to  one  traveling  on  pass.  31 
C.  C.  A.  164. 

Injuries  to  licensee  on  train.  31  C.  0. 
A.  164. 

Injuries  to  servant.    31  C.  C.  A.  286. 

Burden  of  proof  where  passengers  have 
been  injured.     32  C.  C.  A.  23. 

Evidence  admissible  to  show  injury  to 
live  stock  through  negligence  or  acci- 
dent during  transportation.  32  G.  G. 
A.  148. 

Imputed  to  infant.     34  G.  G.  A.  4. 

Sleeping-car  companies.   34  C.  C.  A.  386. 

Duty  of  railroad  companies  to  furnish 
safe  appliances.    37  G.  G.  A.  8. 

Age  as  affecting  contributory  negli- 
gence.    37  a  C.  A.  362. 

Liabilities  of  corporations.  39  C.  C. 
A.  15. 

Goncurrent  negligence  of  master  and 
fellow  servant.     40  C.  C.  A.  236. 

Care  required  of  motormen.  40  G.  G 
A.  361. 

Presumotion  from  railroad  fires.  41 
C.  O.A.  370. 

Injuries  to  servant  not  on  duty.  44 
G.  G.  A.  489. 

Duty  of  railroad  companies  to  block 
switches.    46  C.  C.  A.  98. 

Liabilities  of  charitable  institutions 
for  negligence.     47  G.  G.  A.  134. 

What  law  governs  master's  liability 
for  injuries  to  servant.  48  G.  G.  A. 
232. 

Liability  of  employer  for  injuries  to 
volunteers.    51  G.  G.  A.  509. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  reg- 
ular seats.    54  C.  C.  A.  4. 

Injuries  to  persons  at  public  enter- 
tainment or  exhibition.  56  C.  G.  A. 
502. 

Liabilities  of  manufacturers  and  ven- 
ders of  injurious  substances  or  de- 
fective machinery  and  appliances  for 
injuries  to  persons  other  than  imme- 
diate vendees.    57  C.  C.  A.  5. 

In  ejection  of  passengers  or  trespassers 
under  disability.    62  G.  C.  A.  422. 


NEGLIGENCE— Cont'd. 
Liabilities  of  connecting  carriers   for 

injuries  to  passengers.    64  C.  C.  A. 

485. 
Fire  escapes  on  buildings.    64  G.  G.  A. 

217. 
Liabilities  of  innkeepers  for  personal 

injuries  to  guests.    66  C.  C.  A.  483. 
Presumptions  and  burden  of  proof  aa 

to  cause  of  loss  or  injury  to  goods 

shipped  by    vessel  and   diligence   or 

negligence  of  carrier.    68  C.  O.   A. 

NEUTRALITY  LAWS. 

Object  and  soope  of  neutrality  law.  2S 
C.  C.  A.  622. 

NEW  TRIAL. 

Following  state  practice.  5  C.  C.  A. 
605;  2?C.  C.  A.  393. 

Jurisdiction  of  lower  court  to  rehear 
cause  or  grant  new  trial  after  re- 
mand by  appellate  court.  70  C.  C. 
A.  416. 

NOLLE  PROSEQUI. 
As  bar  to  subsequent  prosecution.    68 
C.  C.  A.  4. 

NON  COMPOS  MENTIS. 
Contracts  of  persons  non  compos  men- 
tis under  guardianship.     34  G.  G.  A. 
264. 

NONMAILABLE  MATTER. 
Obscene  matter.     30  C.  C.  A.  79. 
Frauds  and  counterfeiting.     30  C.   C. 

A.  86. 
Lotteries.     80  G.  G.  A.  90. 
Injurious  notices.     30  G.  G.  A.  93. 
Threatening  and  dunning  postal  cards. 

30  G.  G.  A.  94. 

NONRESIDENTS. 
Taxation  of  property.    81  G.  G.  A.  467. 

NOTICE. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  C.  A.  229. 

To  agent— Adverse  interest,  fraud,  or 
collusion  of  agent    56  C.  G.  A.  561. 

Time  for  notice  of  loss  under  insurance 
policy.    55  O.  C.  A.  376. 

Of  insurance,  premiums,  dues,  and  as- 
sessments.   59  C.  C.  A.  317. 

OBITER  DICTUM.    64  O.  C.  A.  361. 

OBSCENE  MATTER. 
Nonmailable  matter.     30  G.  G.  A.  70. 

OFFICE  AND  OFFICER, 

Jurisdiction  of  federal  courts  in  suits 
against  federal  officers.  11  C.  C.  A. 
316. 

Torts  of  public  officers.  14  C.  C.  A. 
534. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  C.  C. 
A.  222. 

Validity  of  contracts  with  public  offi- 
cers as  affected  by  illegality  of  ob- 
ject or  consideration.  56  G.  C.  A. 
10. 
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ORDERS.  ^  ^.^  . 

Power  of  court  to  amend  or  modify  m- 
terlocutorv  orders  and  decrees.  61 
C.  C.  A.  23a 

PARAPHERNAL  PROPERTY. 
What  constitntei.    31  O.  C.  A.  4a 

PARENT. 

Death  of  child  by  wrongful  act— Dam- 
ages.   1  C.  O.  A.  34. 

Implied  emancipation  of  child.  71  O. 
0.  A.  629.  ^     _ 

Evidence  of  emancipation  of  child.  75 
C.  C.  A.  393. 

PARTIES. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.  10  C.  C.  A. 
254;  27  C.  0.  A.  298;  32  O.  C.  A. 
479. 

Names  of.  in  deeds  and  mortgages. 
23  C.  C.  A.  146. 

Persons  entitled  to  enforce  specific 
performance.    47  C.  C.  A.  493. 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  C.  0.  A.  650. 

Fraudulent  joinder  to  prevent  removal 
of  cause  to  federal  court  78  C.  O. 
A.  362. 

Who  may  be  parties  in  actions  by  or 
against  associations.  82  C.  C.  A. 
270.  ... 

Necessary  or  proper  parties  in  suits  to 
foreclose  vendors'  liens  on  realty. 
83  C.  a  A,  359. 

PARTITION. 
Of  mineral  rights  or  lands.    81  0.  C. 
A.  405. 

PARTNERSHIP. 

Use  of  partnership  name  as  trade- 
name. 17  C.  C.  A.  579;  27  C.  C.  A. 
357. 

Mining  partnerships.    35  0.  O.  A.  515. 

Purchase  of  co-partner's  interest.  40 
C.  a  A.  508. 

Liability  of  partnership  for  torts  of 
partner.    46  O.  C.  A.  277. 

Power  of  corporation  to  form  partner- 
ship.   50  G.  G.  A.  131. 

Sufficiency  of  notice  of  dissolution  of 
partnership.    54  O.  G.  A.  229. 

Liability  of  corporation  succeeding  to 
partnership  for  debt  of  firm.  80  G. 
cTa.  560. 

PASSENGERS. 

Duty  of  carrier  to  protect  from  danger- 
ous fellow  passengers.  4  G.  G.  A. 
23L 

Right  of  carrier  to  restrain  or  expel 
disorderly  passenger.  4  G.  G.  A. 
231. 

Duties  and  liabilities  of  sleeping-car 
companies  towards.  10  0.  G.  A.  335 ; 
34  C.  C.  A.  386. 

Rights    against    carriers    for    injuries 
caused  by  negligence  or  torts  of  serv- 
ants.   10  G.  O.  A.  466;   27  G.  G.  A. 
651. 
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PASSENGERS-<3ont'd. 

Rights  of  persons  traveling  on  a  pass. 
31  G.  G.  A.  164. 

Burden  of  proof  of  negligence  for  inja- 
ries  to.     aZ  G.  C.  A.  23. 

Limitation  of  carrier's  liability  for  in- 
juries to  passengers.     82  G.  G.   A. 

Limitation  of  carrier's  liability  for  in- 
juries to  passenger  by  condition  on 
ticket.     32  G.  G.  A.  302. 

Limitation  of  liability  by  carrier  for 
injuries  to  passenger  traveling  on 
pass.     82  C.  G.  A.  305. 

Limitation  of  carrier's  liability  for  in- 
juries to  baggage.     32  G.  G.  A.  808. 

Gontinuance  of  passenger  relation.  40 
G.  G.  A.  437. 

Injuries  to  railroad  passengers  while 
occupying  positions  other  than  regru- 
lar  seats.    64  G.  G.  A.  4. 

Negligence  in  ejecting  passengers  un- 
der disability.    62  G.  G.  A.  iZZ. 

Liabilities  of  connecting  carriers  for 
injuries  to  passengers.  64  G.  G.  A. 
485. 

Relation  of  carrier  to  persons  carried 
under  contract  with  their  employers. 
67  G.  G.  A.  427. 

Accommodations  to  passengers  on  ves- 
sels. 68G.  aA.m 

PATENTS. 
To  public  lands— Gancellation.    22  G. 

C.  A.  38. 
Gonclusiveness  of  land  patents.    28  G. 

G.  A.  346. 
Conclusiveness  of  patents  for  mining 

claims.    28  G.  G.  A.  346;  48  G.  CI 

A.  674. 

PATENTS  FOR  INVENTIONS. 

Effect  of  previous  adjudication  on  cir- 
cuit court  of  appeals.  3  G.  G.  A. 
565;  27C.G.  A.427;  32 G.G.  A. 475. 

Review  of  interlocutory  decree  granting 
or  continuing  injunction  in  circuit 
court  of  appeals.  3  G.  G.  A.  572; 
27  C.  G.  A.  189;  32  G.  G.  A.  484. 

Jurisdiction  of  federal  courts  in  suits 
relating  to  patents.    11  G.  G.  A.  313. 

Pleading  in  infringement  suits — De- 
murrer for  want  of  novelty  and  in- 
vention.   19  G.  G.  A.  595. 

Laches  as  a  defense  in  suits  for  in- 
fringement. 22  G.  C.  A.  211;  36  C. 
G.  A.  613. 

Power  of  patentee  to  control  his  in- 
vention.   25  C.  C.  A.  280. 

Gontribntory  infringement  of  patents. 
43  G.  G.  A.  485. 

Accounting  by  infringer  for  profits. 
50  G.  G.  A.  8. 

Time  for  application  for  reissue.  55 
C.  C.  A.  560. 

Utility,  extent  of  use,  and  commercial 
success  as  evidence  of  invention.  59 
G.  C.  A.  620. 

Sublicenses  and  assignments  of  licenses 
for  use  or  sale  of  patents.  64  C.  G. 
A.  596. 

Amendment  of  application.  68  0.  G. 
A.  239. 
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PATENTS  FOR  INVENTIONS— 
Cont'd. 

Operation  and  effect  of  decision  in 
equitable  suit  for  infringement.  68 
C.  C.  A.  541. 

Priority  and  continuance  of  public  use 
of  invention  as  affecting  patent- 
ability.   69  0.  O.  A.  646. 

Abandonment  of  invention.  70  C.  C. 
A.  6. 

Right  to  inventions  as  between  employ- 
er and  employe.    71  C.  O.  A.  221. 

Grounds  for  denial  of  preliminary  in- 
junctions in  patent  infringement 
suits.    72  O.  C.  A.  123. 

PAYMENT. 

Implied  obligation  to  pay  for  benefits 
received.    2  O.  C.  A.  488. 

PENALTIES. 
Imposition  of  penalty,  extra  allowance 
of  damages,  costs,  or  fees  as  denial  of 
equal  protection  of  law.    72  C.  G.  A. 

PERILS  OF  THE  SEA. 
Damages  to  ship  and  cargo  by  vermin. 

18  C.  C.  A.  231;  19  C.  C.  A.  473. 
Damages  to  ship  and  cargo  through  va- 
rious causes.    19  G.  G.  A.  465 ;  64  0. 
G.  A.  iia 

PHYSIGIANS  AND  SURGEONS. 
Expert  testimony  as  to  value  of  serv- 
ices.   74  G.  G.  A.  257. 

PLEADING. 

Following  state  practice.  5  G.  G.  A. 
594;  27  G.  G.  A.  392. 

Averments  of  citizenship  to  show  ju- 
risdiction in  federal  courts.  10  G.  G. 
A.  261 ;  27  G.  G.  A.  303. 

In  patent  infringement  6uits — Demur- 
rer for  want  of  novelty  and  inven- 
tion.   19  G.  G.  A.  595. 

Private  statutes.    67  G.  O.  A.  241. 

PLEDGES. 
Rights   and   liabilities  of   pledgees   of 
corporate  stock.    42  O.  G.  A.  135. 

POST  OFFICE. 
Nonmailable  matter.    30  G.  G.  A.  79. 

PRACTICE. 
As  regulated  by  state  laws.    1  G.  C.  A. 
515:  5  C.  G.  A.  594;  9  G.  G.  A.  548; 
27  0.  G.  A.  392. 

PREJUDICE. 

As  ground  for  removal  of  causes.  8  C 
a  A.  95. 

PRINCIPAL  AND  AGENT. 

Agency  implied  from  course  of  dealing. 
42  C.  G.  A.  221. 

Liability  of  principal  for  torts  of 
agent     43  C.  G.  A.  316. 

Knowledge  of  agent  as  notice  to  prin- 
cipal—Effect of  adverse  interest, 
fraud,  or  collusion  of  agent.  56  0. 
G.  A.  561. 


PRINCIPAL  AND  AGENT-Cont'd. 
Election    of    remedies    against    undis- 
closed principal  or  agent.     77  G.  C. 
A.  166. 

PRINCIPAL   AND   SURETY. 

Liabilities  of  sureties  for  acts  of  offi- 
cers under  color  of  office.  43  G.  G. 
A.  222. 

Death  of  surety.    49  G.  G.  A.  501. 

Liability  of  sureties  for  interest,  costs, 
and  attorney's  fees.    51  C.  G.  A.  248. 

Discharge  of  surety  on  building  con- 
tract by  change  in  obligation  or  duty 
of  principal.    52  C.  C.  A.  427. 

Discharge  of  surety  by  alteration  of  in- 
strument.   66  C.  G.  A.  6. 

PROBATE. 
Jurisdiction  of  federal  courts.     36  C. 
C.  A.  276. 

PROCESS.  : 

Following  state  practice.    5  G.  G.  A. 

599;  27  C.  C.  A.  393. 
Service  on    foreign    corporations.      45 

G.  G.  A.  3 ;    78  G.  G.  A.  473. 

PROPERTY. 

Obtaining  possession  or  establishing  ti- 
tle to  personal  property  in  equity. 
58  G.  G.  A.  101. 

Distinctions  between  real  and  personal 
property.    82  C.  C  A.  602. 

PUBLIC  FUNDS. 
Right  of  taxpayer  to  enjoin  misuse  of 
public  funds  and  property.     38  C.  G. 
A.  458. 

PUBLIC  LANDS. 

Liability  of  purchaser  holding  equita- 
ble title  to  state  taxation.  4  G.  G. 
A.  196. 

Not  subject  to  state  taxation.  4  C.  C. 
A.   196. 

Jurisdiction  of  federal  courts  in  suits 
under  public  land  laws.  11  G.  G.  A. 
314. 

Decisions  of  land  department— Their 
conclusiveness  and  effect.  22  G.  C. 
A.  38;  28  G.  C.  A.  344;  57  G.  G.  A. 
207. 

Rights  acquired  by  homestead  settle- 
ments and  entries.    59  C.  C.  A.  434. 

Bona  fide  purchasers.    67  G.  O.  A.  13. 

PUBLIC  POLICY. 
As  affecting  contracts.    9  G.  G.  A.  666 ; 

34  C.  C.  A.  486. 
Contracts   for   lobby   services.     29   G. 

G.  A.  446. 
As  affecting  monopolistic  contracts.    84 

C.  C.  A.  486. 

QUIETING  TITLE. 
Necessity  of  possession  in  suits  to  qoiet 
title.     39  d  G.  A.  522. 

RAILROADS.    See  "Carriers." 
When  land  grants  taxable.    4  O.  O.  A. 

196. 
Duty  to  give  warnltag  signals  at  cross- 
ing.    29  G.  C.  A.  90. 
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RAIIJIOADS-Ooiifd. 
Rights  of  treepaasers  on  trains.     81 

o.  a  A.  7a 

Doty  of  railroad  companies  to  famish 
safe  appliances.     3*7  G.  O.  A.  S. 

Location  and  establishment  of  stations. 
41  C.  C.  A.  219. 

Presumption  of  negligence  from  fires. 
41  C.  C.  A.  370. 

Injories  to  persons  at  stations.  41  0. 
C.  A.  550. 

Abandonment  or  forfeiture  of  right  of 
way.    42  a  C.  A.  57a 

Duty  of  railroad  companies  to  block 
switchea    46  C.  C.  A.  98. 

Liability  of  railroad  or  street  car  com- 
panies for  ejection  of  trespassers. 
51  O.  C.  A.  67a 

Effect  of  violation  of  statutes  and  or- 
dinances regulating  speed  of  trains. 
59  O.  C.  A.  5. 

Negligence  in  ejecting  trespassers  un- 
der disabiUty.    62  C.  C.  A.  422. 

Acquisition  or  loss  of  right  to  railroad 
right  of  way  by  prescription.  63  0. 
C.  A.  7. 

Persons  entitled  to  liens  against  rail- 
roads for  labor  or  supplies.  75  G. 
C.  A.  274. 

Liabilities  of  railroads  for  injuries  by 
fire  as  affected  by  management  of 
locomotives.    75  G.  G.  A.  598. 

Bights  and  liabilities  of  stockholders 
of  railroads  on  consolidation.  81  G. 
G.  A.  480. 

REGBIVBRS. 

Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.    10  G.  G.  A.  253. 

Actions  by  and  against  receivers  of  fed- 
eral courts.    26  G.  G.  A.  49. 

Nature  of  certificates.  26  C.  G.  A. 
360. 

Actions  by  and  against  receivers  and 
'^agents'*  of  national  banks.  53  G. 
C.  A.  398. 

Preservation  and  prevention  of  re- 
moval of  property  beyond  jurisdiction 
pending  litigation  as  ground  for  ap- 
pointment of  receiver.   57  G.C.A.  80. 

RECORDS. 
Access  to  public  records.  49  CCA.  210. 

REFERENCE. 
Following  state  practice.    27  G.  C.  A. 
392. 

REMOVAL  OF  CAUSES. 

As  restricted  by  state  laws.  1  G.  O.  A. 
616. 

For  prejudice  or  local  infiuence.  8  0. 
C.  A.  96. 

Separable  controversy.  18  O.  O.  A. 
86;   35  C.  G.  A.  Ijfc. 

Actions  against  federal  receivers.  26 
C.  C  A.  49. 

Distinctions  between  legal  and  equi- 
table remedies  in  actions  removed  to 
federal  courts.     63  C.  G.  A.  204. 

Waiver  of  right.    66  G.  G.  A.  612. 


REMOVAL  OF  CAUSES— Cont'd. 

Proceedings  under  power  of  eminent 
domain  as  civil  suits  under  laws  re- 
lating to  removal  of  causes  to  federal 
courts.    73  G.  C.  A.  183. 

Legal  and  equitable  remedies  and  pro- 
ceedings on  removal  from  state  court 
75  G.  G.  A.  4. 

Fraudulent  joinder  of  parties  to  pre- 
vent removal.    78  C.  0.  A.  362. 

REPEAL  OF  STATUTES. 
Repeal  of  statutes  by  implication.     88 
0.  O.  A.  136. 

REVIEW. 
Necessity  of  leave  to  file  bill  of  re- 
view after  decision  on  appeal.    4  G. 
O.  A.  72. 
In  bankruptcy  cases.    43  G.  0.  A.  9. 

REWARDS. 

Performance  of  conditions  in  and  ac- 
ceptance of  offer  of  reward.  79  C. 
C.  A.  98. 

RISKS. 
Assumption  of  risk  incident  to  employ- 
ment   38  G.  G.  A.  314. 

SALE. 

Of  patent.    25  O.  C.  A.  280. 

Divisibility  of  contracts.  30  G.  C.  A. 
470 

Liabilities  of  venders  of  injurious  sub- 
stances or  defective  machinery  and 
appliances  for  injuries  to  persons 
other  than  immediate  vendees.  57  C. 
G.  A.  5. 

Contracts  for  sale  of  things  to  be  pro- 
duced or  manufactured.  58  C.  G.  A. 
363. 

Transfer  of  title  as  dependent  on  ap- 
propriation by  seller.  83  0.  G.  A. 
470. 

SALVAGE. 
Awards  in  federal  courts.     80  G.  0.  A. 
280. 

SEAMEN. 

Negligence  of  both  master  and  servant 

— Division  of  damages  in  admiralty. 

30  C.  C.  A.  678. 
Rights  and  liabilities  of  seamen  as  to 

medical    treatment.      83    C.    C.    A. 

186. 

SEPARABLE    CONTROVERSIES. 
As  ground  for  removal  of  cause.    .18  0. 
O.  A.  86;  35  C.  G.  A.  155. 

SEPARATION  AGREEMENTS.    38  C. 
G.  A.  60a 

SET-OFF  AND  COUNTERCLAIM. 
Restraining  enforcement  of  judgment 
pending  establishment  or  enforcement 
of  set-off  or  counterclaim.    58  G.  G. 
A.  532. 
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SHAREHOLDERS. 
In  national  banks.    15  O.  O.  A.  190; 
46  C.  0.  A.  503. 

SHIPPING. 
Qnick  dispatch.     14  O.  0.  A.  657;   21 

C.  0.  A.  342. 
Implied  warranty  of  seaworthiness.    15 

O.  O.  A.  388;  60  0.  0.  A.  179. 
Damages  to  ships  and  cargoes  by  ver- 
min.    18  C.  C.  A.  231;   19  C.  C.  A. 

473. 
Admiralty  jurisdiction  over  contracts. 

18  C.  C.  A.  347;  27  C.  C.  A.  530. 
Loss  by  perils  of  the  sea.    19  C.  C  A. 

465;  64  0.  O.  A.  118. 
(General  average.     20  0.  O.  A.  357. 
Demurrage.    14  O.  O.  A.  657;    21  O. 

0.  A.  337 ;   46  0.  C.  A.  4. 
Carriers  by  water.    20  C.  C.  A.  535. 
Limitation  of  owner's  liability.    45  0. 

0.  A.  387. 
Statutory    exemptions    of   shipowners 

from  liability.     49  a  a  A.  11;  83 

0.  C.  A.  294. 
Demise  of*  vessel.    55  0.  O.  A.  225. 
Cancellation,  surrender,  or  rescission  of 

charter  of  vessel,    61  C.  0.  A.  569. 
Presumptions  and  burden  of  proof  as 

to  cause  of  loss  or  injury  to  goods 

shipped  by  vessel,  and  diligence  or 

negligence  of  carrier.    68  0.  C.  A. 

o98. 
Accommodations  to  passengers  on  vea- 

sels.    68  0.  0.  A.  630. 
Capacity  or  authority  of  master  of  ves- 
sel to  hypothecate  or  make  bottomry 

bond.    75  0.  0.  A.  123. 
Liability  of  vessel  for  injuries  caused 

by  creation  of  swell.    78  0.  0.  A.  3. 

SIGNALS. 
At  railroad  crossings.    29  C.  0.  A.  90. 

SLBBPING-OAR  COMPANIES. 

Their  duties  and  liabilities  towards 
their  passengers.  10  0.  0.  A.  335; 
84  C.  C.  A.  386. 

SPECIFIC  PERFORMANCE. 

Persons  entitled  to  enforce  specific 
performance.    47  O.  C.  A.  493. 

Of  contracts  requiring  performance  of 
continuous  acts.    49  C.  C.  A.  103. 

Of  contracts  of  which  time  is  the  es- 
sence.   63  C.  C.  A.  562. 

Necessity  of  tender  of  performance.  05 
C.  C.  A.  91. 

Conditions  and  provisions  for  relief  to 
defendant  in  decree  in  action  for 
specific  performance.     79  C.  C.   A. 

Right  of  vendor  seeking  specific  per- 
formance of  contract  to  have  title 
perfected  pending  suit  80  C.  C. 
A.  354. 

Possession  and  improvements  under 
parol  contract  for  sale  or  gift  of  land 
as  ground  for  specific  performance. 
81  5.  C.  A.  276. 


SPECIFIC  PERFORMANCE-Cont'd. 
Right  to  specific  i>erformance   as  af- 
fected by  adequacy  of  remedy  at  law, 
82  C.  C.  A.  368. 

STATE   COURTS.     See   "Removal   of 

Causes." 
Proceedings  enjoined  by  federal  courts. 

16  C.  C.  A.  90;  27  a  C.  A.  575 ;  63 

C.  C.  A.  437. 
Jurisdiction  of  state  courts  to  enforce 

maritime  liens  under  state  laws.    21 

C.  C.  A.  21. 
Conclusiveness  of  judgments  between 

federal  and  state  courts.    21  C.  C. 

A.  478;  49  C.  C.  A.  468. 
Conflict  of   jurisdiction   with   federal 

courts.    22  C.  C.  A.  .^56. 
Restraining     proceedings     in     federal 

courts.     45  C.  C.  A.  591. 
Pendency  of  action  in  state  or  federal 

court  as  ground  for  abatement  of  ac- 
tion in  the  other.    47  C.  C.  A.  205 ; 

73  C.  C.  A.  521. 

STATES. 
Federal    jurisdiction    in    suit    against 

state.     13  C.  C.  A.  105. 
Estoppel  against     16  C.  C.  A.  353. 

STATUTES. 

Construction  of  statutes — State  laws 
as  rules  of  decision  in  federal  courts. 
11  C.  C.  A.  72. 

Constitutional  and  statutory  limitations 
of  municipal  indebtedness.  36  C.  C. 
A.  6. 

Statutory  exemptions  of  building  and 
loan  associatioDs  from  operation  of 
usurv  laws.     36  C.  C.  A.  343. 

Repeal  of  statutes  by  implication.  38 
0.  O.  A.  136. 

Power  of  legislature  to  pass  curative 
statutes.     39  C.  O.  A.  180. 

Amendment  of  amended,  repealed,  or 
invalid  statutes.    44  C.  C.  A.  590. 

Effect  of  violation  of  statutes  limiting 
speed  of  trains.    59  O.  C.  A.  5. 

Construction  of  statutes  as  affected  by 
mistakes  in  writing,  grammar,  spell- 
ing, and  punctuation.  65  C.  C.  A. 
237. 

History  and  passage  of  statutes  and 
contemporary  circumstances  as  aids 
to  construction.    65  C.  C.  A.  535. 

Pleading  private  statutes.  67  C.  C.  A. 
241. 

Construction  and  operation  of  provisos, 
exceptions  and  saving  clauses.  76  C. 
C.  A.  381. 

Validity  of  laws  alleged  to  impair  char- 
ter or  franchise  of  corporation  as  de- 
I>endent  on  reservation  of  power  to 
alter  or  amend.    77  C.  C.  A.  281. 

STOCKHOLDERS. 
Liability    to   creditors   of   corporation. 

23  C.  C.  A.  315:    33  C.  C.  A.  23. 
Enforcement  of  statutory   liability   of 
stockholders  in  national  banks.     52 
C.  C.  A.  6. 
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«T0CKHOIiDERS— Cont'd. 
Effect  of  judgment  against  corpora- 
don  in  action  to  enforce  stockhold- 
er'8  liability.  52  C.  O.  A.  305. 
Liability  of  tranaferrora  and  trans- 
ferees of  corporate  stock  for  assess- 
ments.   61  a  a  A.  822. 

43TREET  RAILROADS. 
Care  required  of  motormen.     40  O.  O. 

A.  861. 
Relative  rights  of  street  railroads,  and 
vehicles  and  pedestrians  in  use  and 
occupation  of  streets.    73  G.  C.  A.  12. 

«UBROGATION. 
T6  rights  of  mortgagee.    42  O.  O.  A.  304. 
Of  insurer  under  assignment  of  rights 
of  insured.    65  G.  G.  A.  615. 

aUICIDE. 
As  a  defense  to  a  suit  for  life  insur- 
ance.    16  a  0.  A.  623;   28  C.  a  A. 

284. 

8UNDAY. 
As  dies  non  Juridicus.   12  C.  0.  A.  462. 

SUPREME  COURT. 
Certiorari   to  circuit  court  of  appeals. 

1  C.  C.  A.  5. 
Jurisdiction.     1  C.  C.  A.  9.  11. 
Review     of    jurisdiction     of     circuit 
courts.     48  0.  0.  A.  351. 

TARIFF  LAWS. 
Interpretation  of  commercial  and  trade 
terms.     18  C.  C.  A.  545. 

TAXATION. 

Of  railroad  land  grants.  4  C.  0.  A.. 
lUtS. 

Of  equitable  title  to  public  lands.  4  0. 
C.  A.  196. 

Lands  of  the  United  States  not  subject 
to  state  taxation.    4  C.  C.  A.  196. 

Due  process  of  law.    8  C.  C.  A.  398. 

Notice  of  equalization.  8  G.  0.  A. 
400. 

Forfeiture  for  nonpayment.  8  O.  G.  A. 
401. 

Regulation  and  taxation  of  interstate 
commerce  by  state.  8  C.  C.  A.  492; 
24  C.  C.  A.  21. 

Limitations  of  taxing  power  from  mu- 
tual independence  of  federal  and 
state  governments.    23  C.  G.  A.  515. 

Of  foreign  corporations.    24  C.  G.  A.  13. 

Tax  deed  as  color  of  tiUe.  24  O.  G.  A. 
402. 

Of  intangible  property  of  nonresidents. 
31  G.  C.  A.  467/ 

Persons  entitled  to  injunction  restrain- 
ing or  damages  for  wrongful  enforce- 
ment of  tax.    54  G.  G.  A.  550. 

Of  bank  deposits.    60  a  G.  A.  413. 

Impairing  obligation  of  contracts  for 
exemption  from  taxation.  70  G.  G. 
A.  294. 


TAXATION— Cont'd. 
Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.    72 
G.  G.  A.  283. 

TELEGRAPHS  AND  TELEPHONES. 

Measure  of  damages  in  actions  against 
telegraph  and  telephone  companies. 
15  O.  0.  A.  235;  28  G.  G.  A.  59. 

Damages  for  mental  suffering  from  de- 
lay in  delivering  telegram.  11  C.  C. 
A.  571;  15  G.  C.  A.  250;  28  C.  C. 
A.  62. 

Delay  in  transmission  of  message — 
Failure  to  disclose  that  line  was  not 
in  working  order.    14  G.  G.  A.  177. 

Rights  of  telegraph  and  telephone  com- 
panies to  use  of  streets.  44  0.  0. 
A.  155. 

TENANCY  IN  COMMON. 
Rights  of  co-tenant  as  to  improvements 
made  under  mistaken  belief  of  per- 
fect title.    69  G.  G.  A.  19. 

TERRITORIES. 
E£fect  of  acquisition  of  territory   by 
United  States  on  laws  and  property 
rights  therein.    80  G.  C.  A.  457. 

THREATENING  POSTAL  CARDS. 
Nonmailable  matter.     30  G.  G.  A.  94. 

TITLE. 
Rights  of  co-tenant  as  to  improve- 
ments made  under  mistaken  belief  of 
perfect  title.  69  C.  G.  A.  19. 
Transfer  of  title  as  dependent  on  ap- 
propriation by  seller.  83  G.  C.  A. 
470. 

TITLE  INSURANCE.    19  C.  G.  A.  278. 

TORTS. 
Liabilities    of    carriers    for   negligence 

and  torts  of  servants.     10  C.  G.  A. 

466;   27  C.  G.  A.  651. 
Of  wife— Liability  of  husband.     12  G. 

G.  A.  196. 
Municipal  liability  for  torts  of  public 

officers.    14  C.  C.  A.  534. 
As  affecting  demurrage.    21  G.  C  A. 

345. 
Maritime  liens  for  torts.     34  G.  G.  A. 

565. 
Liability  of  corporation  for  torts.     39 

C.  C.  A.  9. 
Liability    of    principal    for    torts    of 

agent     43  G.  G.  A.  316. 
Liabilities    of    charitable    institutions 

for  negligence.    47  G.  G.  A.  134. 
Admiralty   jurisdiction.    62  G.   G.   A. 

279. 
Effect  of  ac9uittal  in  criminal  prose- 
cution on  liability  in  tort  for  alleged 

criminal  act.    79  C.  C.  A.  407. 

TRADB-MARKS        AND        TRADE- 
NAMES. 
Contracts  relating  to  use.    14  G.  G.  A. 
104. 
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TRADE>-MARKS  AND  TRADE- 
NAMES—Con  tU 

ABsiiminent  of  right  to  use  a  person's 
name.  17  O.  C.  A.  579;  27  C.  0.  A. 
360. 

Right  to  use  one's  own  name.  17  0.  Q. 
A.  579;  27  C.  C.  A.  357. 

Use  of  corporate  and  firm  names.  17 
C.  C.  A.  579;   27  C.  C.  A.  357. 

Use  of  geographical  names.  17  O.  O. 
A.  657;   35  C.  C.  A.  242. 

Unfair  competition.  20  C.  0.  A.  165 ; 
30  C.  O.  a;376. 

Laches  as  a  defense  in  saits  for  in- 
fringement. 22  C.  C.  A.  211:  36  O. 
C.  A.  613. 

Misleading  or  false  labels.  29  0.  C. 
A.  250. 

Abandonment.     33  C.  C.  A.   294. 

Arbitrary,  descriptive,  or  fictitiona 
character  of  trade-marks  and  trade- 
names.   50  O.  G.  A.  328. 

TRADE  SECRETS. 
Disclosure.    58  C.  C.  A.  a 

TRESPASS. 
Rignts  of  trespasser  on  train.     81  0. 

C.  A.  7a 
Liabilities  of  corporations.    89   C.  C. 

.A.  15. 
Liability    of   railroads   or    street    car 

companies  for  ejection  of  trespassers. 

51  C.  C.  A.  578. 
Negligence  in  ejecting  trespasser  under 

disability.    62  C.  C.  A.  422. 

TRIAL. 

Jury  trial  in  federal  court.  5  C.  C. 
A.  603;  26  C.  C.  A.  528;  27  C.  C.  A. 
393. 

Instructing  jury  and  receiving  verdict 
on  Sunday.     12  C.  C.  A.  462. 

Comments  of  counsel  on  failure  to 
produce  witness.    13  C.  C.  A.  589. 

Trial  by  jury  in  criminal  prosecutions. 
39  C.  d  A.  275. 

Additional  proofs  in  appellate  court 
without  trial  de  novo.  67  C.  0.  A. 
600. 

Operation  and  effect  of  motions  by 
both  plaintiff  and  defendant  for  di- 
rection of  verdict.     77  C.  C.  A.  8. 

TRUSTEES. 
Citizenship  as  affecting  the  jurisdiction 
of  the  federal  courts.     10  C.  U.  A. 
252;  27  C.  C.  A.  800. 

TRUSTS. 
Assets  of  corporation  when  trust  fund 

for  creditors.    23  C.  C.  A.  315. 
Place  of  taxation  of  property  held  in 
trust  or  other  fiduciary  capacity.    72 
C.  C.  A.  283. 

UNITED  STATES. 
Estoppel  against    16  C.  C.  A.  353. 
Assignment  of  claims  and  government 
contracts.    22  0.  C.  A.  650. 


UNITED  STATES— Cont'd. 
Nature  and  extent  of  power  of  United 
States  to  condemn  property  for  pub- 
lic use.  70  C.  C.  A.  653. 
Effect  of  acquisition  of  territory  by 
United  States  on  laws  and  property 
rights  therein.    80  C.  a  A.  457. 

USURY. 

Statutory  exemptions  of  building  and 
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054  Fed.  296.) 

NEW  ROADS  OILMILL  k  MFG.  CO..  Limited,  ▼.  KLINE,  WILSON  k  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    June  3,  1907.) 

No.  1,683. 

L  Customs  and  UsAOEa—CoNXBAOTs— Construction— Questions  fob  Jury. 
Whetlier  a  trade  custom  or  usage  is  established  by  the  evidence  in  a  case, 
and,  if  so,  whether  it  was  known  to  a  party  contracting,  or  was  so  gen- 
eral and  well  established  that  he  must  be  presumed  to  have  known  of  and 
contracted  with  reference  to  it,  are  questions  for  the  Jury.» 
2.  Sake. 

It  is  competent  for  the  parties  to  a  contract  to  exclude  a  usage  there- 
from, 'and  in  order  that  a  usage  may  be  read  into  a  written  contract  It 
must  be  consistent  with  the  terms  of  the  writing. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  15,  Customs  and 
Usages,  H  29,  34.] 

S.  Sake — ^Knowledge  of  Usage. 

The  usage  of  a  trade  being  always  eligible  to  supersede  the  ordinary 
or  public  meaning  of  words  as  used  in  a  contract,  it  is  merely  a  question 
for  the  particular  case  whether  the  parties  have  in  fact  spoken  according 
to  that  standard,  and,  if  one  of  the  parties  was  not  a  member  of  the  trade 
or  circle  in  which  the  usage  obtained,  his  actual  knowledge  of  it  as  ap- 
plicable to  the  transaction  must  be  shown  before  It  can  be  inferred  that  be 
contracted  with  reference  thereto. 

[E}d.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  15,  Customs  and 
Usages,  H  23,  24.] 
4.  Same. 

Def^idant  which  had  recently  built  a  mill  for  the  crushing  of  cotton 
seed  at  New  Roads,  La.,  authorized  a  broker  in  New  Orleans  by  telegraph 
to  sell  for  it  a  quantity  of  oil  cake  for  future  deliveries  "F.  O.  B.  New 
Roads,"  at  certain  prices  which  had  been  quoted  by  the  broker  as  pre- 
vailing in  the  market.  The  broker  negotiated  a  sale  to  plaintiff,  and 
wired  defendant  for  its  acceptance,  which  was  also  sent  by  wire.  On  re- 
ceipt of  the  sale  contract,  defendant  refused  to  execute  the  same^  because 

1  See  note  at  end  of  case. 
83C.C.A.— 1 
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It  provided  for  delivery  of  the  cake  at  a  shipping  port.  In  an  action  to  re- 
cover damages  for  breach  of  the  contract,  plaintiff  claimed  that  the  deliv- 
ery provided  for  in  the  contract  was  In  accordance  with  the  usage  of  the 
market  and  the  rules  of  the  International  Cottonseed  Crushers'  Associa- 
tion, of  which,  however,  defendant  was  not  a  member.  Held,  that  the  ques- 
tion whether  a  contract  of  sale  binding  on  defendant  was  made  by  the  cor- 
respondence and  acts  of  the  broker,  in  view  of  the  evidence  as  to  usage* 
was  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

M.  T.  Hewes,  for  plaintiff  in  error. 

John  Clegg  and  Lamar  C.  Quintero,  for  defendant  in  error. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

McCORMICK,  Circuit  Judge.  The  assignment  of  errors  in  this 
case  submits:  (1)  The  lower  court  erred  in  permitting  the  plaintiffs 
to  amend  their  petition  after  issue  had  been  joined ;  (2)  in  overruling^ 
fhe  peremptory  exception  to  the  jurisdiction  of  the  court;  (3)  in 
refusing  to  instruct  the  jury,  as  requested  by  the  defendant,  etc. ;  (4) 
in  instructing  the  jury,  at  the  request  of  plaintiffs'  counsel,  to  return 
a  verdict  for  the  plaintiffs;  (6)  in  rendering  judgment  against  de- 
fendant upon  the  facts  presented. 

We  conclude  from  our  study  of  the  record  in  this  case  that  only 
the  fourth  and  sixth  of  these  specifications  of  error  merit  our  atten- 
tion. These  require  consideration  of  the  pleadings  and  of  all  of  the 
proof,  and  justify  a  statement  of  the  features  of  the  evidence  in  some 
detail. 

Conforming  to  the  practice  in  Louisiana,  the  action  was  begun  by 
petition.  It  alleges  that  on  the  26th  of  August,  1902,  the  petitioners 
purchased  of  the  defendant  company  1,500  tons,  of  2,240  pounds  each, 
prime  cotton-seed  cake  for  the  shipments  and  prices  specified;  also 
that  the  defendant  executed  a  written  contract  made  an  exhibit  to 
the  petition  (set  out  in  our  recitals  of  the  proof) ;  that  after  having^ 
made  the  contract  with  the  defendant  they  sold  the  November  ship- 
ment to  be  delivered  to  Barron  &  Bodenheimer  at  a  safe  port  in  Danish 
Denmark,  and  the  first  half  and  last  half  of  December  shipment  was 
sold  for  delivery  to  Otto  Monstrom,  Alborg,  Den.;  that  defendant 
failed  to  make  deliveries;  that  they,  at  the  period  of  each  default, 
purchased  like  goods  in  the  open  market  at  a  cost  to  them  of  $2,700 
more  than  they  had  contracted  to  pay  to  the  defendant  for  the  goods 
bought  of  it.  The  defendant  denied,  generally  and  severally,  all  and 
singular  the  allegations  of  the  petition. 

The  defendant,  a  corporation — which  we  will  refer  to  as  "the  com- 
pany"— was  organized  under  the  laws  of  Louisiana,  in  1902,  and  was 
erecting  its  plant  at  New  Roads,  situated  on  the  Texas  &  Pacific  rail- 
road, about  120  miles  from  New  Orleans.  The  plaintiffs  below — 
whom  we  will  refer  to  as  "the  petitioners" — were  engaged  in  general 
business  in  New  Orleans,  and  P.  J.  Strouse  was  manager,  with  full 
authority  over  and  sole  control  of  the  cotton-seed  product  depart- 
ment of  their  business,  buying  such  goods  for  them  and  selling  it  to 
parties  in  Europe.    R.  C.  Burke  was  a  broker  engaged  in  the  cotton- 
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seed  product  business,  with  his  office  in  New  Orleans.  In  August, 
1902,  the  mill  of  the  company  was  not  ready  to  begin  operation.  The 
company  was  buying  seed  and  building  its  mill.  Burke  commenced 
soliciting  its  business  as  early  as  July  15th,  and  continued  sending  his 
soliciting  letters  and  literature  up  to  August  21,  1902,  when  he  re- 
ceived a  letter  from  the  company  advising  him  that  it  felt  disposed  to 
sell  some  cake  and  oil  for  the  last  half  of  November  and  December 
shipment;  that  it  desired  to  know  the  best  he  could  do  on  same,  and 
also  to  whom  sales  would  be  made,  and  whether  the  parties  were  re- 
sponsible or  not,  as  the  officers  of  the  company  were  strangers  in  that 
territory.    To  which  Burke  replied,  August  22,  1902 : 

"I  beg  to  acknowledge  your  favor  of  the  2l8t  and  note  that  you  feel  disposed 
to  sell  some  cake  and  oil  for  the  last  half  of  November  and  December  ship- 
ment, also  that  you  desire  to  know  best  I  can  do  on  same,  and  also  to  whom 
sales  are  to  be  made ;  whether  the  parties  are  responsible  or  not,  as  you  are 
strangers  In  this  territory.  Answering  the  latter,  I  beg  to  advise  that  you 
can  thoroughly  rely  on  the  responsibility  of  any  buyer  to  whom  I  sell  your 
stuff.  I  do  business  with  every  responsible  and  reliable  buyer  in  this  market 
and  consequently  cannot  name  any  particular  one  to  whom  I  might  sell  your 
product,  as  this  depends  entirely  on  the  market  the  day  I  make  sales ;  some 
time  one  buyer,  then  again  another  Is  In  at  the  better  price,  and  I  work  to  se- 
cure the  fuUest  price  for  my  mill ;  but  if  you  desire  the  name  of  the  buyer  in 
each  case  I  will  furnish  same  to  you  as  soon  as  trade  is  closed.  Your  state- 
ment that  you  desire  to  sell  some  cake  and  oil  for  last  half  November  and 
December  shipment  Is  a  little  vague,  as  I  do  not  know  Just  how  much  you  care 
to  offer,  and  how  much  will  be  shipped  each  month.  For  instance,  on  today's 
market  for  November  I  can  quote  about  $24,50,  subject  unfilled,  and  for  De- 
c^nber  $24.00,  and  this  might  be  bettered  slightly  if  the  December  stuff  were 
first  half  shipment.  The  same  applies  in  the  case  of  the  oil ;  I  don*t  know  how 
much  you  want  to  sell  nor  how  much  each  shipment.  As  I  am  desirous  of 
starting  business  for  your  account  with  a  good  sale,  I  would  suggest  that  on 
receipt  of  the  present  you  wire  me  promptly  advising  how  much  cake  you  want 
to  offer  last  half  November,  and  how  much  first  half  of  December.  The  same  in 
the  case  of  the  oil  and  then  I  will  be  in  a  position  to  bid  you  firm  on  same, 
and  besides  get  you  a  better  price  than  If  I  Just  offered  your  stuff  last  half 
November,  first  half  December.  Kindly  Intimate  also  what  price  you  expect  to 
get,  as  I  find  by  approaching  the  buyer  with  a  firm  offer  that  much  better  re- 
sults can  be  obtained,  because,  even  while  he  may  not  accept  at  the  price 
named,  he  will  come  back  with  a  counter,  which  is  generally  a  bit  higher  than 
If  you  asked  him  for  a  bid  in  the  first  place.  Now,  gentlemen,  I  am  very 
anxious  to  handle  your  business,  and  want  to  get  satisfactory  results,  so  ask 
that  you  let  me  hear  from  you  promptly  by  wire,  and  I  feel  sure  we  can  pull  off 
a  trade." 

In  reply  to  this  letter,  the  company  wired  Burke  (August  25th) : 

'•We  offer  prices  mentioned  your  letter  twenty-second  or  better,  F.  O.  B.  New 
Roads,  fifteen  hundred  tons  cake,  as  follows:  five  hundred  last  half  November, 
five  hundred  first  half  December,  five  hundred  last  half  December ;  also  fifteen 
tanks  oil,  sixty-five  hundred  gallons  each,  as  follows:  five  tanks  last  half  No- 
v«nber,  five  tanks  first  half  December,  five  tanks  last  half  December." 

On  the  morning  of  the  26th  Burke  wired  the  company : 

**TeIegram  received.  Accept  five  hundred  prime  cake  November  twenty-four 
seventy-five ;  five  hundred  first  half  December,  twenty-four  quarter ;  five  him- 
dred  last  half  December,  twenty-four,  all  per  long  ton,  shipside  Westwego. 
OcHifirm.    Will  work  oil  to-morrow." 

In  the  afternoon  Burke  wired  again : 

^Can't  work  oiL    Market  dead.    Answer  my  wire  regarding  cake.'* 
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He  also  wrote  the  company: 

"I  beg  to  acknowledge  receipt  of  your  telegram  of  yesterday  eyenlng.  Same 
was  not  received  by  me  until  about  seven  or  seven  thirty  in  the  evening,  at  my 
residence.  I  left  my  office  about  five  thirty  or  five  forty-five  and  It  had  not 
he&a.  delivered  then.  Your  wire  was  as  follows:  [Here  reciting  the  wire  from 
the  company  given  above.]  Upon  receipt  of  same  I  went  down  town  and 
looked  up  some  of  my  buyers  and  succeeded  In  getting  bids  on  same  somewhat 
better  than  indicated  in  my  letter  of  the  22d.  My  wire  read  as  follows:  [Here 
he  recites  his  wire.]  All  of  which  I  now  confirm  and  await  your  confirmation 
in  the  premises.  I  note  in  your  telegram  that  you  state  *we  offer  prices  men- 
tioned your  letter  twenty-second,  or  better,  P.  O.  B.  New  Roads,  &c..  See,'  which 
I  do  not  quite  understand,  in  so  far  as  the  term  'F.  O.  B.  New  Roads'  is  con- 
cerned, as  our  quotations  are  based  on  shipside  prices  per  long  ton,  unless 
otherwise  stipulated.  I  suppose  you  meant  the  shipments  were  to  be  for  the 
time  specified  F.  O.  B.  New  Roads,  and  not  for  delivery.  In  any  event  I  await 
your  telegram  in  the  premises,  and  will  wire  you  later  on  oil." 

In  this  letter  he  enclosed  what  we  may  term  a  "broker's  sale  note/' 
as  follows: 

"New  Orleans,  August  26,  1902.  New  Roads  Oil  Mill  &  Manufacturing  (Com- 
pany, Ltd.,  New  Roads,  La. — Gentlemen:  I  have  this  day  sold  for  your  ac- 
count to  Kline,  Wilson  &  Ck>.,  of  New  Orleans,  La.,  fifteen  hundred  (1500)  tons 
of  2,240  lbs.  each,  prime  cottonseed  cake,  for  the  shipments  and  prices  named 
below:  five  hundred  tons  November  shipment,  at  twenty-four  seventy-five 
($24.75)  per  long  ton,  delivered  shipside  Westwego,  La. ;  five  hundred  tons  first 
half  December  shipment  at  twenty-four  twenty-five  ($24.25)  per  long  ton,  de- 
livered shipside  Westwego;  five  hundred  tons  lasts  half  December  shipment, 
at  twenty-four  dollars  ($24.00)  per  long  ton,  delivered  shipside  Westwego,  La. 
Weight  and  quality  guaranteed  by  seller.  Terms:  S-D  bill-lading  attached. 
Brokerage  of  12  1-2  cents  per  long  ton  to  be  paid  me  by  you  in  consideration 
of  the  above  contract,  subject  to  the  rules  and  regulations  of  the  Interstate 
CJottonseed  Crushers*  Association." 

Before  this  advice  by  mail  was  or  could  have  been  received  by  the 
company,  it  wired  Burke,  August  26,  1902 : 

"Telegram  received  notifying  us  sale  of  cake,  which  we  confirm." 

On  the  next  day  (27th)  Burke  wrote  the  company: 

"I  beg  to  confirm  my  wire  of  yesterday  afternoon  in  reference  fifteen  tanks 
of  oil  [reciting  his  second  wire].  ♦  ♦  ♦  I  beg  to  acknowledge  your  wire  of 
yesterday  afternoon  confirming  sale  of  fifteen  himdred  tons  of  cake.  ♦  ♦  ♦ 
The  buyer  is  Kline,  Wilson  &  CJo.  of  this  city,  one  of  the  most  responsible 
buyers  of  this  market.  I  inclose  contract  in  duplicate,  covering  the  sale,  one 
copy  of  which  please  sign  and  return  to  my  buyers*  files." 

The  contract  sent  in  duplicate  is  the  Exhibit  A  annexed  to  the  peti- 
tion, and  substantially  followed  the  broker's  sale  note  set  out  above, 
with  this  addition  at  the  foot: 

"Accepted.    P.  pro  Kline,  Wilson  &  Co.    P.  J.  Strouse." 

This  contract  in  duplicate  was  promptly  returned  by  the  company, 
with  the  following  letter  in  reference  thereto. 

"We  are  in  receipt  of  your  letter  of  the  27th  ult.,  Inclosing  duplicate  contract 
to  sell  Kline,  Wilson  &  CJo.  fifteen  hundred  tons  of  cake.  We  sold  this  cake 
F.  O.  B.  New  Roads,  as  you  will  see  by  reference  to  our  telegram,  but  we  note 
that  the  contract  reads  delivered  shipside  Westwego,  La.  Please  change  same 
to  conform  with  the  terms  of  our  sale  and  return  same  to  us  and  we  will  take 
pleasure  in  executing  same.  Asking  your  prompt  attention  to  this  matter,  we 
remain — ,*' 
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To  which  Burke  responded: 

**!  beg  to  acknowledge  your  favor  of  tbe  30th,  and  note  you  return  contract 
asking  tbat  same  be  changed  to  conform  to  the  terms  of  your  sale,  which  was 
F.  O.  B.  New  Roads.  Now,  gentlemen,  I  am  In  doubt  as  to  what  you  mean  by 
the  above.  [He  then  recites  the  course  of  their  dealings  at  length,  and  con- 
cludes:] Now,  gentlemen,  I  have  gone  into  the  matter  thus  fully  to  show  you 
that  the  contract  as  forwarded  to  you  Is  correct  in  every  particular,  and  I 
return  to  you  for  your  acceptance.  I  trust  that  the  matter  is  as  I  suppose  it 
is,  and  as  mentioned  above,  but  in  any  event  you  can  readily  see  that  my  buyer 
considers  the  matter  closed,  and  of  course  holds  to  the  conditions  of  sale.  I 
have  no  doubt  that  you  will  see  the  matter  in  its  proper  light  and  will  return 
the  contract  properly  signed.  I  regret  that  when  your  Mr.  Fitzhugh  was  in 
here  the  other  day  this  matter  did  not  arise,  but  I  showed  him  copy  of  con- 
tract but  whether  he  noted  same  or  not  I  do  not  know ;  in  fact,  I  do  not  be- 
lieve he  did.    Kindly  sign  one  copy  and  return  for  my  buyers'  files." 

To  this  the  manager  of  the  company  replied : 

*'We  will  adhere  to  our  original  position  and  refuse  to  confirm  the  sale, 
because  not  made  in  accordance  with  our  telegram.  You  were  acting  as  our 
agent  in  this  matter  and  had  no  right  or  authority  whatever  to  change  or 
alter  our  proposition  in  any  particular.  You  had  been  In  correspondence  with 
08  and  had  quoted  us  certain  prices  on  our  cake.  You  did  not  say  that  to 
get  this  price  it  was  necessary  for  us  to  deliver  our  cake  to  Westwego,  New 
Orleans  or  Hamburg,  nor  did  you  say  whether  the  cake  was  loose  or  sacked. 
I  authorized  you  to  sell  fifteen  hundred  tons  F.  O.  B.  New  Roads,  at  a  cer- 
tahi  price,  intending  to  deliver  loose  cake.  Instead  of  making  me  a  counter 
offer  at  about  two  dollars  less  than  the  price  I  authorized  you  to  sell,  you 
made  the  sale  at  that  price  and  wired  back  as  follows:  Telegram  received. 
Accept  five  hundred,  etc.,  etc.'  I  did  not  understand  the  meaning  of  the 
last  part  of  your  telegram,  as  I  had  never  heard  of  Westwego,  but  supposed 
it  related  to  some  detail  of  shipping  which  would  be  explained  in  your  letter. 
I  had  no  Idea  it  was  intended  to  reduce  our  price  nearly  two  dollars  per  ton. 
The  beginning  of  your  telegram  showed  that  you  had  received  my  telegram 
of  instructions.  Immediately  following  you  use  the  word  *accept.'  Then 
follows  a  statement  of  the  amount  of  cake  offered  by  us.  This  led  me  to  be- 
Here  that  you  had  acted  in  accordance  with  our  instructions.  You  had  no 
right  to  accept  on  any  other  terms  than  those  mentioned  by  us.  Now,  re- 
garding your  statement  that  the  price  mentioned  by  me  was  ridiculous,  beg 
to  remind  you  of  the  fact  that  we  have  a  right  to  put  any  price  on  our  cake 
that  suits  us.  You  have  an  equal  right  to  buy  or  let  It  alone.  In  conclusion, 
we  would  remind  you  of  the  fact  that  before  a  trade  can  be  closed  a  mutual 
understanding  must  exist  From  your  letter  It  Is  very  evident  that  such  has 
not  been  the  case  with  us,  and  consequently  there  can  be  no  trade.  Referring 
to  your  letter  of  the  25th  ult  [26th,  inclosing  sale  note?],  would  say  tbat  I 
nerer  received  that  letter  until  my  return  from  New  Orleans.  I  regret  very 
much  that  you  did  not  explain  this  transaction  while  I  was  there.  I  also 
regret  that  In  my  first  attempt  to  do  business  with  you,  so  serious  a  mis- 
understanding has  arisen.  We  herewith  return  your  contracts,  which  we  re- 
fuse to  accept  and  decline  to  confirm  your  sale." 

On  the  contracts  thus  the  second  time  returned,  the  company  in- 
dorsed in  the  margin: 

"We  will  accept  this  sale  if  made  to  read  P.  O.  B.  New  Roads,  La.,  at  the 
prices  mentioned  herein,  cake  to  be  delivered  loose." 

On  September  9th  Burke  wrote,  and  appears  to  have  placed  in  the 
hands  of  petitioners  (i.  c.,  Strouse)  for  delivery,  the  following  letter: 

"New  Roads  Oil  Mill  &  Manufacturing  CJo.,  Limited,  New  Roads,  La. — 
Gentlemen:  I  beg  to  acknowledge  your  favor  of  the  6th  inst.,  and  In  this 
connection  beg  to  advise  that  I  have  turned  over  to  my  buyers,  Messrs.  Kline, 
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Wilson  &  Co.  of  this  city,  all  the  telegrams  and  correspondence  relating  to  the 
sale  of  1500  tons  cake  to  them.  My  buyer  will  take  up  this  matter  direct 
with  you,  and  I  trust  you  will  come  to  an  amicable  understanding." 

Of  even  date  therewith  the  petitioners  (Strouse)  took  up  the  cor- 
respondence with  the  company,  and,  after  reviewing  the  different  steps 
of  the  negotiation,  say: 

"When  we  made  this  transaction  we  acted  in  good  faith,  and  presumed  you 
were  acting  likewise.  In  a  spirit  of  fairness  to  all  concerned,  we  will  offer 
you  to  leave  this  matter  to  arbitration  (specifying  mode),  or  if  you  prefer  we 
will  leave  the  matter  to  the  arbitration  committee  of  the  Interstate  CSotton- 
seed  Crushers'  Association,  of  which  you  are  perhaps  members." 

To  this  the  company  replied: 

**We  note  you  have  from  Mr.  Burke  all  the  correspondence  and  telegrams 
relating  to  the  transaction  referred  to  by  you.  It  will  therefore  he  unnec- 
essary for  us  to  review  the  details  of  this  transaction,  as  you  already  have 
them.  You  already  know  the  position  we  take  in  this  matter.  We  regret 
very  much  that  Mr.  Burke  misunderstood  us  and  that  we  misunderstood  him, 
but  it  is  one  of  those  unfortunate  occurrences  which  sometimes  happens  to 
strangers.  ♦  ♦  ♦  We  are  glad  to  know  that  you  have  not  been  injured, 
as  cake  is  worth  less  now  than  at  the  time  we  made  our  offer  and  will  prob- 
ably be  worth  still  less  in  November  and  December.  We  have  never  yet 
heard  from  Mr.  Burke  nor  do  you  state  whether  you  thought  you  were  buy- 
ing loose  or  sacked  cake.    It  was  our  intention  to  furnish  loose  cake." 

It  is  unnecessary  for  us  to  make  further  reference  to  the  written  evi- 
dence. We  will  notice  briefly  some  of  the  features  of  the  oral  testi- 
mony. Burke  said  that  he  "kept  them  (the  petitioners ;  i.  e.,  Strouse) 
informed  of  the  transactions  as  they  came  up."  Asked  at  what  price 
he  had  bought  cotton-seed  cake  between  the  1st  and  9th  of  September 
for  November  and  December  delivery,  he  said  he  did  not  buy  any  for 
November  and  December  delivery.  Asked  were  there  not  any  pub- 
lished quotations  at  that  time,  he  said :  "I  do  not  think  there  were  any 
published  quotations,  excepting  quotations  for  current  periods." 
Strouse  testified: 

"In  the  latter  part  of  August  some  time,  one  evening  after  dinner,  Mr. 
Burke  rung  me  up  and  asked  me  if  I  was  in  the  market  for  some  cotton-seed 
cake,  and  I  told  him  I  was,  and  gave  him  the  prices  that  I  was  willing  to  pay, 
and  he  then  told  me  he  had  a  telegram  from  the  New  Roads  Oil  Mill  Ck)mpany, 
and  gave  me  the  prices,  which  were  five  hundred  tons  last  half  November  ship- 
ment, $24.75 ;  five  hundred  tons  first  half  December  shipment  at  $24.25 ;  and 
five  hundred  tons  last  half  December  shipment  at  $24 ;  and  I  told  him  that  I 
could  not  very  well  pay  those  prices;  that  I  could  pay  $24.50  for  last  half 
November  shipment,  and  $24.25  and  $24  for  first  half  December  and  last  half 
December  shipment ;  and  after  talking  over  the  matter  for  a  while  I  decided 
to  buy  the  cake,  and  gave  him  the  offer  at  $24.75,  $24.25  and  $24,  for  the  three 
shipments  named,  respectively,  and  he  made  out  the  telegram  and  read  it  to 
me  through  the  phone  that  he  was  offering  the  New  Roads  Ck)mpany,  and  they 
were  named  in  the  telegram." 

Strouse  identified  the  telegram  first  sent  by  Burke  (as  we  have  recit- 
ed it)  as  the  one  read  to  him  before  its  being  sent,  and  said  that  Burke 
also  showed  him  the  company's  telegram  dated  August  26th ;  that  he 
considered  the  trade  closed  the  moment  he  saw  that  telegram,  and 
entered  it  upon  his  books  accordingly,  and  "applied  it  against  his  sales 
on  the  other  side."     Being  called  by  the  defendant,  he  testified : 
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"I  did  not  make  any  sales  between  August  26th  and  September  Ist ;  none  at 
alL  We  sell  only  to  foreign  markets.  On  August  22d  we  sold  thirty-five  hun- 
dred tons  to  Barron  &  Bodenheimer,  to  be  shipped  from  New  Orleans  in  Octo- 
ber and  November ;  and  on  August  21st  sold  to  Otto  Monstrom  fifteen  hundred 
tons  for  December  shipment." 

Being  asked  how  many  purchases  of  cotton-seed  cake  he  made  be- 
tween August  26th  and  September  1st,  he  said,  "None  at  all." 

Touching  the  matter  of  damages,  in  order  to  show  the  prices  at 
which  cotton-seed  cake  could  have  been  bought  on  and  after  Sep- 
tember 1,  1902,  for  November  and  December  delivery,  the  defendant 
offered  tiie  testimony  of  witnesses  who  had  had  dealings  in  cotton- 
seed meal,  with  only  one  transaction  in  cotton-seed  cake  during  the 
period,  which  evidence  tended  to  show  that  there  was  generally  little 
or  no  diflFerence  between  the  value  in  the  market  of  cotton-seed  meal 
and  cotton-seed  cake;  that  cotton-seed  meal  was  produced  by  the 
mill  first  making  the  cake  and  then  crushing  the  cake ;  but  the  court, 
on  objection  by  petitioners'  counsel,  excluded  such  evidence  and  held 
that  only  evidence  of  the  price  of  cake  could  be  heard.  There  is  no 
evidence  to  show  that  any  of  the  parties  to  this  negotiation  were  mem- 
bers of  the  Interstate  Cottonseed  Crushers'  Association  at  that  time. 
It  is  shown  that  the  manager  of  the  company  was  not  a  member  and 
knew  nothing  of  the  rules  of  the  association.  No  effort  was  made  or 
evidence  offered  to  show  explicitly  what  were  the  rules  of  that  as- 
sociation. 

The  proof  shows  that  the  freight  rates  from  New  Roads  to  West- 
wego  were  about  $1.90  per  ton.  The  manager  of  the  company  tes- 
tified: 

**We  sack  very  little  cake.  It  Is  generally  estimated  that  there  is  a  differ- 
ence of  $1.25  to  $1.50  per  ton  between  the  price  of  loose  cake  and  cake  In 
sacks.'* 

Some  customs  are  so  well  established  and  so  universally  recognized 
as  to  have  become  a  part  of  the  law  of  the  land,  and  a  party  will  not 
be  heard  to  allege  his  ignorance  of  them.  Others,  however,  are  so 
restricted  as  to  locality  or  trade  or  business  that  ignorance  of  them 
is  a  valid  reason  why  a  party  will  not  be  held  to  have  contracted  in 
reference  to  them.  Not  only  the  existence  of  such  a  custom,  but 
whether  the  knowledge  of  it  exists  in  any  particular  case,  are  ques- 
tions of  fact  for  the  jury.  It  is  for  them  to  determine,  under  proper 
instructions  from  the  court,  whether  the  evidence  as  to  the  ex- 
istence, duration,  and  other  characteristics  of  the  custom,  and  as  to 
knowledge  thereof  by  the  party  therein,  shows  a  custom  of  such  age 
and  character  that  the  law  will  presume  that  the  parties  knew  of  and 
contracted  in  reference  to  it,  or  whether  the  custom  is  so  local  and 
particular  that  knowledge  in  the  party  to  be  charged  must  be  affirma- 
tively shown  and  may  be  negatived.     Mechem  on  Agency,  §  486. 

A  broker  is  one  whose  occupation  it  is  to  bring  parties  together  to 
bargain,  or  to  bargain  for  them  in  matters  of  trade,  commerce,  or 
navigation.  He  is  essentially  a  middleman  or  go-between.  Brokers 
are  of  many  kinds,  according  to  the  particular  class  of  transactions 
in  which  they  engage.    Id.  §  13. 
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Evidence  to  show  that  there  is  not  an  agreement  at  all  is  admissible 
in  cases  where  explanation  of  the  terms  of  the  contract  is  required, 
and  in  the  introduction  of  usages  into  the  contract.  The  usage  must 
be  consistent  with  the  terms  of  the  contract,  for  it  is  optional  with  the 
parties  to  exclude  the  usage  if  they  think  fit,  and  to  frame  their  con- 
tract so  as  to  be  repugnant  to  its  operation.  A  party  will  not  be  bound 
by  a  custom  of  the  market  of  which  he  was  not  aware,  and  which  al- 
tered the  intrinsic  character  of  the  contract.  Where  the  other  party 
to  the  contract  looks  through  the  agent  to  the  principal,  whose  name 
is  disclosed  (in  the  manner  and  to  3ie  extent  shown  in  this  case),  the 
agent  practically  drops  out  of  the  transaction.  Anson  on  Contracts, 
pp.  342-345. 

Where  a  statement  is  made  in  the  course  of  a  correspondence,  the 
rest  of  the  correspondence  must  be  admitted  so  far  as  it  is  connected 
with,  or  necessary  to,  a  full  understanding  of  what  follows.  This 
principle  applies  to  admit  a  prior  writing  referred  to,  and  the  reference 
may  be  implied  only.     3  Wigmore,  §  2120. 

The  ordinary  standard  or  "plain  meaning"  of  language  used  in  cor- 
respondence or  other  contract  writing  is  simply  the  meaning  of  the 
people  who  did  not  write  the  document,  and  to  insist  that  the  language 
used  in  the  writing  must  be  given  this  "plain  meaning"  involves  the 
fallacy  of  assuming  that  there  is,  or  ever  can  be,  some  one,  real,  or 
absolute  meaning.  In  truth,  there  can  only  be  some  person's  mean- 
ing, and  that  person's  meaning  the  law  is  seeking  is  the  writer  of  the 
document.    4  Wigmore,  §  2462. 

The  usage  of  a  trade,  or  locality,  or  sect,  or  dialect,  being  always 
eligible  to  supersede  the  ordinary  or  public  sense  of  words,  it  remains 
merely  a  question  for  the  particular  case  whether  the  parties  have, 
in  fact,  spoken  according  to  that  standard.  Where  all  the  parties  are 
members  of  the  same  trade  or  other  circle  of  persons,  little  difficulty 
can  arise.  The  only  requirement  is  that  the  special  sense  alleged 
should  be,  in  fact,  a  usage  or  settled  habit  of  expression,  and  not 
merely  the  expression  of  a  few  persons  or  of  casual  occasions.  And, 
when  one  of  the  parties  is  not  a  member  of  a  trade  or  other  circle,  his 
acceptance  of  the  standard  must  be  made  to  appear.  For  this  pur- 
pose his  actual  knowledge  of  the  particular  sense  as  applicable  to  the 
transaction  would  suffice;  otherwise  it  must  appear  to  be  so  generally 
known  in  the  community  that  his  actual,  individual  knowledge  of  it 
may  be  inferred.  The  application  of  the  general  principle  would  then 
be  simply  a  question  of  the  probabilities  of  the  meaning  for  each  case. 
4  Wigmore,  §  2464. 

We  refrain  from  discussing  questions  which  arose  on  the  trial  touch- 
ing the  matter  of  damages,  as  they  may  not  arise  hereafter,  or  at  least 
present  the  same  features. 

We  must  strive  to  clear  our  minds  of  the  confusion  of  thought  that 
leads  to  the  misuse  of  catch  words  and  phrases  and  to  the  misapplica- 
tion of  familiar  rules  of  evidence  and  settled  principles  of  law.  The 
writing  in  this  case  is  not  of  that  solemn  character  which  in  itself  con- 
stitutes a  contract  between  parties.  At  most,  these  telegrams  and  let- 
ters are  only  evidence  tending  to  prove  an  agreement.  The  crucial 
question  they  present  is.  Did  the  parties  reach  an  agreement?    Other 
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questions  may  follow.  We  are  constrained  to  conclude  that  under  the 
common-law  system  of  jurisprudence  the  trial  court  could  not,  on  the 
evidence  admitted,  rightly  solve  these  questions  without  the  aid  of  the 
jury. 

It  is  our  opinion  that  the  fourth  and  sixth  errors  assigned  are  well 
taken,  and  that  the  judgment  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial.    And  it  is  so  ordered. 

NOTE. 
Eidstenee  of  Oiuitoiii  or  Usase  as  Question  for  Jury* 

I.  In  General. 

[a]  The  existence  of  a  custom  is  a  question  of  fact  for  the  Jury. 

— (U.  S.  1828)  McLanaham  v.  Universal  Ins.  Ck).,  26  U.  S.  (1  Pet)  170,  7  L. 
Ed.  98; 
(Fla.  1885)  Snlllvan  y.  Jemigan,  21  Fla.  264; 
(6a.  1880)  Branch  y.  Palmer,  65  Ga.  210; 

ail.  1877)  Chicago  Patking  &  Provision  Co.  y.  Tilton,  87  111.  547; 
Ond.  1874)  Hitesman  v.  State,  48  Ind.  473; 

(Me.  1843)  Bodflsh  y.  Fox,  23  Me.  (10  Shep.)  90,  39  Am.  Dec.  611; 
(Mass.  1831)  Paddo<*  y.  Franklin  Ins.  0>.,  28  Mass.  (11  Pick.)  227; 
(Mich.  1856)  Bourke  y.  James,  4  Mich.  836; 

(S.  C.  1879)  Carolina  Bank  v.  Wallace,  13  S.  C.  347,  86  Am.  Rep.  694 ; 
(Wis.  1856)  The  Sultana  v.  Chapman,  5  Wis.  454. 

[b]  (111.  1883)  A.  sued  B.  for  so  ditching  his  land  as  to  cast  the  water  back 
on  A.'s  land.  Held,  that  ordinarily,  in  such  cases,  it  was  a  question  of  fact 
for  a  Jury  to  say  what  might  properly  be  done  in  accordance  with  good  agri- 
cultural usage.— Knoll  y.  Mayer,  13  111.  App.  (13  Bradw.)  203. 

[c]  (111.  1902)  What  is  sufficient  usage  to  bind  the  parties  is  a  question  of 
law  for  the  court;  whether  the  faqts  claimed  to  constitute  usage  have  been 
proved  is  a  question  of  fact  for  the  Jury. — Currie  v.  Syndicate  Des  Cultivat- 
ors Des  Oignons  a'Fleur,  104  111.  App.  165. 

[d]  (Iowa,  1874)  Where  a  carrier  had  uniformly  accepted  baggage  deposit- 
ed at  a  station  without  notice,  whether  a  custom  had  been  established  ren- 
dering it  liable  for  the  loss  of  baggage  so  deposited  was  for  the  Jury.^^reen 
V.  MUwaukee  &  St.  P.  Ry.  Co.,  38  Iowa,  100,  reaffirmed  in  (1875)  41  Iowa,  410. 

[e]  (Iowa,  1896)  The  mere  fact  of  a  conflict  in  the  testimony  as  to  the 
existence  of  a  usage  or  custom  pleaded  does  not,  as  a  matter  of  law,  negative 
BQch  custom ;  and  if  plaintiff  has  produced  evidence  which,  when  fairly  and 
reasonably  considered,  would  prove  the  alleged  custom,  the  question  is  for  the 
Jury,  under  proper  instructions. — ^Milroy  y.  Chicago,  M.  &  St  P.  Ry.  Ck).,  98 
Iowa,  188,  67  N.  W.  276. 

[f]  (Iowa,  1902)  It  is  not  necessary,  in  order  to  prove  a  custom  or  usage, 
that  the  evidence  should  be  "clear,  uncontradictory,  and  distinct";  but  if 
there  Is  evidence  of  the  existence  of  the  usage,  though  conflicting,  the  ques- 
tion of  its  existence  is  for  the  jury. — Hichhorn  v.  Bradley,  117  Iowa,  130,  90 
N.  W.  592. 

[g]  (Ky.  1859)  Where  there  is  evidence  to  show  a  custom  controlling  the 
general  rule  as  to  delivery  by  a  steamboat  common  carrier,  its  existence 
must  be  left  to  the  Jury,  with  instructions  as  to  the  requisites  of  such  a  cus- 
tom.—Huston  y.  Peters,  58  Ky.  (1  Mete.)  558. 

[h]  (Mass.  1851)  The  question  whether  a  guest  at  an  inn  is  aware  of  a 
custom  requiring  guests  to  leave  their  money  or  valuables  at  the  bar  or  with 
the  keeper  or  his  clerk  is  one  of  fact  for  the  Jury. — Berkshire  Woollen  CJo.  v. 
Proctor,  61  Mass.  (7  Cush.)  417. 

[i]  (N.  J.  1899)  When  the  facts  and  circumstances  are  undisputed  by  which 
a  custom  or  usage  is  sought  to  be  established,  it  becomes  a  question  of  law, 
for  the  court  to  determine,  whether  such  usage  has  been  proven  or  not. — 
Ronyan  y.  Central  R.  Co.,  64  N.  J.  Law  (35  Yroom)  67,  44  Atl.  985,  48  L.  R. 
A.  744. 
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U]  (N.  T.  1899)  Not  only  the  existence  of  a  usage  or  custom,  but  whether 
a  knowledge  of  it  exists  in  any  particular  case,  is  a  question  of  fact  for  the 
jury.—Scott  v.  Brown,  29  Misc.  Rep.  320,  60  N.  Y.  Supp.  511. 

[Ic]  (Ohio,  1845)  Until  a  custom  is  settled  by  adjudication  or  so  established 
AS  to  become  a  part  of  the  law  without  proof,  its  existence  is  a  question  of 
fact  for  the  Jury. — Boyce  v.  The  Empress,  1  Ohio  Dec.  173,  3  West  Law  J. 
174. 

II.  Usages  in  Tbade  ob  AFrEcnNO  Gontbacts. 

[a]  (U.  S.  1889)  In  weighing  the  testimony  of  witnesses  as  to  trade  usage, 
the  Jury  should  consider  the  extent  to  which  any  of  the  witnesses  may  have 
an  interest  in  the  result  of  the  litigation  which  might  color  their  evidence. — 
Dodge  V.  Hedden  (C.  C.)  42  Fed.  446. 

[b]  (U.  S.  1843)  A  master  and  his  vessel  were  employed  near  Canton,  in 
China,  in  a  service  not  strictly  within  their  ordinary  offices,  and  not,  origi- 
nally, in  any  way  contemplated,  the  ship  being  used,  by  an  arrangement  with 
the  agent  of  the-  owner  at  Canton,  for  22  months,  as  an  opium  store  ship,  and. 
according  to  usage,  a  sum  of  $5  on  each  box  was  paid  on  the  delivery  of  the 
opium,  which  was  called  a  "kumshaw,"  and  which  was  exclusive  of  the  price 
paid  for  storage,  and  the  "kumshaws"  were  paid  to  the  master,  with  the  ac- 
quiescence of  the  agent,  there  having  been  no  express  agreement  made  with 
respect  to  the  same.  Held,  in  a  suit  by  the  owner  of  the  vessel  against  the 
master  to  recover  the  "kumshaws"  as  a  part  of  the  earnings  of  the  vessel, 
that  it  should  be  left  to  the  Jury  to  say  whether,  by  the  usage  of  the  trade, 
the  "kumshaws"  belonged  to  the  master. — Wilcocks  v.  Phillips,  Fed.  Cas.  No. 
17,639  [1  Wall.  Jr.  47]. 

[c]  (Ala.  1887)  Defendants  contracted  orally  to  deliver  certain  bacon  to 
plaintiffs.  On  arrival,  a  portion  was  spoiled.  On  suit  for  breach  of  contract, 
they  pleaded  that  they  had  offered  to  take  bade  the  spoiled  bacon,  and  pay 
defendants  its  invoice  value  at  the  place  of  shipment;  that,  under  the  custom 
of  the  trade,  the  market  value  at  the  place  of  shipment,  and  not  at  that  of 
receipt,  was  the  measure  of  damages.  Held,  that  the  question  whether  there 
was  such  a  custom  should  be  left  to  the  Jury,  under  proper  instructions. — 
Haas  V.  Hudmon,  83  Ala.  174,  3  South.  302. 

[d]  (Ala.  1906)  A  railroad  contractor,  who  had  contracted  to  do  certain 
work,  sought  to  recover  for  extra  items  of  work  he  had  done,  and  testified 
that  all  the  extra  items  were  necessary,  and  that  with  items  of  this  kind 
it  is  the  custom  of  railroad  contractors  to  charge  on  tlie  force  account,  which 
is  actual  cost,  plus  10  per  cent.  Held,  that  the  evidence  was  at  least  some 
proof  conducing  to  show  the  custom,  and  that  whether  it  was  sufficient  or  not 
was  a  question  for  the  Jury,  under  proper  instructions. — ^Headerson-Boyd 
Liunber  Co.  v.  Cook,  42  South.  838. 

[e]  (Ind.  1861)  The  construction  of  a  contract  with  reference  to  the  in- 
tention of  the  parties,  as  derived  from  a  usage  or  custom  with  reference  to 
the  meaning  of  particular  words  used  therein,  is  for  the  Jury. — Prather  v. 
Ross,  17  Ind.  495. 

[f  J  (Iowa,  1859)  Where  a  merchant  proved  that  it  was  his  custom  to  con- 
sider all  accounts  due  at  the  end  of  the  year  and  to  charge  interest  thereon 
from  that  time,  and  that  such  custom  was  known  to  defendant,  whether  such 
facts  amount  to  an  implied  contract  between  the  parties  to  pay  interest  was 
a  question  for  the  Jury. — Veiths  v.  Hagge,  8  Iowa  (8  Clarke)  163. 

[g]  (Me.  1843)  Where  a  usage,  regulating  the  compensation  for  a  particular 
description  of  personal  services,  has  been  proved,  the  true  question  for  the 
consideration  of  the  Jury  is  whether  the  usage  was  so  generally  known  and 
acted  on  that  the  parties,  from  that  and  the  other  facts  and  circumstances 
proved,  must  be  presumed  to  have  had  reference  to  it  for  the  compensation 
to  be  paid ;  as,  in  such  case,  it  would  become,  as  it  were,  a  part  of  their  agree- 
ment, and  binding  upon  them. — Bodfish  v.  Fox,  23  Me.  (10  Shep.)  00,  39  Am. 
Dec.  611. 

[h]  (Md.  1856)  Whether  a  usage  or  custom  exists,  and  whether  the  parties 
contracted  with  reference  to  it,  is  a  question  for  the  Jury,  notwithstanding  the 
fact  that  all  the  evidence  as  to  the  prevalence  of  the  custom  was  introduced 
on  one  side. — Burroughs  r.  Langley,  10  Md.  248. 
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[i]  (Md.  1860)  Where  evidence  of  usage  and  practice  in  a  trade  is  admissible 
to  explain  an  ambiguity  patent  on  the  face  of  the  Instrument,  or  shown  by 
reference  to  extraneous  circumstances,  this  evidence  is  for  the  jury  under  in- 
structions from  the  court  upon  a  case  hypothetically  stated. — Williams  v. 
Woods,  16  Aid.  220. 

[J]  (Mass.  1853)  In  answer  to  an  inquiry,  in  an  application  for  insurance 
on  a  factory,  as  to  whether  there  were  casks  in  each  loft  const-intly  supplied 
with  water,  It  was  stated  that  there  were  in  each  room  casks  kept  full  con- 
stantly. Eeldf  that  the  question  whether  the  word  **room,'*  as  used  among 
manufacturers,  comprehended  the  entire  loft  or  story  appropriated  to  a 
particular  department,  though  it  might  be  divided  by  partitions,  is  one  for 
the  jury. — Daniels  v.  Hudson  River  Fire  Ins.  Co.,  66  Miss.  (12  Cush.)  410, 
59  Am.  Dec.  192. 

[k]  (Mass.  1872)  Where  a  broker  shipped  his  principaFs  merchandise  to 
his  correspondent  In  a  foreign  country,  and  drew  drafts  on  them  therefor, 
payable  60  days  after  acceptance,  which  drafts  were  discounted  by  the  broker 
after  acceptance,  and  were  by  him,  on  default  of  the  drawee,  paid  and  taken 
up,  the  question  of  whether  or  not  such  proceeding  was  a  loan  of  the  prin- 
oipars  money  by  the  broker  making  him  responsible  for  the  value  of  the  mer- 
chandise, or  whether  it  was  in  accordance  with  the  customs  and  usages  of 
the  broker's  business,  was  for  the  jury.— Goldsmith  v.  Manheim,  109  Mass. 
187. 

[1]  (Minn.  1901)  Testimony  of  the  existence  of  a  certain  general  and  uni- 
form usage  and  custom  in  the  community  in  which  the  parties  lived  and  made 
their  contract  held  sufficient  to  make  a  case  for  the  jury  on  the  issue  as  to 
whether  such  a  usage  and  custom  then  and  there  existed. — Powell  v.  Luders, 
Si  Minn.  372,  87  N.  W.  940. 

[m]  (Mo.  1886)  Where  there  was  evidence  of  a  general  and  uniform  cus- 
tom among  brokers  to  collect  for  margins  on  their  customers'  contracts  in 
futures,  the  existence  of  such  custom  was  a  question  for  the  jury,  though 
there  was  some  difference  among  the  witnesses  as  to  its  extent — ^Hill  v.  Mor- 
ris, 21  Mo.  App.  256. 

[n]  (N.  H.  1906)  It  cannot  be  held,  as  a  matter  of  law,  that  the  evidence  of 
retail  fur  dealers  that  a  usage  exists  in  the  fur  trade  to  make  conditional 
iiales  to  retailers  is  not  sufficient  to  authorize  a  finding  that  such  a  usage 
exists. — Hess,  Bases  &  Co.  v.  Shurtleft,  65  Atl.  377. 

fo]  (N.  Y.  1862)  A.  agreed  to  sell  and  deliver  to  B.  a  quantity  of  soft  Eng- 
lish lead,  to  arrive  by  a  specified  vessel,  designating  the  lead  as  "W.,  P.  &  W. 
Brand,"  and  no  lead  so  marked  was  known  in  the  market  as  an  article  of 
commerce;  but  the  lead  on  the  vessel  was  manufactured  by  a  firm,  two  of 
whose  members  were  named  W.  and  one  P.,  known  as  W.,  P.,  W.  &  Co.,  and 
had  been  branded  by  them  **W.,  P.  &  Co.'*  Heldy  it  was  the  province  of  the 
Jury  to  determine,  upon  evidence  as  to  the  usage  of  trade,  what  was  the  in- 
tention of  the  parties. — Pollen  v.  LeRoy,  23  N.  Y.  Super.  C?t.  (10  Bosw.)  38. 

[p]  (N.  Y.  1898)  When  both  parties  to  an  action  have  given  evidence  upon 
the  trial,  without  objection,  regarding  the  existence  of  a  custom  as  to  the 
meaning  of  the  words  "traveling  salesman"  in  the  written  contract  out  of 
-which  the  action  arose,  and  also  regarding  conversations  leading  up  to  such 
<x>ntract,  the  questions  of  the  existence  of  the  custom  and  the  meaning  of  the 
parties  are  properly  submitted  to  the  jury.  Judgment  (1894)  83  Hun,  611,  31 
N.  Y.  Supp.  517,  affirmed.— Bloom  v.  P.  Cox  Shoe  Mfg.  Co.,  154  N.  Y.  711,  49 
N.  E.  56. 

[ql  (N.  C.  1878)  What  is  the  established  commercial  usage  in  respect  to  a 
certain  course  of  dealing  among  merchants  in  a  particular  business  is  a  ques- 
tion for  the  jury. — Bank  of  New  Hanover  v.  Williams,  79  N.  C.  129. 

[r]  (N.  C.  1898)  A  contract  with  plaintiff  mining  company  provided  that  de- 
fendant was  to  smelt  the  ore  furnished,  at  $10  per  ton,  and  to  pay  to  plaintiff 
95  per  cent  of  the  silver  produced.  By  another  clause  it  was  agreed  that 
defendant  should  not  be  called  on  to  pay  plaintiff  the  95  per  cent,  of  silver 
"produced  from  the  ore  as  aforesaid"  until  a  certain  time.  It  was  contended 
by  plaintiff  that  the  ores  were  to  be  paid  for  at  assay  value,  according  to  a 
custom  among  smelters,  and  not  on  the  basis  of  the  silver  actually  produced 
by  the  smelting  process.    Held,  that  the  contract  was  not  ambiguous,  and 
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h^ice  should  be  construed  by  the  court,  and  it  was  error  to  submit  to  the 
jury  the  questlcm  of  the  existence  of  such  a  custom  among  smelters. — Silver 
Val.  MIn.  Co.  v.  North  Carolina  Smelting  Co.,  122  N.  C.  542,  29  S.  E.  940. 

[s]  (Ohio,  1877)  It  is  for  the  Jury  to  decide  as  to  what  may  be  the  usage 
or  manner  of  dealing  among  men  in  cases  like  the  one  at  bar;  but  whether 
such  usage  has  the  force  of  custom  as  governing  the  rights  of  the  parties  is 
for  the  court. — Nolte  v.  Hill,  2  Wkly.  Law  Bui.  86. 

[t]  (S.  C.  1851)  A.  advanced  to  B.  a  certain  sum  on  cotton  shipped  to  Bre- 
men, and  brought  this  action  to  recover  the  amount  in  which  the  net  proceeds 
fell  short  of  the  sum  advanced.  In  the  account  rendered  by  A.  against  B. 
were  a  multitude  of  small  charges  besides  commissions,  such  as  bill  brokerage 
and  interest  thereon,  for  mending,  handling,  delivering,  etc.  A  verdict  was 
rendered  for  the  whole  amount.  Held,  that  the  right  to  make  such  charges 
depended  so  much  on  commercial  usage  that  the  question  was  properly  sub* 
mitted  to  the  Jury. — ^Kuhtman  v.  Brown,  4  Rich.  Law,  479. 


a58  Fed.  970.) 

THE  W.  N.  BAVIER. 

THE  H.  M.  WHITNEY. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  13,  1907). 

No.  157. 

Collision— Tow  and  Meeting  Steamer— Impbopeb  Navigation  by  Tug. 

A  collision  in  East  river  between  a  canal  boat,  which  was  one  of  four 
in  tow  of  a  tug  passing  down  on  an  ebb  tide,  and  a  steamer  passing  up 
on  the  Brooklyn  side  of  the  center  of  the  channel,  held  due  to  the  fault 
of  the  tug.  which,  after  exchanging  the  proper  passing  signal  of  one 
whistle  with  the  steamer  and  properly  porting  her  helm  for  a  time,  star- 
boarded it  again  when  about  the  center  of  the  channel,  allowing  her 
tow  to  sag  to  port  with  the  tide  and  against  the  steamer.  The  steamer 
held  not  in  fault  because  of  her  violation  of  the  East  river  statute,  which 
required  her  to  keep  in  the  middle  of  the  channel,  since  it  in  no  way 
contributed  to  the  collision,  nor  because  she  did  not  go  still  further  to 
starboard  than  she  did;  her  change  of  course  being  sufficient  for  safe 
passage  if  the  tug  had  continued  to  co-operate,  as  she  had  the  right  to 
assume  would  be  done  after  the  exchange  of  signals. 

[Ed.  Note. — Signals  of  meeting  vessels,  see  note  to  The  New  York,  30 
O.  C.  A.  630.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeals  from  a  decree  of  the  District 
Court,  Southern  District  of  New  York,  which  held  both  vessels  in 
fault  for  a  collision  between  the  Whitney  and  libelant's  canal  boat 
Emergency,  in  tow  of  the  Bavier,  which  happened  in  the  East  river 
opposite  Wallabout  Bay,  and  to  the  south  of  Corlear's  Hook,  August 
16,  1904,  at  about  6  p.  m. 

Amos  Van  Etten,  for  the  Bavier. 

H.  Putnam  and  Wing,  Putnam  &  Burlingham,  for  the  Whitney. 

J.  K.  Symmers  and  Carpenter,  Park  &  Symmers,  for  appellee. 

Before  LACOMBE,  TOWNSEXD,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  Bavier  had  four  boats  in  tow, 
made  up  in  two  tiers  astern  on  a  hawser  of  about  100  feet ;  the  Emer- 
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gency  being  the  port  boat  on  the  second  tier.  The  entire  distance 
from  the  tug's  bow  to  the  last  boat  was  about  380  feet.  As  we  have 
already  held  in  The  A.  W.  Booth,  138  Fed.  303,  70  C.  C.  A.  593,  no 
fault  can  be  charged  against  the  Bavier  because  of  the  length  of  her 
tow ;  but  she  was  bound  to  navigate  with  a  degree  of  care  com- 
mensurate with  the  risk  thereby  incurred.  All  the  boats  in  the  tow 
were  light.  They  had  no  steering  apparatus  of  their  own,  but  were 
dependent  on  the  direction  of  the  hawser  for  their  steering.  The  tug 
left  Rivington  street,  bound  for  Fifty-First  street.  North  river,  with 
this  tow  heading  up  river,  and  roimded  to  until  she  headed  down 
river;  the  tide  being  ebb.  The  steamship  was  bound  up  the  river 
for  Boston;  The  collision  happened  to  the  eastward  of  midchannel 
— ^about  two-thirds  of  the  way  over  towards  Brooklyn,  the  district 
judge  finds,  and  the  clear  weight  of  evidence  supports  that  finding. 

Accordingly  to  the  story  of  the  master  of  the  Bavier,  he  was  a 
little  to  the  eastward  of  mid  river  when  he  saw  the  Whitney.  He 
had  brought  his  tug  nearly  into  position,  but  his  tow,  under  the  in- 
fluence of  the  ebb  tide,  which  has  a  set  towards  Brooklyn,  was  tail- 
ing over  more  to  the  eastward.  The  Bavier  was  under  a  port  helm. 
She  was  about  off  Jackson  street,  when  he  saw  the  Whitney  coming 
up  about  off  Gold  street,  and  nearer  to  the  Brooklyn  shore  than 
his  tug  was.  The  Whitney  blew  one  blast,  and  he  answered  it  with 
one.  The  navigation  thus  announced  by  both  boats  was  proper. 
They  were  meeting  in  the  first  position  (article  18,  rule  1  [U.  S. 
Comp.  St.  1901,  p.  2881]),  and  their  courses  were  not  on  the  star- 
board of  each  other.  It  was  their  duty  to  pass  port  to  port.  As 
soon  as  whistles  were  exchanged  the  master  of  the  Bavier  put  his 
wheel  harder  to  port,  in  order  to  pull  his  tow  over  out  of  the  way. 
The  distance  between  the  two  vessels  was  ample  when  whistles 
were  exchanged,  and,  had  he  kept  his  port  wheel,  the  Whitney  co- 
operating, there  was  no  reason  why  the  steamship  and  tow  should 
not  have  passed  each  other  with  a  reasonable  margin  of  safety.  The 
disaster  is  sufficiently  accounted  for  by  his  admission  that  after  he 
had  been  heading  well  over  to  the  New  York  shore,  until  "he  thought 
his  tow  would  go  clear,"  he  starboarded  and  headed  straight  down 
the  river,  although  he  admits  that  his  tow  was  "a  little  to  the  east- 
ward of  the  middle  of  the  river."  This  was  apparently  at  the  very 
place  where  the  course  of  the  river  changes  nearly  from  S.  W.  to 
W.  The  natural  result  was  that  the  tow,  relieved  of  pull  to  the  west- 
ward, swung  down  with  the  tide  upon  the  Whitney. 

The  master  of  the  Bavier  evidently  appreciated  that  his  change 
of  helm  brought  the  vessels  into  collision;  for  he  undertook  to  ex- 
plain it  by  the  presence  of  another  vessel,  which  he  alleges  interfered 
with  him.  This  was  a  New  York,  New  Haven  &  Hartford  car  float, 
which  was  coming  up  about  abreast  of  the  Whitney.  He  says  he 
pulled  under  the  port  wheel  as  near  the  float  as  he  could,  as  near  as 
he  thought  safe;  that  he  did  not  want  to  pull  across  the  float's  bow, 
and  therefore  starboarded.  A  majority  of  the  court  are  not  disposed 
to  credit  this  excuse.  He  admits  that  his  tow  was  to  the  Brooklyn 
side  of  mid  river,  and  the  most  he  claims  for  his  own  position  is 
mid  river.    We  are  of  the  opinion  that  he  had  not  reached  mid  river ; 
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but,  for  the  purpose  of  the  argument,  it  may  be  assumed  that  his 
statement  is  correct.  He  says  that,  when  he  first  saw  this  craft,  a 
tugboat  (the  Dunne)  was  coming  up  with  a  lumber  barge  on  each 
side  of  her,  about  75  to  100  feet  off  the  New  York  shore,  and  that 
the  car  float,  with  her  tug,  was  about  30  to  50  feet  outside  the  Dunne ; 
that  there  was  easily  1,000  feet  between  the  car  float  and  the  Whit- 
ney, and  that  the  car  float  and  tow  did  not  come  out  over  towards 
the  Whitney,  but  "kept  in  to  the  New  York  side,  where  they  belong- 
ed." If  he  himself  were  in  mid  river,  he  was  at  a  considerable  dis- 
tance from  the  car  float.  Moreover,  according  to  his  story,  he  kept 
on  a  considerable  time  heading  for  the  tug  and  car  float  in  full  sight 
of  them,  until  he  got  within  50  feet,  but  received  no  signal  from  them, 
and  blew  them  none.  Appreciating  the  weakness  of  this  excuse  he 
also  said  that  he  starboarded  in  order  to  slew  his  tow,  an  excuse 
quite  as  unsatisfactory.  We  are  of  the  opinion  that  he  was  in  fault 
for  not  continuing  under  his  port  wheel  until  he  had  brought  his, 
tow  to  mid  river. 

A  majority  of  the  court  are  also  of  the  opinion  that  the  Whitney 
was  not  in  fault.  She  was  coming  up  the  river  well  over  towards- 
the  Brooklyn  side,  presumably  on  account  of  the  ebb  tide.  But,  if 
she  were  in  fault  for  not  navigating  nearer  the  center  of  the  river, 
under  the  East  river  statute  (section  757,  c.  410,  p.  211,  of  the  New 
York  City  consolidation  act  of  1882),  such  fault  in  no  way  contributed 
to  the  accident.  The  boats  met  in  the  first  position,  end  on,  or  near- 
ly so,  and  not  on  each  other's  starboard  bow,  and  exchanged  signals, 
when  at  a  sufficient  distance  to  insure  passing  in  safety,  if  both  navi- 
gated in  conformity  thereto.  As  we  have  seen,  the  Bavier  did  not  so 
navigate.  After  porting,  she  starboarded,  and  thus  let  her  tow  sag 
down,  where  it  would  not  have  been  had  she  continued  under  a  port 
wheel.  The  Whitney  ported,  and  (except  just  before  collision,  when 
she  starboarded  to  regain  control  lost  by  backing)  kept  changing  her 
course  to  starboard.  It  is  probably  true  that  she  might  have  gone 
still  further  to  starboard  without  running  into  the  Navy  Yard  piers, 
and  might  have  passed  to  the  eastward  of  the  tow,  even  if  the  Bavier 
had  not  ported  at  all.  But  the  vessels  had  exchanged  signals,  which 
indicated  that  the  Bavier  would  haul  to  starboard,  and  the  latter 
was  seen  to  be  hauling  over  towards  New  York.  The  master  of  the 
Whitney  was  entitled  to  suppose  that  she  would  continue  to  navi- 
gate accordingly,  and,  having  himself  ported  sufficiently  to  make 
reasonably  safe  clearance,  should  not  be  held  in  fault  because  the 
other  vessel,  without  giving  any  warning,  suddenly  ceased  to  co- 
operate. Vessels  navigating  according  to  the  rules  may  fairly  sup- 
pose that  other  vessels  they  meet  will  so  navigate,  unless  something 
occurs  (such  as  a  failure  to  answer  a  signal  received,  or  a  failure  to 
conform  to  a  signal  blown)  to  indicate  that  the  contrary  may  be  an- 
ticipated.   Kennedy  v.  The  Sarmatian  (C.  C.)  2  Fed.  911. 

The  decree  of  the  District  Court  is  reversed,  with  costs  of  this  ap- 
peal to  the  Whitney  against  the  Bavier,  and  cause  remanded,  with  in- 
structions to  decree  in  favor  of  libelant  against  the  Bavier  for  dam- 
ages, interest,  and  costs. 
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(153  Fed.  833.) 

THE  GEORG  DUMOIS. 

THE  CLARA  B.  BERGEN. 

(CSrcnlt  Court  of  Appeals,  Fourth  Circuit    May  7,  1907.) 

No.  679. 

1.  Collision— CoNTBiBunNG  Faults— Absence  of  Lookout. 

The  absence  of  a  lookout  on  a  vessel,  although  a  fault,  is  immaterial  in 
fixing  liability  for  a  collision,  where  it  clearly  was  not  a  contributory  cause 
because  the  other  vessel  was  seen  in  ample  time,  so  that  with  proper  nav- 
igation on  the  part  of  both  vessels  the  collision  would  not  have  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  $  148.] 
Z  Same— Steam  and  Sahjng  Vessel— Change  of  Coubbe  by  Sailing  Vessel. 

Where  a  sailing  vessel  by  her  unnecessary  deviation  from  her  course 
renders  a  collision  with  a  steamer  unavoidable,  the  steamer  cannot  be 
charged  with  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  10,  Collision,  |  51.] 

a  Same. 

A  collision  at  sea  in  the  night  between  a  schooner  and  a  meeting  steamer 
held  due  solely  to  the  fault  of  the  schooner  in  changing  her  course  after 
the  vessels  had  seen  each  other,  and  the  steamer  had  so  changed  her 
course  that  there  was  no  danger  of  collision  if  the  schooner  held  her  course. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig.  vol.  10,  Collision,  |  51.] 

Cross-Appeals  from  the  District  Court  of  the  United  States  for  the 
District  of  Maryland. 

Randolph  Barton,  proctor  for  the  Georg  Dumois. 

Robert  H.  Smith  (Harrington  Putnam,  on  brief),  for  the  Clara 
E.  Bergen. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BRAW- 
LEY,  District  Judge. 

GOFF,  Circuit  Judge.  The  three-masted  schooner  Clara  E.  Ber- 
gen,  from  Staten  Island,  bound  for  Charleston,  S.  C,  145  feet  long 
with  33  feet  beam,  carrying  103  tons  of  nitrate  of  soda,  when  approach- 
ing Hatteras,  soon  after  1  o'clock  a.  m.  of  the  night  of  June  24,  1905, 
was  in  collision  with  the  steamer  Georg  Dumois,  180  feet  long  by 
28  feet  beam,  with  a  cargo  of  fruit  from  Banes,  Cuba,  bound  for  the 
port  of  Baltimore.  The  weather  had  been  thick  and  misty,  when 
shortly  before  the  collision  the  sky  became  overcast,  and  rain  began 
falling.  The  fixed  lights  of  Diamond  Shoal  Lightship  first  distinctly 
visible  became  obscured,  but  the  flash  lights  were  reflected  from  the 
sky.  After  the  rain  came  a  squall  from  the  westward.  Because 
of  the  storm  the  schooner's  light  sails  were  taken  in.  There  is  some 
dispute  as  to  the  locality  of  the  collision;  the  schooner's  testimony 
placing  it  to  the  southwestward  after  she  had  passed  the  lightship, 
while  the  steamer  insists  it  was  to  the  northward  after  she  had  passed 
the  lightship.  The  schooner  coming  down  the  coast  sailing  on  the 
starboard  tack  was  making  about  seven  knots  an  hour.  The  speed 
of  the  steamer  was  between  ten  and  eleven  knots  an  hour,  and  at  the 
time  of  the  collision  she  had  no  lookout  forward;    her  mate  and 


Digitized  by  VjOOQ IC 


16  83  C.  C.  A.  RBPOBTS. 

wheelsman  being  on  her  bridge,  which  was  about  64  feet  abaft  her 
stem.  The  schooner,  struck  on  her  starboard  side,  was  abandoned; 
the  vessel  and  her  cargo  becoming  a  total  loss.  The  libel  of  the 
schooner,  filed  June  30,  1906,  included  the  loss  of  her  cargo,  while 
the  cross-libel,  fil^d  February  9,  1906,  was  for  damages  to  the  steamer. 
The  causes  were  consolidated,  the  testimony  being  by  deposition, 
except  that  the  captain  of  the  schooner  was  examined  in  open  court. 
The  decree  below  adjudged  both  vessels  at  fault,  and  directed  that 
the  damages  should  be  divided.    Cross-appeals  were  sued  out 

The  testimony  for  the  schooner  shows  that  about  a  quarter  after  1 
o'clock  a.  m.  her  lookout  reported  a  steamer  on  the  starboard  bow, 
and  that  the  captain  and  mate  duly  observed  it.  The  lookout  states 
that  the  steamer  was  about  three-quarters  of  a  mile  from  the  schooner 
when  the  steamer's  masthead  light  was  first  observed;  that  after  re- 
porting it  he  went  over  on  the  port  side,  and,  seeing  nothing  there 
returned  to  the  starboard,  when  he  saw  the  light  closer  to  the  schoon- 
er and  in  the  same  direction;  that  the  light  was  so  far  ahead  he  did 
not  then  think  there  would  be  a  collision.  The  mate  of  the  schooner 
heard  the  report  of  the  lookout,  and  thought  the  steamer  was  from 
600  to  700  feet  distant  when  her  mast  light  was  first  noticed.  He 
notified  the  captain  that  the  steamer  was  right  off  the  weather  bow  of 
the  schooner.  The  captain  of  the  schooner  heard  the  reports  of  the 
lookout  and  the  mate,  answering,  "I  see  her."  He  recognized  it  as  a 
steamer's  light;  says  he  did  not  see  the  steamer  until  she  was  two 
lengths  away,  but  saw  the  mast  light  when  she  was  farther  distant. 
He  differs  with  his  lookout  as  to  the  distance  the  vessels  were  from 
each  other  when  the  mast  light  of  the  steamer  was  first  reported  to 
him. 

The  testimony  offered  by  the  steamer  is  to  the  effect  that  at  1 :15 
a.  m.,  when  she  was  under  full  steam,  the  schooner  was  seen  on  the 
starboard  side  of  the  Georg  Dumois,  showing  the  red  light,  and  dis- 
tant "something  around  two  miles,  perhaps  closer."  The  captain  and 
the  mate  of  the  steamer  observed  the  schooner  about  the  same  time. 
The  wheel  of  the  steamer  was  ordered  to  port  by  the  captain,  the 
effect  being  that  the  steamer  swung  to  the  eastward,  bringing  her  red 
light  to  the  red  light  of  the  schooner  and  placing  the  two  vessels  on 
parallel  lines ;  that  soon  after  the  helm  of  the  steamer  had  been  ported 
the  schooner  changed  her  course,  thereby  presenting  her  green  light 
to  the  steamer;  that  then  the  steamer's  wheel  was  put  hard  aport, 
and  one  whistle  blown,  the  schooner  still  showing  her  green  light,  the 
captain  of  the  steamer  rang  the  engine  full  speed  astern,  and  between 
15  and  20  seconds  afterward  the  collision  occurred.  At  the  time  of 
the  collision  the  schooner  was  sailing  about  southeast. 

The  court  below  in  directing  the  decree  appealed  from  said : 

**There  are  two  decisive  facts  which  stand  out  very  strongly.  First.  That 
the  steamer,  when  she  started  to  avoid  the  schooner  by  porting  her  helm  when 
the  schooner's  red  light  was  observed  3^  points  on  the  steamer's  starboard 
bow,  either  did  not  put  her  helm  to  port  sufficiently,  or  that  she  did  not  b<^in 
to  port  at  sufficient  distance  off.  This  may  have  been,  as  seems  quite  probable 
from  the  testimony,  because  the  light  she  was  manoeuvring  to  avoid  was  not 
the  light  on  the  schooner,  but  on  some  vessel  more  distant  and  more  to  the 
westward,  and  this  may  have  resulted  from  having  no  special  lookout  on  the 
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steamer,  or  else  the  master  of  the  steamer,  not  having  carefully  watched  the 
schooner,  ran  too  close  to  the  schooner,  closer  than  was  Justified  by  good  sea- 
manship in  the  nighttime  and  with  every  opportunity  in  the  open  ocean  to  give 
her  plenty  of  room.  On  a  steamer  going  at  full  speed  in  a  place  where  ves- 
sels were  likely  to  be  met  on  a  dark  night  with  squalls  of  rain  obscuring  lights, 
the  absence  of  *a  lookout  properly  placed  and  charged  with  that  sole  duty,  is 
sufficient  to  require  th,e  court  to  resolve  doubtful  questions  of  fault  against 
the  steamer  in  a  case  where  the  absence  of  a  lookout  may  reasonably  have  con- 
tributed to  the  collision.  Second.  With  regard  to  the  schooner,  it  is  clear,  I 
think,  that  the  schooner  did  not  obey  the  rule  requiring  her  to  keep  her 
course.  The  schooner's  master  states  in  his  testimony  that,  when  he  made  out 
the  steamer  through  the  mist  and  rain,  she  was  very  close  to  the  schooner  and 
right  on  the  schooner's  starboard  bow,  and,  as  he  took  her  to  be  a  steamer 
whose  proper  course  would  probably  be  north,  he.  In  order  to  give  her  more 
room,  put  his  helm  to  starboard.  There  was  a  strong  breeze  from  the  north 
and  west,  and,  no  doubt,  the  schooner  went  off  rapidly  to  the  eastward,  so 
much  so,  it  would  appear,  that  at  the  time  of  the  collision  she  was  heading 
about  southeast.  This  counteracted  the  porting  of  the  steamer  and  a  collision 
became  inevitable.  It  is  quite  clear  to  my  mind  that  this  is  a  case  of  mutual 
fault  and  the  damages  should  be  divided." 

The  schooner  assigned  error  in  the  finding  that  she  was  guilty  of 
contributory  fault  in  putting  her  wheel  up  and  changing  her  course. 
The  steamer  assigned  it  as  error  that  she  was  adjudged  to  have  insuf- 
ficiently ported,  or  not  to  have  ported  at  the  proper  time,  and  that 
the  absence  of  a  lookout  might  have  caused  the  collision. 

The  absence  of  the  lookout  at  the  time  of  and  for  about  an  hour 
immediately  preceding  the  collision  is  admitted  by  the  steamer.  This 
admission  establishes  prima  facie  that  the  collision  was  the  fault  of 
the  steamer.  Does  the  testimony  show  that,  had  a  lookout  been  on 
duty  at  the  time,  that  the  collision  would  have  been  prevented?  If 
so,  the  steamer  was  at  fault;  if  not,  the  absence  of  the  lookout  was 
immaterial.  In  other  words,  it  is  well  understood  that  faults  which 
do  not  cause  a  collision,  or  that  have  not  borne  directly  upon  it,  are 
unimportant.  The  Pilot  Boy,  53  C.  C.  A.  329,  115  Fed.  873;  The 
Farragut,  10  Wall.  (U.  S.)  334,  19  L.  Ed.  946;  The  Annie  Lindsley, 
104  U.  S.  185,  26  L.  Ed.  716 ;  The  Blue  Jacket,  144  U.  S.,  371,  12 
Sup.  Ct.  711,  36  L.  Ed.  469. 

If  the  schooner  was  seen  at  a  distance  sufficiently  great  to  have 
enabled  the  steamer  to  pass  her  in  safety,  then  the  collision  must  have 
been  caused  by  some  fault  other  than  the  absence  of  a  lookout.  The 
captain  of  the  steamer  says  that  he  saw  the  light  of  the  schooner  at 
the  distance  of  "something  around  two  miles,  perhaps  closer,"  and 
that  he  then  ordered  the  wheel  to  port;  the  first  mate  of  the  steamer 
saw  the  lights  of  the  schooner  "about  a  couple  of  miles"  distant.  The 
man  at  the  wheel  saw  the  lights  of  the  schooner  *'about  20  minutes" 
before  the  collision.  One  of  the  crew  of  the  schooner  says  that  after 
the  light  of  the  steamer  was  reported  he  saw  it  for  about  12  minutes. 
The  lookout  on  the  schooner  says  that  he  saw  the  white  light  on  the 
steamer  "about  three  quarters  of  a  mile"  away.  The  captain  of  the 
schooner  testifies  diflferently  from  all  the  other  witnesses,  contradicts 
the  evidence  of  the  steamer,  and  differs  with  his  own  crew,  places 
the  distance  the  vessels  were  from  each  other  when  the  light  of  the 
steamer  was  first  seen  as  not  over  a  quarter  of  a  mile,  brings  them 
together  in  collision  starboard  side  to  starboard,  when  it  is  quite 
83  C.C.A.— 2 
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evident  that  they  came  together  the  port  bow  of  the  steamer  striking 
the  starboard  side  of  the  schooner.  If  the  evidence  of  the  schooner's 
captain  is  correct,  that  he  did  not  see  the  steamer's  light  until  it  was 
about  one  point  on  his  starboard  bow,  then  it  was  about  the  time  the 
steamer  went  hard  aport  that  the  lookout  of  the  schooner  reported 
the  steamer's  light;  and  that  to  us  in  the  light  of' the  testimony  is  in- 
conceivable. We  are  impelled  to  the  conclusion  that  the  schooner's 
captain  in  his  effort  to  establish  a  satisfactory  reason  for  the  change 
in  the  course  of  his  vessel — which  change  he  had  ordered — saw  the 
lights  and  estimated  the  distance  quite  differently  from  all  others  who 
were  on  the  vessels  and  subsequently  examined  as  witnesses.  If  he 
is  correct,  the  steamer  was  nearly  west  of  the  schooner  and  about  a 
quarter  of  a  mile  distant  when  he  first  noticed  its  mast  light.  Even 
then,  conceding  that  to  be  true,  had  each  vessel  maintained  its  course, 
there  would  have  been  no  danger  of  collision,  for  the  steamer  would 
have  gone  on  northward,  and  the  schooner  would  have  passed  to  the 
south  on  its  course  W.  by  S.  W.  Again,  had  the  vessels  occupied  that 
relative  position,  why  should  the  steamer  have  ported,  and  why  the 
schooner  have  changed  its  course;  for,  having  due  regard  for  speed, 
distance,  and  course,  where  would  the  vessels  have  been  after  the 
expiration  of  the  20  minutes  that  the  man  at  the  wheel  of  the  steamer 
speaks  of,  or  of  the  12  minutes  that  the  member  of  the  crew  of  the 
schooner  says  the  light  of  the  steamer  was  seen,  after  it  was  reported 
and  before  the  collision  occurred? 

Without  further  discussion  of  the  testimony,  we  content  ourselves 
with  saying  that  it  clearly  shows  the  officers  of  the  steamer  were  fully 
advised  of  the  location  of  the  schooner,  and  that  it  was  at  such  a  dis- 
tance as  to  obviate  all  danger  of  collision,  had  the  rules  applicable  to 
the  situation  been  observed.  Hence  the  collision  must  therefore  be 
accounted  for  in  some  other  way.  The  presence  of  the  schooner  was 
known,  its  light  was  in  full  view,  and  action  on  the  steamer's  part  to 
keep  out  of  her  way  was  duly  taken.  We  are  of  the  opinion  that,  al- 
though the  steamer  had  no  such  lookout  as  was  required  by  law,  that 
fact  did  not  contribute  to  the  collision. 

Finding  the  testimony  of  the  captain  of  the  schooner  to  be  unreli- 
able, and  taking  the  lesser  distance  given  by  any  of  the  other  wit- 
nesses— that  of  the  lookout  of  the  schooner — the  vessels  were  three- 
quarters  of  a  mile  apart  when  the  schooner  saw  the  light  of  the  steam- 
er. He  also  testifies  that  the  steamer  was  so  far  away  when  he  first 
saw  its  light  that  the  idea  of  a  collision  did  not  occur  to  him.  It 
was  the  duty  of  the  steamer  to  keep  out  of  the  way  of  the  schooner. 
The  steamer  ported,  presuming  that  the  schooner  would  keep  her 
course,  and  the  vessels  would  have  safely  passed  if  the  schooner  had 
not  changed  her  course.  It  may  be  conceded  that  the  red  light  of 
the  schooner  was  seen  by  the  steamer  before  the  mast  light  of  the  lat- 
ter was  observed  by  the  former,  and  that  the  order  to  port  had  been 
given  on  the  steamer  before  her  mast  light  was  seen  on  the  schooner ; 
but  still  that,  under  the  circumstances,  would  not  have  justified  the 
latter  in  changing  her  course  as  she  did,  thereby  rendering  ineffective 
the  effort  of  the  steamer  to  safely  pass  to  the  eastward  of  the  schooner. 
We  have  presented  this  point  in  the  light  of  the  testimony  of  the  look- 
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out  of  the  schooner,  which  is  consistent  with  the  suggestion  that  he 
first  saw  the  steamer's  mast  light  after  she  was  aport.  Why  he  did 
not  see  it  sooner  it  is  difficult  to  understand,  for  he  testifies  that  such 
lights  could  readily  be  seen  at  that  time  at  the  distance  of  one  mile. 
The  duties  of  these  vessels  were  mutual,  and  the  strict  observance  of 
the  rule  was  required  no  more  by  one  than  the  other.  The  rule  is 
imperative,  and  the  vessel  departing  from  it  is  liable  for  the  damages 
resulting  from  such  departure.  As  we  see  this  case,  the  steamer  was 
absolved  unless  she  might  have  prevented  the  collision  notwithstanding 
the  schooner's  error,  and  this  the  testimony  does  not  show.  Where 
a  sailing  vessel  by  her  unnecessary  deviation  from  her  course  renders 
a  collision  with  a  steamer  unavoidable,  the  steamer  should  not  be 
charged  with  damages.     The  Illinois,  103  U.  S.  298,  26  L.  Ed.  562. 

The  Bergen  should  have  kept  her  course  and  speed.  As  a  matter 
of  fact  she  was  not  in  danger  of  being  run  down.  Her  officer  erred 
in  concluding  that  the  steamer  would  not  keep  out  of  the  way,  and  that 
such  emergency  existed  as  justified  him  in  taking  the  action  he  did. 
The  precaution  taken  by  the  steamer  would  have  been  effective  had 
not  the  schooner  changed  her  course.  The  steamer  was  not  at  fault. 
The  schooner  was.  The  decree  appealed  from  should  be  accordingly 
so  modified. 

Remanded,  with  directions  to  enter  a  decree  in  accordance  with 
the  views  herein  expressed. 

Decree  modified* 


053  Fed,  837.) 

THE  CALDY. 

THE  NEW  ORLEANS. 

(Circuit  CJourt  of  Appeals,  Fourth  Circuit.    May  7,  1907.) 

No.  677. 

1.  Collision— Vessel   Anchobino    in    Channel/— Obstbtjoting   Passaoe   of 

Otiieb  Vessels 

While  Act  March  3,  1899,  c.  425,  §  15,  30  SUt  1152  [U.  S.  Comp.  St 
1001,  p.  3543],  providing  that  It  shall  not  be  lawful  to  tie  up  or  anchor 
vessels  or  other  craft  In  navigable  channels  "In  such  manner  as  to  pre- 
vent or  obstruct  the  passage  of  other  vessels  or  craft,"  was  not  Intended  to 
absolutely  prohibit  the  anchoring  in  navigable  channels,  It  maizes  it  un- 
lawful whenever  the  result  Is  to  obstruct  other  vessels  In  passing  to  such 
extent  as  to  make  such  passing  a  dangerous  maneuver ;  and  the  fact  that 
other  vessels  have  succeeded  in  passing  one  so  anchored  in  safety  is  not 
proof  that  her  anchorage  was  not  in  violation  of  the  statute,  or  that  she 
was  not  in  fault  for  a  collision  with  another  vessel  which  was  attempting 
to  pass. 

2.  Sams— Steameb  and  Vessel  Anchored  in  C(hannel. 

A  steamship  314  feet  long,  which  was  anchored  through  the  night  In 
the  Brewerton  channel  of  the  Patapsco  river,  where  it  was  600  feet  wide, 
and  which  was  allowed  to  swing  around  so  as  to  lie  nearly  across  the  chan- 
nel, so  that  her  stem  was  only  about  100  feet  from  one  side,  while  her 
anchor  chain  extended  toward  the  other,  Jield  in  fault  for  unnecessarily 
obstructing  the  channel  and  liable  for  a  collision  with  another  vessel, 
which  was  attempting  to  pass  under  her  stem.  The  passing  vessel  also 
held  in  fault  for  not  navigating  with  proper  care  and  at  slower  speed  in 
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passing,  In  view  of  the  well-known  tendency  of  vessels  to  sheer  when  near 
the  edge  of  the  channel. 

[Ed.  Note.— Ii\)r  cases  in  point,  see  Cent  Dig.  vol,  10,  Collision,  {  102.] 

Brawley,  District  Judge,  dissenting. 

Cross-Appeals  from  the  District  Court  of  the  United  States  for  the 
District  of  !NIaryland. 

For  opinion  below,  see  123  Fed.  802. 

T.   Wallis  Blakistone  and  J.  Parker  Kirlin,  for  appellant. 
Daniel  H.  Hayne,  for  appellee. 

Before  GOFF,  Circuit  Judge,  and  BRAWLEY  and  McDOWELL. 
District  Judges. 

GOFF,  Circuit  Judge.  These  cross-appeals  are  from  a  decree  of  the 
District  Court  for  the  District  of  Maryland,  rendered  on  the  7th  of 
April,  1906,  in  the  consolidated  cases  of  the  Merchants'  &  Miners' 
Transportation  Company,  claimant  of  the  steamship  New  Orleans, 
against  Samuel  Symonds,  master  and  claimant  of  the  steamship  Caldy, 
and  Samuel  Symonds,  master  of  the  steamship  Caldy,  against  the 
steamship  New  Orleans.  The  decree  found  both  vessels  at  fault 
for  a  collision  that  occurred  while  tlie  Caldy  was  at  anchor  in 
the  Brewerton  channel,  off  Sparrows  Point,  near  Baltimore,  about  8 :30 
p.  m.,  on  December  30,  1902. 

The  libel  in  the  former  case  was  filed  January  3,  1903,  in  which 
the  Caldy  is  charged  with  fault  in  these  particulars :  That  she  negli- 
gently and  unlawfully  located  herself  at  anchorage,  that  she  had  a  neg- 
ligent and  insufficient  anchor  watch,  and  that  she  failed  to  exercise 
a  reasonable  precaution  in  putting  out  stern  anchors  that  she  might 
lay  up  and  down  the  channel.  The  answer  of  the  Caldy  denied  the  al- 
legations of  the  libel,  and  averred  that  when  she  arrived  off  the  mouth 
of  Sparrows  Point  channel,  near  where  the  collision  ocairred,  all  the 
berths  at  said  point  were  occupied ;  that  the  channel  leading  into  Spar- 
rows Point  from  the  Brewerton  channel  was  too  narrow  for  the  pur- 
pose of  an  anchorage,  and  that,  there  being  no  other  anchorage  ground 
in  that  vicinity,  she  anchored  in  the  Brewerton  channel,  about  oppo- 
site the  mouth  of  the  Sparrows  Point  channel,  in  such  position  that 
she  was  not  an  obstruction;  that  she  complied  with  all  legal  require- 
ments regarding  her  anchor  lights  and  an  anchor  watch — and  charged 
that  the  collision  was  caused  by  the  fault  of  the  New  Orleans.  The 
master  of  the  Caldy  on  January  13,  1903,  filed  his  libel  against  the  New 
Orleans,  in  which  the  allegations  as  made  in  his  answer  to  the  libel 
of  the  New  Orleans  are  in  substance  set  forth;  and  to  this  libel  the 
claimant  of  the  New  Orleans,  in  making  answer,  substantially  repeat- 
ed tlie  allegations  contained  in  its  libel.  A  large  number  of  witnesses 
were  examined  in  behalf  of  each  steamship,  and  a  number  of  interest- 
ing and  important  questions  are  raised  by  the  voluminous  record  pre- 
sented for  our  consideration.  The  opinion  of  the  court  below  is  found 
in  123  Fed.  802,  to  which  reference  is  made  for  a  more  particular  de- 
scription of  the  circumstances  relating  to  said  collision. 

We  fully  agree  with  the  court  below  in  finding  that  the  Caldy  was 
in  fault  in  anchoring  as  she  did  in  the  Brewerton  channel.     We  are 
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of  Opinion  that  her  anchor  was  considerably  northward  of  the  middle 
of  the  channel,  and  that,  whatever  her  position  may  have  been  when 
her  pilot  left  her,  at  the  time  of  the  collision  she  had  shifted  with  the 
wind,  until  she  was  lying  nearly  across  the  channel,  her  stern  not 
quite  100  feet  from  the  southern  bank  thereof,  heading  but  little  east 
of  north ;  the  wind  direction  being  from  that  quarter.  Her  pilot  was 
mistaken  when  he  located  the  Caldy's  anchor  south  of  mid-channeU 
else  how  could  she,  with  at  least  90  feet  of  anchor  chain,  herself  314 
feet  long,  swing  with  the  wind  across  the  channel,  which  was  600  feet 
wide,  and  still  leave  her  stem  about  100  feet  from  the  southern  bank, 
as  the  evidence  shows  it  was  at  the  time  of  the  collision.  If  the  anchor 
was  at  the  place  the  pilot  of  the  Caldy  thinks  it  was,  then  when  the 
^vind  changed,  and  the  vessel,  shifting  with  it,  swung  southward  witli 
stem  to  north,  where  would  her  stem  have  been?  The  court  below 
found — ^the  conclusion  was  irresistible — that  at  the  time  of  the  collision 
the  Caldy  was  lying  nearly  directly  across  the  channel,  and  it  is  evi- 
dent that  her  distance  from  the  southern  bank  was  not  far  from  100 
feet;  hence  it  follows  that  her  stem  must  have  been  about  114  feet 
northward  of  mid-channel.  It  was  a  physical  impossibility  for  the 
Caldy,  at  the  time  she  cast  her  anchor,  to  have  occupied  the  position 
relative  to  the  middle  of  the  channel  that  her  crew  testified  she  did. 

Being  in  the  position  we  find  from  the  evidence  she  occupied,  it  fol- 
lows that  the  Caldy  did  obstruct  the  passage  of  other  vessels;  for  as 
she  was  anchored  some  distance  north  of  mid-channel,  the  wind  from 
the  north  holding  her  across  the  channel,  she  naturally  caused  other 
vessels  entitled  to  the  southern  side  to  fear  to  attempt  to  pass  to  the 
north  because  of  the  unknown  length  of  her  anchor  chain,  and  she 
rendered  the  southern  side  at  least  hazardous,  as  was  demonstrated  by^ 
the  three  vessels  that  did  succeed  with  difficulty  in  passing,  and  by  the 
one  that  made  the  effort  and  failed.  The  fact  that  other  vessels  had 
frequently  anchored  in  the  Brewerton  channel,  near  where  the  Caldy 
had  cast  her  anchor,  and  that  no  damage  resulted  therefrom,  does  not 
prove  that  the  Caldy  was  not  in  fault,  but  tends  to  show  that  such  oth- 
er vessels  were  navigated  with  the  prudence  and  judgment  that  un- 
fortunately we  are  unable  to  find  in  the  seamanship  of  the  Caldy.  It 
is  likely  true  that  the  Caldy  at  the  time  she  anchored  was  headed  west 
by  north,  and  that  before  her  pilot  left  her  she  swung  with  the  tide  and 
wind,  with  her  15  fathoms  of  chain,  until  her  heading  was  east  by 
north ;  but  still  we  are  forced  by  the  overwhelming  weight  of  the  evi- 
dence to  the  conclusion  that  at  the  time  of  the  collision  she  had  been 
carried  by  the  wind,  the  tide  not  interfering,  until  she  was  heading  but 
little,  if  any,  east  of  north.  This  would  place  her  almost  directly 
across  the  channel,  and  allowing  say  100  feet  for  the  passageway  south 
of  her — ^the  approximate  distance  given  by  those  who  passed  her — 
would  place  her  considerably  north  of  mid-channel,  with  her  anchor 
chain  extending  still  farther  to  the  northward. 

Counsel  for  the  Caldy  insist  that  because  other  vessels,  both  before 
and  after  the  collision,  succeeded  in  passing  her  safely,  it  follows  she 
was  properly  anchored,  and  that  she  did  not  obstruct  navigation.  We 
do  not  agree  to  this,  for  it  does  not  follow  that  vessels  of  different 
size,  some  requiring  more  speed  than  others,  some  less  or  more  depth 
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of  water,  moving  with  varying  winds  and  tides,  some  being  navigated 
with  more  skill  than  others,  could  all  successfully,  or  with  the  same 
degree  of  risk,  pass  her  as  she  was  then  anchored.  Even  in  this  par- 
ticular instance,  some  of  those  passing,  as  a  matter  of  precaution,  went 
out  of  the  channel  in  doing  so,  their  draft  permitting,  and  the  others 
were  materially  interfered  with  by  the  sheer  caused  by  their  necessary 
proximity  to  the  southern  bank  of  the  channel.  This  argument  may 
show  that  the  position  of  the  Caldy  did  not  prevent  the  passage  of 
other  vessels ;  but  it  does  not  show  that  it  did  not  "obstruct  the  passage 
of  vessels  and  craft." 

The  Caldy  did  not  exercise  proper  care  in  anchoring,  for  she  ob- 
structed the  channel  to  a  far  greater  extent  than  the  necessities  of  the 
situation  required,  than  the  statute  permitted,  than  ordinary  caution 
should  have  suggested.  When  she  concluded  to  make  her  temporary 
anchorage  answer  for  the  night,  she  might  have  held  her  place  by 
dropping  her  stem  anchors,  with  which  she  was  supplied,  or  she  might 
have  arranged  for  moving  her  anchor  if  the  change  of  the  wind  and 
the  consequent  swinging  of  the  vessel  rendered  it  expedient  for  her 
to  do  so.  No  such  precautions  were  taken,  the  risks  of  the  night  were 
either  not  appreciated  or  recklessly  assumed,  and  with  an  indifference 
which  it  is  desirable  may  never  be  duplicated,  a  careless  watch  was  left 
on  deck,  all  others  going  below.  The  pilot  had  left  them.  The  crew 
were  strangers  to  the  locality,  absolutely  ignorant  concerning  the  chan- 
nel, without  even  a  chart  to  guide  them.  They  knew  of  their  danger, 
for  the  pilot  had  admonished  them,  and  the  first  officer  was  to  have 
been  called  if  the  vessel  swung;  but  he  was  not. 

We  do  not  think  the  Congress  intended  by  Act  March  3,  1899,  c 
425,  §  15,  30  Stat.  1152  [U.  S.  Comp.  St.  1901,  p.  3543],  to  absolutely 
forbid  anchoring  in  navigable  waters,  except  only  at  such  places  as 
the  location  of  the  vessel  would  necessarily  prevent  the  passage  of 
other  vessels,  or  obstruct  them  in  passing  to  such  an  extent  as  to  make 
the  effort  to  do  so  a  dangerous  maneuver.  If  a  vessel  anchors  at  a 
point  in  a  channel  where,  notwithstanding  such  anchorage,  other  ves- 
sels, navigated  with  the  care  the  situation  requires,  can  safely  pass, 
then  she  has  neither  violated  the  statute,  nor  rendered  herself  liable 
under  the  general  rules  applicable  to  navigation,  even  though  to  a  cer- 
tain extent  she  has  obstructed  the  channel. 

The  navigator  of  the  New  Orleans,  coming  down  the  middle  of  the 
channel,  observed  the  Caldy  when  a  mile  distant  and  saw  that  she  was 
at  anchor,  located  as  he  thought  across  the  channel,  one-half  her  length 
on  each  side.  He  had  therefore — provided  his  location  of  the  steamer 
was  correct — the  distance  of  143  feet  on  the  northern  side,  from  which 
the  anchor  chain  was  to  be  deducted,  in  which  he  could  pass,  and  143 
feet  for  the  same  purpose  between  her  stem  and  the  southern  bank. 
He  was  entitled  to  the  southern  side — to  pass  to  the  starboard — and, 
besides,  as  he  was  unaware  of  the  length  of  the  Caldy's  anchor  chain, 
which  he  thought  was  well  across  the  channel,  he  concluded,  as  did 
the  other  steamers  passing  the  Caldy  that  evening,  that  it  would  be 
safer  to  pass  under  her  stem  on  the  southern  side.  With  this  conclu- 
sion under  then  existing  conditions  we  find  no  fault.  But  we  think 
that  the  evidence  conclusively  shows  he  was  mistaken  when  he  located 
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the  Caldy  where  he  did,  for  at  that  time  her  stern  was  considerably 
nearer  the  southern  edge  of  the  channel  than  he  had  calculated  it  to  be, 
as  we  have  found  from  the  testimony  and  as  became  apparent  to  him 
when  his  vessel  sheered  and  refused  to  respond  to  his  port  wheel. 

The  master  of  the  New  Orleans  did  not  give  the  order  to  port  as 
soon  as  he  should  have  done,  nor  did  he  seem  fully  to  appreciate  the 
danger  he  was  incurring  in  his  movement  to  pass  the  Caldy.  The  At- 
lanta ported  when  one-half  mile  from  the  vessel  at  anchor,  the  Georgia 
and  the  Howard  in  time  to  counteract,  before  they  reached  the  Caldy, 
the  sheer  with  which  they  both  contended.  The  Georgia  moved  closer 
to  the  southern  bank,  and  the  Howard  left  the  channel.  The  New  Or- 
leans was  within  1,300  feet  of  the  Caldy  when  she  first  ported.  She 
then,  having  steadied  her  helm,  proceeded  with  the  Caldy's  stern  light 
half  a  point  on  her  port  bow,  until  she  was  about  500  feet  distant, 
when  she  again  ported;  but  her  master,  seeing  that  his  vessel  was 
swinging  to  port  and  not  answering  her  helm,  gave  the  order  to  hard 
aport,  hoping  thereby  to  overcome  the  sheer.  But  he  failed  so  to  do, 
and  the  orders  to  "slow  down"  and  "to  stop,"  which  followed,  did  not 
prevent  the  collision.  Her  speed  increased  the  danger  from  the  sheer, 
which  was  well  known  to  her  master,  who,  familiar,  as  he  was,  with 
that  channel,  and  of  the  tendency  of  vessels  to  sheer  when  near  its 
banks,  should  have  guarded  against  it  by  slowing  down  and  approach- 
ing more  cautiously,  thereby  retaining  better  control  of  his  own  vessel. 
The  other  passing  vessels  evidently  went  by  under  greater  speed  than 
was  prudent,  taking  the  risk  and  fortunately  escaping  accident. 

The  fact  that  the  New  Orleans  has  also  been  found  in  fault  does 
not,  under  the  circumstances  disclosed  by  this  record,  palliate  the  of- 
fense of  the  Caldy ;  but  it  does  provide  for  her  a  companion  in  mis- 
fortune and  liability.  The  Caldy,  having  violated  the  provisions  of 
the  statute  applicable  to  her  anchorage,  was  required,  in  order  to  ex- 
cuse her  for  that  fault,  to  show,  not  only  that  her  fault  did  not  con- 
tribute to  the  disaster  following,  but  also  that  it  could  not  have  done 
so.  This  she  has  signally  failed  to  do.  The  decree  appealed  from  is 
without  error. 

AflSrmed. 

BRAWLEY,  District  Judge,  dissents. 


053  Fed.  8il.) 

In  re  B.  M.  NEWTON  &  CO.* 

8WOFFORD  BROS.  DRY  GOODS  CX>.  v.  BRYANT. 

(Circuit  Conrt  of  Appeals,  Eighth  Circuit.    April  27,  1907.) 

.so.  2,454. 

1.  BaNKBUPTOT — SUBBENDEB  OF  PbOPEBTY — STIPULATION — ^PEBFOBMANCE. 

Where  intervener  surrendered  possession  of  property  received  from  the 
bankrupts  which  was  to  be  the  subject  of  litigation,  on  the  faith  of  a 
stipolatlon  between  the  intervener  and  the  bankrupt's  receiver,  approved 
by  the  referee,  that  intervener  should  lose  no  rights  thereby,  the  bank- 
rupt's trustee  should  not  be  i)ermitted  to  repudiate  the  stipulation,  though 
the  receiver  and  referee  may  have  acted  improvidently  in  entering  into  it 

♦Rehearing  denied  June  17,  1907. 
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2.  Chattel  Mortgages — Distinguished  fboh  Conditional  Sale. 

Intervener  contracted  in  writing  to  deliver  certain  goods  to  the  bank- 
rupts prior  to  tlieir  bankruptcy,  to  be  sold  by  them  in  the  usual  course 
of  their  business,  but  that  the  title  and  right  of  possession  of  all  such 
goods  and  all  the  proceeds  of  sales  thereof,  whether  in  cash  or  in  book 
accounts,  should  be  vested  and  remain  in  intervener  until  the  purchase 
price  of  the  goods  had  been  fully  paid  to  it ;  that,  except  for  the  right  to 
resell  the  goods  in  the  ordinary  course  of  business,  the  bankrupts  should 
not  remove  any  from  the  city  in  which  they  were  doing  business;  and 
that  they  should  keep  the  goods  insured  for  Intervener's  benefit  Held^ 
that  the  bankrupts,  not  only  held  such  goods  for  intervener,  but  were 
bound  to  account  for  and  pay  over  the  proceeds  of  goods  sold  as  collected, 
and  that  the  contract  was  therefore  a  conditional  sale,  and  not  a  chattel 
mortgage. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  9,  Chattel  Mortgages, 
§23.] 

3.  Bankruptcy — Claims  to  Property — What  Law  Governs. 

Where  intervener  in  bankruptcy  proceedings  claimed  certain  property 
delivered  to  it  Just  prior  to  the  institution  of  the  proceedings,  whether  the 
contract  under  which  intervener  claimed  was  a  conditional  sale  or  a  chat- 
tel mortgage,  whether  it  was  valid  as  between  the  parties,  and  the  effect 
of  intervener's  failure  to  record  it  were  questions  which  were  determi- 
nable exclusively  by  the  local  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  H 
273,  275,  276,  277.] 

4.  Sales — Conditional  Sales — Record. 

Under  the  law  of  Arkansas  a  conditional  contract  of  sale  is  valid  though 
it  provides  that  the  vendee  may  sell  the  property  in  the  usual  course  of 
business,  and  it  is  not  recorded. 

[Ed.  Note,— For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  §§  1352, 
1353,  1384,  1397,  1370.] 

5.  Bankruptcy — Title  of  Trustee. 

The  bankrupts'  trustees  acquire  no  greater  right  to  property  which  has 
been  in  the  bankrupts'  possession  than  the  bankrupts  themselves  had. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  {§ 
193,  353,  1384,  1397,  1370.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  West- 
ern District  of  Arkansas. 

Swofford  Bros.  Dry  Goods  Company,  a  corporation,  appeal  from  an 
order  denying  its  right  to  certain  moneys  and  property  in  the  hands  of 
the  trustee  of  E.  M.  Newton  &  Co.,  bankrupts. 

Ernest  S.  Ellis  (Webber  &  Webber,  on  the  brief),  for  appellant. 
R.  L.  Searcy  and  William  H.  Arnold,  for  appellee. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  The  appellant  intervened  in  the  bankruptcy 
proceedings,  claiming  to  be  the  owner  of  certain  goods,  notes,  and 
accounts  under  the  terms  of  a  written  contract  made  with  the  bank- 
rupts about  a  year  before  the  proceedings  were  instituted.  The  con- 
tract provided,  in  substance,  that  appellant  should  sell  goods  to  the 
bankrupts  to  be  resold  by  them  in  the  usual  course  of  their  business 
in  Arkansas,  but  that  the  title  to  and  right  of  possession  of  all  goods 
delivered  under  the  contract  and  of  all  proceeds  of  resales,  thereof, 
whether  in  cash,  note,  or  book  account,  should  be  vested  and  remain 
in  appellant  until  the  purchase  price  had  been  fully  paid  to  it;   that. 
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except  for  the  right  to  resell  the  goods  in  the  ordinary  course  of  their 
business,  the  bankrupts  should  not  remove  them  from  the  city  in 
which  they  were  doing  business ;  also  that  they  should  keep  the  goods 
insured  for  the  benefit  of  appellant.  The  contract  was  not  recorded. 
Thereafter,  and  at  a  time  when  the  bankrupts  were  insolvent  and  ap- 
pellant knew  it,  they  turned  over  to  appellant  the  remainder  of  the 
goods  then  on  hand  and  certain  notes  and  accounts,  which  were  claimed 
to  be  proceeds  of  other  goods  obtained  under  the  contract  and  resold 
by  them  to  their  customers.  The  notes  were  indorsed  and  the  accounts 
assigned  in  writing  to  appellant.  Three  days  afterwards  voluntary 
proceedings  in  bankruptcy  were  commenced  and  an  adjudication  was 
made.  A  receiver  was  appointed,  who  demanded  possession  of  the 
property  from  appellant.  The  demand  was  refused.  Subsequently, 
however,  the  goods,  notes,  and  accounts  were  delivered  to  the  receiver 
under  a  written  stipulation  made  with  the  approval  of  the  referee  in 
bankruptcy  that  the  appellant  should  not  be  prejudiced  thereby;  that, 
while  the  property  might  be  converted  into  cash,  the  proceeds  should 
be  held  to  abide  the  final  determination  of  the  controversy  as  to  the 
ownership.  The  receiver  succeeded  himself  as  trustee.  The  goods 
were  sold,  and  part  of  the  notes  and  accounts  were  collected  by  him. 
By  its  intervention  the  appellant  sought  the  proceeds  of  the  sale  and 
the  collections  and  such  of  the  notes  and  accounts  as  remained  on 
hand.  On  final  hearing  the  district  court  held  that  the  contract  under 
which  appellant  sold  the  goods  to  the  bankrupts  was  in  effect  a  chat- 
tel mortgage,  and  not  a  contract  of  conditional  sale ;  that  it  contem- 
plated that  the  bankrupts  as  mortgagors  should  retain  possession  of 
the  goods  with  authority  to  resell  them  in  the  usual  course  of  their 
business,  and  without  obligation  to  pay  over  the  proceeds  to  the 
appellant;  and  that  it  was  therefore  fraudulent  and  void  under  the 
doctrine  of  Twyne's  Case,  1  Smith,  Lead.  Cas.  (7th  Am.  Ed.)  52,  ob- 
taining in  Arkansas. 

The  case  must  be  considered  upon  the  assumption  that  the  goods 
which  were  returned  to  the  appellant  three  days  before  the  commence- 
ment of  the  bankruptcy  proceedings  were  part  of  the  identical  goods 
originally  sold  by  it  to  the  bankrupts  under  the  contract,  and  also 
that  the  notes  and  accounts  were  proceeds  of  like  goods.  When  the 
bankruptcy  proceedings  were  commenced,  the  appellant  was  in  the 
possession  of  the  goods,  notes,  and  accounts  and  claimed  them  ad- 
versely to  the  receiver.  It  refused  to  surrender  them  until  a  stipula- 
tion recognizing  the  verity  of  the  facts  as  claimed  by  it  to  exist  was 
made  with  the  approval  of  the  referee.  Upon  the  faith  of  that  stipula- 
tion the  court  of  bankruptcy  acquired  possession.  By  voluntarily 
yielding  possession  of  property  which  was  to  be  the  subject  of  litiga- 
tion the  appellant  parted  with  an  advantage  well  recognized  in  the  law ; 
and  the  agreement  that  its  rights  should  not  be  prejudiced  thereby, 
and  that  the  facts  existed  upon  which  its  claim  of  title  was  predicated, 
should  not  be  permitted  to  be  repudiated,  especially  since  it  received 
the  solemn  sanction  of  the  court  of  bankruptcy,  and  since  the  trustee 
whose  present  possession  depends  upon  the  act  of  the  receiver  holds 
fast  to  the  advantage  secured.  There  was  no  fraud  practiced  by  the 
appellant  in  securing  the  stipulation,  and  the  fact  that  the  receiver 
and  referee  may  possibly  have  acted  improvidently  affords  no  suf- 
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ficient  cause  for  ignoring  its  terms.  Therefore,  the  only  questions 
that  are  open  are  those  which  arise  from  the  face  of  the  original  con- 
tract, the  failure  to  record  it,  and  the  fact  that  the  appellant  secured 
possession  of  the  property  on  the  eve  of  the  proceedings  in  bankruptcy 
with  knowledge  of  the  insolvent  condition  of  the  bankrupts. 

We  are  not  able  to  assent  to  the  contention  that  the  contract  au- 
thorized the  bankrupts  to  resell  the  goods  in  the  usual  course  of  their 
business  without  obligation  to  pay  the  proceeds  to  appellant.  The  ap- 
pellant expressly  reserved  the  title  to  the  proceeds,  in  whatever  form 
they  might  be,  and  the  right  to  take  possession  of  the  notes  and  ac- 
counts arising  from  resales  and  collect  them  for  itself.  They  were 
property  of  appellant  in  the  hands  of  the  bankrupts.  An  obliga- 
tion of  the  bankrupts  to  account  for  and  pay  over  what  they  col- 
lected of  the  proceeds  is  implied,  and  a  default  in  performing  it 
would  be  a  breach  of  contract  as  much  as  if  a  mortgagor  of  chat- 
tels without  power  of  sale  should  nevertheless  dispose  of  the  mort- 
gaged property  and  appropriate  the  proceeds  to  his  own  use.  Wheth- 
er the  contract  under  which  appellant  claims  is  one  of  conditional 
sale  or  is  a  chattel  mortgage,  and,  as  between  the  parties  there- 
to, whether  it  is  valid,  and  what  the  effect  of  the  failure  to  record 
it  may  be,  are  questions  to  be  determined  exclusively  by  the  local  law. 
Thompson  v.  Fairbanks,  196  U.  S.  616,  26  Sup.  Ct.  306,  49  L.  Ed. 
577;  Humphrey  v.  Tatman,  198  U.  S.  91,  25  Sup.  Ct.  567,  49  L. 
Ed.  956 ;  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  26  Sup.  Ct.  481, 
50  L.  Ed.  782.  Whatever  may  be  the  law  in  some  jurisdictions  it  is 
authoritatively  settled  in  Arkansas  that  a  contract  of  conditional  sale 
is  valid  notwithstanding  it  contains  a  provision  that  the  vendee  may 
sell  the  property  in  the  usual  course  of  his  business. 

Triplett  v.  Implement  Co.,  68  Ark.  230,  57  S.  W.  261,  involved  a 
contract  of  that  character,  and  the  conditional  vendor  was  allowed 
to  recover  the  goods  from  the  vendee's  assignee  in  insolvency  who 
had  taken  possession  of  them.  The  court  cited  with  approval  Perkins 
V.  Mettler,  126  Cal.  100,  58  Pac.  384,  Dewes  Brewing  Co.  v.  Merritt, 
82  Mich.  198,  46  N.  W.  379,  9  L.  R.  A.  270,  and  Baring  v.  Galpin, 
57  Conn.  352,  18  Atl.  266,  6  L.  R.  A.  300.  In  one  of  these  cases  the 
contract  of  conditional  sale  of  a  stock  of  merchandise  expressly  pro- 
vided that  the  vendee  might  resell  in  the  usual  course  of  business, 
and  in  the  other  two  cases  resales  by  the  conditional  vendees  were  held 
to  have  been  in  contemplation.  In  all  of  them  the  contracts  were 
sustained  as  contracts  of  conditional  sale.  The  contract  involved  in  the 
Arkansas  case  provided .  that  the  title  of  the  vendor  should  extend, 
not  only  to  the  property,  but  also  to  the  proceeds  of  sales  thereof 
made  by  the  vendee.  It  is  true  that,  in  this  connection,  the  court  ob- 
served that,  if  the  goods  were  sold  by  the  vendee,  they  were  to  be 
sold  as  the  property  of  the  vendor,  but  we  are  unable  to  perceive  how 
this  difference  is  of  importance  in  considering  the  peculiar  circum- 
stances of  this  case.  If  a  conditional  vendee  sells  the  goods  and  min- 
gles the  proceeds  with  proceeds  of  his  own  goods  so  that  they  become 
indistinguishable,  the  vendor  may  lose  title,  but  the  case  before  us 
presents  no  such  difficulty.  It  was  expressly  agreed  in  the  stipulation 
that  the  notes  and  accounts  involved  here  were  the  proceeds  of  goods 
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delivered  to  the  bankrupts  under  the  contract  of  conditional  sale,  and 
that  agreement  obviates  all  difi&culties  in  tracing  title.  Observing  the 
terms  of  the  stipulation,  there  was  no  admixture  of  the  proceeds  of 
sales  by  the  bai^crupts  with  the  proceeds  of  other  goods.  It  was  as 
though  no  other  goods  had  been  sold  or  as  though  the  sales  had  been 
made  in  the  name  of  the  appellant  and  the  notes  and  accounts  taken 
accordingly.  Therefore,  imder  the  stipulation  and  the  rule  of  Trip- 
lett  V.  Implement  Co.,  it  must  be  held  that,  as  between  the  appellant 
and  the  bankrupts,  the  former  was  the  owner  of  the  goods,  notes,  and 
accounts  in  controversy.  And  further  that,  under  the  doctrine  obtain-  . 
ing  in  Arkansas,  it  would  have  remained  such  owner  even  had  an  as- 
signee in  insolvency  of  the  vendee  first  secured  possession  of  them. 
There  is  no  law  in  Arkansas  requiring  a  contract  of  conditional  sale 
to  be  filed  or  recorded  in  any  public  office. 

Notwithstanding  the  views  which  this  and  other  courts  have  at 
times  entertained  as  to  the  effect  of  an  adjudication  in  bankruptcy, 
and  the  right  and  title  of  the  trustee  resulting  therefrom,  it  has  been 
definitely  settled  by  the  Supreme  Court  that  the  trustee  is  vested  with 
no  better  right  or  title  than  belonged  to  the  bankrupt ;  that  he  stands 
simply  in  the  shoes  of  the  bankrupt,  and  as  between  them  he  has  no 
greater  right  York  Mfg.  Co.  v.  Cassell,  supra.  The  right  of  appel- 
lant in  this  case  did  not  first  come  into  existence  when  it  took  posses- 
sion of  the  property  in  controversy  on  the  eve  of  the  bankruptcy  pro- 
ceedings. On  the  contrary,  it  was  secured  by  the  contract  which  was 
executed  almost  a  year  before,  and  it  is  that  date  which  we  must  re- 
gard rather  than  the  date  when  possession  was  taken. 

The  order  of  the  District  Court  must  therefore  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  with  this  opin- 
ion. 


a53  Fed-  845.) 

DELAWARE  &  H.  R.  CO.  v.  WILKINS. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  80,  1907,) 

No.  16. 

L  Bailboads — Pebsons  on  Track — ^Licensees — Cabs  Required. 

As  against  a  bare  licensee  a  railroad  company  may  run  its  trains  in 
the  usoal  way,  witbont  special  precautions,  if  the  circumstances  do  not  of 
tbemselves  give  warning  of  bis  probable  presence,  and  be  is  not  seen  until 
it  is  too  late  to  prevent  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  41,  Railroads,  fi  1236.] 

2.  NeqUGENCE — CONTBIBUTOBT    NEOLIOBNOE — QUESTION    FOB    JUBY — FEDERAL 

Courts. 

A  federal  court  is  not  bound  under  all  circumstances  to  submit  the 
question  of  contributory  negligence  to  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  37,  Negligence,  fi  299.] 

3.  Railroads — ^Persons  on  Tback — ^Licensees — Death — Contbibutoby  Neg- 

ligence. 

Intestate  was  killed  while  walking  as  a  licensee  along  defendant's 
railroad  track.  He  was  aware  of  the  approach  of  the  train,  and  stepped 
outside  the  rails  to  stand  until  it  should  pass  him,  not  appreciating  the 
fact  that  a  curve  at  the  point  where  he  was  standing  would  cause  the 
'Peking-beam*'  of  the  engine  pilot  to  project  further  than  usual.     He 
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stood  so  close  to  the  track  that  he  was  hit  by  the  beam,  though  a  single 
step  back  would  have  placed  him  In  a  position  of  safety.  Heldy  that  in- 
testate was  negligent  as  matter  of  law. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads,  H 
1286,  1287.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  Circuit  Court,  entered  upon  a  verdict  in  favor  of  defendant  in  er- 
ror, who  was  plaintiff  below.  The  action  was  brought  to  recover 
damages  for  the  death  of  plaintiff's  intestate,  who  was  killed  by  being 
struck  by  an  engine  operated  by  defendant  on  its  railroad. 

F.  W.  Maloney,  F.  M.  Butler,  and  W.  B.  C.  Stickney,  for  plaintiff 
in  error. 

O.  M.  Barber  and  M.  C.  Webber,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  Between  the  railroad  station  at  Rut- 
land and  that  at  Center  Rutland,  nearly  two  miles  westerly,  the  tracks 
of  the  Rutland  Railroad  Company  and  of  the  Delaware  &  Hudson 
Company  run  substantially  parallel,  on  the  same  roadbed  and  close 
to  each  other,  the  track  of  the  Rutland  lying  northerly  of  that  of 
the  Delaware  &  Hudson.  About  a  quarter  mile  easterly  from  the 
Center  Rutland  station  a  highway  crossed  both  tracks  at  right  an- 
gles. This  was  known  as  the  *'Ripley  crossing."  Genovesi,  plain- 
tiff's intestate,  lived  in  a  house  just  south  of  Ripley  crossing,  and  was 
employed  in  a  shop  of  the  Vermont  Marble  Company,  located  a  short 
distance  west  of  Center  Rutland  station.  Such  residence  and  employ- 
ment had  continued  for  about  six  months  previous  to  the  accident. 
From  a  marble  mill  located  south  of  the  railroads  and  east  of  Ripley 
road  a  spur — called  also  the  "C.  &  P."  track — runs  diagonally  across 
the  highway  northwesterly  till  it  makes  a  switch  connection  with  the 
Delaware  &  Hudson  track.  It  crosses  the  highway  about  60  feet 
south  of  the  Ripley  crossing,  and  the  switch  is  located  280  feet  west 
of  the  same  crossing.  Eastward  of  Ripley  crossing,  and  between  it 
and  another  crossing  (known  as  "Chaffee  crossing"),  there  was  a 
signal  post  south  of  the  track,  intended  to  warn  the  engineer  of  a  west- 
bound train  of  the  condition  of  the  switch,  with  which  latter  it  was 
connected  by  signal  wires  which  ran  to  the  switch  target  and  for  a 
considerable  distance  beyond  it.  From  the  Ripley  crossing  to  near  the 
switch  the  roadbed  was  about  on  the  same  level  with  the  ground  on 
both  sides,  except  that  there  were  ditches  on  each  side  of  the  roadbed. 
Somewhere  near  the  switch  an  embankment  commenced;  that  is,  the 
roadbed  is  raised  quite  a  little  above  the  land  adjoining  on  the  south 
side.  On  the  north  side  the  land  is  as  high  as  the  roadbed  or  a  little 
higher.  From  the  switch  target  to  the  place  where  the  northerly  of 
the  C.  &  P.  rails  first  reaches  the  southerly  Delaware  &  Hudson  rail 
the  distance  was  71  feet,  and  it  was  nearly  twice  as  far  to  the  place 
where  that  C.  &  P.  rail  crossed  the  line  of  signal  wires.    The  C.  &  P. 
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roadbed,' the  main  roadbed,  and  the  triangle  of  land  bounded  by  those 
two  roadbeds  and  the  Ripley  crossing  were  about  on  a  level.  After 
the  accident  Genovesi's  body  was  found  south  of  the  Delaware  & 
Hudson  road,  at  the  foot  of  the  embankment,  35  feet  from  the  Dela- 
ware &  Hudson  track  and  17  feet  west  of  the  line  of  the  switch  target. 
From  a  point  S2o  feet  east  of  the  switch  target  to  the  target  both 
roads  (Delaware  &  Hudson  and  Rutland)  run  on  a  medium  curve  (a 
two-degree  curve)  towards  the  right  or  northerly.  The  distance  be- 
tween the  south  rail  of  the  Delaware  &  Hudson  and  the  signal  wires 
varied  from  six  to  nine  feet,  and  the  projection  of  the  ties  beyond  the 
south  rail  varied  from  a  foot  and  six  inches  to  two  feet. 

On  the  morning  of  November  22d  at  G  :07  a  west-bound  passenger 
train  of  the  Delaware  &  Hudson  left  the  station  at  Rutland.  It  was 
a  regular  train  due  to  leave  at  6 :05  a.  m.  Before  getting  out  of  the 
yard  at  Rutland,  it  was  delayed  a  few  minutes  by  a  long  freight  train 
of  the  Rutland  Road,  which  was  crossing  from  the  freight  yard  on  the 
left  to  the  main  Rutland  track  on  the  right  of  the  Delaware  &  Hudson 
track.  While  waiting  for  the  freight  train  to  pass  in  front  of  him, 
the  engineer  of  the  Delaware  &  Hudson  train  extinguished  the  head- 
light on  his  engine.  The  freight  train  was  also  bound  west,  and,  as 
it  traveled  more  slowly  than  the  Delaware  &  Hudson  train,  the  lat- 
ter had  almost  overtaken  the  engine  of  the  freight  train  at  Ripley  cross- 
ing. Concededly  Genovesi  was  struck  somewhere  near  the  switch 
target,  and  knocked  off  the  embankment.  When  found,  there  were 
scratches  on  his  face,  bruises  on  his  body,  and  he  was  lying  face  down- 
ward, with  his  neck  dislocated.  He  was  dead.  The  express  stopped 
a  little  beyond  the  switch  target,  and  the  fireman  came  back  witli  a 
lantern  to  find  the  man  who  had  been  hit. 

It  appeared  that  the  track  and  roadbed  between  Chaffee  crossin^:^ 
and  Center  Rutland  station  had  been  used  to  a  considerable  extent 
continuously  for  several  years  by  the  public  as  a  short  cut  to  mills  or 
marble  yards.  That  fact  was  known  to  defendant,  which  had  en- 
deavored by  putting  up  signs  and  by  scattering  coarse  stones  along  the 
roadbed  to  put  a  stop  to  it ;  but  without  success.  Although  the  pub- 
lic were  never  invited  to  go  upon  the  roadbed  (except  to  cross  it  at  the 
regular  crossings) — either  directly  or  indirectly  as  a  convenient  means 
of  access  to  or  from  stations  or  waiting  trains — the  evidence  warrants 
the  conclusion  that  the  persons  who  thus  used  the  track  for  their  own 
convenience  were  licensees.  An  examination  of  the  Vermont  cases 
cited  on  the  briefs  does  not  indicate  that  a  railroad  is  held  to  any 
greater  obligation  of  care  towards  licensees  in  that  state  than  in  other 
jurisdictions;    the  general  rule  being  that: 

"As  against  a  bare  licensee  a  railroad  company  has  a  right  to  run  its  train 
in  the  usual  way,  without  special  precautions,  if  the  circumstances  do  not  of 
themselves  give  warning  of  his  probable  presence,  and  he  is  not  seen  until 
it  is  too  late." 

'  Chenery  v.  Fitch.  R.  R.,  160  Mass.  211,  35  N.  E.  554,  22  L.  R.  A. 
575 ;  Keller  v.  Erie  R.  R.,  183  N.  Y.  67,  75  N.  E.  965 ;  Penn.  R.  R.  v. 
Martin  (C.  C.  A.,  Third  Circuit)  111  Fed.  586,  49  C.  C.  A.  474,  55  L. 
R.  A.  361;   Butler  v.  N.  Y.  C.  &  H.  R.  R.  (C.  C.  A.,  Second  Circuit, 
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March  26,  1907)  152  Fed.  976,  82  C.  C.  A.  830;  Nor.  Pac.  R.  R.  v. 
Jones  (C.  C.  A.,  Ninth  Circuit)  144  Fed.  47,  76  C.  C.  A.  205. 

It  will  not  be  necessary,  however,  to  discuss  the  law  or  the  facts 
bearing  upon  that  branch  of  the  case.  We  are  of  the  opinion  that  it 
was  error  to  deny  the  motion  made  at  the  close  of  the  case  to  direct 
a  verdict  in  defendant's  favor  on  the  ground  that,  while  using  the  de- 
fendant's track  and  right  of  way  for  his  own  convenience,  plaintiff's 
intestate  "did  not  exercise  the  care  and  prudence  which  die  law  re- 
quires, and  was  guilty  of  contributory  negligence." 

It  is  contended  by  plaintiff  that  in  the  federal  courts  the  question  of 
contributory  negligence  is  always  one  for  the  jury  to  pass  upon.  This 
is  not  so.  Elliott  v.  C,  M.  &  St.  P.  R.  R.,  160  U.  S.  246,  14  Sup.  Ct. 
85,  37  L.  Ed.  1068 ;  N.  P.  R.  R.  v.  Jones,  144  Fed.  47,  75  C.  C.  A.  205. 
The  case  at  bar  differs  from  some  which  are  found  in  the  Reports, 
where  there  was  no  eyewitness  of  the  accident  or  of  the  movements 
of  the  deceased  immediately  anterior  thereto,  and  in  which  the  jury 
have  been  allowed  to  infer  the  facts  from  the  appearance  of  the  body 
and  the  conditions  of  the  locality  and  of  the  car  or  engine,  coupled 
with  a  presumption  arising  upon  the  "natural  instinct  of  self-preserva- 
tion." In  St.  Louis  &  S.  F.  R.  R.  v.  Chapman  (C.  C.  A.,  Eighth  Cir- 
cuit)  140  Fed.  129,  71  C.  C.  A.  523,  it  was  held  that  the  doctrine  that 
a  person  is  presumed  to  have  exercised  due  care  to  protect  himself 
from  injury,  if  applicable  at  all  in  the  case  of  a  person  who  goes  upon 
a  railroad  crossing  at  night  where  there  is  known  danger  from  moving 
engines  on  the  tracks,  is  only  so  in  the  absence  of  any  testimony  ex- 
planatory of  his  conduct  at  the  time  and  of  the  manner  of  his  injury. 
The  narrative  of  the  transactions  in  the  case  at  bar  is  as  follows : 

Moriglione,  a  witness  called  for  the  plaintiff,  who  lived  with  Geno- 
vesi  in  the  same  house  near  the  Ripley  crossing,  testified:  That  they 
were  accustomed  in  the  morning  to  go  to  work  together,  timing  them- 
selves by  the  Delaware  &  Hudson  express,  generally  starting  after  it 
went  by,  but  sometimes  starting  ahead  of  it  when  it  was  late,  as  it 
sometimes  was,  and  that  they  both  knew  that  at  about  6 :10  the  train 
used  to  go  by,  and  that  they  used  to  wait  for  it ;  that  on  the  morning 
in  question,  a  very  dark  morning,  they  left  the  house  at  6 :10 ;  it  being 
time  to  start  for  work,  witness  not  knowing  of  the  Delaware  &  Hud- 
son express  having  passed.  They  came  out  of  the  house  together,  and 
walked  down  the  spur  (C.  &  P.)  track  towards  the  Delaware  &  Hud- 
son track ;  Genovesi  being  in  advance.  As  the  witness  drew  near  the 
Delaware  &  Hudson,  he  saw  the  two  trains  approaching,  and  stopped 
at  the  end  of  the  spur  track  to  let  them  go  by ;  the  freight  train  being 
in  the  advance.  As  soon  as  they  passed,  he  went  along  the  spur  into 
and  along  the  main  track  of  the  Delaware  &  Hudson,  and  saw  a  train 
stop  and  a  man  with  a  lantern  come  out,  whereupon  he  stopped  and 
looked,  and  saw  Genovesi  lying  dead.  The  last  he  saw  of  Genovesi 
the  latter  was  going  towards  his  work,  but  witness  seems  not  to  have 
noticed  him  after  he  himself  stopped  to  wait  for  the  train.  There  is 
nothing  remarkable  in  this  last  statement.  There  was  no  reason  why 
the  witness  should  have  called  out  or  urged  Genovesi  to  stop  and  wait 
with  him  on  the  spur,  because  on  the  roadbed  of  the  Delaware  &  Hud- 
son, as  has  been  seen,  there  was  at  least  until  one  got  some  distance 
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beyond  the  switch  a  safe  place  to  walk  alongside  of  and  close  to  the 
signal  wires,  which  were  from  six  to  nine  feet  from  the  rails.  No 
doubt  Moriglione  supposed  that  Genovesi  had  seen  the  approaching 
trains  which  he  himself  had  noticed,  and  would  keep  away  from  the 
vicinity  of  the  rails. 

Plaintiff's  witness  Mecier  was  walking  west  from  Chaffee  crossing 
between  the  tracks  of  the  Rutland  and  the  Delaware  &  Hudson. 
He  heard  the  whistle  and  bell  of  the  freight  train,  and  looked  back,  but, 
being  then  near  the  Ripley  crossing,  kept  on  until  he  reached  it,  when 
he  got  off  the  roadbed  altogether,  stepping  into  the  triangle  between 
the  spur  and  the  Delaware  &  Hudson  and  beyond  the  line  of  signal 
wire.  He  wa!s  about  six  or  eight  feet  west  of  the  crossing  when  the 
freight  began  to  go  by  him,  and,  while  he  was  standing  there,  the 
Delaware  &  Hudson  express  also  passed  him.  He  noticed  the  ap- 
proach of  the  latter  train  a  few  seconds  after  he  got  off  from  the  track. 
He  says  that,  when  the  Delaware  &  Hudson  passed,  he  stood  some- 
what west  of  the  crossing,  about  halfway  between  the  crossing  and 
where  the  spur  rail  runs  in;  but  he  nowhere  qualifies  the  statement 
that  he  was  near  to  the  crossing  when  he  got  off  the  tracks  after  see- 
ing the  freight  train.  Just  before  this  witness  reached  the  Ripley 
crossing  he  saw  two  men  (undoubtedly  Genovesi  and  Moriglione) 
start  from  the  houses  towards  the  C.  &  P.  track,  and  proceed  along 
the  spur.  Just  as  witness  was  going  across  the  Ripley  crossing,  he 
saw  one  of  these  men  go  by  the  spur  over  onto  the  Delaware  &  Hud- 
son track.  He  did  not  notice  him  thereafter,  and  the  last  he  saw  of  him 
he  was  walking  between  the  rails  of  the  Delaware  &  Hudson  track. 
Evidently  he  thought  the  position  an  unsafe  one,  because  he  testified 
it  was  his  intention  when  the  train  went  by  to  look  ahead  to  see  what 
happened.  Just  after  the  train  went  by  him  he  looked  and  saw  the 
man  go  up  in  the  air  about  four  feet,  and  then  down  the  bank.  The 
train  was  between  them,  and  he  could  not  see  how  he  was  struck ;  and 
did  not  take  any  notice  of  him  after  he  saw  him  go  on  the  track  where 
he  went  until  he  saw  him  in  the  air. 

The  engineer  of  the  express  testified  that,  when  he  was  a  little  to 
the  east  of  the  Ripley  crossing,  he  saw  a  man  come  out  from  in  front 
of  the  Rutland  freight  engine  which  was  ahead  of  him,  that  the  man 
looked  up  towards  him  and  crossed  over  towards  the  witness'  left, 
apparently  crossing  the  Delaware  &  Hudson  to  the  south  to  get  out 
of  the  way  of  the  train.  He  was  a  considerable  distance  ahead,  amply 
sufficient  to  clear  the  tracks.  The  engineer  was  sitting  on  the  right- 
hand  side  of  the  cab,  so  the  man  soon  passed  out  of  his  range  of  vision, 
and  he  supposed  he  had  reached  a  place  of  safety  until  he  heard  the 
fireman,  who  was  lookout  on  the  left-hand  side,  call  out,  "We  struck 
a  man,"  whereupon  he  came  to  a  stop  as  soon  as  he  could,  using  "emer- 
gency" brake.  The  engineer  estimated  that  the  man  he  saw  coming 
out  from  in  front  of  flie  Rutland  freight  was  somewhere  near  the 
switch  target.  If  this  estimate  is  correct,  the  man  the  engineer  saw 
crossing  to  southward  was  undoubtedly  Genovesi,  who  had  (since 
Mecier  saw  him)  got  over  as  far  as  the  Rutland  track.  Plaintiff's 
counsel  contends  that  the  engineer  is  mistaken  in  his  estimate,  and 
that  the  man  he  saw  was  really  Mecier.     We  are  not  inclined  to  this 
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conclusion,  because  Mecier  got  off  the  tracks  close  to  the  crossing,  al- 
though he  subsequently  moved  further  west  into  the  triangle ;  and  it 
seems  singular  that  the  engineer  should  be  so  far  out  of  his  way  in 
estimating  distance.  The  switch-target  is  280  feet  from  the  crossing. 
But  really  it  makes  little  difference  if  it  was  Mecier  whom  he  saw. 
The  only  result  would  be  a  finding  that  Genovesi  had  not  at  any  time 
that  morning  got  north  of  the  track  between  the  rails  of  the  Delaware 
&  Hudson  where  Mecier  saw  him  walking. 

The  fireman  testified  that  he  was  sitting  on  the  left-hand  side  of  the 
cab;  that  it  was  not  daylight  and  it  was  not  dark,  and  that  he  could 
see  the  track  200  or  300  feet  ahead  (the  train  was  running  on  a  curve 
to  the  right),  and  could  see  a  man  at  that  distance  if  one  were  there; 
that,  while  thus  looking  out  and  when  they  had  got  on  the  west  side 
of  the  Ripley  crossing,  he  saw  a  man  step  outside  of  the  rail  not  a 
great  way  ahead,  looking  at  the  train ;  that  he  stepped  over  in  front 
of  the  left  side  as  they  went  west,  and  stood  right  outside  the  end 
of  the  ties  with  his  face  towards  the  train,  and  that  witness  supposed 
he  was  out  far  enough  to  clear  the  track.  He  did  not  undertake  to 
estimate  the  man's  distance  ahead  when  he  thus  saw  him,  but  esti- 
mates that  there  could  not  over  four  or  five  seconds  have  elapsed  when 
he  was  struck  by  the  bucking-beam  of  the  engine  and  knocked  down 
the  embankment.  This  is  the  heavy  timber  covered  with  iron  plate, 
which  is  located  cross-wise  across  the  front  of  the  engine  above  the 
cowcatcher,  and  projects  on  each  side  about  as  far  as  the  ends  of  the 
ties.  When  rounding  a  curve,  the  sharper  the  curve  the  more  the 
bucking-beam  projects  out.  It  might  be  from  four  to  six  inches  more 
than  usual.  The  fireman  called  out,  as  stated  before,  the  train  was 
stopped,  and  he  went  back  with  a  lantern,  and,  with  others,  found 
the  body. 

Plaintiff's  counsel  contends  that  the  fireman's  testimony  is  not  en- 
titled to  consideration.  He  was  cross-examined  at  great  length  as  to 
what  details  of  dress  and  personal  appearance  he  noticed  in  the  man 
he  saw.  Like  many  other  inexperienced  witnesses,  he  thereupon  be- 
came voluble  as  to  a  number  of  wholly  irrelevant  details,  irrelevant  be- 
cause no  one  disputes  the  proposition  that  the  man  whom  the  engine 
struck  was  Genovesi.  We  find  nothing  to  impeach  the  witness,  and  no 
contradiction  of  his  story  on  any  material  points.  Moreover,  it  fits  in 
with  the  other  testimony  and  is  corroborated  by  the  testimony  of  the 
doctor  called  by  plaintiff  as  to  the  condition  of  Genovesi's  body.  Evi- 
dently his  neck  was  broken  by  the  fall.  There  were  contusions  on  the 
right  shoulder  and  right  hip,  more  swollen  on  the  hip  than  on  the 
shoulder.  The  bucking-beam  would  be  about  at  the  height  of  his 
hip.  Whether  there  is  some  projection  higher  up  on  the  engine 
does  not  appear.  There  can  be  no  escape  from  the  conclusion  that 
these  contusions  mark  the  place  where  the  blow  was  delivered  which 
hurled  him  off  the  bank.  If  he  had  been  overtaken  while  walking,  un- 
conscious of  danger,  between  the  rails,  as  Mecier  saw  him,  these 
marks  would  have  been  on  his  back.  If  he  were  crossing  the  track 
trying  to  get  out  of  the  way  to  the  southward  onto  the  safe  part  of 
the  roadbed  near  the  signal  wires,  the  marks  would  have  been  on 
the  left  side.    Being  on  the  right  side,  tliey  furnish  the  strongest  cor- 
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roboration  of  the  story  of  the  fireman  as  to  where  Genovesi  was 
standing  when  he  was  struck.  But,  even  if  the  evidence  of  the 
fireman  were  thrown  out  of  the  case,  and  the  evidence  of  the  engineer 
confined,  as  plaintiff  contends  it  should  be,  to  Mecier's  movements, 
then  we  have  Genovesi,  familiar  with  the  locality  and  aware  that  a 
train  was  due,  failing  to  keep  himself  on  the  part  of  the  roadbed 
where  he  could  stand  or  walk  with  safety,  but  going,  instead,  unneces- 
sarily so  close  to  the  track  as  to  expose  himself  to  being  hit  by  pass- 
ing trains  when  a  single  step  would  have  put  him  out  of  danger. 

There  can  be  no  doubt,  however,  that,  aware  of  the  approach  of  the 
train,  he  stepped  outside  the  rails  to  stand  till  it  might  pass  him, 
and,  not  appreciating  the  fact  that  a  curve  would  cause  the  bucking- 
beam  to  project  further  than  usual,  stood  so  close  to  the  track  that 
he  was  hit,  instead  of  stepping  back,  as  he  might  have  done,  to  the 
signal  wires,  or  even  over  them  and  a  bit  down  the  slope. 

Within  the  principles  laid  down  in  St.  Louis  &  S.  F.  R.  R.  v.  Chap- 
man and  Elliott  v.  C,  M.  &  St.  P.  R.  R.,  supra,  the  jury  should 
have  been  instructed  to  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 


(153  Fed.  851.) 

THE  UMBRIA, 

THE  CHARLES  E.  MATTHEWS. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  246. 

CoLLisioif — Steamships— Negligence— Stabboabd  Hand  Ruuc— Violation. 
A  steamship  observed  a  tug  and  tow  nearly  a  mile  distant  in  the 
diannel  of  the  upper  New  York  Harbor.  The  tug  at  this  time  appeared  at 
a  point  on  the  steamer's  port  bow  with  her  tow  in  a  westerly  direction 
across  the  fairway  of  the  channel,  and  bound  across  the  steamer's  course. 
The  tng  and  tow  in  fact  were  not  moving,  but  the  tug  was  attempting 
to  take  one  of  its  scows  alongside  and  shorten  the  hawser  on  the  other. 
When  the  steamer  approached  she  blew  two  whistles,  which  were  not 
answered,  and  then  blew  two  more,  with  a  similar  result,  about  10  sec- 
onds intervening.  Between  the  whistles  the  wheel  was  put  hard  astar- 
board,  so  that  the  steamer's  course  was  changed  20  degrees,  in  an  at- 
tempt to  pass  astern  of  the  tow.  Being  unable  to  accomplish  this,  an  at- 
tempt to  stop  was  made  which  was  ineffectual,  and  a  collision  resulted. 
Held,  that  the  steamer  was  the  privileged  vessel  required  by  article  21 
to  keep  her  course  and  speed  until  she  had  received  a  signal  from  the 
tug,  and  was  therefore  at  fault  in  violating  the  starboard  hand  rule ;  and 
the  tug  was  also  at  fault  in  attempting  to  perform  her  maneuver,  which 
occupied  from  500  to  750  feet  of  the  channel,  at  a  point  where  it  was  less 
than  half  a  mile  in  width,  and  at  a  time  when  seagoing  vessels  were 
known  to  be  due,  without  having  some  one  in  the  pilot  house  of  the  tug 
on  the  lookout  to  answer  and  give  signals. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  §  79.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

Chi  appeal  by  all  parties  from  a  decree  of  the  District  Court  for  the  South- 
ern District  of  New  York  awarding  damages  in  the  sum  of  $17,863.23  to  the 
libelant  for  injury  to  1^8  scow  sustained  by  collision  with  the  Umbria  op- 
83  C.0.A.--3 
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posite  Bay  Ridge,  In  the  Upper  Bay  of  New  York,  while  the  scow  was  In 
tow  of  the  tug  Matthews.  The  District  Court  held  both  the  tug  and  steam- 
ship at  fault  and  adjudged  that  one-half  of  the  above  amount  be  recoverable 
nguinst  each  vessel.    Both  appeal. 

The  libelant  also  appeals,  insisting  that  the  commissioner  and  court  errone- 
ously disallowed  $3,000  paid  by  It  for  repairs  of  the  scow.  The  witnesses  as 
to  the  collision,  with  one  unimportant  exception,  were  examined  before  the 
district  judge.  The  opinion  of  the  district  Judge,  confirming  the  report  of 
the  commissioner  upon  the  question  of  damages,  is  reported  sub  nom.  The 
Umbria  (D.  C.)  148  Fed.  283. 

J.  Parker  Kirlin,  for  the  Umbria. 

Chas.  C.  Burlingham,  for  the  Matthews. 

E.  C.  Benedict,  for  libelant. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  Umbria  was  condemned  in  the  District 
Court  for  starboarding  when  she  should  have  held  her  course  under  the 
starboard  hand  rule.  She  was  also  held  to  be  in  fault  for  not  stoj^ing 
and  reversing  sooner.  The  tug  was  held  to  be  negligent  because,  for 
her  own  convenience,  she  stopped  in  a  navigable  channel  and  permitted 
her  tow  to  drag  out  astern,  thus  closing  to  navigation  a  considerable 
portion  of  the  fairway.  We  think  the  District  Court  correctly  disposed 
of  the  case  and  will  indicate  our  reasons  for  holding  both  vessels  in 
fault. 

First,  as  to  the  Umbria.  The  collision  occurred  December  24,  1905, 
at  about  8:21  in  the  morning.  There  was  a  little  haze  on  the  water 
but  nothing  to  prevent  objects  being  seen  a  long  distance  away.  In 
fact  the  master  of  the  Umbria  testified  that  "yoi^  could  see  a  safe 
distance,  for  a  December  morning."  He  saw  the  Matthews  when 
she  was  a  mile  distant.  There  can  be  no  doubt  that  at  this  time  the 
starboard  hand  rule  applied.  The  answer  of  the  Umbria  admits  this 
as  follows: 

"After  leaving  Robbins'  Reef  Light  abeam  the  Umbria  sighted  a  mile  or 
more  distant,  a  tug  [the  Matthewsl  one  point  on  her  port  bow.  •  •  ♦  Ap- 
parently, said  tug,  with  her  tow,  was  under  way  In  a  westerly  direction  across 
the  fairway  of  the  channel  and  bound  across  the  course  of  the  Umbria." 

To  the  same  effect  is  the  testimony  of  Capt.  Stephens : 

"I  should  say  from  where  I  stood  that  he  [the  tug]  was  nearly  right  ahead, 
perhaps  a  few  degrees  on  the  port  bow,  the  scow  was  a  point  and  a  half  on  the 
port  bow  I  should  say." 

The  pilot  testified: 

"When  I  first  saw  her  [the  tug]  I  thought  the  tow  was  going  across  the 
channel ;  of  course  she  had  me  on  her  starboard-hand,  the  tow  boat  was  right 
ahead  of  me  and  the  scow  on  our  port  bow  one  point." 

In  The  Gladys,  144  Fed.  653,  75  C.  C.  A.  455,  we  held  that  "the 
tug  and  barges  for  the  purposes  of  navigation  with  reference  to  oth- 
ers are  to  be  regarded  as  a  single  vessel." 

Indeed,  the  counsel  for  the  Umbria  concedes  that  "the  court  was 
right  in  holding  that  the  case  fell  under  starboard-hand  rule."  The 
Umbria  was  the  privileged  vessel,  required  by  article  21  to  keep  her 
course  and  speed,  at  least  until  she  had  received  the  assent  of  the 
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tug  to  navigate  contrary  to  the  rule.  To  demonstrate  that  her  con- 
duct was  in  complete  disregard  of  the  rule  it  will  only  be  necessary  to 
refer  to  her  navigation  from  the  moment  she  saw  the  Matthews  until 
she  collided  with  the  tow,  as  described  by  the  pilot  who  had  her  in 
charge.  His  testimony  bearing  upon  this  question  is  in  substance,  as 
follows : 

"The  report  was  'tug  right  ahead,'  scow  on  her  port  bow,  about  a  point 
astern  of  the  tow.  I  blew  two  whigftles,  I  got  no  answer;  I  blew  two  more 
and  no  answer.  I  put  my  wheel  hard  astarboard  before  I  blew  the  second 
whistle.  The  order  to  the  wheel  was  starboard  and  hard  astarboard.  I  gave 
the  order  to  starboard  between  the  whistles.  There  was  about  ten  seconds  be- 
tween those  two  signals.  I  got  no  answer  whatever  to  these  signals.  I 
blew  no  danger  signal.  I  blew  two  whistles  that  is  the  only  signal  I  blew. 
I  did  not  wait  to  get  a  reply,  I  starboarded  my  helm  right  away.  The  first 
order  was  hard  astarboard.  When  I  found  the  tug  lying  still  it  didn't  pass 
tbrou^  my  mind  that  I  could  go  on  either  side.  There  was  only  one  way 
for  me  to  go,  astern.  My  helm  was  starboarded  and  I  kept  it  there ;  it  was 
my  duty  to  pass  to  the  eastward ;  there  was  plenty  of  water." 

The  pilot's  idea  of  correct  navigation  in  such  circumstances  is  stated 
by  him  as  follows  : 

"Q.  If  you  had  supposed  that  the  Matthews  and  her  scow  were  not  moving  at 
ail  when  you  first  looked  at  her  through  the  glasses  would  you  starboard  your 
helm  and  try  to  go  astern?  A.  I  would.  It  fs  always  a  proper  thing  to  go 
astern  of  every  vessel  when  you  have  room  and  get  a  chance. 

**Q.  No  matter  whether  you  have  right  of  way  or  not?  A.  Go  astern.  Blow 
your  whistle — the  first  man  that  blows  the  whistle  has  got  right  of  way  in 
any  harbor. 

"Q.  You  think  it  Is  different  from  sea?  A.  Yes.  At  sea  they  blow  one  long 
blast,  in  the  harbor  they  blow  one  and  two. 

"Q.  Whoever  blows  first  must  stick  to  it?  A.  Yes,  sir;  and  the  man  that 
blows  a  cross  whistle  he  does  wrong. 

"Q.  That  is  your  view  from  your  experience  as  a  Sandy  Hook  pilot?  A. 
Tes,  sir." 

Not  only  did  the  pilot  fail  to  observe  the  rule  but  he  completely  re- 
versed it.  He  acted  apparently  upon  the  supposition  that  his  was  the 
burdened  vessel,  and  the  Matthews  the  privileged  vessel.  Instead  of 
holding  his  course  he  gave  two  blasts  and  immediately,  without  wait- 
ing for  a  reply  changed  his  helm  to  hard  astarboard  so  that  the  Um- 
bria  changed  her  heading  20  degrees.  The  violation  of  the  rule  was 
deliberate  and  occurred  when  the  vessels  were  a  mile  apart  and  before 
the  Matthews  had  indicated  her  intention  in  any  way. 

We  are  not  called  upon  to  decide  what  the  Umbria  should  have  done 
or  speculate  as  to  the  result  if  she  had  obeyed  the  rule.  It  is  enough 
that  she  disobeyed  it  at  a  time  when  for  aught  that  appeared  the 
Matthews  was  intending  to  follow  it. 

The  district  judge  also  condemned  the  course  of  the  Umbria  for  not 
stopping  and  reversing  sooner.  It  is  true  that  up  to  the  time  when 
Capt.  Stephens  interfered  and  gave  the  order  to  "stop  her"  the  Um- 
bria had  been  going  under  a  full  speed  order.  It  is  also  true  that 
the  captain  testified  that  had  the  scow  been  three  lengths  instead  of 
one  length  away  when  the  order  "full  speed  astern"  was  given  there 
would  have  been  no  collision.  We  are  inclined  to  think,  however, 
that  the  failure  to  stop  sooner  was  not  a  fault  but  an  error  of  judg- 
Jr.cnt  in  extremis. 
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Was  the  Matthews  in  fault?  The  District  Judge  found  that  the 
"collision  was  as  near  as  may  be  about  the  middle  of  the  channel." 
The  testimony  on  this  point  is  very  conflicting ;  it  is  impossible  to  lo- 
cate the  place  with  perfect  accuracy  and  we  are  unable  to  say  that  this 
finding  is  against  the  weight  of  evidence.  The  collision  certainly  oc- 
curred in  the  channel  and  that,  too,  at  one  of  its  narrowest  points, 
about  a  third  of  a  mile  below  the  bell  buoy  at  Bay  Ridge  where  it 
is,  probably,  a  little  under  half  a  mile  in  width.  A  strong  flood  tide 
was  running,  and  it  was  Saturday  morning  when  every  pilot  in  the 
port  knows  that  a  large  number  of  ocean  steamers  are  arriving  and 
departing. 

The  Matthews  stopped  with  two  scows  in  tow,  on  hawsers  aggregat- 
ing 220  fathoms,  somewhere  about  a  mile  above  Fort  Wadsworth, 
to  take  the  first  scow  alongside  and  shorten  the  hawser  of  the  second 
before  entering  the  Kills.  During  this  maneuver,  which  took  over 
twenty  minutes  to  execute,  the  entire  flotilla  was  drifting  with  the  tide 
so  that  just  before,  and  at  the  time  of  the  collision,  the  distance  from 
the  bow  of  the  scow,  which  was  lashed  to  the  Matthews,  to  the  stem 
of  the  scow  that  was  sunk,  was  from  500  to  750  feet.  These  vessels 
were  on  a  line  almost  athwart  the  channel.  It  was  probably  necessary 
to  execute  this  maneuver,  but  it  does  not  appear  that  it  was  necessary 
to  execute  it  in  a  crowded  channel  and  in  such  a  manner  that  nearly 
a  quarter  of  the  channel  was  blocked  for  twenty  minutes.  The  work 
of  rearranging  the  tow  was  carried  on  without  the  slightest  regard  to 
other  vessels  navigating  the  channel.  The  master  of  the  Matthews 
was  in  the  cabin  asleep.  There  was  no  lookout.  Every  one  on  the  tug 
was  below  except  the  mate  and  two  deck  hands,  who  were  engaged  in 
heaving  in  the  hawser  by  the  steam  capstan,  which  was  located  aft  on 
the  deck.  The  mate  heard  the  Umbria's  signals  but  paid  no  attention 
to  them.  In  fact,  nothing  was  done  by  the  Matthews  until  the  scow 
was  almost  in  the  jaws  of  collision  when  her  engines  were  ordered 
"slow  ahead." 

The  Matthews  was  at  fault  for  executing  a  maneuver,  which  re- 
quired so  much  time  and  occupied  so  much  space,  so  near  the  center 
of  the  channel  without  taking  precautions  to  prevent  passing  steamers 
from  being  misled.  It  is  not  shown  that  it  was  necessary  for  her  to 
occupy  the  channel  at  all  and  she  certainly  could  have  made  the  change 
at  the  edge  of  the  channel  with  almost  absolute  safety.  Having  chosen 
the  channel  itself  as  the  theater  of  her  operations  she  should  have  had 
a,  competent  lookout  constantly  on  duty  and  should  have  been  ready 
at  all  times  to  answer  and  give  signals  and  to  act  promptly  in  order  to 
prevent  disaster  to  herself,  to  her  scows  and  to  others.  With  no  one 
awake  in  the  pilot  house  this  was  impossible. 

On  the  question  of  damages  the  libelant  was  given  unusual  oppor- 
tunities to  prove  the  amount  of  his  loss.  The  commissioner's  original 
finding  was  reopened  to  give  the  libelant  another  opportunity  to  ob- 
tain the  necessary  proof,  but  in  this  he  failed  again,  in  the  opinion  of 
the  commissioner,  and  a  second  award  to  the  same  eflFect  was  made, 
which  was  carefully  reviewed  by  the  judge  who  decided  that  the  com- 
missioner had  reached  a  just  conclusion. 
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We  have  examined  the  record  with  care  and  are  not  satisfied  that  a 
finding  of  fact  reached  after  so  careful  and  painstaking  an  investiga- 
tion should  be  disturbed. 

The  decree  is  aflSrmed,  with  interest,  but  without  costs  of  this  court. 


053  Fed,  855.) 

THE  ST.  GOTHARD. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  3,  1907.) 

No.  231. 

Shifphvg — Stevedores — Injuries — ^Negligence  of  Ship. 

Plaintiff,  a  stevedore  engaged  in  unloading  bags  of  sugar  from  the  hold 
of  a  vessel,  was  injured  by  the  falling  of  a  sling  caused  by  the  breaking 
of  the  rope  fall  as  the  sling  caught  under  the  coamings  of  the  between- 
decks  hatch.  The  fall  provided  for  use  at  such  hatch  was  made  of  wire, 
but  shortly  before  the  injury  the  stevedores  not  employed  by  the  ship  had 
substituted  the  rope  fall  in  order  to  use  the  wire  fall  at  another  hatch. 
The  rope  was  a  four-inch  one,  and.  If  properly  used  and  Inspected,  was 
fully  capable  of  the  work  in  hand.  The  ship  had  also  provided  an  abun- 
dance of  spare  falls,  both  wire  and  rope,  which  were  at  the  service  of  the 
stevedores  whenever  any  fall  indicated  that  a  change  was  required,  and 
the  ship's  officer,  on  noticing  the  change,  asked  concerning  it,  and  the 
foreman  replied  that  the  wire  faU  was  wanted  elsewhere,  and  that  the 
rope  was  quite  good  to  lift  anything  they  wanted  to  lift  Held,  that 
the  ship  was  not  negligent  nor  responsible  for  the  breaking  of  the  rope. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  44,  Shipping,  §  350.J 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

TWs  cause  comes  here  upon  appeal  from  a  decree  of  the  District 
Court  (149  Fed.  790)  holding  the  steamer  liable  for  injuries  sustained 
by  the  libelant,  who  was  working  upon  her  as  a  longshoreman. 

J.  Parker  Kirlin  and  Charles  R.  Hickox,  for  appellant. 
Lorenzo  Ullo,  Albert  M.  Yuzzolino  UUo,  and  Ruebsamen  &  Yuz- 
zolino,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  The  main  facts  of  the  case  are  set 
forth  in  the  opinion  of  the  district  judge  as  follows : 

**The  vessel  In  Its  charter  party  agreed  to  furnish  tackle  for  loading  and 
discharging  cargo.  At  each  hatch  a  fall  was  provided  to  lift  the  cargo  (bags 
of  gagar)  from  the  hold,  and,  save  at  the  bunker  hatch,  there  was  another  fall 
to  carry  out-board  and  deposit  It  on  the  dock.  All  falls  of  the  first  class  were 
made  of  wire,  and  all  of  the  second  class  were  made  of  rope.  At  the  spare 
buDker  hatch  but  one  fall  was  used,  and  that  was  made  of  wire.  The  ship 
discharged  a  part  of  her  cargo  at  Yonkers,  and  then  went  to  Arbuckle's  dock 
in  New  Yoi*,  where,  after  the  work  had  begun,  the  stevedores  not  employed  by 
the  ship  substituted  the  rope  fall  of  No.  3  for  the  wire  fall  at  the  spare  bunker 
hatch,  for  the  probable  reason  that  the  wire  fall  was  ou  account  of  greater 
length  more  available  at  No.  3  hatch.  The  libelant,  a  longshor^nan  employed 
by  the  Arbuckle  company,  was  In  the  hold  under  the  spare  bunker  hatch  mak- 
ing up  the  slings.  As  a  sling  containing  five  bags  was  rising.  It  caught  under 
the  coamings  of  the  between-decks  hatch,  and  thereupon  the  rope  broke  and 
tbe  sling  fell  upon  libelant's  knee,  causing  serious  injury.     Some  portion  of 
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the  rope  was  produced  in  court  on  the  trial  April  4,  1906,  and  as  It  th^i  ap- 
peared was  unfit  for  the  purpose  of  a  fall.  The  rope  had  been  used  somewhat 
since  the  accident,  which  was  October  9,  1905.  •  •  •  The  sling  came  into 
contact  with  the  coaming.  The  winch  continued  to  work  and  the  rope  broke. 
♦  ♦  ♦  The  hatch  was  14  feet  athwartship  and  5  feet  6  inches  fore  and  aft, 
and  through  this  opening  in  rapid  discharge  of  cargo  the  sling  was  taken.  The 
collision  with  the  coamings  at  times  was  expectable,  and  a  fall  was  required 
that  should  withstand  reasonably  the  shock  of  such  contact  To  meet  this 
demand  the  ship  had  provided  and  rigged  wire  falls,  and  the  stevedores  had 
for  their  own  convenience  substituted  the  rope." 

The  district  judge  held  the  ship  liable  because  it  did  not  "use  suitable 
care  to  furnish  falls  that  would  meet  the  duty  that  the  stevedores  would 
allot  to  them,  and  because  "both  the  stevedore's  foreman  and  the 
ship's  officer  were  negligent  in  allowing  the  rope  to  be  used." 

We  are  unable  to  concur  in  this  conclusion.  Besides  the  facts 
above  set  forth  others  appear  in  the  record,  either  undisputed  or  es- 
tablished by  the  fair  weight  of  evidence.  First  as  to  the  rope.  The 
expert  witness  called  by  libelant  testified  that  a  new  four-inch  fall 
such  as  the  one  in  question,  if  used  for  lifting  cargoes  from  the  deck 
of  a  vessel  over  the  side  where  the  rope  does  not  come  in  contact  with 
any  sharp  or  hard  surface,  would  have  a  life  of  from  30  to  36  hours; 
that  if  used  for  hoisting  cargo  from  under  deck,  where  it  is  being  con- 
stantly exposed  to  chafing  over  the  sides  of  the  hatch,  and  to  sudden 
strains  as  a  sling  catches  under  the  hatch,  it  ought  not  to  be  used  over 
15  hours.     And  he  added : 

**It  all  depends  on  how  the  rope  is  used.  I  have  seen  some  rope  that  wouldn't 
last  three  hours  with  the  gang  of  men  aboard  that  boat." 

There  is  evidence  that  for  a  considerable  time  the  stevedores  used 
this  fall  to  lift  out  five  bags  to  a  sling,  instead  of  four,  although  cau- 
tioned not  to  do  so.  The  extra  weight  is  not  important;  but,  since 
five  bags  made  the  draught  more  bulky,  the  chances  of  catching  under 
the  hatch  were  greater.  Moreover,  there  is  evidence  to  show  care- 
lessness in  guiding  and  in  directing  the  hoisting,  so  that  such  catching 
with  consequent  sudden  strain  on  the  rope  was  increased.  The  fall 
had  been  in  such  use  four  or  five  hours  before  the  accident.  To  what- 
ever extent  use  subsequent  to  the  accident  had  deteriorated  it,  it  is 
manifest  that  its  condition  on  the  trial  was  considerably  different  from 
what  it  was  when  the  stevedores  substituted  it  for  the  wire  fall  which 
would  have  stood  the  chafing  and  the  strains  for  a  vastly  longer  period. 
There  is  not  a  particle  of  evidence  to  show  that  if  left  where  the  ship 
had  placed  it,  to  serve  in  lifting  cargo  from  the  deck  to  the  dock,  it 
was  not  in  perfectly  proper  condition  to  complete  the  discharge  of  all 
this  cargo. 

The  ship  had  also  provided  an  abundance  of  spare  falls,  wire  and 
rope  both,  which  were  at  the  service  of  the  stevedores  whenever  the 
appearance  or  the  use  of  any  fall  indicated  that  reasonable  prudence 
required  a  change.  Where  a  ship  supplies  proper  falls  for  unloading 
cargo,  with  an  abundant  supply  to  take  the  place  of  such  as  show  signs 
of  wearing  out  during  the  operation,  all  at  the  disposal  of  the  steve- 
dores, the  authorities  do  not  sustain  the  proposition  that  she  is  to  be 
held  in  fault  because  the  stevedores  make  improper  use  of  such  ap- 
pliances.    When  she  has  done  this,  she  has  used  suitable  care  to  fur- 
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nish  falls  that  would  meet  the  duty  that  the  stevedores  would  be  ex- 
pected to  allot  to  them.  The  facts  in  the  case  at  bar  differentiate  it 
from  those  cited  by  libelant  In  The  Kate  Cann  (D.  C.)  2  Fed.  246, 
dunnage  improperly  stowed  by  the  crew  broke  away.  In  The  Edith 
Goddon  (D.  C.)  23  Fed.  43,  an  insufficient  derrick,  under  the  disad- 
vantageous condition  of  a  very  rough  sea,  was  used  by  the  ship's 
officers  to  lower  away  a  long  boat.  In  The  Carolina  (D.  C.)  30  Fed. 
199,  the  guy  rope  which  broke  had  been  rigged  in  the  place  where  it 
was  put  to  use  by  the  ship's  officers,  who  were  held  guilty  of  negli- 
gence when  they  "permitted  it  to  be  used  after  its  insufficiency  had 
been  decided  by  its  breaking."  In  The  Tresco,  134  Fed.  819,  67  C.  C. 
A.  465,  a  defective  splice  in  a  wire  cable,  concealed  by  a  tarred  twine 
serving,  gave  away,  and  the  cable,  which  was  taken  from  another  ship 
and  had  not  been  carefully  inspected,  was  rigged  by  the  ship  for  the 
service  for  which  it  was  being  used.  In  The  William  Branfoot  (D. 
C.)  48  Fed.  914,  the  accident  was  the  fall  of  an  iron  stanchion  sup- 
porting the  between-decks.  In  The  Nebo  (D.  C.)  40  Fed.  31,  a  cross- 
beam supporting  a  platform  made  by  the  mate  and  carpenter  to  aid  in 
discharging  cargo  gave  way.  In  Coughlin  v.  The  Rheola  (C.  C.) 
19  Fed.  926,  the  chain  which  broke  was  supplied  by  the  ship  for  the 
purpose  for  which  it  was  being  used.  In  The  William  F.  Babcock 
(D.  C.)  31  Fed.  418,  there  was  an  improperly  protected  hatch.  In 
Cliffe  V.  Pac.  Mail  S.  S.  Co.  (C.  C.)  81  Fed.  809,  a  defective  manhole 
cover  on  deck.  In  Lowndes  v.  The  Phenix  (D.  C.)  34  Fed.  760,  the 
mate  upon  request,  furnished  the  rope  sling  for  the  very  use  to  which 
it  was  put.  In  The  Alejandro,  56  Fed.  621,  6  C.  C.  A.  54,  the  "gen- 
eral management  of  the  work  on  hand  was  under  direction  of  the  of- 
ficers of  the  vessel,"  who  put  the  rotten  rope  to  the  use  in  which  it 
broke.  Libelant  has  quoted  from  the  decision  of  this  court  in  The 
King  Gruffydd,  131  Fed.  189,  65  C.  C.  A.  495.  In  that  case  the  steve- 
dore's men  were  raising  a  heavy  skid  from  a  lighter.  The  boom  was 
held  by  a  wire  cable  known  as  a  "topping-lift,"  which  extended  from 
the  end  of  the  boom  to  a  block  on  the  mast.  The  skid  caught  on  the 
side  of  the  vessel,  and,  the  winch  not  stopping,  the  topping-lift  broke 
close  to  the  eye.  The  boom  was  rigged  by  the  stevedores,  not  by  the 
ship,  and  an  ample  supply  of  gear  and  tackle  for  such  rigging  was 
furnished  by  the  ship.  Such  supply  of  rigging  included  chains  as 
well  as  wire  rope  in  proper  lengths  for  use  as  "topping-lift,"  and  the 
ship  sought  to  escape  liability  because  the  stevedore's  men,  with  rig- 
ging before  them  (the  chains)  which  would  have  stood  the  strain, 
selected  rigging  (the  wire)  which  would  be  likely  to  break  if  the  load 
caught.  That  contention,  however,  was  found  by  the  court  to  be  with- 
out merit,  because  the  evidence  showed  that  a  wire  topping-lift  was  as 
safe  for  the  purpose  as  a  chain.  It  appeared  that  the  utmost  lifting 
capacity  of  the  engine  was  only  3  tons,  while  a  wire  cable  of  the  size 
used,  if  in  good  condition,  would  lift  easily  20  tons.  The  ship  was 
held  liable  because  the  splice  near  the  eye  of  the  cable  had  become 
weakened  by  the  corrosive  action  of  rust,  a  condition  which  would 
have  been  apparent  if  the  "service"  of  bagging  and  spun  yarn  had 
been  removed  when  the  ship's  officers  made  their  regular  inspections. 
We  did  not  hold  that  it  was  necessary  to  remove  such  "service"  at 


Digitized  by  VjOOQ IC 


40  83  C.  C.  A.  REPORTS. 

every  inspection,  but  that  the  cable  in  question  had  been  so  handled, 
being  left  exposed  in  the  rigging  when  at  sea,  instead  of  being  housed 
in  some  warm,  dry  place,  that  tfie  ship's  officers  were  bound  to  antici- 
pate that  its  life  was  nearing  an  end,  and  that  its  weakest  point  (the 
splice)  "should  have  been  subjected  to  some  periodic  examination  and 
renewal  of  the  oiled  service  which  was  intended  to  protect  it."  The 
King  Gruffydd  is  a  very  different  case  from  the  one  at  bar,  where 
there  is  no  proof  of  unfitness  for  the  purpose  to  which  the  fall  was 
appropriated,  and  where  the  stevedores  remove  a  wire  fall  manifestly 
impervious  to  chafing  and  substitute  a  rope  one  which  they  knew  would 
rapidly  deteriorate  under  the  hard  usage  to  which  they  thereafter  ex- 
pose it. 

The  facts  in  Jeffries  v.  De  Hart  (Third  Circuit)  102  Fed.  765,  42 
C.  C.  A.  615,  are  similar  to  those  in  the  case  at  bar.  The  stevedores 
themselves  selected  from  the  ship's  tackle  what  rigging  they  preferred, 
and  the  ship  was  held  not  to  be  in  fault  because  their  selection  turned 
out  to  be  improvident. 

The  conclusion  of  the  district  judge  that  both  the  stevedore's  fore- 
man and  the  ship's  officer  were  negligent  is  based  solely  upon  the  cir- 
cumstance that  the  mate,  about  10  a.  m.,  some  time  after  the  substitu- 
tion, noticed  that  the  change  of  rope  for  wire  had  been  made  and 
asked  the  foreman  the  reason  for  it.  The  reply  was  that  they  wanted 
the  wire  for  aft,  and  that  the  rope  was  quite  good  to  lift  anything  they 
wanted  to  lift.  This  is  not  sufficient  to  hold  the  ship  in  fault.  For 
aught  that  appears,  the  rope  was  perfectly  good  if  it  were  used  care- 
fully and  overhauled  from  time  to  time  to  see  if  it  was  being  chafed 
by  use. 

The  decree  is  reversed,  with  costs  of  this  appeal,  and  cause  re- 
manded, with  instructions  to  dismiss  the  libel. 


a53  Fed.  858.) 

G.  GULBENKIAN  &  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  26,  1907.) 

No.  234  (4,125). 

Customs  Duties— Appbaisement— Mixed  Wools. 

White  and  colored  wools  were  sold  together  in  the  Bagdad  market  at 
one  price,  without  any  distinction  as  to  color;  this  heing  In  accord  with 
immemorial  practice  in  that  market.  Held,  that  in  finding  "the  actual 
market  value  •  ♦  ♦  in  the  principal  markets  of  the  country  whence 
imported,  and  in  the  condition  In  which  such  merchandise  is  there  l>ought 
and  sold  for  exportation  to  the  United  States,"  under  Customs  Administra- 
tive Act  June  10,  1890,  c.  407,  §  19,  26  Stat  139  [U.  S.  Comp.  St.  1901,  p. 
1925],  both  kinds  of  wool  should  be  appraised  at  the  same  price,  in  ac- 
cordance with  the  manner  of  purchase,  without  regard  to  any  difference 
in  Value  which  may  attach  to  each  kind  in  any  other  country. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  decision  below  affirmed  a  decision  of  the  Board  of  United  States  Gen- 
eral Appraisers  (G.  A.  6,151  [T.  D.  26,719]),  which  had  affirmed  the  assess- 
ment of  duty  by  the  collector  of  customs  at  the  port  of  New  York.  The  Im- 
portation in  controversy  consisted  of  1,000  bales  of  wool,  of  which  800  were 
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inyoieed  as  white,  and  200  as  colored.  This  wool  was  the  subject  of  reap- 
praisement  proceedings  under  Customs  Administrative  Act  June  10,  1800,  €• 
407,  §  13,  26  Stat  136  [U.  S.  Comp.  St  1901,  p.  1932],  before  a  single  Gen- 
eral Appraiser,  and  then,  on  appeal,  before  a  board  of  three  General  Ap- 
praisers, as  a  result  of  which  an  advance  in  value  as  to  the  white  bales, 
which  was  made  by  the  local  appraiser,  stood  .affirmed.  Proceedings  were  then 
brought  by  the  importers  under  section  14  of  said  act  (26  Stat  137  [U.  S. 
Oomp.  St  1901,  p.  19331),  for  the  purpose  of  testing  the  legality  of  the  ap- 
praisement and  the  reappraisements ;  and  at  the  hearing  before  the  Board  of 
General  Appraisers  in  these  latter  proceedings  the  importers  introduced  evi- 
doice  intended  to  show  that  the  appraisement  by  the  local  appraiser  was  il- 
legal The  Board,  however,  held  that,  whatever  Irregularity  may  have  char- 
acterized that  appraisement,  it  would  have  been  cured  by  a  valid  reappraise- 
ment,  and  that  there  was  no  evidence  that  the  reappraisements  before  a  single 
General  Appraiser  had  not  been  properly  made.  The  assessment  of  duty  was 
therefore  affirmed.  In  the  Circuit  Court,  on  appeal,  considerable  additional 
evidence  was  introduced  by  the  importers. 

The  pertinent  part  of  section  19  of  said  act  (26  Stat.  139  [U.  S.  CJomp.  St 
IfiOl,  p.  1925]),  the  construction  of  which  is  involved  herein  reads  as  follows: 
"Sec  19.  That  whenever  imported  merchandise  is  subject  to  an  ad  valorem 
rate  of  duty,  or  to  a  duty  based  upon  or  regulated  in  any  manner  by  the 
value  thereof,  the  duty  shall  be  assessed  upon  the  actual  market  value  or 
wbolesale  price  of  such  merchandise  as  bought  and  sold  in  usual  wholesale 
quantities,  at  the  time  of  exportation  to  the  United  States,  in  the  principal 
markets  of  the  country  from  whence  imported,  and  in  the  condition  In  which 
such  merchandise  is  there  bought  and  sold  for  exportation  to  the  United 
States,  or  consigned  to  the  United  States  for  sale,  including  the  value  of  all 
cartons,  cases,  crates,  boxes,  sacks,  and  coverings  of  any  kind,  and  all  other 
costs,  charges,  and  expenses  incident  to  placing  the  merchandise  in  condition, 
packed  ready  for  shipment  to  the  United  States." 

The  opinion  filed  by  the  court  below  reads  as  follows: 

WHEELEB,  District  Judge.  These  are  white  and  colored  wools,  mostly 
white,  coming  from  Bagdad.  They  are  by  practice  sold  there  at  the  same 
price,  although  the  white  is  worth  considerably  the  most  for  bringing  here, 
and  they  have  been  appraised  here  according  to  that  difference.  The  prin- 
cipal question  seems  to  be  whether  the  appraisers  here  must  follow  that  prac- 
tice in  ascertaining  the  actual  market  value  or  wholesale  price  of  the  wool,  or 
may  the  actual  value  of  each  there  separately  for  exportation  to  this  country 
be  ascertained.  That  arbitrary  practice  does  not  aid  in  ascertaining,  but 
rather  conceals,  the  actual  market  value  of  the  white  wool,  and  it  should  not 
be  followed  when  it  would  have  that  effect 

Some  questions  have  been  made  about  the  regularity  of  the  first  appraisals, 
but  these  were  appealed  from,  and  the  proceedings  on  the  appeals  seem  to  be 
tbe  only  ones  in  question,  and  they  do  not  appear  to  be  radically  wrong  when 
tbe  basis  is  found  to  be  right. 

The  paragraphs  of  Tariff  Act  July  24,  1897,  c.  11,  8  1,  30  Stat  182,  183 
[U.  S.  C!omp.  St  1901,  pp.  1664,  1665,  1666],  in  question  are  as  follows: 

"Par.  351.  Class  three,  that  is  to  say,  Donskoi,  native  South  American, 
Oordova,  Valparaiso,  native  Smyrna,  Russian  cameFs  hair,  and  all  such  wools 
of  like  character  as  have  been  heretofore  usually  imported  into  the  United 
States  from  Turkey,  Greece,  Syria,  and  elsewhere,  excepting  improved  wools 
hereinafter  provided  for." 

'Tar.  358.  On  wools  of  the  third  class  and  on  camel's  hair  of  the  third 
class,  the  value  whereof  shall  be  twelve  cents  or  less  per  pound,  the  duty 
shall  be  four  cents  per  pound. 

"Par.  359.  On  wools  of  the  third  class,  and  on  camel's  hair  of  the  third 
class,  the  value  whereof  shall  exceed  twelve  cents  per  pound,  the  duty  shall 
be  seven  cents  per  pound." 

Hatch  &  Clute  (J.  Stuart  Tompkins,  of  counsel),  for  importers. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 
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COXE,  Circuit  Judge.  The  question  in  controversy  is,  whether  the 
wool  brought  here  from  Bagdad,  Turkey,  shall  pay  four  cents  per 
pound  under  paragraph  358  or  seven  cents  per  pound  under  paragraph 
359.  If  the  value  of  the  wool  was  twelve  cents  or  less  per  pound  the 
appellants  should  succeed;  if  more  than  twelve  cents  per  pound  the 
appellee  should  succeed. 

There  is  no  disputed  question  of  fact.  The  wool  in  question,  without 
any  distinction  as  to  color,  was  purchased  by  the  importers  at  Bagdad 
for  7.36  piasters  per  oke  and,  after  adding  all  packing  charges  re- 
quired by  section  19  of  the  administrative  act,  the  value  of  the  wool 
at  Bagdad  was  less  than  twelve  cents  per  pound. 

The  appellants  have  been  importing  wool  from  Bagdad  for  twenty- 
five  years.  They  purchased  white  and  colored  wool  in  the  market 
for  the  same  price  and  always  invoiced  their  purchases  at  the  cost 
price  precisely  as  in  the  present  instance.  The  white  and  colored  wool 
are  invariably  sold  together  and  for  the  same  price. 

One  of  the  importers  testifies : 

"The  owner  of  a  lot  will  say  *here  Is  my  lot,  this  Is  my  price.'  We  take  It, 
we  pack  it  as  far  as  possible,  so  called  white  and  so  callec)  colored  separately. 
We  sell  the  wool  in  this  country.  It  contains  maybe  30  per  cent,  of  gray,  from 
10  or  5  per  cent.  We  can  never  separate  them ;  we  take  one  fleece,  for  In- 
stance, you  will  see  on  one  side  it  looks  all  white,  and  turn  It  and  find  it  is 
black  or  some  other  color;  It  Is  the  character  of  the  wool  that  they  never 
come  absolutely  white;  there  Is  always  mixed  colors,  part  of  the  sheep  fleece 
may  be  white,  might  have  a  black  mark  on  it,  or  near  the  skirt  may  be  yel- 
low or  brown.  •  •  ♦  We  buy  them  at  one  price.  If  I  were  to  Invoice  it 
at  any  different  prices  I  would  not  know  what  price  to  invoice  one  from  the 
others.  •  •  •  There  Is  no  distinction.  We  have  to  pay  the  same  price 
whether  It  Is  white  or  colored.** 

The  testimony  establishes  overwhelmingly,  and  without  contradic- 
tion, that  in  the  Bagdad  market  from  time  immemorial,  the  white 
and  colored  wools  have  been  sold  together  and  always  at  the  same 
price.  Even  when  a  partial  separation  was  made  the  price  was  the 
same  for  the  white  as  for  the  colored  wool.  There  is  no  such  thing 
as  a  strictly  white  wool  coming  from  the  Bagdad  markets.  Wools 
called  white  by  manufacturers  and  dealers  are  not  white.  There  is 
no  difference  in  quality  between  the  so-called  white  and  the  so-called 
colored  wools. 

The  local  appraiser,  without  altering  the  total  invoice  value,  re- 
duced the  value  of  the  colored  wool  to  about  nine  cents  per  pound 
and  added  the  amount  so  deducted  to  the  white  wool,  making  the 
value  above  twelve  cents  per  pound,  and  thus  subject  to  the  high  duty 
of  paragraph  359. 

The  action  of  the  local  appraiser  was  sustained  on  reappraisement. 
The  Board  of  General  Appraisers  overruled  the  protests  and  its  de- 
cision was  affirmed  by  the  Circuit  Court. 

We  are  of  the  opinion  that  the  protests  should  have  been  sustained. 

When  the  merchandise  arrived  at  the  port  of  New  York  the  duty 
of  the  collector  was  plain.  Having  ascertained  that  it  was  wool 
imported  from  Bagdad  he  had  only  to  ascertain  its  market  value,  not 
at  New  York  or  London  or  Marseilles,  but  at  Bagdad,  add  thereto 
the  packing  charges,  and  his  duty  was  done. 
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If  the  value  of  imported  wool  is  to  be  ascertained  by  proof  addressed 
to  each  separate  importation  a  cumbersome,  unworkable  system  will 
result  which  will  open  the  door  to  uncertainty  and  fraud. 

In  order  that  the  collector  may  have  an  infallible  standard  by  which 
to  measure  value  Congress  enacted  (section  19  of  the  customs  ad- 
ministrative act)  that  duty  shall  be  assessed  upon  the  actual  market 
value  of  the  merchandise  as  bought  and  sold  in  usual  wholesale  quan- 
tities in  the  principal  markets  of  the  country  from  whence  imported. 

The  rule  thus  fixed  by  statute  is  plain  and  simple ;  binding  alike  on 
importer  and  collector.  Neither  may  vary  or  evade  it.  Neither  may 
appeal  to  other  criteria  of  value. 

If  the  rule  had  been  followed  in  the  present  case  the  value  of  ap- 
pellants' wool  would  inevitably  have  been  fixed  at  less  than  twelve 
cents  per  pound.  By  discarding  the  rule,  and  substituting  argument 
and  conjecture,  a  conclusion  is  reached  which  fixes  the  value  of  four- 
fifths  of  the  importation  at  thirteen  cents  per  pound  and  one-fifth  at 
nine  cents  per  pound.  And  yet  if  the  record  contains  a  syllable  of 
proof  that  any  of  this  wool,  or  similar  wool,  was  ever  bought  and  sold 
in  Bagdad  for  thirteen  cents  or  nine  cents  per  pound,  or  that  such 
difference  in  value  as  this  can  exist  in  the  same  lot  of  wool,  we  have 
failed  to  discover  it. 

The  argument  of  the  appellee  rests,  we  think,  upon  the  initial  fal- 
lacy that  the  white  wool  was  worth  more  in  the  markets  of  Bagdad 
than  the  colored  wool. 

The  proof  shows  that  it  was  not  worth  more  and  a  finding  to  the 
contrary  must  either  be  wholly  arbitrary  or  based  upon  facts  which 
the  statute  excludes  from  consideration,  viz.,  value  in  this  country. 
The  value  of  the  wool  here  or  in  foreign  countries,  other  than  Turkey, 
the  use  to  which  the  wool  was  to  be  put,  the  object  of  the  purchaser 
in  separating  it,  are  all,  in  our  judgment,  matters  extraneous  to  the 
issue. 

By  the  express  command  of  the  statute  the  collector  was  prohibited 
from  considering  anything  but  the  actual  market  value  of  the  wool  in 
the  principal  markets  of  Turkey.  Having  ascertained  that  value  he 
should  have  levied  duty  accordingly. 

The  proof  establishes  beyond  contradiction  or  doubt  that  the  value 
of  the  wool  at  Bagdad  was  less  than  twelve  cents  per  pound  and  it 
should  have  been  so  fixed. 

The  decision  is  reversed. 


a53  Fed.  861.) 

EDWARD  BEKNECHE  &  BRO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  26,  1907.) 

No.  236  (4,049). 

Cv8touB  Duties— Classification— Hawd-made  Papers— India  Tbansfee  Pa- 

FEB. 

The  hand-made  papers  coverer  by  Tariff  Act  July  24,  1897,  c.  11,  §  1, 
Schedule  M,  par.  401.  30  Stat.  189  [U.  S.  Comp.  St  1901,  p.  1672].  enunier- 
atlug  **writlng,  letter,  hand-made,  drawing,  •  •  ♦  and  typewriter 
paper,"  are  not  only  those  used  as  writing  papers,  but  also  that  suitable 
for  other  uses,  as  hand-made  India  transfer  paper  used  for  making  litho- 
graphic transfers  and  In  printing. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

See  G.  A.  6,058  (T.  D.  26,440). 

Following  is  the  opinion  of  the  court  below: 

WHEELER,  District  Judge.  This  is  found  to  be  specifically  hand-made 
paper,  which  is  specifically  provided  for  under  paragraph  401  of  the  act  of 
1897,  and  is  not  such  as  was  under  consideration  in  Miller  y.  U.  S.  (G.  C.)  128 
Fed.  469,  although  the  remark  there  made  would  cover  it,  as  held  by  the  Board. 
That  remark  as  made  by  me  does  not  appear  to  have  been  sound,  and  was  not 
essential  to  the  decision,  and  was  not  approved  by  the  mere  affirmance  of  the 
decision.  The  question  seems  to  be  still  open,  and  the  specific  designation  must 
govern.  The  decision  of  the  Board  brought  about  apparently  by  that  remai^ 
therefore  is  erroneous. 

Decision  reversed. 

Walden  &  Webster  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  merchandise  in  question  is  hand-made 
India  transfer  paper  imported  from  China.  It  is  used  for  making 
lithographic  transfers  and  is  sold  to  dealers  in  lithographic  supplies. 
It  is  also  used  for  printed  proofs  and  plates.  It  was  assessed  by  the 
collector  as  hand-made  paper  under  paragraph  401  of  the  act  of  1897 
(Act  July  24,  1897,  c.  11,  §  1,  Schedule  M,  30  Stat.  189  [U.  S.  Comp. 
St.  1901,  p.  1672],  the  relevant  portions  of  which  are  as  follows: 

"Writing,  letter,  note,  hand-made,  drawing,  ledger,  bond,  record,  tablet,  and 
typewriter  paper,  weighing  not  less  than  ten  pounds ;  ♦  ♦  ♦  but  if  any  such 
paper  is  ruled,  bordered,  embossed,  printed,  or  decorated  in  any  manner,  It 
shall  pay  ten  per  centum  ad  valorem  In  addition  to  the  foregoing  rates." 

The  importers  insist  that  the  merchandise  should  have  been  as- 
sessed as  paper  not  specially  provided  for  under  paragraph  402,  which,, 
so  far  as  it  relates  to  this  controversy,  is  as  follows : 

"Paper  hangings  and  paper  for  screens  or  fireboards,  and  all  other  paper 
not  specially  provided  for  In  this  act,  twenty-five  per  centum  ad  valorem." 
30  Stat.  189. 

The  Board  of  General  Appraisers  felt  constrained  to  overrule  the 
classification  of  the  collector  upon  the  authority  of  Miller  v.  U.  S.^ 
128  Fed.  469,  in  which  it  is  said,  in  substance,  that  paragraph  401 
relates  exclusively  to  writing  papers. 

Judge  Wheeler  who  decided  the  Miller  Case  also  decided  the  case 
at  bar.  He  points  out  that  his  previous  interpretation  of  paragraph 
401  was  incorrect  and  obiter  dictum  and  finds  the  merchandise  spe- 
cifically provided  for  therein  as  hand-made  paper.  We  believe  the 
later  decision  to  be  correct. 

Paragraph  401  cannot,  as  the  appellants  contend,  be  limited  to  the 
class  of  hard  stock,  hard  sized  writing  and  drawing  papers.  If  it 
had  been  the  intention  of  Congress  so  to  limit  the  paragraph  that  in- 
tention could  have  been  succinctly  expressed  by  the  use  of  the  words, 
"writing  and  drawing  paper  weighing  not  less,"  etc.  The  inclusion 
of  hand-made  paper  and  typewriter  paper  indicates  a  purpose  not 
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to  confine  the  paragraph  within  the  narrow  limits  suggested,  for  neither 
is  particularly  suitable  for  drawing  or  writing. 

Furthermore,  the  appellants'  contention  overlooks  the  significance 
of  the  clause  "but  if  any  such  paper  is  *  *  *  printed  or  decorated 
in  any  manner."  Congress  evidently  had  in  mind  paper  not  only  suit- 
able for  writing  and  drawing  but  for  printing  as  well.  In  other  words, 
the  language  specifically  covers  a  hand-made  printing  paper.  That 
the  paper  in  question  is  hand-made  is  undisputed.  The  statement 
that  it  is  wholly  unfit  for  printing  is  not  sustained  by  the  testimony,  at 
least  as  broadly  as  counsel  assert. 

One  of  the  witnesses  says: 

"It  is  transfer  paper,  used  from  one  stone  to  another.  It  would  be  bother- 
some, of  course,  to  print  that  so  many  times  and  the  lithographer  takes  a  piece 
of  that  paper  and  puts  it  on  the  stone,  from  there  It  is  printed  out  That  is 
what  the  paper  is  used  for.    •    •    • 

"Q.  Do  you  know  whether  you  can  print  on  it? 

"A.  Oh,  yes. 

"Q.  Do  you  know  whether  it  can  be  printed  on? 

"A.  They  print  transfers  on  it" 

That  it  can  be  printed  on  with  type  can  be  demonstrated  by  a  very 
simple  experiment  with  a  rubber  stamp. 

We  find  that  the  paper  in  question  is  specially  provided  for  as  hand- 
made under  paragraph  401  of  the  tariff  act 

The  decision  is  affirmed. 
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THE  ROBERT  R.  KIRKLAND. 

(arcult  CJourt  of  Appeals,  Third  Circuit.     May  7,  1907.) 

No.  20. 

1.  ShIFPINCI OWNEBSHIP    OF    VESSEL — EjVIDENCE    CONSIDERED. 

Evidence  considered,  and  held  not  to  sustain  the  claim  of  a  respondent 
to  tihe  ownership  of  a  vessel  in  controversy. 

2.  Sake — Lien — ^Authority  to  Contbact  fob  Repairs. 

One  of  the  respondents  and  another  person  were  appointed  Joint  agents 
to  represent  a  number  of  parties  who  had  Joined  in  the  purchase  of  the 
plant  and  vessels  of  a  dredging  company  to  be  paid  for  in  installments, 
with  power  to  make  the  payments  and  receive  and  manage  the  property. 
The  other  respondent  was  a  firm  of  which  the  first  respondent  was  a 
member,  and  which  was  also  one  of  the  purchasers  of  the  dredging  prop- 
erty. Held,  that  the  individual  respondent  had  no  power  as  agent  to  con- 
tract for  the  malting  of  repairs  by  his  firm  on  one  of  the  vessels  purchased 
and  delivered  to  the  agents,  without  the  concurrence  of  his  co-agent,  and 
that  the  firm  could  not  hold  the  vessel  under  a  claimed  lien  for  repairs 
so  ordered  by  him. 

[Ed.  Note.— -For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Shipping,  §  323.] 

3.  Same — Suit  to  Recover  Vessel — Title  to  Support. 

The  purchasers  of  such  dredging  fleet  having  ratified  the  action  of  the 
directors  of  a  dredge  owners  association  of  which  they  were  all  members, 
appointing  a  committee  to  supercede  the  agents  previously  acting,  with 
power  to  complete  payment  and  take  title  to  the  property  purchased  and 
to  manage  and  dispose  of  the  same,  such  committee,  after  receiving  a 
bill  of  sale  of  the  purchased  vessels,  in  their  own  names,  were  authorized 
to  maintain  a  suit  as  owners  to  recover  possession  of  one  of  the  vessels 
against  one  of  the  constituent  owners  which  wrongfully  withheld  it 
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4.  Admibalty — Cost  of  Eleepino  Libeled  Vessel — ^Allowance  to  Marshal. 
A  marshal  who  has  taken  possession  of  a  vessel  on  a  process  from  a  court 
of  admiralty  is  responsible  for  her  safe  keeping  to  all  parties  in  interest, 
and,  if  he  dispenses  with  a  caretaker  at  the  request  of  one  party,  it  is 
within  his  discretion  to  again  take  possession  and  incur  the  expense  of  a 
keeper  as  authorized  by  Rev.  St  S  829  [U.  S.  Ck)mp.  St  1901,  p.  636]. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  143  Fed.  610. 

R.  D.  Benedict,  for  appellants. 

Albert  A.  Wray  and  Linsly  Rowe,  for  appellees. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  United  States 
District  Court  for  the  district  of  New  Jersey,  in  admirality,  in  a  libel 
for  possessiott,  by >  the  appellees,  against  the  steamtug  Robert  R.  Kirk- 
land,  Ralph  G.  Packard  and  Josiah  S.  Packard,  appellants. 

On  the  pleadings  and  proofs  of  the  respective  parties,  the  court  be- 
low adjudged  that  the  libelants  were  the  true  legal  owners  of  the  said 
steamtug,  and  that  possession  of  the  same  be  delivered  to  them  by  the 
marshal,  and  that  the  libelants  recover  against  Ralph  G.  Packard  and 
Josiah  S.  Packard  their  taxed  costs,  amounting  to  $524.00. 

The  opinion,  pursuant  to  which  this  decree  was  entered,  is  reported 
in  143  Fed.  610. 

After  a  careful  examination  of  this  record  we  are  convinced  that 
the  learned  judge  of  the  court  below  was  correct  in  his  findings  of 
fact  and  conclusions  of  law.  The  contention  of  appellants  on  the 
question  of  title  to  the  tug,  seems  to  rest  largely  on  ah  erroneous 
conception  of  the  authority  of  the  Board  of  Directors  of  the  Atlantic 
&  Gulf  Coast  Dredge  Owners  Association,  with  respect  to  the  busi- 
ness and  affairs  of  the  parties  of  the  second  part  to  the  agreement 
of  October  12th,  1892.  Its  relation  to  these  parties  was  purely  ad- 
visory, and  though  intimate,  by  reason  of  the  fact  that  tiie  parties 
of  the  second  part  constituted  a  part  of  its  membership,  its  board 
of  directors  did  not  represent,  and  did  not  claim  to  represent,  said 
parties  to  the  agreement  referred  to,  otherwise  than  by  their  friend- 
ly offices.  Even  if  the  weight  of  the  testimony  established  the  fact 
of  the  agreement  to  sell,  alleged  by  R.  G.  Packard  to  have  been  made 
by  said  board  of  directors,  of  the  steamtug  to  himself,  for  $1600.00 
(which  we  do  not  think  it  does),  such  an  agreement  would  have  been, 
as  found  by  the  learned  judge  of  the  court  below,  a  nullity.  There 
was  no  evidence  of  any  authority  in  said  board  to  make  such  a  sale, 
and  they  had  expressly  disclaimed  any  such  authority  in  the  vote 
adopted  by  them  on  December  4th,  1895,  in  which  R.  G.  Packard 
participated,  by  providing: 

"That  this  vote  should  be  submitted  to  the  members  of  said  party  of  the 
second  part  to  the  contract  aforesaid,  for  their  ratification,  adoption  and  con- 
firmation." 

In  regard  to  the  possessory  lien  claimed  by  the  firm  of  R.  G. 
Packard  and  J.  S.  Packard,  it  may  be  added  to  what  has  been  said 
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by  the  learned  judge  of  the  court  below,  that  the  bills  for  repair  made 
by  the  firm,  of  which  R.  G.  Packard  was  a  member,  are  open  to  the 
criticism  to  which  all  transactions  are  amenable,  where  a  trustee  deals 
with  himself  in  matters  affecting  the  trust  property.  We  agree, 
however,  to  the  correctness  of  the  ground  upon  which  the  court  be- 
low rested  its  decision. 
Counsel  for  the  appellants  say  in  their  brief,  that: 

"The  district  court  committed  two  grave  errors,  in  its  consideration  of  tlie 
claim  of  R.  G.  and  J.  S.  Packard  to  be  reimbursed  for  their  expenditures 
on  the  vessel,  l>efore  possession  should  be  taken  from  them." 

They  say: 

*The  first  error  consisted  in  misunderstanding  the  nature  of  the  claim  of 
the  Packard  firm." 

In  proof  of  this,  they  cite  the  following  language  of  the  court: 

"He  (Packard)  could  not,  without  the  consent  of  his  co-trustee;  authorize  his 
firm  to  repair  the  tug  in  any  such  manner  as  to  give  to  that  firm  a  maritime 
lien  upon  her." 

The  italics  are  those  of  counsel,  who  proceed  to  say  that  the  firm 
"never  claimed  to  have  a  maritime  lien  on  the  tug.  They  claimed 
below,  and  claim  here,  a  simple  common  law  or  possessory  lien." 
We  think  it  is  quite  clear,  that  the  learned  judge  of  the  court  be- 
low used  the  words  "maritime  lien"  in  a  general  or  non-technical 
sense,  as  being  a  lien,  the  subject  matter  of  which  was  a  vessel,  and 
not  as  distinguished  from  a  common  law  or  possessory  lien.  What 
was  said  by  the  learned  judge,  was  entirely  applicable  to  the  com- 
mon law  lien  claimed  by  appellants. 

We  have  examined  carefully  the  exceptions  filed  by  claimants  and 
respondents  in  the  court  below,  to  the  marshal's  fees  for  compensation 
to  a  keeper,  from  March  17th,  1899  to  May  29th,  1899,  at  $2.50  per 
day,  and  also  for  extra  compensation  for  expenses  of  pumping,  74 
days  at  50  cents  per  day,  amounting  in  all  to  $222.00.  The  ground 
of  appellant's  contention  is,  that,  inasmuch  as,  shortly  after  the  mar- 
shal had  taken  possession  of  the  tug,  by  virtue  of  the  process  issued 
at  the  instance  of  the  libelants,  the  watchman  placed  thereon  by  the 
marshal  wajs  withdrawn  at  the  request  of  the  proctors  for  the  libel- 
ants. Some  days  after  this  withdrawal,  the  tug  was  again  seized  by 
the  marshal,  on  a  libel  filed  by  R.  G.  Packard,  one  of  the  respondents 
in  this  case.  A  keeper  was  then  put  in  charge  of  the  tug,  and  after 
the  dismissal  of  the  said  libel  by  the  court,  was  kept  in  charge  under 
the  authority  claimed  by  the  marshal  under  the  original  process,  by 
virtue  of  which  he  first  seized  the  tug  at  the  suit  of  the  libelants  in 
the  present  case.  It  appears  from  the  exhibits  that  some  protest 
was  made,  against  thus  incurring  the  expense  of  the  keeper,  by  the 
proctors  for  the  libelants,  and  an  offer  was  made  to  give  the  marshal 
an  indemnity  bond,  on  condition  that  he  would  dispense  with  such 
custody.  This  bond,  however,  was  never  given,  and  the  marshal 
insisted  that  his  responsibility  under  the  process  in  his  hands  was  such 
as  required  him  to  see  to  the  safety  of  the  vessel  that  he  had  seized. 
The  responsibility  thus  incurred  was  not  only  to  the  libelants,  but  to 
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all  who  were  interested  as  claimants,  or  otherwise,  in  the  property 
seized.  In  dispensing  for  a  few  days  with  a  keeper,  at  the  request  of 
the  proctors  for  the  libelants,  in  the  first  instance,  the  marshal  acted 
on  his  own  responsibility,  but  it  was  entirely  within  his  discretion, 
for  his  own  protection,  and  in  the  performance  of  his  duty,  to  again 
take  possession  and  incur  the  expense  of  a  keeper,  authorized  by  section 
829  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901.  p.  636].  We 
think  the  marshal,  in  doing  so,  acted  within  his  rights,  and  that  the 
charges  allowed  by  the  court  for  a  keeper,  were  within  the  legal  limit 
prescribed,  and  the  charge  for  extra  labor  for  pumping  to  keep  the 
vessel  afloat  was  reasonable,  and  was  properly  incurred. 

The  order  of  the  court  below  in  that  respect  is,  therefore,  approved, 
and  its  decree  is  hereby  affirmed. 


<153  Fed.  866.) 

THE  ANNA  M.  FAHY. 

THE  OVERBROOK. 

THE   MEDIA. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 
No.  266. 

1.  Navioablb  Waters — Obstbuotion  by  Wreck — LiABiLitr  or  Ownkb  roi 

Failure  to  Mark  Wreck. 

Act  March  8,  1809,  c.  425,  §  15,  30  Stat  1152  [U.  S.  Comp.  St  1901,  p. 
3543],  which  provides  that,  whenever  a  vessel  is  wrecked  and  sunk  In  a 
navigable  channel,  **lt  shall  be  the  duty  of  the  owner  of  snch  sunken 
craft  to  immediately  mark  it  with  a  bnoy  or  beacon  during  the  day  and  a 
lighted  lantern  at  night,"  places  such  duty  upon  the  owner,  and  no  one 
else,  and  he  cannot  shift  the  responsibility  for  an  injury  to  another  vessel 
resulting  from  his  failure  to  perform  It  upon  tugs  which  caused  the  wreck 
by  their  fault  when  he  had  notice  of  the  situation  in  ample  time  to  have 
performed  the  duty  before  damage  resulted. 

2.  Same. 

The  owner  of  a  canal  boat  which  was  sunk  in  New  York  Bay,  who  re- 
ceived notice  of  the  sinking  at  once,  and  could  have  had  it  marked  as  re- 
quired by  statute  within  an  hour,  is  liable  for  the  damages  caused  by  a 
passing  vessel  coming  into  collision  with  the  wreck  six  hours  later,  when 
it  was  still  unmarked. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

On  appeal  from  a  decree  of  the  District  Court  for  the  Southern  District  of 
Now  York  awarding  damages  to  the  libelants,  owners  of  the  tug  Bulley,  for 
injuries  sustained  by  her  as  the  result  of  running  upon  the  sunken  canal-boat 
Anna  M.  Fahy.  The  Fahy  was  sunk  by  reason  of  the  negligence  of  the  tugs 
Overbrook  and  Media  in  towing  her  upon  the  rocks  near  St  George,  Staten 
Island.  The  claimant  of  the  Fahy  brought  in  the  tugs  under  the  fifty-ninth 
rule  in  admiralty.  The  District  Court  dismissed  his  petition  with  costs  and  the 
claimant  has  appealed  to  this  court,  Insisting  that  the  Fahy  should  be  ab- 
solved and  the  tugs  Overbrook  and  Media  held  for  the  libelants*  damagea 

John  F.  Foley,  William  J-.  Martin,  for  libelant 
James   K.   Symmers,   James   Emerson  Carpenier,  and  Carpenter, 
Park  &  Symmers,  for  the  Fahy. 
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William  S.  Montgomery,  Henry  Galbraith  Ward,  and  Robinson, 
Biddle  &  Ward,  for  The  Overbrook  and  Media. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  tug  Bulley  was  damaged  by  running 
upon  the  sunken  wreck  of  the  canal  boat  Fahy  shortly  after  6  o'clock 
on  the  evening  of  April  4,  1905.  The  Fahy  sank  about  8 :30  on  the 
morning  of  the  same  day  having  been  negligently  towed  on  the  rocks 
by  the  tugs  having  her  in  charge.  The  Bulley  was  without  fault 
and  is  entitled  to  a  decree  against  the  vessel  or  vessels  responsible  for 
her  damages.     This  proposition  is  not  controverted. 

The  libel  was.  filed  upon  the  theory  that  the  Fahy  was  solely  liable 
for  the  reason  that  her  owner  neglected  to  comply  with  the  provisions 
of  section  15  of  the  act  of  March  3,  1899,  which  directs  that  it  shall 
be  the  duty  of  the  owner  of  a  vessel  sunk  in  a  navigable  channel  im- 
mediately to  mark  it  with  a  buoy  or  beacon  during  the  day  and  a  lighted 
lantern  at  night.     30  Stat.  1152,  c.  425,  U.  S.  Comp.  St.  1901,  p.  3543. 

The  duty  thus  made  imperative  was  wholly  neglected.  From  the 
sinking  of  the  Fahy  to  the  collision  with  the  Bulley  nearly  ten  hours 
elapsed  and  no  buoy  or  beacon,  or  mark  of  any  kind,  had  appeared 
above  the  wreck.  This  failure  to  act,  imperilling  as  it  did  the  lives  and 
property  of  those  navigating  a  much  frequented  channel,  is  made  un- 
lawful by  the  statute  and  was  negligence  of  a  pronounced  type. 

It  is  argued  that  the  word  "immediately"  as  used  in  the  statute 
means  within  a  reasonable  time.  Undoubtedly  the  word  should  be 
construed  having  in  view  the  circumstances  of  the  particular  situation 
in  hand;  what  might  be  justifiable  delay  in  one  case  would  be  culpable 
delay  in  another.  Here,  however,  we  are  confronted  with  no  problem 
of  this  character,  for  the  reason  that  the  owner  was  informed  of  the 
disaster  shortly  after  12  o'clock,  and,  had  he  acted  promptly,  he  could 
have  had  a  mark  placed  over  the  wreck  within  an  hour  thereafter. 
Instead  of  doing  this  he  wasted  valuable  time  in  communicating  with 
his  insurers  and  the  engineer  corps  and  did  not  notify  the  Merritt  & 
Chapman  Wrecking  Company  until  about  2  o'clock,  when  he  asked 
them  to  locate  the  wreck  and,  incredible  as  it  may  seem,  he  gave  no 
order  to  mark  it.  It  was  not  until  4  o'clock  that  the  order  finally  came 
to  place  a  buoy  above  the  wreck.  Thereafter,  the  negligence  in  fail- 
ing to  act  until  after  6  o'clock  was  that  of  the  wrecking  company,  but 
its  fault  in  this  regard  must  be  imputed  to  the  claimant.  The  law 
placed  the  duty  of  marking  the  wreck  upon  him  and  he  cannot  escape 
responsibility  by  delegating  it  to  others.  The  Merritt-Chapman  Com- 
pany was  his  agent  and  he  is  responsible  for  its  acts  and  omissions. 
No  construction  can  be  placed  upon  the  statute  which  makes  it  inap- 
plicable to  an  owner  who  delays  action  for  six  hours  after  knowledge 
of  all  the  essential  particulars,  when  he  could  have  communicated 
with  those  in  the  vicinity  of  the  wreck  immediately  and  could  have 
reached  it  in  person  in  less  than  an  hour. 

The  tugs  Overbrook  and  Media  are  undoubtedly  liable  to  the  owner 
of  the  Fahy  for  their  negligence  in  towing  her  upon  the  rocks,  but 
are  they  liable  to  the' Bulley  for  failure  to  mark  the  wreck?    The  dis- 
trict judge  thought  not  and  we  are  inclined  to  agree  with  him. 
83C.C.A.--4 
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The  statute  places  the  duty  to  mark  upon  the  owner  and  no  one 
else ;  there  is  no  divided  responsibility  and,  if  the  statute  is  to  be  ef- 
fectual, there  cannot  be. 

When  the  towage  service  ceased  by  the  sinking  of  the  Fahy  We  think 
the  tugs  were  justified  in  assuming  that  the  duty  imposed  by  statute 
upon  the  owner  would  be  performed.  The  masters  of  the  tugs  knew 
that  the  master  of  the  Fahy  was  uninjured  and  able  to  communicate 
with  her  owner  which  he  did  as  soon  as  he  arrived  in  New  York, 
and  they  might  well  have  supposed  that  if  they  took  measures  to  buoy 
the  wreck  it  would  be  regarded  as  an  impertinent  interference  with 
the  business  of  another  to  whom  that  duty  was  specifically  delegated. 

We  do  not  intend  to  hold  that  conditions  may  not  arise  where  a  duty 
is  imposed  upon  a  tug  to  mark  a  wreck  caused  by  her  negligence.  It 
may  well  be,  where  all  representatives  of  'the  owner  are  drowned  or 
where  communication  with  him  is  impossible  from  any  cause,  that  a 
duty  rests  upon  the  tug  to  mark  the  wreck.  No  such  situation  arises 
in  the  case  at  bar.  There  was  nothing  whatever  to  prevent  the  owner 
from  marking  the  wreck;  the  tugs  knew  this  and  were  justified  in 
assuming  that  the  owner  would  act  as  he  was  commanded  to  act  by 
law. 

The  decree  is  affirmed  with  interest  and  costs. 


(153  Fed.  868.) 

HORMANN,  SCHUTTE  &  CO.  V.  UNITED  STATES. 

UNITED  STATES  v.  HORMANN,  SCHUTTE  &  CO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    February  4,  1907.) 

No.  92  (4,086). 

1.  Customs    Duties— Classification— Button    Molds— BtrrroN    Shanks. 

The  provision  in  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  4li 
30  Stat  190  [U.  S.  Comp.  St.  1901,  p.  1674],  for  **button  molds,"  includes 
articles  commercially  known  as  button  shanks,  consisting  of  pairs  of  metal 
disks  so  constructed  that  when  a  piece  of  cloth  is  placed  on  top  of  one 
of  the  disks,  and  they  are  subjected  to  pressure,  a  cloth-covered  button 
is  produced. 

2.  Same — Metal  Button  Molds. 

Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  414,  30  Stat  190 
[U.  S.  Comp.  St  1901,  p.  1674],  provides  that  **buttons  ♦  ♦  ♦  and  button 
molds  ♦  ♦  ♦  shall  pay  duty  at  the  following  rates,"  and  the  schedule 
of  rates  then  prescribed  mentions  only  "buttons."  Held,  that  this  provi- 
sion for  "buttons"  should  be  construed  as  though  reading  "buttons  and 
button  molds,"  and  that  metal  button  molds  should  pay  the  rate  assigned 
to  metal  buttons. 

Cross-Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Cross-appeals  from  order  of  the  Circuit  Court,  reversing  the  de- 
cision of  the  Board  of  General  Appraisers  (G.  A.  6,142,  T.  D.  26,687), 
who  had  affirmed  the  action  of  the  collector  in  his  assessment  of  duty 
on  certain  merchandise  under  the  act  of  1897. 

The  opinion  of  the  court  below  is  reported  in  144  Fed.  707. 
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Everit  Brown,  for  the  importers. 

D.  Frank  Llo>'d,  Asst.  U.  S.  Atty. 

Before  WALLACE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  question  involved  in  these  ap- 
peals is  as  to  the  construction  of  paragraph  414  of  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  N,  30  Stat.  190  [U.  S.  Comp.  St.  1901,  p.  1674]. 
Said  paragraph  is  as  follows : 

"Buttons  or  parts  of  buttons  and  button  molds  or  blanks,  finished  or  unfin- 
ished, shall  pay  duty  at  the  following  rates,  the  line  button  measure  being  one- 
fortieth  of  one  inch,  namely :  Buttons  known  commercially  as  agate  buttons, 
metal  trousers  buttons  (except  steel),  and  nickel  bar  buttons,  one-twelfth  of 
one  cent  per  line  per  gross ;  buttons  of  bone,  and  steel  trousers  buttons,  one- 
fourth  of  one  cent  per  line  per  gross ;  buttons  of  pearl  or  shell,  one  and  one- 
half  cents  per  line  per  gross ;  buttons  of  horn,  vegetable,  ivory,  glass  or  metal, 
not  specially  provided  for  in  this  act,  three-fourths  of  one  cent  \)er  line  per 
?ross,  and  in  addition  thereto,  on  all  the  foregoing  articles  in  this  paragraph, 
fifteen  per  centum  ad  valorem;  shoe  buttons  made  of  paper,  boardi,  papier 
mache,  pulp  or  other  similar  material,  not  specially  provided  for  in  this  act, 
valued  at  not  exceeding  three  cents  per  gross,  one  cent  per  gross ;  buttons  not 
specially  provided  for  in  this  act,  and  all  collar  or  cuff  buttons  and  studs^ 
fifty  per  centum  ad  valorem." 

The  articles  in  question  consist  of  pairs  of  metal  disks,  so  construct- 
ed that  when  a  piece  of  cloth  is  placed  on  top  of  one  of  the  disks,  and 
the  two  are  subjected  to  pressure,  a  cloth-covered  button  is  produced. 
These  pairs  of  disks  are  commercially  known  as  button  shanks.  They 
are  concededly  "parts  of  buttons  and  button  molds."  The  appraiser 
returned  them  as  metal  button  molds  or  parts  of  metal  buttons,  and 
the  collector  assessed  each  pair  at  three-fourths  of  one  cent  per  line 
per  gross  and  15  per  cent,  ad  valorem.  A  line  is  one-fortieth  of  an 
inch,  and  is  used  as  a  unit  of  measurement  from  the  center  to  the 
circumference  of  the  disk.  The  importers  protested  against  said 
assessment,  claiming  that  the  articles  were  dutiable  either  at  only  15 
per  cent  ad  valorem,  under  said  paragraph  414,  as  one  of  the  "fore- 
going articles"  not  covered  by  the  word  "buttons,"  or  at  50  per  cent, 
ad  valorem,  under  said  paragraph,  as  "buttons  [or  parts  of  buttons] 
not  specially  provided  for,"  or  at  45  per  cent,  ad  valorem,  under  para- 
graph 193  of  said  act,  as  "articles  *  *  *  not  specially  provided  for 
*  *  *  composed  *  *  *  of  *  *  *  metal  *  *  *  partly  or 
wholly  manufactured."  The  Board  of  General  Appraisers  overruled 
the  protests,  and  affirmed  the  action  of  the  collector,  on  the  ground 
that  the  goods  were  metal  molds,  or  parts  of  buttons.  The  importers 
appealed,  and  the  court  below  reversed  said  decision,  and  held  that 
the  articles  should  be  assessed  at  45  per  cent,  ad  valorem,  under  said 
paragraph  193  of  the  act.     From  this  decision  both  parties  appeal. 

This  case  has  been  argued  upon  the  fact,  conceded  by  both  sides, 
that  these  blanks  are  parts  of  buttons,  and  that  it  was  the  intention  of 
Congress,  as  manifested  by  the  language  of  said  paragraph,  that  parts 
of  buttons  should  be  subjected  to  some  duty.  Counsel  for  the  United 
States  insists  that  the  words  "or  parts  of  buttons"  should  be  read  into 
the  paragraph  wherever  a  class  of  buttons  is  provided  for,  and  that 
then  the  relevant  portions  of  the  paragraph  would  read  as  follows : 
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'•Buttons,  ♦  ♦  ♦  of  metal  [or  parts  of  buttons  of  metal],  ♦  ♦  ♦  three- 
fourths  of  one  cent  per  line  per  gross,  and  in  addition  thereto,  on  all  the  fore- 
going articles  In  this  paragraph,  fifteen  per  centum  ad  valorem.** 

But  there  are  two  objections  to  this  construction.  These  disks  are 
not  parts  of  buttons  of  metal  or  of  metal  buttons,  but  of  cloth-covered 
buttons,  as  distinguished  from  metal  buttons,  and  therefore,  as  there  is 
no  specific  provision  for  cloth-covered  buttons,  or  parts  thereof,  they 
could  only  be  assessed  as  parts  of  buttons,  not  specially  provided  for, 
at  50  per  cent,  ad  valorem. 

Again,  if  these  disks  should  be  thus  assessed  for  duty  as  parts  of 
buttons,  each  disk,  being  a  part  of  a  button,  would  pay  the  same  rate 
of  duty,  according  to  line  measurement,  as  a*  whole  button. 

We  think  these  objections  may  be  obviated,  and  the  intention  of 
Congress  may  be  effectuated,  by  construing  the  provisions  of  the  para- 
graph to  refer  to  what  these  articles  are  proved  and  conceded  to  he ; 
Siat  is,  not  only  parts  of  buttons,  but  something  more,  namely,  button 
molds.  The  two  witnesses  testify  that  they  are  button  molds,  and 
one  of  the  witnesses  testifies  as  follows: 

"Q.  Do  you  call  both  parts  of  those  things  that  match  each  other  button 
molds,  or  do  you  call  the  two  parts  together  button  molds?  A,  The  two  parts 
together." 

By  this  construction  the  pertinent  portion  of  the  paragraph  may  be 
applied  as  though  it  read  "buttons  [or  parts  of  buttons,  and  button 
molds]  *  *  *  of  metal,"  and  thus  the  intention  of  Congress  is 
effectuated,  while  only  one  assessment  of  duty  is  laid  on  each  pair 
of  disks  constituting  a  button  mold. 

The  decision  of  the  Circuit  Court  is  reversed,  and  the  decision  of 
the  Board  of  General  Appraisers,  affirming  the  action  of  the  collector, 
is  affirmed. 


ass  Fed.  870.) 

BOWERS  HYDRAULIC  DREDGING  CO.  v.  FEDERAL  CONTRACTING  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  221. 

1.  Shipping — Chabters— Construction— Dredges. 

Where  a  dredge  charter  provided  that  the  dredge  should  be  able  to 
deposit  on  shore  an  average  of  300  cubic  yards  of  material  per  hour,  the 
owner  merely  warranted  the  dredge's  capacity,  and  not  that  the  di^edge 
should  in  fact  deposit  that  quantity  of  material. 

2.  Same— Evidence. 

In  a  libel  for  the  hire  of  a  dredge,  evidence  held  insufficient  to  show 
that  the  dredge  did  not  pump  300  yards  of  material  per  hour,  according 
to  its  warranted  capacity. 

8.  Same— Charter— Construction. 

Where  a  dredge  charter  provided  that  it  should  be  used  as  the  charter- 
er or  his  agents  might  direct  in  dredging  material  and  putting  the  same 
ashore  on  the  meadows  adjoining  the  Passaic  and  Hackensack  rivers,  or 
at  such  other  localities  as  the  charterer  might  direct,  the  charter  did  not 
cover  dredging  material  not  ordinarily  found  in  such  operations,  and  for 
which  such  a  dredge  as  that  chartered  by  reason  of  its  peculiar  construc- 
tion was  not  adapted. 
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4.  Admibalty— Appeal— EviDEN cb— A dmissi o n— Pbeju dice . 

Where,  upon  a  proper  construction  of  a  dredge  charter,  It  did  not  cover 
the  dredging  of  material  not  ordinarily  found  in  such  dredging  operations, 
and  for  which  a  dredge  of  that  construction  was  not  adapted,  the  charter- 
er, in  a  libel  for  the  hire  of  the  dredge,  was  not  prejudiced  by  the  admis- 
sion of  representations  made  by  one  of  its  officers  as  to  the  character 
of  the  material  which  was  to  be  dredged. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  conies  here  on  respondent's  appeal  from  a  decree- of  the 
United  States  District  Court  for  the  Southern  District  of  New  York 
in  favor  of  libelant  for  $2,525.62  for  hire  of  libelant's  dredge.  The 
ofrinion  of  the  District  Court  is  reported  in  148  Fed.  290. 

Ed.  Norris,  for  appellant. 

H.  L.  Cheyney,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

TOWNSEND,  Circuit  Judge.  The  material  portions  of  the  agree- 
ment between  the  parties  are  as  follows : 

*The  owner  agrees  to  let,  and  the  charterer  agrees  tp  hire,  the  said  hy- 
draulic dredge  and  Its  appurtenances,  including  necessary  pontoons,  dla- 
cbarge  pipe  hicluding  two  thousand  (2,000)  feet  of  shore  pipe,  derrick  scow 
and  two  coal  scows  for  and  during  the  working  season  of  1905,  viz.,  from  the 
date  of  delivery  of  said  dredge  and  appurtenances  to  said  charterer  at  Cam- 
den, N.  J.,  on  or  about  the  first  day  of  April,  A.  D.  1905,  until  on  or  about  Decem- 
b»  Ist,  A.  D.  1905 ;  delivery  to  be  made  by  the  charterer  to  the  owner  at  any 
locality  where  said  dredge  may  be  at  that  time. 

"Said  dredge  and  appurtenances  to  be  used  as  the  charterer  or  its  agents 
may  direct  in  dredging  material  and  putting  same  ashore  on  the  property  of 
the  Hackensack  Meadows  CJompany,  located  on  the  Passaic  and  Hackensack 
rivers,  N.  J.,  or  at  such  other  localities  as  said  charterer  may  direct    ♦    ♦    ^ 

*The  charterer  shall  pay  for  the  use  and  hire  of  the  said  dredge  at  the  rate 
of  three  thousand  (^,000)  dollars  per  calendar  month,  excepting  for  delays 
at  Delaware  Breakwater  and  time  lost  for  repairs,  etc.,  as  herein  provided 
for,  commaicing  on  the  day  of  delivery  of  the  dredge  at  Camden,  N.  J.,  and 
at  and  after  the  same  rates  for  any  part  of  a  month,  hire  to  continue  until 
redelivered  to  the  owner  as  hereinbefore  specified  delivery  to  be  made  in  same 
good  order  as  when  received  by  the  charterer,  ordinary  wear  and  tear  only  ex- 
cepted ;  payments  to  be  made  as  hereinafter  provided,  and  in  case  of  default  of 
such  payment  or  payments  as  herein  provided  the  owner  shall  have  the  right 
of  withdrawing  the  said  dredge  from  the  service  of  the  charterer.     ♦    ♦    ♦ 

**It  being  understood  and  agreed  that  said  dredge  shall  be  able  to  deposit 
on  shore  an  average  of  300  cubic  yards  of  material,  scow  measurement,  through 
2,000  feet  of  land  pipe  per  hour.*' 

The  dredge  commenced  work  under  said  contract  on  April  11,  1905, 
and  the  libelant  on  July  21st  withdrew  the  dredge  from  the  respond- 
ent's service,  under  the  provision  of  the  contract  for  nonpayment  of 
the  charter  hire  for  the  month  of  June.  Payments  were  duly  made  up 
to.  July  1st,  and  this  libel  was  filed  to  recover  for  the  hire  from  July 
1  to  July  24,  1905,  amounting  to  $2,322.48. 

Error  is  assigned  to  the  action  of  the  court  below  in  the  following 
particulars  : 

"(1)  In  overruling  the  objections  of  the  respondent  to  the  ♦  ♦  ♦  ques- 
tion •  •  ♦  propounded  by  libelant's  proctor  to  witness  Soramers,  as  follows : 
*Q.  At  the  time  that  contract  was  entered  into,  what  representations  were 
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made  to  you  by  Mr.  Thompson  as  to  the  character  of  the  material  which  was 
to  be  dredged  by  your  dredge?  (Objected  to  as  incompetent,  that  the  contract 
speaks  for  itself.  Objection  overruled.  Exception.)  A.  Mr.  Thompson  called 
on  me  and  asked  for  terms  for  chartering  the  dredge  to  place  material  on 
Hackensack  Meadow  which  would  come  from  Bay  Ridge  or  Erie  Basin,  and 
the  contract  was  based  on  that  statement  entirely.' 

"(2)  In  not  allowing  respondent  damages  to  offset  claim  for  hire  for  failure 
of  dredge  to  carry  out  its  agreement  In  not  depositing  300  cubic  yards  of  ma- 
terial i>er  hour. 

*'(3)  In  not  dismissing  the  libel  with  costs ;  that  the  contract  sued  upon  was 
a  land  contract,  and  not  a  maritime  contract ;  and  that  admiralty  had  no  juris- 
diction of  this  action." 

The  second  assignment  of  error  will  be  first  considered.  The  re- 
spondent contended  that  the  dredge  did  not,  in  fact,  deposit  on  the 
shore  an  average  of  300  cubic  yards  of  material  per  hour,  and  that 
therefore  libelant  had  broken  its  agreement.  We  do  not  so  construe 
the  agreement.  It  provided,  not  that  the  dredge  should,  in  fact,  de- 
posit such  an  amount  on  the  shore,  but  should  be  able  to  deposit  such 
an  amount.  The  evidence  conclusively  shows  that  the  dredge  did 
have  a  working  capacity  for  an  average  of  300  cubic  yards  of  ordi- 
nary material  per  hour,  and  that  on  several  occasions  it  dredged  such 
an  average,  and  in  fact  so  far  exceeded  it  as  to  indicate  that  its 
actual  capacity  with  ordinary  material  was  from  500  to  600  yards  per 
hour.  The  evidence  claimed  to  show  that  the  dredge  did  not  pump 
300  yards  per  hour  falls  far  short  of  proving  said  fact.  The  testimony 
of  the  superintendent  of  the  respondent  was  based  merely  on  the  recol- 
lection of  an  estimate  obtained  by  measuring  basins  before  and  after 
dredging.  Upon  this  point  he  testified  that  as  close  as  he  could  figure 
the  dredge  averaged  about  3,700  yards  per  day;  that  he  measured  it, 
and  figured  it  up,  and  multiplied  the  length  by  the  breadth  and  depth, 
but  that  he  had  no  estimate  or  figures ;  that  he  did  not  give  his  esti- 
mate to  the  company;  that  the  figures  were  in  No.  2  when  she  sank 
in  the  Passaic  river,  two  or  three  weeks  before ;  that  he  had  not  the 
slightest  idea  how  those  figures  were  made  up,  or  what  they  were,  or 
how  many  days  he  allowed ;  that  he  did  not  charge  up  any  days,  but 
charged  by  the  basin;  and  that  he  could  not  carry  in  his  head  how 
many  hours  he  called  a  day. 

Furthermore,  there  is  no  testimony  in  the  record  which  shows  the 
number  of  hours  which  were  estimated  in  making  up  a  day,  except  in 
so  far  as  it  may  be  inferred  from  a  statement  that  the  dredge  worked 
constantly  all  the  time. 

The  libelant  claimed  that  the  failure  to  dredge  300  yards  per  hour 
on  certain  occasions  was  due  to  the  fact  that  the  dredge  encountered 
brickbats  and  stones  in  such  quantity  and  of  such  a  character  that  they 
materially  lessened  her  capacity.  The  libelant  further  claimed  that  the 
dredging  contract  contemplated  dredging  for  materials  such  as  are  or- 
dinarily found  in  basins,  and  did  not  contemplate  any  kind  of  material 
which  the  respondent  might  choose  to  place  there.  In  support  of  this 
contention,  the  testimony  was  admitted  to  which  the  first  assignment 
of  error  is  directed.  Whether  or  not  this  oral  testimony  was  admis- 
sible, on  the  theory  that  it  covered  a  matter  concerning  which  the  writ- 
ten contract  was  silent,  need  not  be  decided.     In  any  event,  this  evi- 
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dence  could  not  prejudice  the  rights  of  the  respondent,  because  upon 
a  proper  construction  of  the  contract  it  must  be  held  that  it  would 
not  cover  dredging  material  not  ordinarily  found  in  such  dredging 
operations,  and  for  which  such  a  dredge,  by  reason  of  its  peculiar  con- 
struction, was  not  adapted. 

The  evidence,  generally,  indicates  that  the  offset  claimed  by  the  re- 
spondent was  only  an  afterthought  when  the  respondent  found  itself 
financially  embarrassed,  and  therefore  unable  to  pay  libelant's  bill.  The 
testimony  and  correspondence  between  the  parties  shows  that  the  re- 
spondent paid  for  services  up  to  the  1st  of  July  without  making  any  ob- 
jection to  the  working  of  the  dredge,  and  that  on  September  14,  1905, 
after  the  respondent  had  received  the  bill  for  the  charter  hire  during 
the  month  of  July,  no  objection  was  made  to  the  bill,  except  for  the 
last  day  of  service,  when  the  dredge  broke  down ;  and,  even  as  late  as 
October  17th,  the  respondent  promised  a  remittance  on  account  of  li- 
belant's bill. 

The  decree,  in  so  far  as  this  branch  of  the  case  is  concerned,  should 
therefore  be  affirmed. 

Upon  the  further  question  raised  by  the  third  assignment  of  error, 
as  to  the  jurisdiction  of  this  court,  we  concur  in  the  reasoning  and 
conclusion  of  the  court  below,  as  stated  in  its  opinion. 

Th«  decree  is  affirmed,  with  interest  and  costs. 


(153  Fed.  873.) 

UNITED  STATES  v.  HUNTER  &  WITCOMBE. 

(Circuit  Court  of  Appeals,  Second  Circuit.    Marcli  26,  1907.) 

No.  232  (3,978). 

Customs  Duties — Reliquidation — Duty  op  CJollectob. 

The  Board  of  General  Appraisers  sustained  an  importer's  protests,  di- 
recting that  the  collector  should  reliquidate  the  duties  at  the  rates  ap- 
pearing to  be  applicable  **from  the  invoices,  samples,  or  record,"  or,  in 
the  absence  of  sufficient  data,  should  reliquidate  at  the  rate  of  40  per 
cent  ad  valorem.  Held,  that  the  terms  of  this  decision  did  not  require 
the  collector  to  consider  data  outside  of  the  record  made  before  the  Board. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  conies  here  upon  appeal  from  a  decision  of  the  Circuit 
Court,  which  reversed  a  decision  of  the  Board  of  General  Appraisers 
(Ga.  5,985  [T.  D.  26,210]),  sustaining  the  reliquidation  of  duties  on 
certain  cotton  goods. 

The  opinion  of  the  court  below  is  as  follows : 

WHEELER,  District  Judge.  These  are  cotton  goods  which  were  assessed 
at  45  per  cent,  under  paragraph  322  of  the  act  of  July  24,  1897,  c.  11,  §  1, 
Schedule  I,  30  Stat  179  [U.  S.  Comp.  St.  1901,  p.  1661].  They  were  countable 
under  paragraphs  304  to  309,  and  on  protest  and  appeal  reliquidation  was  or- 
dered: "(2)  That  where  the  particulars  of  count  of  threads,  condition,  weight, 
value,  etc,  necessary  to  reliquidation,  can  be  ascertained  from  the  invoices, 
samples,  or  record,  reliquidation  will  proceed  at  the  applicable  rates  thus  as- 
certained ;  that  as  to  all  items  and  cases  wherein  these  cannot  be  ascertained 
from  the  invoices,  samples,  or  records,  the  statutory  particulars  above  stated, 
or  any  of  them,  sufficieit  for  reliquidation  at  the  appropriate  rate,  such  re- 
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liquidation  is,  for  want  of  proof  in  support  of  the  protests,  denied,  but  in  eu<A 
cases  reliquidation  at  the  rate  of  40  per  cent  ad  valorem,  the  minimum  rate 
applicable  to  such  goods  as  countable  cottons,  will  follow."  On  reliquidation 
the  collector  reported:  "I  have  to  state  that  the  entries  in  question  were 
reliquidated  in  strict  conformity  with  the  decision  of  the  Board  of  Appraisers 
of  May  27,  1904,  supra,  and  in  the  reliquidations,  as  the  invoices  failed  to 
state  whether  the  merchandise  was  bleached,  unbleached,  or  colored,  this  of- 
fice applied  the  rate  of  40  per  centiun  ad  valorem,  as  directed  by  the  Board 
in  the  second  holding  of  said  decision." 

This  appears  to  have  been  done  upon  the  record,  so  called,  as  It  came  from 
the  Board,  without  examining  or  considering  the  government  samples;  and 
the  importers  within  10  days  from  the  reliquidation  protested  against  this 
rate  of  40  per  cent  The  protests  are  said  not  to  have  been  in  time,  but  thLcy 
appear  to  have  been  within  10  days  of  this  assessment  of  40  per  cent 

The  statute  requires  one  package  of  every  invoice  and  at  least  one  of  every 
ten  to  be  designated,  opened,  examined,  and  appraised,  and  ordered  to  the 
public  stores  for  examination.  Rev.  St.  §  2901  [U.  S.  Comp.  St  1901,  p.  1921]. 
These  packages  belong  to  the  collector  for  the  purposes  of  classification  and 
appraisal,  and  he  could  not  be  without  means  more  or  less  convenient  for 
making  these  appraisals.  The  protests  against  the  reliquidation  at  40  per 
cent,  seem  to  be  well  founded  and  in  due  time ;  and  it  is  not  easy  to  see  Tvhy 
the  highest  duty  in  a  varying  schedule  should  be  laid  for  mere  want  of  de- 
scription. 

Decision  reversed. 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty.  (Charles  Duane  Baker,  on  the 
brief),  for  United  States. 

Comstock  &  Washburn  (J.  Stuart  Tompkins,  of  counsel),  for  im- 
porters. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  goods  consisted  of  cotton  cur- 
tains, table  covers,  and  other  similar  merchandise,  and  were  assessed 
for  duty  at  46  per  cent,  ad  valorem  as  manufactures  of  cotton  not  spe- 
cially provided  for,  under  paragraph  322  of  the  Tariff  Act  of  July  24, 
1897,  c.  11,  §  1,  Schedule  I,  30  Stat.  179  [U.  S.  Comp.  St.  1901,  p. 
1661].  The  importers  protested,  claiming  that  they  should  be  classi- 
fied according  to  the  various  provisions  of  the  "countable"  paragraphs 
of  the  cotton  schedule.  These  paragraphs  (304  to  309)  prescribe 
rates  of  duty  which  vary  with  the  number  of  threads  to  the  square 
inch,  and  vary  also  with  the  condition  of  the  cotton  cloth,  whether 
bleached,  dyed,  colored,  printed,  etc.,  or  not.  In  order  to  decide 
what  rate  of  duty  any  particular  piece  of  cotton  cloth  shall  pay,  evi- 
dence of  some  sort  must  be  presented  to  the  official  who  has  to  decide, 
showing  how  many  threads  there  are  to  the  square  inch,  and  whether 
it  is  or  is  not  bleached,  dyed,  etc.  Upon  receipt  of  these  protests,  the 
collector  undertook  to  transmit  to  the  Board  of  General  Appraisers 
the  invoices  and  all  the  papers  and  exhibits  connected  therewith,  and 
the  board  undertook  to  examine  and  decide  the  case.  Under  section 
16  of  the  customs  administrative  act  of  1890  (Act  June  10,  1890,  c.  407, 
26  Stat.  138  [U.  S.  Comp.  St.  1901,  p.  1935]),  the  Board  is  given 
power  to  take  additional  proof,  and  it  is,  and  always  has  been,  the 
practice  for  the  importer  and  the  government  to  offer  to  the  Board 
any  testimony  which  either  side  may  think  tends  to  support  its  con- 
tention.   When  the  Board  has  decided  such  question,  and  no  appeal 
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is  taken,  it  is  the  duty  of  the  collector  to  liquidate  the  entry  accordingly* 
In  this  particular  case  the  papers  and  exhibits  which  the  collector 
transmitted  to  the  Board  were  not  sufficient  to  show  the  precise  char- 
acter and  condition  of  the  different  articles  so  as  to  enable  it  to  de- 
termine the  exact  rates  of  duty,  and  the  importers  failed  to  produce 
the  additional  evidence,  which  it  would  seem  they  might  readily  have 
procured,  to  secure  such  determination.  The  decision  of  the  Board 
was  as  follows : 

"Where  the  particulars  of  count  of  threads,  condition,  weight  value,  etc., 
necessary  to  reliquidation,  can  be  ascertained  from  the  invoices,  samples,  or 
record,  reliquidation  will  proceed  at  the  applicable  rates  thus  ascertained ;  that 
as  to  all  items  and  cases  wherein  there  cannot  be  ascertained  from  the  in- 
voices, samples,  or  records,  the  statutory  particulars  above  stated,  or  any  of 
them,  sufficient  for  reliquidation  at  the  appropriate  rate,  such  reliquidation  Is^ 
for  want  of  proof  in  support  of  the  protests,  denied,  but  in  such  cases  re- 
liquidation at  the  rate  of  40  per  cent,  ad  valorem,  the  maximum  rate  appli- 
cable to  such  goods  as  countable  cottons,  will  follow." 

No  appeal  was  taken  from  this  decision.  Upon  reliquidation  the 
collector  made  return  that,  as  the  invoices  failed  to  state  whether  the 
merchandise  was  bleached,  unbleached,  or  colored,  he  applied  the  rate 
of  40  per  cent,  ad  valorem  as  directed  by  the  Board. 

Against  this  reliquidation  the  importers  protested,  upon  the  ground 
that  the  collector  "should  have  reliquidated  the  duty  at  35  per  cent,  ad 
valorem;  the  particulars  shown  on  invoice  and  entry  being  sufficient 
to  show  that  no  higher  rate  could  be  applicable,  but  only  35  per  cent., 
or  some  lower  rate."  If  the  facts  were  as  stated  in  this  protest,  it  is 
manifest  that  there  was  the  same  defect  of  proof  which  existed  when 
the  Board  directed  reliquidation  at  40  per  cent.  There  is  no  averment 
that  the  invoice  and  entry  were  sufficient  to  show  exactly  under  which 
specific  provision  any  article  should  be  placed.  Some  contention  is 
made  upon  the  proof  that  the  collector  did  not  supplement  the  record 
before  him  by  sending  to  the  appraiser's  office  or  elsewhere  for  sam- 
ples of  the  goods;  but  this  was  not  an  original  liquidation.  The 
Board,  upon  a  case  made  by  the  importers,  had  decided  that  the  proper 
rate  was  40  per  cent.,  and  gave  them  one  more  chance  to  show  exactly 
under  what  clauses  their  various  goods  belonged.  If  the  record  sent 
back  to  the  collector  from  the  Board  lacked  proof  sufficient  to  show 
this,  it  was  for  the  importers  to  supply  such  further  evidence  as  the 
decision  allowed  them  to  produce.  Moreover,  an  examination  of  the 
record  now  before  us  leads  to  the  conclusion  that  the  samples  from 
the  appraiser's  office  would  not  have  helped  the  situation,  unless  they 
were  supplemented  by  evidence  of  the  importers  as  to  the  meaning  of 
certain  arbitrary  letters  "P,"  "S.  W./*  etc.,  found  upon  the  invoices. 
But  the  decision  of  the  Board  admitted  no  such  proof.  Reliquidation 
was  to  be  had  on  "invoices,"  "samples,"  and  "record,"  which  we  as- 
sume means  the  record  already  made,  and  which  was  before  the  Board. 

We  concur,  therefore,  with  the  Board,  in  the  conclusion  that  there 
was  not  sufficient  data  before  the  collector  to  enable  him  to  reliquidate 
at  lesser  rates  than  the  40  per  cent,  which  the  Board  had  already  fixed 
upon  "for  want  of  proof  in  support  of  the  protests." 

The  decision  of  the  Circuit  Court  is  reversed. 
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(153  Fed.  876.) 

WHARTON  V.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  First  Circuit     March  27,  1907.) 

No.  6G1. 

EiMiNENT  Domain — Condemnation  of  Property — Right  to  Compensation. 
Lots  on  a  tract  of  land  were  conveyed  by  deeds  containing  a  condition 
prohibiting  their  use  for  certain  purposes,  such  as  for  the  erection  and 
maintenance  of  any  slaughterhouse,  smith  shop,  steam  engine  or  distillery, 
brewery  or  saloon,  etc.,  and  providing  that  such  condition  might  be  enforced 
by  action  by  the  owner  of  any  other  lot  on  the  tract.  Certain  of  such  lots 
were  condemned  by  the  United  States  as  a  site  for  a  seacoast  fortification. 
Held,  that  these  particular  conditions  did  not  create  a  true  easement  aa 
known  to  the  common  law  In  favor  of  other  lot  owners,  nor  were  they  in- 
tended to  apply  to  public  works,  but  merely  to  restrict  what  might  be  done 
by  persons  of  business  corporations  in  their  own  interest,  and  that,  under 
the  circumstances  the  owners  of  lots  not  taken  had  no  interest  for  wliich 
they  were  entitled  to  compensation. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Rhode  Island. 

For  opinions  of  Circuit  Court  in  same  case,  see  112  Fed.  622. 

William  P.  Sheffield,  Jr.,  and  William  R.  Harvey  (Max  Levy,  on  the 
brief),  for  plaintiff  in  error. 

Charles  A.  Wilson,  U.  S.  Atty.,  and  Amasa  M.  Eaton,  for  the 
United  States. 

Before  COLT,  PUTNAM,  and  LOWELL,  Circuit  Judges. 

PUTNAM,  Circuit  Judge.  This  is  a  proceeding  by  the  United 
States  for  the  condemnation  of  certain  lands  at  Conanicut  Island,  in 
the  state  of  Rhode  Island.  The  petition  of  the  United  States  declares 
that  the  purpose  was  for  "the  location,  construction  and  prosecution 
of  works  for  fortification  and  coast  defense."  The  plaintiff  in  error 
intervened,  claiming  damages  in  behalf  of  two  distinct  matters.  The 
first  related  to  a  certain  right  of  way,  with  regard  to  which  we  are 
not  concerned.  The  judgment  sustained  his  petition  so  far  as  that 
was  concerned;  but,  as  to  all  other  claims,  it  denied  him  any  relief. 
Thereupon  he  took  out  this  writ  of  error. 

We  need  add  little,  if  anything,  to  the  statement  of  the  facts  with 
reference  to  the  issue  before  us  as  given  in  the  opinion  of  the  learned 
judge  of  the  Circuit  Court,  as  follows : 

No  land  of  these  claimants  is  actually  taken  by  the  decree  of  con- 
demnation. Nor  do  their  lands  adjoin  the  lands  taken  by  the  United 
States.  The  claimants  are  owners  of  lots  of  that  large  tract  at  the 
southern  end  of  Conanicut  Island,  at  the  entrance  of  Narragansett 
Bay,  known  and  platted  as  "Ocean  Highlands."  Many  lots  on  this 
plat  have  been  sold  by  the  Ocean  Highland  Company  subject  to  re- 
strictions or  conditions,  the  design  whereof  is  to  make  every  portion 
of  Ocean  Highlands  subject  thereto  for  the  benefit  of  every  other 
portion.  Certain  lots  subject  to  these  restrictions  and  belonging  to 
other  persons  have  been  condemned  by  the  United  States  for  "the 
location,  construction  and  prosecution  of  works  for  fortifications  and 
coast  defense,"  otherwise  described  as  "military  uses." 
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The  claimants  first  assert  that  the  taking  of  these  lands  has  de- 
stroyed the  rights  to  restrict  their  use,  and  that  these  rights  of  re- 
striction are  appurtenant  to  the  estate  of  the  claimants  as  "negative 
easements."  The  claimants  next  contend  that  the  destruction  of  these 
"negative  easements"  is  a  taking  of  their  property  by  the  United  States, 
and  that  they  are  entitled  to  compensation  therefor.  For  the  United 
States  it  is  contended  that  these  rights  are  not  taken,  and  that  the 
claimants  are  not  entitled  to  compensation. 

The  restrictive  provision  contained  in  the  deeds  of  part  of  the  land 
actually  taken  is  as  follows: 

"But  this  deed  is  on  condition  that  no  slaughter  house,  smith  shop,  steam 
engine,  furnace,  forge,  bone-boiling  establishment,  iron  or  brass  foundry,  no 
manufactory  of  chemicals  of  any  description,  of  gas,  soap,  fish  guano,  fish  oil. 
kerosene  or  other  oil,  no  brewery,  distillery,  bar,  ale  house,  drinking  saloon,  or 
other  place  for  the  manufacture,  conipoimding  or  selling  of  any  kind)  of  in- 
toxicating liquors  in  any  manner  or  form,  shall  ever  be  erected,  located,  used, 
or  suffered,  in  or  upon  any  part  of  said  granted  land ;  and  that  no  other  nox- 
ious, daiigcrous  or  offensive  trade  or  business  whatever  shall  ever  be  done, 
carried  on  or  permitted  in  or  upon  said  land  or  any  part  thereof;  with  the 
understanding,  however,  that  this  shall  not  exclude  from  said  land  any  inven- 
tion, apparatus  or  machine,  appurtenant  to  a  dwelling  house,  for  lighting  or 
wanning  the  same  or  supplying  the  same  with  water ;  and  said  conditions  may 
be  at  any  time  enforced,  by  action,  injunction  or  otherwise,  by  said  grantor, 
its  successors  and  assigns,  against  said  grantee  and  his  heirs  and  assigns  for- 
ever, and  also  by  the  owner  or  owners,  occupant  or  occupants,  for  the  time 
being,  of  any  portion  of  said  Highlands,  on  the  said  plat  thereof,  against  any 
owner  or  owners,  occupant  or  occupants  for  the  time  being  of  said  granted 
lands,  or  of  any  part  thereof,  forever ;  the  design  being  to  have  the  conditions 
hereof  in  every  deed  given  by  said  grantor  in  the  premises  and  make  every 
portion  of  said  Ocean  Highlands  subject  to  said  condition  for  the  benefit  of 
every  other  portion  thereof  forever." 

As  stated  in  the  opinion  from  which  this  quotation  is  made,  no  land 
owned  by  the  plaintiff  in  error  was  taken  by  the  condemnation.  If 
any  had  been  so  taken,  then  the  interests  appertaining  to  that  land, 
either  at  law  or  in  equity,  in  any  manner,  might  properly  have  been 
considered  in  determining  its  value;  and  the  same  would  have  been 
true  if  the  plaintiff  in  error  had  had  any  easement  as  known  to  the 
law  in  or  over  the  lands  which  have  in  fact  been  taken.  Under  the 
present  circumstances,  the  only  possible  interests  for  which  the  plain- 
tiff in  error  could  recover,  if  any,  are  those  arising  from  the  condi- 
tions contained  in  the  various  deeds  shown  by  what  has  already  been 
stated,  coupled  with  the  facts  that  the  deed  or  deeds  under  ^vhich  he 
holds  contain  the  same  conditions,  and  are  part  or  parts  of  the  same 
plan. 

The  learned  judge  of  the  Circuit  Court  pointed  out  various  reasons 
why  the  plaintiff  in  error  had  no  right  or  interest  which  the  law  re- 
quires to  be  taken  care  of  in  this  proceeding.  It  appears  from  the 
four  comers  of  all  that  is  contained  in  the  deeds,  as  indicated  by  the 
enumerations  therein  stated,  that  the  conditions  are  not  to  be  construed 
as  having  reference  to  ordinary  public  works,  or  the  incidents  thereof. 
They  relate  to  what  might  be  done  in  individual  interests  by  persons 
or  business  corporations.  The  purpose  of  the  United  States  in  ac- 
quiring the  property  does  not  appear  to  be  in  any  substantial  particular 
inconsistent  with  the  conditions  of  the  deeds  or  destructive  thereof. 
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We  pass  by  the  question  raised  by  the  learned  judge  whether  a  pro- 
vision directly  aimed  against  the  taking  of  the  lands  in  question  for 
public  uses  would  not  be  contrary  to  public  policy,  and  we  observe  only 
that  the  general  outlook  of  the  conditions  is  in  the  direction  of  that  tak- 
en by  him ;  and,  especially,  we  are  impressed  by  the  fact  that,  after  the 
long  enumeration  of  various  structures,  the  conditions  close: 

"And  that  no  other  noxious,  dangerous  or  offensive  trade  or  business  whatev^ 
shall  ever  be  done,  carried  on,  or  permitted  in  or  upon  said  land  or  any  part 
thereof." 

The  words  "trade  or  business"  give  a  color  to  all  that  precedes 
them;  and  this  color  is  intensified  by  the  words  "no  other"  in  this 
connection,  signifying  that  all  that  precedes  is  of  the  same  class  as 
what  follows.  It  would  be  a  long  stretch  of  the  ordinary  rules  of 
construction  to  hold  that  these  conditions  would  apply  to  a  steam  en- 
gine which  proved  to  be  a  necessary  incident  of  a  public  park,  a  pub- 
lic arboretum,  a  public  bathing  establishment,  or  any  other  great  pub- 
lic pleasure  resort,  as  to  which  it  could  be  only  a  very  minor  incident. 
The  position  of  the  learned  judge  of  the  Circuit  Court  on  this  par- 
ticular topic  strikes  us  favorably,  and  we  regard  it  as  sufficient  to  meet 
the  case  of  the  plaintiff  in  error. 

Whatever  interest  the  plaintiff  in  error  has  with  regard  to  the  lands 
taken  by  the  United  States  does  not  constitute  a  true  easement  as 
known  to  the  common  law.  Had  the  deeds  contained  covenants,  they 
would  have  been  recognized  at  the  common  law  so  far  as  suits  on  the 
covenants  between  the  parties  to  them  were  concerned.  They  con- 
tain only  conditions.  Nevertheless,  in  equity  such  conditions  are 
treated  to  a  certain  extent  as  covenants  running  with  the  land,  and 
enforceable  by  decrees  for  specific  performance  between  subsequent 
holders  who  purchased  with  notice.  Such  rights  are  often  incorrectly 
spoken  of  as  negative  easements;  but  what  are  really  negative  ease- 
ments is  pointed  out  in  'Gale  on  Easements  (7th  Ed.  1899),  19  and 
sequence,  a  work  of  the  highest  authority,  where  easements  knowTi  to 
the  common  law  are  catalogued  and  classified.  The  better  authorities 
speak  of  such  rights  as  analogous  to  negative  easements.  If  they  were 
in  fact  easements,  they  would  constitute  true  hereditaments,  and  the 
plaintiff  in  error  would  be  entitled  to  the  allowance  of  damages,  even 
if  nominal.  They  are  subject  to  the  general  rules  by  virtue  of  whicli 
equity  refuses  to  require  specific  performance  of  obligations  which  are 
unreasonable,  or  which  become  so  under  a  change  of  circumstances, 
or  which  involve  only  nominal  values.  We  need  not,  however,  con- 
sider these  difficulties  in  the  way  of  the  plaintiff  in  error,  or  other  pos- 
sible difficulties,  because  what  we  have  already  said  fully  disposes  of 
the  litigation. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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HULL  V.  BURR. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    April  2,  1907.) 

No.  1,639. 

L  Bankbuptcy— Suits  by  Trustees— Jubisdiction  of  District  Court. 

A  trustee  in  bankruptcy  is  Tested  by  the  act  of  1898  with  all  the  rights 
and  title  of  the  banlcnipt  and  of  his  creditors,  and,  when  he  seeks  to  en- 
force rights  or  to  recover  property  in  a  district  other  than  that  of  the  court 
which  appointed  him,  he  stands  in  the  position  of  those  whose  rights  he 
has  acquired,  and  can  resort  only  to  the  same  courts,  state  or  federal,  and 
is  confined  to  the  same  remedies,  subject  to  the  exceptions  made  by  Act 
July  1,  1898,  c.  541,  §§  23b,  70e,  30  Stat.  552,  565  [U.  S.  Comp.  St  1901,  pp. 
3431,  3452],  as  amended  in  1908  (Act  Feb.  5,  1903,  c.  487,  §§  8,  16,  32  Stat 
798,  800  [U.  S.  Comp.  St  Supp.  1905,  pp.  686,  690]). 

Z  Same. 

A  District  Court  of  the  United  States  is  without  jurisdiction  of  a  suit 
by  a  trustee  in  bankruptcy  appointed  in  another  district  to  recover  prop- 
erty from  one  to  whom  it  was  conveyed  by  the  bankrupt  more  than  four 
months  prior  to  the  bankruptcy,  and  who  took  possession  of  it  after  the 
bankruptcy;  the  ground  of  recovery  alleged  being  that  the  conveyance 
was  in  fact  a  mortgage,  unless  the  defendant  consents  to  such  jurisdic- 
tion. Such  an  action  is  not  one  of  which  the  District  Court  as  a  court 
of  bankruptcy  Is  given  jurisdiction  without  such  consent  by  Bankr.  Act 
July  1,  1898.  c.  541.  §  23b,  or  section  70e,  30  Stat  552,  565  [U.  S.  Comp.  St. 
1901,  pp.  3431,  3452],  as  amended  in  1903  (Act  Feb.  5,  1903,  c.  487,  §§  8,  16, 
32  Stat.  798,  800  [U.  S.  Comp.  St.  Supp.  1905,  pp.  686,  690]). 

[Ed.  Note. — Jurisdiction  of  federal  courts  in  suits  relating  to  bank- 
ruptcy, see  note  to  Bail^  v.  Mosher,  11  C.  C.  A.  313.] 

S.  Same. 

Bankr.  Act  July  3.  1S9S,  c.  541,  §  70e,  30  Stat  665  [U.  S.  Comp.  St  1901. 
p.  8452],  as  amended  in  1903  (Act  Feb.  5, 1903,  c  487,  S  IQ,  82  Stat  800  [U. 
S.  Comp.  St  Supp.  1905,  p.  690]),  does  not  confer  on  a  court  of  bankruptcy 
jurisdiction  of  a  suit  brought  by  a  trustee  thereunder  to  avoid  a  transfer 
made  by  a  bankrupt,  unless  by  consent  of  the  defendant,  which  is  made  a 
condition  to  such  jurisdiction  In  all  suits  by  trustees  by  amended  section 
23b  with  the  exceptions  expressly  mentioned  therein. 

4.  Same — CJourts  of  Bankruptcy — ^Ancillary  Jurisdiction. 

Courts  of  bankruptcy  have  no  jurisdiction  except  that  conferred  bv 
statute;  and  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544  [U.  S.  Comp. 
St  1901,  p.  3418],  neither  expressly  nor  impliedly  provides  for  summary 
proceedings,  or  for  auxiliary  or  ancillary  proceedings,  in  another  court 
of  bankruptcy,  in  aid  of  the  bankruptcy  court  which  made  the  adjudica- 
tion and  has  charge  of  the  bankrupt's  estate. 

Petition  to  Superintend  and  Revise  Proceedings  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of  Florida. 

The  respondent,  Arthur  B.  Burr,  filed  In  the  court  below  the  following  pe- 
tition : 

*'In  the  District  Court  of  the  United  States  In  and  for  the  Southern  District 

of  Florida. 

*In  the  Matter  of  the  Petition  of  Arthur  E.  Burr,  Trustee  in  Bankruptcy  of 

the  Estate  of  the  Port  Tampa  Phosphate  Company,  a  Corporation, 

against  Joseph  Hull,  of  Savannah,  in  the  State  of  Georgia. 

**Tour  petitioner,  Arthur  E.  Burr,  trustee  in  bankruptcy  of  the  estate  of 
the  Port  Tampa  Phosphate  Company,  a  corporation,  respectfully  represents 
that  on  November  9,  1905,  a  petition  in  bankmptcj'  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Massachusetts,  against  the  Port 
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Tampa  Phosphate  Company,  a  corporation  duly  established  according  to  the 
laws  of  the  commonwealth  of  Massachusetts ;  that  thereafter,  on  the  27th  day 
of  November,  1905,  the  said  Port  Tampa  Phosphate  C3ompany  was  duly  ad- 
Judged  bankrupt ;  that  your  petitioner  was  duly  appointed  trustee  of  the  estate 
of  said  bankrupt  corporation  on  the  27th  day  of  December,  1905,  and  there- 
after duly  qualified ;  that  your  petitioner  brings  this  petition  In  his  capacity  as 
such  trustee  In  bankruptcy  of  said  corporation. 

"On  or  about  May  27,  1905,  said  bankrupt  corporation  caused  to  be  executed 
and  delivered  to  the  respondent,  Joseph  Hull,  a  deed  of  certain  real  estate  and 
personal  property  then  belonging  to  and  owned  by  said  corporation,  and  sit- 
uated In  the  county  of  Polk,  and  state  of  Florida,  to  wit: 

"The  south  half  and  the  south  half  of  the  northeast  quarter,  and  the  south- 
east quarter  of  the  northwest  quarter  of  section  thirty-four  (34)  In  township 
twenty-nine  (29)  south,  range  twenty-three  (23)  east,  Polk  county,  Florida; 
also,"  etc.    (The  description  of  the  fixtures  is  omitted.) 

"Said  deed  was  caused  by  said  corporation  to  be  made,  executed,  and  de- 
livered to  the  respondent  as  and  for  security  for  certain  money,  at  that  time 
advanced,  and  for  money  to  be  thereafter  advanced,  to  said  corporation  by  the 
respondent 

"As  a  part  of  the  same  .transaction,  and  at  or  about  the  same  time,  to  wit, 
June  9,  1905,  the  said  Joseph  Hull  and  said  bankrupt  corporation  executed 
and  delivered  a  certain  Instriunent  and  agreement  of  defeasance,  wherein  said 
Hull  agreed  to  reconvey  to  the  said  bankrupt  corporation  all  of  the  said  above- 
described  property  upon  the  payment  to  the  said  Hull  of  certain  sums  set 
forth  In  said  Instrument.  Your  petitioner  Is  informed  and  believes,  and  there- 
fore avers,  that  said  Hull  duly  recorded  said  deed  to  said  property. 

"On  the  9th  day  of  November,  1905,  and  for  a  long  time  prior  thereto  said 
bankrupt  corporation  was  the  owner  of  and  In  actual  and  legal  possession  of 
said  property,  both  real  and  personal,  and  thereafter  your  petitioner  by  op«:a- 
tion  of  law  became  vested  with  the  title  to  all  the  property  belonging  to  the 
bankrupt  corporation  on  the  9th  day  of  November,  1905,  and  came  Into  legal 
possession  thereof  as  of  the  said  date.  After  said  date,  and  after  the  filing  of 
said  petition  in  bankruptcy,  the  respondent  well  knowing  all  of  the  aforesaid 
facts,  and  that  the  said  property  was  the  property  of  the  said  trustee  of  the 
aforesaid  corporation,  on  or  about  December  15,  1905.  entered  upon  said  real 
estate  and  took  possession  of  said  above-described  personal  property,  and  now 
holds  the  same,  both  real  and  personal  property,  and  has  refused  to  deliver 
or  convey  the  same  or  any  part  of  it  to  your  petitioner. 

"Said  deed  and  instrument  of  defeasance  constitute  In  law  and  equity  a 
mortgage,  and  said  property  is  now  the  property  of  your  petitioner  as  such 
trustee,  subject  to  a  lien  in  favor  of  the  respondent  for  the  amounts  loaned 
and  advanced  by  him  to  said  bankrupt  corporation. 

"Your  petitioner  is  without  information,  and  therefore  cannot  aver  as  to  the 
amount  of  indebtedness  due  the  respondent  upon  November  9,  1005,  by  said 
bankrupt  corporation,  for  the  reason  that  the  amount  thereof  is  entirely  within 
the  knowledge  of  the  respondent;  but  your  petitioner  is  informed  and  be- 
lieves, and  therefore  avers,  that  the  amount  of  said  indebtedness  due  said  Hull 
by  said  corporation  at  said  time  did  not  exceed  the  amount  of  twenty-five 
thousand  dollars  ($25,000). 

"Said  property  Is  of  great  value,  and  is  worth  a  large  amount  In  excess  of 
said  indebtedness  due  said  Hull  by  said  corporation. 

"Since  said  Hull  took  possession  of  said  property  on  December  15.  1905,  he 
has  used  and  operated  it,  and  mined  a  large  amount  of  phosphate  therefrom. 
Your  petitioner  is  unable  to  state  the  exact  amount  received  by  said  Hull  from 
said  use  and  operation  aforesaid,  as  your  petitioner  is  unable  to  obtain  an  ac- 
counting thereof  from  said  Hull.    *    ♦    * 

"Your  petitioner  Is  informed  and  believes  and  avers  that  there  is  danger  that 
said  Hull  may  make  a  conveyance  of  said  real  estate  to  a  bona  fide  purchaser 
for  value. 

"Wherefore  your  petitioner  prays : 

"(1)  That  this  honorable  court  may  issue  forthwith  a  preliminary  decree 
restraining  and  enjoining  said  Joseph  Hull  from  conveying  or  transferring 
said  real  property  until  the  further  order  of  this  court 
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"(2)  That  said  deed  and  instrument  of  defeasance  may  be  declared  to  be  a 
mortgage. 

"(3)  That  all  of  said  property,  both  real  and  personal,  be  declared  to  b«  the 
property  of  your  petitioner  as  such  trustee. 

"(4)  That  an  accounting  may  be  had  of  the  amount  due  said  Hull  by  said 
bankrupt  corporation  on  Noveml)er  9,  1905 ;  and  that  a  further  accounting  may 
be  had  of  the  amount  received  by  said  Joseph  Hull  from  the  operation  and 
use  of  said  property  since  December  15,  1905 ;  and  that  this  court  will  deter- 
mine the  amount  of  the  lien  now  held  by  said  Joseph  Hull. 

"(5)  That  said  Joseph  Hull  be  ordered  forthwith  to  convey  and  deliver  to 
your  petitioner  all  of  said  personal  property  taken  by  him  from  the  possession 
of  your  petitioner,  or  to  account  for  the  value  thereof. 

**(6)  That  your  petitioner  may  be  authorized  and  empowered  to  sell  at  pri- 
vate sale  ail  of  said  property  either  subject  to  the  lien,  if  any,  of  the  said  Jo- 
8^h  Hull,  or  free  from  incumbrances,  reserving  to  the  said  Joseph  Hull  the 
right  to  be  reimbursed  out  of  the  proceeds  of  the  sale  of  the  said  real  estate. 

"(7)  That  due  and  proper  process  be  Issued  forthwith  out  of  this  honorable 
court  to  enforce  its  decrees  and  orders. 

**(8)  For  such  other  and  further  general  relief  as  to  this  honorable  court 
seems  meet. 

**And  that  a  writ  of  subpoena  of  the  United  States  of  America  may  issue  di- 
rected to  the  said  Joseph  Hull,  commanding  him  on  a  certain  day  to  appear 
and  ans^\-er  to  this  petition,  and  to  abide  by  and  perform  such  orders  and  de- 
crees in  the  premises  as  to  this  honorable  court  may  seem  meet  and  proper." 

The  petition  was  signed  by  petitioner's  solicitor,  and  was  duly  verified. 

The  respondent,  Joseph  Hull,  appeared,  and  filed  the  following  plea  to  the 
jurisdiction : 

"Now  comes  the  above-named  defendant,  Joseph  Hull,  and  appearing  for  the 
special  purpose,  and  no  other  until  the  question  herein  raised  is  decided,  of 
objecting  to  the  jurisdiction  of  this  court,  doth  object  to  this  court  entertain- 
ing the  petition  of  Arthur  B.  Burr,  as  trusrtee  in  bankruptcy  of  the  estate  of 
the  Port  Tampa  Phosphate  Company,  a  corporation,  against  this  defendant,  or 
ftirther  proceedings  thereon,  because  under  the  Constitution  and  laws  of  the 
United  States  a  District  Court  of  the  United  States  is  precluded  from  enter- 
taining and  adjudging  any  such  matter  or  controversy  as  is  by  said  petition 
set  up;  and  prays  judgment  whether  this  court  has  jurisdiction,  and  asks 
to  be  dismissed  with  his  costs." 

The  plea  was  signed  by  counsel  and  sworn  to. 

The  court  overruled  the  objection  to  its  jurisdiction,  and  thereupon  Joseph 
Hnli  filed  his  petition  in  this  court  to  revise  and  reverse  the  decree  of  the 
District  Court,  alleging  that  "under  the  bankruptcy  law  of  the  United  States 
any  remedy  the  said  Burr  has  must  be  pursued  by  proreedings  at  law  or  in 
equity  in  the  state  or  federal  court  as  they  may  have  jurisdiction  and  other- 
wise than  by  sunmiary  proceeding  in  bankruptcy." 

H.  Bisbee  and  George  C.  Bedell,  for  petitioner. 
E.  R.  Gunby,  for  respondent. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

SHELBY,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

1.  The  sole  question  to  be  decided  is  whether  or  not  the  District 
Court  had  jurisdiction  of  the  case  presented  by  the  petition  of  the  trus- 
tee. The  question  must,  of  course,  be  answered  by  an  examination 
of  the  relevant  parts  of  the  bankruptcy  act  of  1898.  Act  Julv  1,  1898, 
c.  541,  30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3418].  The  second 
section  of  the  act  makes  the  District  Courts  of  the  United  States  courts 
of  bankruptcy  and  confers  on  them  jurisdiction.  Clauses  3  and  7 
of  the  section  are  relied  on  as  conferring  jurisdiction  in  this  case. 
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By  those  subdivisions  jurisdiction  is  conferred  to  *'(S)  appoint  receiv- 
ers or  the  marshals,  upon  application  of  parties  in  interest,  in  case 
the  courts  shall  find  it  absolutely  necessary  for  the  preservation  of 
estates  to  take  charge  of  the  property  of  bankrupts  after  the  filing 
of  the  petition  and  until  it  is  dismissed,  or  the  trustee  is  qualified 
*  *  *  " ;  and  to  *\7)  cause  the  estates  of  bankrupts  to  be  collected, 
reduced  to  money  and  distributed,  and  determine  controversies  in 
relation  thereto,  except  as  herein  otherwise  provided."  The  juris- 
diction conferred  by  the  seventh  clause  is  limited  by  the  words  "ex- 
cept as  herein  otherwise  provided."  These  words  refer  to  section 
23  of  the  act,  which  relates  to  the  jurisdiction  of  the  United  States 
and  state  courts.  We  here  insert  that  section,  placing  in  italics  the 
amendment  of  1903: 

**Sec.  23.  (a)  The  United  States  Circuit  Courts  shall  have  Jurisdiction  of  all 
controversies  at  law  and  In  equl^,  as  distinguished  from  proceedings  in  bank- 
ruptcy, between  trustees  as  such  and  adverse  claimants  concerning  the  prop- 
er^ acquired  or  claimed  by  the  trustees,  in  the  same  manner  and  to  the  same 
extent  only  as  though  bankruptcy  proceedings  had  not  been  instituted  and 
such  controversies  bad  been  between  the  bankrupts  and  such  adverse  claim- 
ants. 

"(b)  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted  In  the  courts 
where  the  bankrupt,  whose  estate  Is  being  administered  by  such  trustee,  might 
have  brought  or  prosecuted  them  if  proceedings  In  bankruptcy  had  not  been 
Instituted,  unless  by  consent  of  the  proposed  defendant,  except  suits  for  the  re- 
eovery  of  property  under  section  sixty,  subdivision  6,  and  section  sixty-seven, 
subdivision  e."  30  Stat  557,  a  541  [U.  S.  Comp.  St.  1901,  p.  3431],  amended  by 
Act  Feb.  5,  1903,  c.  487,  §  8,  32  Stat.  797  [U.  S.  Comp.  St  Supp.  1905,  p.  686]. 

Disregarding  the  amendment  for  the  present,  this  section,  as  origi- 
nally written,  confers  jurisdiction  on  the  Circuit,  not  on  the  District, 
Courts  of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy,  between  trustees  and  adverse  claimants 
of  the  bankrupt's  property.  But  this  jurisdiction  is  conferred  to  the 
same  extent  only  as  the  bankruptcy  proceedings  had  not  been  instituted 
and  such  controversies  had  been  between  the  bankrupt  and  the  ad- 
verse claimant.  The  trustee  can  sue,  in  such  cases,  only  in  the  courts 
where  the  bankrupt  could  have  sued  if  proceedings  in  bankruptcy 
had  not  been  instituted.  The  petitioner  who  sued  in  the  District 
Court  in  the  case  at  bar  sued  as  the  trustee  in  bankruptcy  of  a  Mas- 
sachusetts corporation.  The  parts  of  the  act  quoted,  if  we  construe 
the  petition  as  presenting  a  controversy  at  law  or  in  equity,  as  dis- 
tinguished from  a  proceeding  in  bankruptcy,  confers  jurisdiction  on 
such  United  States  Circuit  Courts  and  state  court  as  would  have  had 
jurisdiction  of  such  a  suit  by  the  corporation  if  there  had  been  no 
bankruptcy  proceeding.  But  the  statute  does  not  confer  jurisdiction 
in  such  cases  on  a  United  States  District  Court,  not  even  when  it  is 
the  court  of  adjudication.  Bardes  v.  Hawarden  Bank,  178  U.  S.  524, 
20  Sup.  Ct  1000,  44  L.  Ed.  1175. 

The  opinion  of  the  Supreme  Court  in  Bardes  v.  Hawarden  Bank, 
construing  the  act  as  it  stood  before  the  amendment,  seems  to  us  con- 
-clusive  of  the  proposition  that  the  court  of  bankruptcy  did  not  have 
jurisdiction  of  the  case  made  by  the  petition,  if  the  petition  presents 
a  controversy  at  law  or  in  equity  within  the  meaning  of  section  23 
of  the  act. 
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Does  the  amendment  of  1903  affect  the  case  at  bar?  The  amend- 
ment makes  exceptions  to  the  limitation  on  the  jurisdiction  of  the  Dis- 
trict Courts,  and  thereby  extends  their  jurisdiction;  but  the  ex- 
tension does  not  include  cases  like  that  presented  by  the  petition  of 
the  trustee.  The  amendment  confers  jurisdiction  on  the  District 
Courts  in  "suits  for  the  recovery  of  property  under  section  sixty, 
subdivision  b,  and  section  sixty-seven,  subdivision  e."  Turning  to 
section  60,  we  find  that  subdivision  "a"  defines  a  preference,  and  that 
subdivision  **b"  provides  that  the  trustee  may  sue  the  person  receiving 
a  preference  and  recover  the  property  or  its  value.  Under  the  amend- 
ment, suit  for  that  purpose  may  be  brought  in  "any  court  of  bank- 
ruptcy." The  case  at  bar  involves  no  question  of  preference.  Ex- 
amining section  67,  subd.  "e,"  we  find  that  it  relates  to  fraudulent 
conveyances  by  the  bankrupt  and  conveyances  made  within  four 
months  prior  to  the  time  of  filing  the  petition  in  bankruptcy.  The 
amendment  confers  jurisdiction  on  any  court  of  bankruptcy  of  suits 
to  recover  property  so  conveyed.  The  petition  of  the  trustee  in  the 
case  at  bar  contains  no  charge  of  fraud,  and  the  deed  and  contracts 
in  question  were  executed  more  than  four  months  before  the  begin- 
ning of  the  bankruptcy  proceedings.  It  follows  that  the  amendment 
quoted  has  no  application  to  this  case.  The  case,  when  viewed  as  a 
controversy  at  law  or  in  equity,  not  being  affected  by  the  amendment, 
must  be  governed  by  the  principles  announced  in  Bardes  v.  Hawarden 
Bank,  supra,  which  denies  the  jurisdiction  of  the  District  Court. 

2.  The  only  other  part  of  the  act  that  might  be  referred  to  in  this 
connection  is  section  70,  subd.  "e."  We  quote  it  here,  placing  the 
part  of  it  added  by  the  amendment  of  1903  in  italics : 

"(e)  The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property 
which  any  creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the 
property  so  transferred,  or  its  value,  from  the  person  to  whom  it  was  transfer- 
red, unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudi- 
cation. Such  property  may  be  recovered  or  its  value  collected  from  whoever 
may  have  received  it,  except  a  bona  fide  holder  for  value.  For  the  purpose  of 
iuch  recovery  any  court  of  "bankruptcy,  as  hereinhefore  defined,  and  any  state 
court  which  tcould  have  had  jurisdiction  if  bankruptcy  had  not  intervened, 
shall  have  concurrent  jurisdiction.**  30  Stat  566,  c.  541  [U.  S.  Comp.  St.  1901, 
p.  3452],  amended  by  Act  Feb.  5,  1903,  c.  487,  §  16,  32  Stat  800  [U.  S.  Ck)mp. 
St  Supp.  1905,  p.  690]. 

Such  jurisdiction  as  is  conferred  by  this  language  relates  to  suits 
by  the  trustee  to  "avoid  any  transfer  by  the  bankrupt  of  his  property 
which  any  creditor  of  such  bankrupt  might  have  avoided."  The 
petition  of  the  trustee  in  the  instant  case  does  not  seek  to  avoid  a 
transfer.  It  does  not  allege  that  the  deed  to  Hull  was  made  under 
drcimistances  that  made  it  voidable  at  the  suit  of  his  creditors.  In 
fact,  it  is  not  alleged  in  the  petition  that  the  corporation  owed  any 
debts  at  the  date  of  its  transfer  to  Hull.  No  charge  of  fraud  against 
creditors  is  made.  On  the  contrary,  it  is  alleged  that  the  deed  to 
Hull  was  based  on  a  large  consideration,  not  less  than  $25,000.  A 
careful  consideration  of  the  trustee's  petition  convinces  us  that  it  was 
not  intended  as  a  suit  under  section  70e,  and  that  subdivision  has  not 
been  cited  by  learned  counsel  for  the  trustee  as  conferring  jurisdiction. 

But  there  is  another  reason  why  section  70e  cannot  be  relied  on  as 
83C.C.A.— 5 
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giving  the  court  below  jurisdiction  in  this  case.  Subdivision  "b" 
of  section  23  provides  that  trustees  shall  sue  only  in  the  courts  where 
the  bankrupt  might  have  brought  suit,  if  proceedings  in  bankruptcy 
had  not  been  instituted,  "unless  by  consent  of  the  proposed  defendaftt" 
This  limitation  is  general  in  its  terms,  embracing  all  suits.  Congress, 
by  the  amendment  of  1903,  excepted  from  this  lunitation  certain  suits 
which  may  now  be  brought  in  the  bankruptcy  courts  without  the 
consent  of  the  defendant.  The  suits  excepted  are  "suits  for  the  re- 
covery of  property,  under  section  60,  subd.  "b,"  and  section  67,  subd. 
"e."  The  statute  requiring  "the  consent  of  the  proposed  defendant" 
stands  as  enacted,  with  no  other  exception  than  the  one  named. 
If  the  exception  had  included  suits  for  the  recovery  of  property  un- 
der section  70,  subd.  "e,"  then,  clearly,  suits  under  that  subdivision 
could  have  been  brought  by  the  trustee  in  a  court  of  bankruptcy  with- 
out the  consent  of  the  defendant.  It  is  stated  by  Collier,  in  his  work 
on  Bankruptcy  ([5th  Ed.]  p.  266),  that  the  amendment  was  at  first 
so  written,  but  that  the  Senate  Judiciary  Committee  struck  out  "and 
section  70  subdivision  e."  The  act,  as  it  was  passed  by  Congress, 
leaves  suits  under  that  subdivision  still  subject  to  the  provision  of 
section  23b,  requiring  the  consent  of  the  proposed  defendant.  Con- 
struing section  70e  in  connection  with  section  23b,  it  appears  that 
the  former  conferred  jurisdiction  on  courts  of  bankruptcy  of  suits 
to  avoid  transfers  of  his  property  made  by  the  bankrupt  which  any 
creditor  of  the  bankrupt  might  have  avoided,  but  that,  although  jur- 
isdiction of  the  subject-matter  is  conferred,  it  can  only  be  exercised 
over  the  persons  of  the  defendants  by  their  consent.  The  reasons 
for  this  conclusion  are  clearly  and  ably  stated  by  Judge  Adams,  in 
Gregory  v.  Atkinson  (D.  C.)  127  Fed.  183,  185. 

Even  if  the  trustee's  petition  was  construed  as  presenting  a  case 
under  section  70,  subd.  "e,"  the  court  of  bankruptcy  would  not  have 
jurisdiction  without  the  consent  of  the  defendant. 

3.  But  it  may  be  that  the  trustee's  petition  is  subject  to  another 
construction.  It  is  alleged  that  the  bankrupt  was,  at  the  date  of  the 
bankruptcy  proceedings,  in  possession  of  the  real  estate  in  question, 
and  that  the  petitioner  by  operation  of  law  became  vested  with  the 
title  to  all  the  property  belonging  to  the  bankrupt  corporation,  and 
came  into  legal  possession  thereof;  and  that  the  defendant,  Joseph 
Hull,  after  the  petitioner's  possession  and  right  accrued,  took  wrong- 
ful possession  of  the  property  and  refused  to  surrender  it.  If  the 
petition  be  construed  to  be  a  summary  proceeding  to  obtain  the 
possession  of  the  property — sl  "proceeding  in  bankruptcy" — and  not 
a  controversy  at  law  or  in  equity,  the  question  is:  Would  the  Dis- 
trict Court  then  have  jurisdiction.?'  Many  cases  have  been  cited  that 
bear  more  or  less  on  this  question,  and  it  may  be  conceded  that, 
placing  such  construction  on  the  trustee's  petition,  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Florida  would  have 
had  jurisdiction,  if  it  had  been  the  court  of  adjudication.  But  the 
petition  shows  that  the  corporation  was  adjudicated  a  bankrupt  by  a 
United  States  District  Court  in  the  state  of  Massachusetts,  which  has 
charge  of  the  bankrupt's  estate  and  of  its  collection,  distribution,  and 
settlement.     Cases  cited  by  counsel  that  discuss  the  jurisdiction  of 
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Ac  court  of  adjudication  that  has  charge  of  the  collection,  distribution, 
and  settlement  of  the  bankrupt's  estate,  are  not  responsive  to  the  ques- 
tion raised  by  this  case,  and  cases  construing  the  bankruptcy  acts  of 
1867  and  1841  are  not  controlling,  because  each  of  those  acts  con- 
tained a  provision  conferring  on  the  Circuit  and  District  Courts  of  the 
United  States  concurrent  jurisdiction  of  suits  at  law  and  in  equity 
between  the  assignee  in  bankruptcy  and  an  adverse  claimant  of  the 
property  of  the  bankrupt.     The  act  of  1898  contains  no  such  provision. 

Courts  of  bankruptcy  are  created  by  statute,  and  they  have  no 
jurisdiction  except  that  conferred  by  statute,  either  expressly  or  by 
implication.  The  second  section  of  the  bankruptcy  act  of  1898  makes 
the  District  Courts  courts  of  bankruptcy,  and  creates  their  jurisdic- 
tion. There  are  19  subdivisions  of  the  section  enumerating  the  pow- 
ers conferred.  The  subdivisions  3  and  7,  especially  relied  on  by  the 
learned  counsel,  have  already  been  quoted.  The  section  vests  courts 
of  bankruptcy  with  the  jurisdiction  described  in  its  19  subdivisions 
"within  their  respective  territorial  limits  as  now  established,  or  as 
may  hereafter  be  changed."  There  are  many  cases  construing  the 
present  statute,  so  well  known  that  it  is  useless  to  cite  them,  holding 
that  the  court  which  adjudges  a  person  a  bankrupt  has  the  power 
and  jurisdiction  in  summary  proceedings  to  take  possession  by  re- 
ceivers or  marshals  of  the  property  of  the  bankrupt  situate  and  being 
within  the  territorial  jurisdiction  of  the  court.  The  circumstances 
under  which  this  power  will  be  exercised  or  refused  by  the  court  of 
adjudication  need  not  be  discussed  here.  The  question  here  relates^ 
not  to  the  jurisdiction  of  a  bankruptcy  court  which  has  adjudicated  a 
person  a  bankrupt,  but  to  the  jurisdiction  of  a  court  of  another  dis- 
trict which  is  called  on  to  exercise  summary  jurisdiction  in  aid  of 
another  court  of  bankruptcy  which  made  the  adjudication  and  has 
charge  of  the  bankrupt's  estate. 

We  find  no  provision  of  the  act  which  expressly  or  impliedly  makes 
provision  for  summary  proceedings  or  for  auxiliary  or  ancillary  pro- 
ceedings in  another  court  of  bankruptcy  in  aid  of  the  bankruptcy  court 
that  made  the  adjudication  and  has  charge  of  the  bankrupt's  estate. 
Congress,  of  course,  could  have  adopted  a  scheme  by  which  every 
District  Court  would  be  charged  with  the  collection  or  administration 
of  the  bankrupt's  property  in  aid  of  or  ancillary  to  the  jurisdiction  of 
the  court  of  adjudication,  but  we  find  in  the  act  no  hint  of  such  in- 
tention. On  the  contrary,  the  act  limits  the  jurisdiction  of  the  bank- 
ruptcy courts,  including  even  the  one  of  adjudication,  by  providing 
that  suits  by  the  trustee — ^with  the  exceptions  we  have  noted — shall 
only  be  brought  or  prosecuted  in  tlie  courts  where  the  bankrupt  whose 
estate  is  being  administered  by  such  trustee  might  have  brought  or 
prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  instituted. 

We  are  of  opinion  that  the  District  Court  erred  in  overruling  the 
plea  to  the  jurisdiction. 

The  trustee  is  vested  by  the  act  with  all  the  rights  and  title  of  the 
bankrupt,  as  well  as  with  the  rights  of  the  bankrupt's  creditors,  and, 
when  he  seeks  to  enforce  rights  or  to  recover  property  in  another 
district  outside  of  the  territorial  jurisdiction  of  the  court  which  ap- 
pointed him,  he  stands  in  the  position  of  those  whose  rights  he  has 
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acquired,  and  can  resort  only  to  the  same  courts,  state  or  federal, 
and  is  confined  to  the  same  remedies.  In  re  Williams  (D.  C.)  120 
Fed.  38;  In  re  Williams  (D.  C.)  123  Fed.  321;  In  re  Von  Hartz, 
142  Fed.  726,  74  C.  C.  A.  58 ;  In  re  Granite  City  Bank,  137  Fed.  818, 
822,  70  C.  C.  A.  31G.  This  general  rule  is,  'of  course,  subject  to 
the  exceptions  made  by  the  amendment  of  1903,  which  has  been 
quoted  in  this  opinion  and  shown  not  to  be  applicable  to  this  case. 
The  petition  for  revision  is  allowed,  the  decree  of  the  court  of 
bankruptcy  is  reversed,  and  the  petition  of  the  trustee  is  dismissed. 


(153  Fed.  052.) 

PERKINS  V.  GIBBS  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  30.  1907.) 

No.  2,475. 

!•  Wills— Nature  op  Estate  Devised — Vested  Remainder. 

Where  a  testator  devised  and  bequeathed  his  residuary  estate  to  his 
widow  for  life  or  until  her  remarriage,  with  remainder  to  his  son  and 
daughter  in  equal  shares,  the  latter  took  at  once  a  vested  Interest  in  re- 
mainder in  the  real  estate  which  was  alienable  under  the  laws  of  Minne- 
sota. 

[Ed,  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  49,  Wills,  §  1481.] 

2.  Same— Transactions  Between  Devisees— Creditors'   Suit— Orounds  fob 
Relief— Sufficiency  of  Evidence. 

A  testator  devised  and  bequeathed  his  estate  in  equal  shares  to  his  son 
and  daughter,  subject  to  a  life  interest  in  his  widow  terminable  on  her 
remarriage.  All  of  such  parties  entered  into  a  written  agreement  ad- 
mittedly made  in  good  faith  for  an  amicable  division  of  the  estate,  by 
which  the  widow  and  son,  who  were  also  executors,  agreed  to  convey 
their  interest  in  certain  real  estate  to  the  daughter,  and  she  was  to  con- 
vey her  interest  in  other  real  estate  to  the  son,  and  also  to  release  her 
claim  to  any  share  of  an  indebtedness  owing  by  him  to  the  estate  and 
to  money  which  he  had  misapplied  as  executor.  Later,  when  the  son  had 
become  largely  indebted  and  insolvent,  he  and  the  widow  executed  the 
conveyance  to  the  daughter;  the  deed  reciting  that  it  was  made  in  con- 
sideration and  compliance  with  such  agreement.  The  son  obtained  the 
property  which  he  was  to  have  by  the  agreement,  and  was  not  called  upon 
to  pay  the  amount  which  he  owed  the  estate.  Heldy  that  the  conveyance 
to  the  daughter  was  based  on  a  good  and  meritorious  consideration ;  also, 
on  the  evidence,  that  it  was  made  as  recited  therein  in  good  faith  pur- 
suant to  the  prior  agreement,  and  not  for  the  purpose  of  defrauding  the 
son*s  creditors,  as  charged  in  a  creditors*  bill. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

This  was  a  creditors'  bill  brought  by  George  F.  Perkins  against  Clara  J. 
Gibbs,  Albert  L.  Gibbs,  her  husband,  the  Cloquet  Lumber  Company,  and 
several  other  defendants  alleged  to  have  some  interest  in  the  lands  in  con- 
troversy, to  set  aside  certain  deeds  made  by  the  judgment  debtor  as  fraudulent 
The  several  defendants  other  than  those  just  mentioned  do  not  appear  to 
have  been  served  with  process.  Those  mentioned  for  their  answer  denied  the 
alleged  fraud  and  asserted  that  the  title  held  by  defendant  Clara  J.  Gibbs 
was  valid,  subject  only  to  certain  timber  rights  existing  under  defendant 
Gibbs  in  favor  of  the  Lumber  Company. 

The  facts  as  disclosed  by  the  record  are  substantially  as  follows:  Reuben 
Whiteman  died  in  Dansville,  Livingston  county,  N.  Y.,  where  he  had  long 
resided,  in  March,  1888,  leaving  a  widow,  Rebecca,  a  son,  Alonzo,  and  a  daugh- 
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ter,  Clara.  He  left  a  wiU  which  was  duly  probated  in  New  York  and  after- 
wards in  St  Louis  county,  Minn,  where  the  land  In  question  is  situated,  by 
which,  after  making  certain  specific  legacies,  he  devised  and  bequeathed  the 
rest  and  residue  of  his  estate,  real  and  personal,  to  his  wife  for  life,  or  until 
she  should  again  marry,  and  the  remainder  after  the  expiration  of  the  wife's 
estate  to  his  son  and  daughter  in  equal  parts.  The  wife  married  again  in 
18^.  Her  particular  estate  ceased,  and  the  son  and  daughter  were  let  into 
the  full  enjoyment  of  their  vested  estate  in  remainder.  Whiteman's  estate 
consisted  of  certain  personal  property,  a  paper  mill  in  Dansville,  N.  Y.,  some 
land  elsewhere  in  New  York,  and  about  13,000  acres  of  uncultivated  land 
in  Minnesota  and  Wisconsin.  The  widow  and  son  were  made  executors  of 
the  will,  qualified  as  such,  and  proceeded  under  the  supervision  of  the  Sur- 
rogate Court  of  Livingston  county,  N.  Y.,  until  after  January,  1890,  with  the 
administration  of  the  estate.  On  January  25th  of  that  year,  when,  so  far 
as  this  record  discloses,  there  were  no  unsatisfied  creditors  of  the  estate  and 
when  the  widow,  son,  and  daughter  were  solely  interested  therein,  they  all 
joined  in  a  contract  provldfaig  for  a  voluntary  partition  or  division  of  the 
estate,  according  to  the  respective  interests  of  the  parties.  That  contract 
was  made  and  executed  by  and  between  Alonzo  J.  Whiteman  individually 
and  as  executor  as  party  of  the  first  part,  Rebecca  B.  Whiteman  individually 
and  as  executrix  as  party  of  the  second  part,  and  Clara  J.  Whiteman  as  party 
of  the  third  part,  and  is  in  the  following  words: 

"That  for  and  in  consideration  of  the  mutual  promises  and  agreements 
herein  contained,  and  of  the  sum  of  one  dollar  by  each  to  the  other  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowledged,  it  Is  agreed: 

"First.  That  the  parties  of  the  first  and  second  parts  shall  and  will  exe- 
cute and  deliver  to  the  party  of  the  third  part  a  good  and  sufficient  deed  or 
deeds,  quitclaiming,  releasing,  and  conveying  all  their  individual  right,  title, 
and  interest,  and  the  estate  and  right  of  dower  in  Julia  N.  Whiteman,  the 
wife  of  the  party  of  the  first  part  to  the  party  of  the  third  part,  in  and  to 
all  and  singular  the  lands  in  the  states  of  Minnesota  and  Wisconsin,  now 
belonging  to  the  estate  of  Reuben  Whiteman,  deceased,  and  comprising  about 
twelve  thousand  nine  hundred  and  forty  (12,940)  acres,  and  which  are  situ- 
ated and  described  as  follows:  [Then  follows  a  detailed  description  of  the 
land  and  a  mention  of  the  time  and  place  for  delivery  of  deeds.]     ♦    ♦    ♦ 

**Third.  The  party  of  the  third  part  will  also,  at  said  time  and  place,  upon 
accepting  said  deed  or  deeds,  execute  and  deliver  to  the  party  of  the  first 
part  a  quitclaim  deed  for  conveying  and  releasing  all  her  right,  title,  and  in- 
terest in  the  paper  mill  and  the  land  whereon  the  same  is  built  comprising 
less  than  twelve  acres  situate  in  Dansville  in  the  state  of  New  York,  and  which 
belongs  to  the  estate  of  said  Reuben  Whiteman. 

*Tourth.  Upon  the  acceptance  of  said  deed  or  deeds  by  the  party  of  the 
third  part  at  the  time  and  place  above  specified,  she  will,  by  a  proper  writing, 
waive  all  objections  to  the  allowance  upon  an  accounting  of  said  parties  of 
the  first  and  second  parts,  as  executors  of  said  estate,  of  the  expenditures 
heretofore  and  before  the  31st  day  of  December,  1889,  actually  made  by  them, 
in  the  construction,  alteration  or  completion  of  said  paper  mill,  which  ex- 
penditures amount  to  about  sixty-five  thousand  dollars.    ♦    ♦    ♦ 

"Seventh.  A  certain  agreement  in  writing  bearing  even  date  with  this  agree- 
ment, and  simultaneously  delivered  herewith  relating  to  certain  claims  and 
obligations  belonging  to  said  estate,  shall  be  deemed  to  be  a  part  of  this 
agreement,  and  It  and  this  agreement  shall  be  read  together  as  one  instru- 
ment" 

The  agreement  last  referred  to  was  duly  executed  by  the  parties,  and  the 
body  of  it  is  in  the  following  words:  **Now,  as  a  part  of  said  agreement  and 
to  be  construed  and  treated  as  such,  and  for  the  considerations  mentioned 
in  said  agreement,  it  is  agreed  that  upon  the  execution  and  delivery  of  the 
deeds  to  the  party  of  the  third  part  in  said  agreement  bearing  even  date 
lierewith  and  their  acceptance  by  the  party  of  the  third  part  as  provided 
in  said  agreement  the  parties  of  the  first  and  second  parts  as  such  executors 
aa  aforesaid,  shall  cancel  and  deliver  to  said  first  party  individually  and  he 
shall  be  deemed  absolutely  discharged  from  all  liability  to  the  estate  of 
Reuben  Whiteman  upon  the   following  notes  and  obligations,   including  in- 
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tereet  thereupon.  •  •  •»»  Here  follows  a  statement  of  notes  and  evi- 
dences of  Indebtedness  of  Alonzo  J.  Whiteman  to  the  estate  of  Reuben  White- 
man  amounting  to  $45,594.26.  The  main  agreement  was  filed  for  record  In  the 
oflice  of  the  register  of  deeds  of  St  Louis  county,  Minn.,  on  February  4,  1800. 
After  that  contract  was  made,  and  In  August,  1890,  the  paper  mill  was  de- 
stroyed by  fire,  and  the  insurance  thereon,  amounting  to  about  $75,000  was 
collected  by  Alonzo.  Afterwards,  by  a  quitclaim  deed  bearing  date  December 
4,  1890,  and  recorded  May  12,  1891,  in  the  oflice  of  the  register  of  deeds  for 
St.  Louis  county,  Minn.,  Alonzo  J.  Whiteman  and  Julia  N.  Whiteman,  his 
wife,  and  Rebecca  E.  Whiteman,  the  widow,  conveyed  such  of  the  lands  re- 
ferred to  in  the  contract  of  January  25th  as  were  located  in  the  county  of 
St.  Louis,  Minn.,  to  Clara  J.  Whiteman.  The  deed,  after  stating  who  the  par- 
ties are,  proceeds  as  follows:  "Witnesseth:  That  the  said  party  of  the 
first  part  in  consideration  of  the  sum  of  one  dollar  to  them  in  band  paid 
by  the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  amfessed 
and  acknowledged  and  in  consideration  and  in  pursuance  of  a  certain  agree- 
ment made  between  the  parties  hereto  and  bearing  date  the  25th  day  of 
January,  1890,  have  bargained,  sold,  remised  and  quitclaimed,"  etc. 

On  January  2,  1891,  after  the  quitclaim  deed  had  been  executed,  Alonzo  J. 
Whiteman,  individually  and  as  executor  of  the  will  of  Reuben  Whitemnu. 
as  party  of  the  first  part,  and  Clara  J.  Whiteman,  as  party  of  the  second 
part,  made  a  supplemental  contract  whereby,  among  other  things,  it  was 
recited  and  agreed  as  follows:  "Whereas,  the  parties  hereto,  together  with 
Rebecca  E.  Whiteman,  did  on  the  25th  day  of  January,  1890,  make  and  enter 
into  a  written  agreement  which  agreement  provided  among  other  things  for 
the  conveyance  to  the  party  of  the  second  part  by  the  party  of  the  first 
part,  of  certain  real  estate  situate  in  Wisconsin  and  Minnesota,  and  the  con- 
veyance by  the  party  of  the  second  part  of  certain  real  estate  situate  in  the 
village  of  Dansville,  N.  Y.,  and,  whereas,  in  partial  execution  of  said  agree- 
ment the  party  of  the  second  part  is  about  to  execute  and  deliver  to  the  party 
of  the  first  part  a  ♦  ♦  ♦  release  of  all  her  interest  in  the  insurance 
moneys  collected  by  the  party  of  the  first  part  from  insurance  companies  on 
account  of  policies  issued  upon  the  buildings  situate  upon  the  real  estate 
aforesaid  in  Dansville,  which  buildings  were  after  the  making  of  said  agree- 
ment destroyed  by  fire,  and  whereas  the  party  of  the  first  part  and  the 
said  Rebecca  Whiteman  have  executed  and  are  about  to  deliver  to  the  party 
of  the  second  part  conveyances  of  a  portion  of  the  said  lands  in  Wisconsin 
and  Minnesota,  so  contracted  to  be  conveyed  and  are  unable  to  convey  cer- 
tain portions  thereof  heretofore  sold  by  them.  ♦  ♦  ♦  And  the  party  of 
the  second  part  agrees  in  consideration  of  the  premises,  that  in  case  the 
covenants  and  agreements  herein  contained  are  faithfully  performed  by  the 
party  of  the  first  part  she  will  not  during  the  life  of  the  said  Rebecca  E. 
Whiteman,  cause  or  in  any  way  procure  an  accounting  by  the  said  party 
of  the  first  part,  and  the  said  Rebecca  K  Whiteman,  In  the  surrogates  court, 
or  In  any  other  court  for  or  on  account  of  their  acts  and  doings  as  executors 
of  the  estate  of  Reuben  Whiteman,  deceased." 

On  January  23,  1892,  pursuant  to  the  provisions  of  the  contract  of  Janu- 
ary 25.  1890,  requiring  the  executors  as  such  to  make  a  deed  by  way  of 
further  assurance  of  title  to  the  land  In  question  to  Clara  J.  Whiteman,  such 
a  deed  was  duly  executed  and  delivered  to  her  by  the  executors. 

After  the  burning  of  the  mill  Alonzo  organized  a  corporation  called  the 
Whiteman  Pulp  &  Paper  Company,  he  being  the  owner  of  substantially  all 
the  capital  stock,  and  on  January  9,  1891,  took  a  conveyance  to  that  company 
from  himself  and  his  mother  as  executors  of  the  land  on  which  the  mill  had 
been  located,  together  with  the  water  power,  engines,  boilers,  machinery,  and 
all  salvage  from  the  recent  fire.  The  corporation  proceeded  to  repair  and  re- 
construct the  mill,  and  on  April  6th  and  afterwards  it  borrowed  money  from 
the  firm  of  Perkins,  Goodwin  &  Co.,  of  New  York,  who  became  its  sales 
agent  to  dispose  of  its  product.  It  gave  that  firm  its  notes  indorsed  by  Alonzo 
and  Rebecca,  and  secured  their  payment  by  pledge  of  much  of  its  capital 
stock  and  by  a  chattel  mortgage  on  personal  property.  It  afterwards  be- 
came financially  embarrassed,  owing  over  $100,000.  The  notes  were  not 
paid,  Alonzo  and  Rebecca,  the  indorsers,  were  sued,  and  on  March  29,  1892, 
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judgmoit  was  rendered  against  them  in  tbe  Supreme  Court  of  the  state  of 
New  York  for  $10,083.07  in  favor  of  the  firm  of  Perkins,  Goodwin  &  Co. 
Afterwards  suit  was  instituted  in  tlie  district  court  of  St  Louis  county,  Minn., 
on  the  New  York  Judgment  against  Alonzo,  and  on  May  24,  1892,  recovery 
was  had  against  him  in  the  sum  of  $10,271.90.  In  January,  1901,  execution 
was  sued  out  on  that  judgment,  levy  made  on  the  title  and  interest  of  Alonzo 
In  the  real  estate  which  had  on  December  4,  1890,  been  deeded  to  his  sister 
Clara,  as  belonging  to  him.  The  same  was  sold  on  execution  and  purchased  by 
complainant,  George  F.  Perkins,  who  now  brings  this  action  to  quiet  and 
establish  his  title  by  declaring  the  quitclaim  deed  of  December  4,  1890,  and 
the  executors'  deed  of  January  23,  1892,  to  Clara  to  have  been  made  to 
hinder,  delay,  and  defraud  the  creditors  of  Alonzo  and  for  that  reason  to  be 
null  and  void. 

On  February  10,  1892,  the  Surrogate  Court  of  Livingston  county  made  an 
order  on  the  petition  of  Clara  revoking  letters  testamentary  before  that  time 
granted  to  Rebecca  and  Alonzo  and  requiring  them  to  file  their  final  ac- 
counts. Hearing  on  the  petition  of  Clara  disclosed  the  fact  that  Alonzo  had 
alone  taken  possession  of  the  personal  assets  of  the  estate  and,  without  any 
intervention  or  participation  by  his  mother,  Rebecca,  had  administered  upon 
the  estate.  His  complete  final  account  was  filed  in  February,  1895,  show- 
ing that  he  owed  the  estate  $227,000,  one-half  of  which  belonging  to  him- 
self and  the  other  to  his  sister,  Clara.  This  balance  consisted  of  $65,163.31, 
which  Alonzo  had  improperly  expended  in  Improving  the  mill  property  which, 
by  agreement  between  him  and  Clara,  was  his;  $45,594.26,  made  up  of  the 
worthless  claims  against  him  which  Clara,  by  the  contract  of  January  25, 
1880,  had  agreed  to  discharge;  $74,250  insurance  money  which  he  had  col- 
lected and  appropriated  to  his  own  use  and  other  items  of  indifTerent  value. 
Clara  was  then  made  administratrix  c.  t.  a.,  and  an  order  was  made  requir- 
ing Alonzo  to  turn  over  the  balance  found  due  from  him  to  the  new  admin- 
istratrix. Her  final  settlement  made  later  discloses  the  fact  that  the  total 
amount  of  all  the  personal  property  which  ever  came  to  her  hands  as  admin- 
istratrix was  $4,812.57.  That  probably  consisted  of  some  items  which  she 
received  from  other  sources  than  Alonzo.  No  part  of  the  balance  found  due 
from  him  was  ever  turned  over  to  the  administratrix.  Alonzo  did  not  have 
it,  and  was  hopelessly  insolvent  In  fact,  the  balance  was  substantially  com- 
posed of  worthless  claims  against  Alonzo  from  whom,  by  reason  of  his  in- 
solvency, nothing  could  be  collected,  and  other  items,  which  as  between  him- 
self and  Clara  belonged  to  him,  namely,  the  insurance  money  and  the  ex- 
poiditures  upon  the  mill  property.  About  the  time  this  settlement  was  made, 
and  on  February  12,  1895,  Alonzo  deeded  to  Clara  in  full  satisfaction  of  what- 
ever claim  she  had  against  him  as  executor  his  interest  in  certain  real  es- 
tate situated  in  the  counties  of  Livingston  and  Steuben,  N.  T.,  the  value  of 
which  is  not  shown,  and  transferred  to  her  the  remaining  personal  property 
belonging  to  the  estate,  which  amounted  to  little  or  nothing. 

From  the  foregoing  detailed  statement  of  the  facts  the  substance  may  be 
gathered  as  follows:  That  in  the  adjustment  from  time  to  time  of  their 
rights  in  the  residuary  estate  of  their  father,  voluntarily  made  by  Alonzo 
and  Clara,  the  only  parties  interested,  Alonzo  received  the  deed  to  the  mill 
property  at  DansviUe,  received  the  money  collected  from  the  insurance  com- 
panies on  account  of  the  destruction  of  the  mill  by  fire,  was  released  from 
his  personal  obligation  of  about  $65,000  for  money  improperly  taken  from  the 
estate  and  expended  in  Improving  the  mill  property,  and  was  released  from 
his  personal  obligation  to  the  estate  amounting  to  $45,000;  and  Clara  got 
the  wild  and  uncultivated  lands  in  Minnesota  and  Wisconsin  and  a  deed  to 
some  lots  of  land  In  Livingston  and  Steuben  counties,  N.  Y. 

Alonzo  testified  that  he  was  hopelessly  insolvent  in  1890  and  1892  when 
the  quitclaim  and  executors'  deed  were  made  to  Clara ;  thai  they  were  de- 
vised and  executed  without  any  consideration  moving  from  Clara  to  him, 
bnt  solely  for  the  purpose  of  covering  up  his  property  and  preventing  his 
creditors  from  levying  upon  it  in  satisfaction  of  their  debts ;  and  that  Clara 
participated  and  co-operated  with  him  tn  the  accomplishment  of  his  pur- 
pose. Clara,  on  the  other  hand,  explicitly  denied  that  testimony  given  by 
Alonzo.  and  reiterated  the  statement  that  the  deeds  were  made  pursuant  to 
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the  contract  of  January  25,  1890,  and  in  part  performance  of  It  After  hear- 
ing tlie  evidence  the  Circuit  Ck)urt  dismissed  the  bill  for  want  of  equity,  and 
the  complainant  appealed  to  this  court  for  a  reversal  of  that  decree. 

After  hearing  the  case  on  the  merits  the  Circuit  Court  found  that  com- 
plainant had  no  right,  title,  or  interest  in  any  of  the  lands  in  controversy, 
but  that  Clara  J.  Gibbs  had  a  valid  title  thereto  in  fee  simple,  subject  only  to 
the  right  which  she  had  conveyed  to  the  lumber  company,  and  entered  a  final 
decree  enjoining  complainant  from  lasserting  any  claim  adverse  theretow 

Austin  N.  McGindley,  for  appellant. 

William  E.  Hale  (M.  H.  Boutelle,  on  the  brief),  for  appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

Counsel  for  the  parties  in  their  argument  and  brief  have  extended 
discussion  over  a  vast  field  of  learning  in  this  case;  but,  after  a  care- 
ful consideration  of  the  facts  and  applicatory  law,  we  find  that  the 
rights  of  the  parties  are  solvable  upon  propositions  of  law  which  are 
indisputable  and  of  fact  which  rest  within  a  narrow  compass.  Upon 
the  death  of  their  father,  and  by  virtue  of  the  probate  of  his  last 
will  and  testament,  Alonzo  and  Clara  Whiteman,  his  children,  suc- 
ceeded to  a  vested  remainder  each  in  and  to  an  undivided  one-half 
of  the  real  estate  in  question  in  Minnesota  and  in  and  to  a  certain 
paper  mill  and  real  estate  on  which  the  same  was  situated  and  other 
real  estate  in  New  York,  subject  only  to  a  determinable  life  estate 
in  their  mother,  Rebecca  Whiteman.  Her  life  estate  depended  upon 
a  condition  subsequent  that  she  should  not  again  marry.  In  Minne- 
sota, as  elsewhere,  title  to  real  estate  does  not  vest  in  the  personal 
representatives  of  a  deceased  owner,  but  does  on  the  death  of  the 
owner  descend  to  and  vest  in  the  heirs  at  law  or  devisees  subject  to 
the  possible  requirement  of  its  being  needed  to  satisfy  the  debts 
of  the  deceased.  The  record  in  this  case  discloses  no  reason  for 
consideration  of  the  rights  of  creditors  of  the  deceased.  According- 
ly, in  1890,  the  land  in  question  was  owned  as  follows :  Rebecca  had 
a  life  estate  subject  to  be  defeated  by  her  remarriage,  and  Alonzo 
and  Clara  had  each  a  vested  remainder  in  expectancy  in  an  undivided 
one-half  thereto.  Sections  4369,  4371,  4372,  4374,  Gen.  St.  Minn. 
1894;  Debenture  Co.  v.  Dean,  85  Minn.  473,  477,  89  N.  W.  848.  Re- 
becca's life  estate  was  undoubtedly  alienable  (sections  4164,  4316), 
but  whether  so  or  not  is  of  no  importance  because  it  was  terminated 
before  this  suit  was  instituted  by  her  remarriage.  Alonzo's  and  Clara's 
estates  were  vested  in  interest,  if  not  in  possession,  and  as  such  were 
alienable  by  them.  Sections  4372,  4396,  Gen.  St.  Minn. ;  Debenture  Co. 
V.  Dean,  supra;  Lawrence  v.  Bayard,  7  Paige  (N.  Y.)  70;  Griffin  v. 
Shepard,  124  N.  Y.  70,  26  N.  E.  339 ;  O'Donnell  v.  Smith,  142  Mass. 
505,  8  N.  E.  350. 

Being  so  owned  and  lawfully  subject  to  sale  and  disposition  the 
only  question  in  this  case  is  one  of  fact,  whether  the  deed  duly  and 
properly  executed  by  Alonzo  and  Rebecca  acting  as  individuals  pur- 
porting to  convey  their  right,  title,  and  interest  in  the  land  in  question 
to  Clara  on  December  4,  1890,  and  the  deed  made  by  the  same  par- 
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ties  acting  as  executors  in  the  exercise  of  powers  conferred  by  the 
will  of  the  testator  conveying  the  land  to  Clara  on  January  23,  1892, 
were  devised  and  intended  by  the  parties  as  a  scheme  to  hinder,  delay, 
and  defraud  the  creditors  of  Alonzo,  or  were  they  made  pursuant  to 
the  provisions  of  the  contract  of  January  25,  1890,  to  separate  their 
holdings  in  common  into  individual  estates. 

As  tiie  quitclaim  deed  effectually  conveyed  all  the  rights  of  Alonzo 
and  Rebecca  to  Clara,  little  consideration  need  be  given  to  the  sub- 
sequent executors*  deed,  except  to  say  that  it  evidences  a  harmonious 
and  persistent  purpose  to  carry  out  the  provisions  of  the  original 
contract,  even  to  the  extent  of  making  a  useless  deed  as  an  unneces- 
sary' assurance  of  Clara's  title  just  because  the  grantors  had  agreed 
to  do  so.     It  shows  the  good  faith  of  the  original  agreement. 

Complainant,  the  purchaser  of  the  lands  under  execution  issued 
on  the  judgement  against  Alonzo,  contends  (1)  that  Alonzo,  when  the 
deeds  in  question  were  executed,  was  in  financial  straits,  embarrassed, 
and  insolvent;  that  Clara  knew  of  his  condition,  and  voluntarily 
became  a  parly  to  a  scheme  to  cover  up  his  property  and  protect  it 
from  the  rightful  demands  of  his  creditors;  that  to  that  end  and 
for  that  purpose  she  took  and  held  title  to  it  in  secret  trust  for  her 
brother,  with  an  understanding  that,  when  he  should  get  a  settlement 
with  his  creditors  or  otherwise  be  released  from  their  claims,  she 
would  reconvey  it  to  him  on  demand;  and  (2)  that  Clara  gave  no 
consideration  for  the  conveyances. 

Alonzo  was  complainant's  only  witness  to  the  making  of  the  al- 
leged fraudulent  compact  between  him  and  his  sister,  and  Clara  was 
defendants'  only  witness  on  that  subject.  Alonzo  affirmed  its  ?x- 
istence,  and  testified  that  the  deeds  were  executed  pursuant  therrto. 
She  broadly  denied  both  those  propositions.  He  admitted  that  the 
agreement  of  January  25,  1890,  was  made  for  the  purpose  of  divid- 
ing the  father's  estate  between  himself  and  his  sister,  but  said  noth- 
ing was  ever  done  under  it.  She  testified  that  such  was  its  purpose, 
and  that  the  conveyances  in  question  to  her  were  made  in  part  per- 
formance of  that  agreement.  The  testimony  of  both  these  witnesses 
was  given  about  15  years  after  the  events  occurred  concerning  which 
they  testified.  Alonzo  was  then  or  soon  after,  in  the  New  York 
penitentiary  serving  a  sentence  for  some  crime  committed  by  him, 
and  Clara,  while  emphatically  denying  the  fraudulent  purpose  im- 
puted to  her,  appears  to  have  been  quite  oblivious  to  most  of  the 
details  of  the  transactions  about  which  she  testified.  About  all  she 
seems  to  know  with  any  certainty  is  that  she  intrusted  her  matters 
to  competent  counsel  and  followed  their  directions.  From  these  un- 
reliable sources  we  confidently  turn  to  those  instruments  of  writing 
and  unimpeachable  records  which  abound  in  this  case  for  the  truth. 
Both  sides  concede  that  the  agreement  of  January  25,  1890,  was  ex- 
ecuted for  the  purpose  of  making  a  friendly  partition  of  the  then 
joint  interests  of  the  children  in  their  patrimony.  That  instrument, 
so  far  as  we  can  discover,  had  no  sinister  purpose  whatsoever.  It 
was  a  rational  and  reasonable  one  to  make.  It  was  recorded  soon 
after  its  execution  in  the  office  of  the  register  of  deeds  where  the 
land  in  question  was  situate,  as  notice  to  all  persons  of  the  incipient 
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rights  of  the  parties.  The  two  deeds  now  assailed  were  in  apparent 
partial  execution  of  that  agreement.  The  quitclaim  deed  recites  on 
its  face  that  it  was  made  "in  consideration  and  in  pursuance  of  a  cer- 
tain agreement  made  between  the  parties  hereto  and  bearing  date 
the  25th  day  of  January,  1890."  The  practically  cotemporaneous 
agreement  of  January  2,  1891,  made  between  Alonzo  and  Clara,  re- 
cites that  Alonzo  and  Rebecca  "have  executed  and  are  about  to  de- 
liver to"  Clara  a  conveyance  of  a  portion  of  the  lands  in  Minnesota 
and  Wisconsin  as  required  by  the  agreement  of  January  25,  1890. 
The  executors'  deed,  as  already  stated,  affords  corroboratory  proof 
of  the  good  faith  and  intentional  observance  of  the  requirements  of 
the  original  agreement  obliging  the  executors  on  certain  conditions 
therein  specified  to  make,  execute,  and  deliver  to  Clara  "a  sufficient 
executor's  deed  or  deeds  for  conveying  and  assuring  to  her  the  fee 
simple  title  of  said  lands  and  premises  free  from  all  incumbrances." 
That  deed  recites  that  it  was  made  by  the  executors  "in  consideration 
of  the  sum  of  one  dollar  and  other  valuable  considerations  to  them 
duly  paid  [by  Clara]  the  receipt  whereof  is  hereby  acknowledged." 
In  view  of  such  indisputable  proof  found  on  the  face  of  the  deeds 
and  their  allied  writing,  we  have  no  doubt  that  the  conveyances  in 
question  were  honestly  made  for  the  purpose  originally  intended  by 
the  parties.  The  testimony  of  Alonzo  that  he  and  his  sister  deliber* 
ately  entered  into  a  scheme  to  cover  up  and  conceal  his  property  from 
his  creditors  is  out  of  harmony  with  the  original  intention  of  the  par- 
ties, and  in  the  light  of  the  fact  that  Alonzo  owed  the  estate  $45,000, 
had  devoted  much  of  the  personal  estate  to  unlawful  uses,  had  ap- 
propriated and  converted  to  his  own  use  the  proceeds  of  the  fire  in- 
surance policies  on  the  mill  property,  and  was  then  hopelessly  in- 
solvent, we  cannot  believe  that  Clara  would  have  abandoned  the  origi- 
nal purpose  which  alone  gave  her  any  assurance  of  securing  an  equiva- 
lent for  all  or  a  part  of  her  imperiled  interest  in  the  personal  estate  of 
her  father  merely  for  the  purpose  of  creating  a  secret  trust  for  the 
benefit  of  her  brother  and  to  enable  him  to  swindle  his  creditors.  The 
irrationality  and  unreasonableness  of  the  story  condemn  it. 

But  it  is  said  the  conveyances  in  question  were  without  consideration, 
and  for  that  reason  void  as  to  creditors.  The  facts  do  not  warrant 
any  such  conclusion.  When  the  deeds  in  question  were  delivered 
to  Clara,  Alonzo  had  not  only  then  actually  received  the  full  agreed 
consideration,  but,  according  to  his  own  admission,  was  hopelessly 
insolvent.  By  the  original  agreement  of  Januar)-  25,  1890,  he  was 
to  get  the  paper  mill  in  Dansville  and  the  land  employed  in  connec- 
tion with  it,  worth  according  to  the  brief  of  complainant's  counsel 
about  $150,000.  He  was  also  to  secure  a  release  and  discharge  from 
a  personal  obligation  against  him  in  favor  of  the  estate  for  about 
$65,000  occasioned  by  his  appropriating  as  executor  that  much  of  the 
personal  estate  for  the  construction,  alteration,  and  completion  of  the 
paper  mill.  He  was  also  to  get  a  release  and  discharge  from  liability 
for  his  personal  indebtedness  to  the  estate  amounting  to  about  $45,- 
000.  What  did  he  actually  get?  The  executors  of  the  estate  deeded 
to  him  the  mill  property,  conveying  to  him  the  full  legal  title,  which 
with  the  insurance  money  which  he  appropriated,  amounting  to  about 
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$75,000,  constituted  all  there  was  of  the  mill  property.  He  has 
never  been  made  to  respond  to  the  estate  for  the  amount  of  $65,- 
000  which  he  took  out  of  its  funds  and  misapplied  in  the  improve- 
ment of  his  mill.  Neither  has  he  ever  been  made  to  pay  his  debt  of 
$45,000  which  was  admittedly  due  from  him.  Such  are  the  facts, 
and,  by  whatsoever  method,  instrument,  or  conveyance  the  result 
was  brought  about,  he  is  now  and  for  15  years  last  past  has  been 
in  the  undisputed  and  undisturbed  enjoyment  of  all  his  promised 
rights  and  immunities  under  that  agreement.  The  answer  made  to 
this  showing  is  that  in  1895  Alonzo,  in  complying  with  the  order  of 
the  Surrogate  Court  to  make  a  final  settlement  of  his  accounts  prepar- 
atory to  turning  over  his  estate  to  the  administratrix  c.  t.  a.,  charged 
himself  with  all  the  items  of  money  just  referred  to,  and  thereby 
recognized  an  obligation  to  the  estate  for  them.  That  fact  for  the 
purposes  of  this  case  is  of  no  consequence.  As  between  him  and  Clara, 
the  items  all  belonged  to  him,  and  he  had  appropriated  them  to  his 
own  use;  but,  as  fietween  him  and  the  estate,  the  orderly  course  of 
procedure  required  him  to  make  a  full  statement  of  his  accounts. 
It  is  no  uncommon  practice  in  administering  the  estates  of  deceased 
persons  for  an  executor  to  make  partial  distribution  before  final  set- 
tlement; but  that  does  not  excuse  a  full  final  statement  of  accounts 
^ith  debits  against  him  of  the  full  value  of  the  estate.  The  fact  of 
a  preliminary  distribution  can  afterwards  be  shown  as  an  exonera- 
tion of  the  executor  to  that  extent.  It  is  also  said  that  Clara  never 
executed  a  quitclaim  deed  to  Alonzo  for  the  mill  property  as  agreed ; 
but  the  executors  executed  that  deed  with  her  assent  as  shown  by 
the  proof.  It  thus  appears  that  the  contract  of  January  25,  1890, 
has  been  substantially  executed  on  both  sides.  Each  has  received 
substantially  what  he  or  she  was  entitled  to  get.  Whether  it  was  exe- 
cuted in  the  exact  way  specified  in  the  agreement  or  whether  formal 
instruments  were  exchanged  as  thereby  contemplated  is  for  the  pur- 
poses of  this  case  immaterial.  We  are  now  dealing  with  the  substance 
of  things,  the  equities  between  the  parties,  and  not  with  technical 
terms  or  technical  requirements. 

On  the  assumption  which  we  have  shown  is  reasonable,  that  the 
deeds  in  question  were  made  to  Clara  in  partial  execution  of  Alonzo*s 
obligation  under  the  contract  of  January  25,  1890,  a  court  of  equity, 
if  necessary,  would  undoubtedly  have  compelled  Clara  to  perform 
her  obligations  thereunder.  Accordingly,  for  the  purposes  of  this 
case,  we  do  not  concede  that  it  was  necessary  to  show  that  Clara 
has  fully  performed.  The  equitable  obligation  existed,  and  it  was 
sufficient  consideration  for  the  performance  by  Alonzo  of  his  part 
of  the  contract,  namely,  the  execution  of  the  deeds  in  question. 
But,  as  this  case  involves  an  issue  of  fraud  and  determination  of  a 
mental  attitude,  we  have,  as  we  should  have  done,  taken  a  compre- 
hensive view  of  all  the  facts  and  circumstances  surrounding  the  par- 
ties in  any  way  related  to  the  subject  under  consideration,  and  in 
doing  so  we  have  found  that  Alonzo  actually  received  all  the  money 
and  property  to  which  he  was  entitled  as  consideration  for  the  deeds 
in  question,  and  has  never  returned  and  never  could  lawfully  be  made 
to  return  any  portion  of  it  to  Clara.    From  these  facts  we  unhesitat- 
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ingly  conclude  that  the  deeds  m  question  are  supported  by  an  ample- 
and  meritorious  consideration.  We  reach  this  conclusion  in  full  recog- 
nition of  the  fact  largely  relied  on  by  complainant's  counsel  that 
Alonzo  on  February  12,  1895,  deeded  to  Clara  his  interest  in  some 
real  estate  in  Livingston  and  Steuben  counties,  N.  Y.,  in  full  set- 
tlement of  her  claims  against  him  as  executor  as  shown  by  his  final  set- 
tlement. That  deed  must  be  taken  in  connection  with  all  the  other 
facts  of  the  case.  It  does  not  appear  how  much  there  was  in  the 
estate  properly  belonging  to  Clara  after  allowing  to  Alonzo  all  that 
as  between  him  and  Clara  belonged  to  him  under  the  agreement  of 
January  25,  1890.  That  uncertain  element  might  afford  full  consid- 
eration for  the  last  mentioned  deed.  Neither  does  it  appear  how 
much  the  real  estate  last  referred  to  was  worth.  The  conveyance  tak- 
en seriously  and  literally  may,  therefore,  be  in  no  wise  inconsistent 
with  the  conclusion  which  we  have  reached.  But,  when  it  is  con- 
sidered that  by  reason  of  Alonzo's  insolvency  a  technical  accounting 
and  settlement  as  between  him  and  Clara  was  of  no  practical  import- 
ance, we  may  properly  attribute  the  deed  of  February  12,  1895,  to  a 
disposition  to  close  up  in  some  conclusive  way  an  open  account  be- 
tween the  parties  at  a  time  when  enforcement  of  legal  rights  would 
be  unproductive  of  any  good. 

Counsel  for  complainant  argue  that  the  quitclaim  deed  was  never 
in  fact  delivered  to  Clara,  but  was  held  by  Alonzo  for  his  own  con- 
venience, and  placed  on  record,  not  by  Clara,  but  by  him,  to  serve 
his  own  unlawful  purpose  of  cheating  and  defrauding  his  creditors. 
There  is  no  satisfactory  evidence  of  that  character ;  but,  on  the  other 
hand,  complainant's  contention  is  effectively  denied  by  his  own  plead- 
ings. In  his  complaint  he  avers  that  the  deed  was  executed  and 
delivered  to  Clara,  "and  that  said  defendant  Clara  J.  Gibbs  caused 
said  deed  to  be  recorded  in  the  register  of  deeds  office  in  and  for  said 
St.  Louis  county,  Minnesota,  on  the  12th  day  of  May,  1891."  For 
the  purposes  of  this  case,  therefore,  we  must  find  and  hold  as  a 
fact  that  the  deed  was  duly  delivered  to  Clara  before  May  12,  1891, 
and  by  her  for  her  own  purposes  caused  to  be  recorded.  The  judg- 
ment under  which  complainant  purchased  the  lands  in  question  was 
not  rendered  until  May,  1892,  so  that  it  never  attached  to  the  land 
in  question  as  a  lien  until  after  Clara's  deed  was  executed  and  re- 
corded, and  her  rights  established  thereunder.  Several  other  facts 
are  argued  by  counsel  as  important  and  significant  in  the  determina- 
tion of  this  case.  To  all  of  them,  in  connection  with  the  facts  already 
discussed,  we  have  given  diligent  consideration  which  results  in  a 
firm  conviction  that  the  deeds  in  question  were  executed  for  the  honest 
purpose  of  making  a  friendly  partition  of  the  real  estate  of  the  an- 
cestor, and  constituted  neither  a  secret  trust  in  favor  of  the  grantor 
nor  conveyances  without  consideration.  The  conclusion  reached  by  us 
on  these  questions  of  fact  render  unnecessary  the  consideration  of  de- 
fendants' contention  that,  even  if  the  deeds  were  void  as  to  creditors, 
complainant  is  barred  from  relief  in  equity  by  his  laches  in  failing  to 
institute  this  suit  for  12  years  or  more  after  the  alleged  fraud  was 
committed. 
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The  court  below  reached  the  same  conclusion  we  have  reached  on 
the  issue  of  fact  here  involved,  and  its  decree  might  properly  have 
been  a  simple  dismissal  of  the  bill ;  but,  as  its  finding  that  complainant 
did  not  have  any  right,  title,  or  interest  in  the  land  in  question  and  its 
injunctive  order  restraining  him  from  asserting  any  such  right,  title, 
or  interest  adverse  to  the  defendants  accomplish  the  purpose  and  are 
not  complained  of  for  irregularity,  the  decree  as  rendered  is  affirmed. 


<153  Fed.  961.) 

WILSON  V.  CALCULAGRAPH  CO. 

<Circnlt  Court  of  Appeals,  First  Circuit    March  27,  1907.    Rehearing  Denied 

May  1,  1907.) 

L  Evidence— Judicial  Notice— Reoobds  of  Same  Coubt. 

The  rule  applied  that  a  court  is  entitled  to  take  judicial  notice  of  Its 
own  records,  especially  where  the  facts  constitute  a  part  of  the  same  liti- 
gation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  20,  Evidence,  ff  62-65.] 

2.  Apfeai.  and  Erbob— AppeaIjABLE  Obdeb— Contehft  Pbocebdino. 

The  rule  applied  that  an  order  of  a  Circuit  Court,  adjudging  the  de- 
fendant In  a  suit  for  infringement  of  a  patent  in  contempt  for  violation 
of  an  injunction  granted  therein,  and  imposing  a  fine  for  the  benefit  of 
the  complainant  is  civil  in  its  nature,  and  constitutes  a  part  of  the  pro- 
ceedings in  the  case,  and,  where  entered  after  final  decree,  is  appealable 
to  the  Circuit  Court  of  Appeals. 

8.  Same— Review— Assignment  of  Ebbobs. 

Held,  that  the  ordinary  rules  in  reference  to  the  limitation  after  man- 
date of  the  powers  of  a  court  appealed  from  do  not  apply  here,  beoanse  no 
proposition  with  reference  to  them  was  made  in  the  court  appealed 
from ;  and  consequently  the  Circuit  Court  of  Appeals  declined  to  revise  a 
proceeding  In  the  Circuit  Court  with  reference  to  the  violation  of  an  in- 
terlocntory  Injunction,  which  proceeding  occurred  after  the  reception  of 
the  mandate  dismissing  the  suit 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Frederick  L.  Emery  (J.  Stewart  Rusk  on  the  brief),  for  appellant. 

Edwin  J.  Prindle  (Benjamin  Phillips,  of  counsel),  for  appellee. 

Before  PUTNAM  and  LOWELL,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  appeal  grew  out  of  a  bill  in  equity, 
filed  by  the  Calculagraph  Company  against  Wilson,  the  present  appel- 
lant, alleging  infringement  of  certain  letters  patent.  On  September  26, 
1904,  the  Circuit  Court  entered  in  the  original  case  a  final  decree  in 
favor  of  the  complainant,  awarding  an  injunction  and  costs.  From 
this  decree  an  appeal  was  taken  to  us,  with  reference  to  which  the 
citation  was  signed  on  November  10,  1904.  On  February  21,  1906, 
we  entered  a  judgment  as  follows : 

**The  decree  of  the  Circuit  Court  is  reversed,  and  the  case  is  remanded  to 
that  court  with  directions  to  dismiss  the  bill,  with  costs;  and  the  appellant 
recovers  costs  of  his  appeal." 
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Subsequently,  and  within  the  time  fixed  by  our  rule  29  (133  Fed. 
iv,  64  C.  C.  A.  iv),  the  Calculagraph  Company,  the  then  complainant 
and  the  present  appellee,  seasonably  filed  a  petition  for  rehearing, 
which  it  then  might  do  as  a  matter  of  right  in  accordance  with  our 
rule  and  practice.  This  petition  was  denied  on  March  21, 1906,  so  that 
then  a  mandate  issued  on  March  28,  1906.  Meanwhile,  after  the  ap- 
peal was  taken,  on  February  2,  1905,  the  Calculagraph  Company,  the 
original  complainant,  filed  a  petition  against  Wilson,  the  original  re- 
spondent, alleging  a  violation  of  the  injunction  contained  in  the  final 
decree  appealed  from  by  a  modified  device,  and  praying  for  an  attach- 
ment for  contempt.  A  hearing  was  had  on  this  petition  in  the  Cir- 
cuit Court  on  February  23,  1905,  as  the  result  of  which  an  opinion 
was  passed  down  on  March  18,  1905.  This  opinion  declared  that  Wil- 
son was  guilty  of  contempt,  and  closed  as  follows : 

"We  will  not  now  pass  upon  the  question  of  penalty,  but  leave  It  for  a  future 
decree.  Let  a  decree  therefore  be  entered.  Defendant  adjudged  to  be  in  con- 
tempt of  both  the  preliminary  and  the  final  injunction  ih  this  case." 

.    The  final  order  was  entered  on  April  25,  1906,  as  follows: 

Order  of  Court 

April  25,  1906. 

HALE,  District  Judge.  Upon  the  return  of  the  rule  to  show  cause  hereto- 
fore entered,  and  it  appearing  that  service  thereof  had  been  had  on  the  defend- 
ant, John  C.  Wilson,  by  delivering  a  copy  thereof  to  the  said  John  C.  Wilson, 
and  counsel  having  been  heard  in  his  behalf,  the  court  finds  that  defendant  is 
In  contempt  both  of  the  preliminary  and  the  perpetual  injunction  issued  by  this 
court  in  the  case  of  Calculagraph  Company  v.  Wilson,  in  equity,  No.  1,749,  and 
orders  that  the  said  defendant  pay  one  hundred  dollars  fine  and  the  costs  of 
these  proceedings,  said  costs  being  one  hundred  forty-five  and  ^*/ioo  dollars, 
said  fine  and  costs  to  be  paid  into  court  for  the  use  of  the  petitioner,  the  money 
to  be  paid  within  ten  days,  or  defendant  to  be  then  committed  until  this  order 
is  obeyed. 

By  the  Court:  Benj.  H.  Bradlee,  Deputy  Clerk. 

Thereupon  Wilson  appealed  to  us. 

It  will  be  noticed  that  the  hearing  on  the  petition  for  an  attach- 
ment the  preliminary  order,  and  the  final  order,  were  all  after  the  judg- 
ment was  entered  in  the  Court  of  Appeals,  and  the  final  order  was  also 
after  the  mandate  issued. 

The  essential  details  with  reference  to  the  foregoing  proceedings  to 
not  appear  in  the  record  before  us,  were  not  referred  to  in  the  assign- 
ment of  errors,  and  have  not  been  given  in  the  briefs  of  the  parties. 
They  have  been  found  after  personal  investigation  by  the  court  and  an 
examination  of  the  voluminous  record  on  appeal  in  the  original  suit. 
We  have  no  doubt  that  we  are  entitled  to  take  judicial  notice  of  our 
own  records,  especially  where  the  facts  constitute  a  part  of  the  same 
litigation.  Cushman  Co.  v.  Goddard,  95  Fed.  Rep.  664,  665,  37  C. 
C.  A.  221,  and  authorities  there  cited.  This  reference  is  to  our  own 
opinion  passed  down  on  June  18, 1899,  and  it  sufficiently  states  the  rule 
without  regard  to  later  decisions  in  which  the  same  rule  has  been  stated. 

In  Re  Jugiro,  140  U.  S.  291,  11  Sup.  Ct.  770,  35  L.  Ed.  510,  it  is 
said  generally,  at  pages  295  and  296  of  140  U.  S.,  pages  771  and  772 
of  11  Sup.  Ct.  (35  L.  Ed.  510),  that  a  judgment  of  the  Supreme  Court 
confirming  the  judgment  of  the  court  below  is  effective  from  the  time 
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of  its  entry,  so  that  the  court  below  could  proceed  without  awaiting 
the  issue  of  a  mandate.  In  Burget  v.  Robinson,  123  Fed.  262,  265, 
59  C.  C.  A.  260,  decided  by  us  on  May  1,  1903,  we  queried  whether 
that  determination  should  not  be  regarded  as  peculiar  to  appeals  under 
the  habeas  corpus  act,  which  was  the  subject-matter  under  considera- 
tion, and  whether  ordinarily,  in  theory  of  law,  the  record  is  not  sup- 
posed to  remain  in  the  appellate  tribunal  until  there  has  been  a  remitti- 
tur in  some  form;  so  that  perhaps  it  is  not  yet  settled  whether  even 
the  preliminary  order  of  the  Circuit  Court  in  the  proceeding  before  us 
occurred  before  or  after  the  judgment  of  this  court  was  perfected. 
Also,  there  is  a  question  whether  or  not  that  preliminary  order  was 
effectual  to  any  extent  aside  from  the  formal  order  entered  on  April 
25,  1906.  Also,  under  equity  rule  93,  which  under  the  statute  estab- 
lishing this  court  is,  at  least  until  this  time,  our  rule,  and  which  only 
puts  in  form  the  law  to  the  same  effect  as  stated  in  Leonard  v.  Ozark 
Land  Company,  115  U.  S.  465,  468,  6  Sup.  Ct.  127,  29  L.  Ed.  445, 
there  may  be  a  question  whether  we  should  unqualifiedly  apply  to 
injunctions  granted  by  the  Circuit  Court  the  quite  peremptory  deci- 
sions of  the  Supreme  Court  that,  after  a  judgment  of  an  appellate 
tribunal,  the  court  below  has  no  power  to  proceed  except  to  execute 
the  mandate  which  it  receives.  In  re  Gamewell  Co.,  73  Fed.  908,  910, 
20  C.  C.  A.  Ill,  decided  by  us  on  April  23,  1896. 

It  is  evident  that  the  proceeding  of  the  Circuit  Court  now  appealed 
against  was  civil  in  its  nature,  and  not  criminal,  as  explained  in  Bes- 
sette V.  W.  B.  Conkey  Company,  194  U.  S.  324,  24  Sup.  Ct.  665,  48 
L.  Ed.  997,  in  Re  Christensen,  194  U.  S.  458,  24  Sup.  Ct.  729,  48  L. 
Ed  1072,  and  lately  in  Doyle  v.  London  Guarantee  Company,  204  U. 
S.  599,  27  Sup.  Ct.  313,  51  L.  Ed.  641,  in  which  an  opinion  was  passed 
down  in  the  Supreme  Court  on  February  25,  1907.  If  it  had  been 
criminal  in  its  nature,  it  would,  of  course  have  been  in  law  a  separate 
proceeding,  and  not  affected  by  our  judgment  in  the  original  case. 
Being  of  a  civil  character,  however,  and  whether  to  be  regarded  as 
interlocutory  or  as  on  the  heel  of  the  judgment  of  the  Court  of  Appeals 
in  the  original  case,  it  might  be  appealed  against  under  the  broad  pro- 
visions of  the  statute  establishing  this  tribunal.  The  appellee  here — 
that  is,  the  Calculagraph  Company — has  moved  to  dismiss  this  appeal 
on  the  ground  that  we  lack  jurisdiction  over  the  same ;  but  that  it  is 
in  error  with  a  proceeding  of  this  character  is  so  clear  that  we  need 
not  pursue  this  topic  further. 

Wilson,  the  appellant  here,  urges  on  us  that,  under  the  circumstances, 
the  Circuit  Court  had  no  power  except  to  give  effect  to  the  mandate, 
and  that  it  therefore  exceeded  its  authority  in  imposing  a  fine  as  it  did. 
We  have  pointed  out  that  not  only  does  the  record  laid  before  us  fail 
to  show  on  its  face  the  facts  necessary  to  properly  understand  this 
proposition,  but  that  no  reference  is  made  to  it  in  any  specific  form  by 
the  assignment  of  errors.  The  record  also  fails  wholly  to  show  that 
this  point  was  brought  at  all  to  the  attention  of  the  court  below.  We 
are  unable  to  find  that,  aside  from  this,  any  proposition  was  argued 
before  us  by  the  present  appellant,  except  to  the  effect  that  the  fine  im- 
posed was  excessive  because  the  violation  of  the  injunction  was  pure- 
ly technical,  and  that  the  decision  of  the  Court  of  Appeals,  in  reversing 
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the  judgment  of  the  Circuit  Court  in  the  original  cause,  deprived  the 
whole  proceeding  of  any  foundation;  but  the  totality  of  the  assign- 
ment of  errors  on  the  present  appeal  was  as  follows : 

"And  now  comes  the  defendant  and  claims  an  appeal  in  this  cause,  and  as- 
signs therefor  the  following  errors,  viz. : 

"First  That  the  court  erred  in  respect  to  the  law  and  facts  in  the  case  in 
finding  defendant  in  contempt  of  court. 

"Second.  That  the  court  erred  in  ordering  defendant  to  pay  the  sum  of  two 
hundred  and  forty-five  and  twenty-four  hundredths  (245.24)  dollars,  said  sum 
comprising  the  sum  of  one  hundred  (100)  dollars  as  a  fine,  and  one  hundred 
and  forty-five  and  twenty-four  hundredths  (145.24)  dollars,  the  amount  of  court 
costs  to  complainant  of  the  proceedings  in  contempt,  said  sum  of  two  hundred 
and  forty-five  and  twenty-four  hundreths  (245.24)  dollars  to  be  paid  for  the 
benefit  of  the  complainant 

"Third.  That  the  court  erred  in  ordering  defendant  to  pay  the  sum  of  two 
hundred  and  forty-five  and  twenty-four  hundreths  (245.24)  dollars  for  being 
in  contempt  of  court" 

The  present  appellee,  the  Calculagraph  Company,  has  not  discussed 
the  effect  of  the  judgment  of  the  Court  of  Appeals  and  its  mandate 
on  the  proceedings  in  the  Circuit  Court.  We  are  not  surprised  at  this 
by  reason  of  the  facts  we  have  stated,  namely,  that  the  assignment  of 
errors  in  no  way  called  its  attention  thereto,  and  that  the  record  in  no 
way  indicates  that  the  topic  was  laid  before  the  Circuit  Court  The 
effect  of  the  insufficiency  of  the  assignment  of  errors  in  this  particular 
is  apparently  of  substantial  consequence.  Also,  the  record  presents 
no  facts  which  would  enable  the  court  to  pass  understandingly  on  the 
second  assignment.  It  it  true  that  there  are,  perhaps,  some  cases 
where  all  that  the  appealing  party  can  do  is  to  assign  generally  that 
the  judgment  or  the  decree  below  was  erroneous,  especially  where  it 
covers  both  fact  and  law ;  but  here  it  was  clearly  within  the  power  of 
the  appellant  to  point  out  whether  he  relied  on  a  claim  that  there  was 
no  infringement  by  the  new  device,  or  on  a  claim  that  the  judgment 
and  mandate  of  the  Court  of  Appeals  deprived  the  Circuit  Court  from 
entering  the  preliminary  order  of  March  18th,  or  from  entering  the 
formal  order  of  April  26th,  or  whether  he  claimed  that  the  order  of 
April  26th  was  something  more  than  merely  putting  into  form  the 
preliminary  order  of  March  18th,  or  that  the  judgment  of  the  Court 
of  Appeals  was  conclusive  in  his  favor  on  the  entire  merits  of  the 
present  litigation. 

The  amount  involved  here  is  comparatively  small,  and  no  gross  in- 
justice can  be  done  by  holding  the  present  appellant  to  a  reasonable 
compliance  with  our  practice.  Were  it  otherwise  with  reference  to 
either  the  one  or  the  other,  we  might  be  justified  in  noticing  some  of 
the  questions  now  presented  by  the  appellant,  Wilson,  although  not 
properly  assigned,  or  in  permitting  amendments  of  the  assignment  of 
errors  and  a  reargument;  but,  under  the  circumstances,  we  feel  that 
this  is  an  instance  where  we  may  properly  protect  ourselves  by  an 
enforcement  of  our  rules. 

The  decree  of  the  Circuit  Court  is  affirmed,  and  the  appellee  re- 
covers its  costs  of  appeal. 
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QSS  F^  969.) 

UNITED  STATES  ▼.  TIFFANY  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  4,  1907.) 

No.  22. 

Customs  Dutibs — Courts — ^Action  pob  Duties — Suspension  of  Trial. 

In  an  action  against  an  Importer  for  unpaid  duties,  the  Circuit  Court 
has  ample  power  to  suspend  the  trial  until  the  Imports,  by  payment  of 
the  duties  assessed,  may  put  himself  In  position  to  try  the  question  as  to 
classification  of  the  goods  before  the  Board  of  General  Appraisers. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

For  former  proceedings  in  this  case,  see  81  C.  C.  A.  11,  151  Fed. 
473,  reversing  (C.  C.)  137  Fed.  971,  as  to  an  importation  at  the  port 
of  New  York. 

It  was  there  held  that,  when  an  Importer  is  sued  for  unpaid  duties,  he  cannot 
defend  on  the  ground  that  the  duties  were  improperly  assessed ;  that  under 
Customs  AdmlnistratiTe  Act  June  10,  1890,  c.  407,  f  14,  26  Stat  137  [U.  S. 
Oomp.  St.  1901,  p.  1933],  the  collector's  decision  is  final,  unless  reversed  on 
review  by  the  Board  of  United  States  General  Appraisers  or  the  courts  in 
the  manner  prescribed  In  said  act,  and  that  In  order  to  secure  sudi  review  the 
duties  should  first  be  paid.  The  present  proceedings  have  arisen  on  a  rnotSon 
hi  behalf  of  the  Importers  for  leave  to  apply  to  the  Olrcult  Court  for  permis- 
sion to  am^id  the  answer  to  the  complaint  of  the  government  In  the  original 
action. 

D.  Macon  Webster  (Arthur  M.  King,  of  counsel),  for  importers. 
J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  application  to  serve  and  file  a 
supplemental  and  amended  answer  is  oenied,  because  we  deem  the 
application  unnecessary,  as  the  Circuit  Court  has  ample  power  to 
grant  such  relief,  and  to  suspend  the  trial  until  the  importer,  by  pay- 
ment of  the  duties  assessed,  may  put  itself  in  position  to  try  the  ques- 
tion as  to  classification  before  the  Board  of  General  Appraisers. 


<158  Fed.  967.) 

McNABOB  V.  COLUMBIAN  MFG.  CO. 

(Circuit  Court  of  Aw)eals,  Second  Circuit    May  31,  1907.) 

Barkbxtptct—Pbefebencb— Stolen  Funds. 

The  president  of  a  bankrupt  corporation,  being  tbe  Eastern  agent 
of  defendant  corporation,  with  knowledge  of  the  bankrupt's  insolven- 
cy on  several  occasions,  misapplied  funds  belonging  to  defendant  to 
the  use  of  the  bankrupt  without  defendcmt's  knowledge  or  consent,  and 
then,  when  the  bankrupt's  failure  could  no  longer  be  suspended,  he  sold 
certain  of  the  bankrupt's  assets,  and  with  the  proceeds  repaid  defendant 
the  money  misappropriated,  also  without  defendant's  knowledge.  Held, 
that  the  repayment  of  the  money  so  stolen  from  defendant  did  not  con- 
stitute a  preference  recoverable  by  the  bankrupt's  trustee. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
83  CCA. --6 
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The  following  is  the  opinion  of  Hough,  District  Judge,  in  the 
court  below : 

The  legal  question  here  to  be  decided  offers  as  a  basis  for  adjudication  very 
few  and  simple  facts. 

Within  four  months  of  the  petition  filed  against  the  bankrupt  herein  the 
same  man  was  at  the  same  time  the  president  of  the  bankrupt  corporation, 
and  an  agent  and  director  of  an  entirely  different  corporation.  The  bankrupt 
being  already  insolvent,  this  person  on  several  occasions  applied  the  funds 
of  the  corporation  for  which  he  was  agent  to  the  uses  and  purposes  of  the 
bankrupt,  passing  such  funds  through  the  bankrupt's  bank  account  Neither 
as  agent  nor  director  had  he  any  authority  to  do  what  he  did,  and  what  he 
did  do  amounted  in  plain  language  to  theft  The  money  under  his  control 
was  in  New  York,  and  the  headquarters  of  the  corporation  for  which  he  was 
agent  were  in  St.  Louis,  where  also  all  its  officers  resided  or  had  their  place 
of  business.  When  this  man  realized  that  bankruptcy  of  the  corporation  of 
which  he  was  president  was  inevitable,  he  converted  into  cash  a  considerable 
portion  of  the  bankrupt's  assets,  and  repaid  to  himself  as  agent  for  the 
St  Louis  corporation  the  amount  which  he  had  practically  stolen.  None  of 
the  officers  of  the  defendant  (the  St  Louis  corporation)  had  the  slightest  knowl- 
edge that  their  New  York  funds  had  either  been  taken  or  replaced  until 
months  after  the  bankruptcy  was  flagrant  The  trustee  in  bankruptcy  now 
asserts  that  the  repayment  of  the  stolen  money  constitutes  a  voidable  pref- 
erence under  secion  60  of  the  bankruptcy  act  (Act  July  1,  1898,  c.  541,  30 
Stat.  562  [U.  S.  Oomp.  St  1901,  p.  8445]). 

It  Is  admitted  that  in  order  to  constitute  a  voidable  preference,  either  (a) 
the  person  receiving  the  preference;  or  (b)  the  person  to  be  benefited  by  the 
preference,  or  (c)  "his  agent  acting  therein"  shall  have  had  reasonable  cause 
to  believe  that  a  preference  was  intended  by  the  payment  or  transfer  complain- 
ed of.  Assuming  that  the  performance  above  outlined  comes  within  the  purview 
of  the  bankruptcy  act  at  all,  it  must  be  admitted  that  neither  **the  person  re- 
ceiving*' the  payment  in  question,  nor  the  person  "to  be  b^efited  thereby," 
had,  or  had  reasonable  cause  to  have,  the  guilty  knowledge  which  is  the  basis 
of  a  voidable  preference. 

This  whole  claim  rests  upon  the  proposition  that  the  man  who  took  the 
money  from  the  defendant  was  the  agent  of  the  defendant  in  respect  of  the 
repayment  and  that  inasmuch  as  the  payment  constituted  a  preference  un- 
der section  60a,  the  words  "his  agent  acting  therein"  bring  the  matter  within 
the  prohibition  of  section  60b.  It  is  candidly  admitted  In  the  able  argument 
for  the  plaintiff  that  the  rule  which  charges  the  principal  with  his  agent* s 
knowledge  Is  subject  to  exception  in  cases  where  the  agent  is  acting  in  fraud 
of  his  principal  in  the  very  transaction  wherein  he  has  knowledge  or  gets 
notice.  As  was  said  in  De  Kay  v.  Hackensack  Water  CJo.,  38  N.  J.  Bq.  161 : 
"Where  an  officer  of  a  corporation  deals  with  the  corporation  In  a  matter  in 
which  his  interest  is  opposed  to  the  Interest  of  the  corporation,  he  does  not 
in  such  transaction  represent  the  corporation  so  as  to  make  his  knowledge  the 
knowledge  of  the  corporation."  It  Is  not  of  course,  argued  that  the  person 
out  of  whose  wrongdoing  this  claim  arose  was  the  agent  of  the  defendant  In 
permitting  its  money  to  flow  into  the  coffers  of  the  bankrupt ;  but  it  is  strenu- 
ously urged  that  when  it  came  to  repaying  that  money  (by  such  repayment 
probably  saving  himself  from  criminal  prosecution),  the  same  man  became 
•  once  more  the  defendant's  agent  But  the  whole  transaction,  including  pay- 
ment and  repayment  was  something  of  which  the  defendant  had  no  knowledge 
whatsoever,  and  as  to  which  the  law  expressly  repudiates  any  imputation  to 
the  corporation  of  a  dishonest  director's  knowledge.  It  does  not  appear  to 
me  to  be  possible  for  a  person  to  be  not  the  agent  of  a  corporation  in  a  swindle 
on  that  corporation,  and  to  be  the  agent  of  the  same  corporation  In  effecting 
reparation  thereof,  when  both  swindle  and  reparation  remain  entirely  unknown 
to  the  corporation  affected.  If  this  case  had  arisen  under  the  act  of  1867, 
it  cannot  I  think  be  doubted  that  Lindsey  v.  Lambert  Building  Association  (D, 
'  O.)  4  Fed.  48,  would  have  required  judgment  for  the  defendant  The  reason- 
ing of  that  case  is  entirely  satisfactory  to  me,  and  I  fail  to  perceive  that  the 
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words  of  the  pres^it  statute  "or  his  agent  acting  therein"  require  a  different 
decision. 

In  order  to  make  those  words  applicable,  the  person  whose  knowledge  is 
to  be  imputed  to  the  defendant  must  be  (a)  an  agent,  and  (b)  he  most  be  an 
agent  authorized  or  empowered  to  act  in  respect  of  the  preference,  and  (c) 
he  must  actually  perform  the  duties  of  his  agency  in  respect  of  the  preference. 
How  a  man  can  have  an  agent  empowered  to  act  in  a  matter  which  could  never 
arise  without  the  commission  of  a  flagrant  moral  wrong  (If  not  a  technical 
crime)  by  the  alleged  agent  I  cannot  perceive;  and  to  presume  that  a  person 
appoints  an  embezzler  to  recover  the  amount  embezzled  is,  I  think,  an  ap- 
plication of  the  maxim  regarding  "setting  a  thief  to  catch  a  thief,"  which  ex- 
poses the  law  to  ridicule.  The  cases  of  Nisbit  v.  Macon  B  &  T  Ck>.  (C.  C.) 
12  Fed.  686,  and  Crooks  v.  People's  National  Bank,  72  App.  Div.  331,  76  N. 
T.  Supp.  92,  495  (affirmed  177  N.  Y.  68,  69  N.  E.  228),  do  not  appear  to  me  to 
affect  this  case.  They  both  lack  that  element  of  secret  dishonesty  on  the  part 
of  the  person  sought  to  be  treated  as  an  agent,  which  is,  I  think,  the  ruling 
consideration  here. 

I  regard  this  case  as  suitable  for  the  consideration  of  the  appellate  court, 
and  have  thought  it  sufficient,  therefore,  to  indicate  briefly  the  reasons  which 
lead  me  to  direct  Judgment  for  the  defendant 

William  S.  Maddox,  for  plaintiff  in  error. 
Charles  E.  Hill,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  In  brief,  the  question  presented  for  decision  is 
whether  a  party  who  has  had  stolen  money  restored  to  him,  he  being  in 
entire  ignorance  both  of  the  theft  and  the  restoration,  has  received  a 
preference  under  the  bankruptcy  act? 

We  are  so  clearly  of  the  opinion  that  he  has  not  received  a  prefer- 
ence that  we  find  it  unnecessary  to  add  anything  to  the  discussion  of 
the  proposition  found  in  the  opinion  of  the  judge  of  the  Circuit  Court. 

Ine  judgment  is  affirmed. 
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(153  Fed.  740.) 

HOUGHTON  ▼.  WHITIN  MACHINE  WORKS. 

(Circuit  CJonrt  of  Appeals,  First  Circuit    February  12»  1907.) 

No.  68a 

1.  Patents— RjEissuE— Invention— Thbead-Guidks  pob  Spinning  MAcnnneB. 

The  Houghton  reissued  patent.  No.  12,263  (original  No.  758,577),  for  an 
improved  thread-guide  for  spinning  or  twisting  machines,  was  applied  for 
within  about  four  months  after  the  granting  of  the  original  patent,  which 
was  within  a  reasonable  time,  and,  in  view  of  the  broadened  claims  which 
were  necessary  to  cover  the  actual  invention,  was  a  proper  reissue.  The 
improvement  of  the  patent,  which  consists  in  substituting,  for  the  wooden 
finger-heads  of  the  prior  art,  heads  made  of  metal  accurately  hinged  and 
properly  adjusted  to  a  vertical  metal  strip  secured  to  the  face  of  a  doffing- 
rail,  making  it  possible  to  change  the  thread-guide  from  soft  to  hard  wire, 
permitting  an  accurate  adjustment  of  metal  parts  at  the  outset,  and  un- 
der such  conditions  as  to  secure  continued  accuracy  of  position  in  opera- 
tion, constitutes  a  positive  advance  in  the  practical  art  of  cotton  spinning 
and  twisting,  and  discloses  invention  of  such  character  as  to  relieve  the 
patent  in  a  measure  from  the  operation  of  the  narrow  rules  of  constmc- 
tion  which  apply  to  improvement  patents  that  only  slightly  advance  the 
art    Claims  1,  2,  8,  and  4,  also,  held  infringed. 

2.  Same— Invention—Substitution  of  Materials. 

While  the  mere  substitution  of  one  material  for  another  in  a  structure 
does  not  constitute  invention,  it  is  something  to  he  considered  on  that  is- 
sue, where  it  makes  possible  changes  in  other  elements  of  a  combination 
to  produce  improved  operation. 

[Ed.  Note.— For  cases  in  point  see  CJent  Dig.  vol.  88,  Patents,  f  23.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

William  K.  Richardson  and  Louis  W.  Southgate,  for  appellant 
William  A.  Jenner,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH,  Dis- 
trict Judge. 

ALDRICH,  District  Judge.  The  patent  in  suit  relates  to  cotton 
manufacturing,  and  the  invention  in  question  is  for  an  improved 
thread-guide  for  spinning  or  twisting  machines,  and  for  an  improved 
form  of  thread-guide  support.  It  is  a  reissue  patent,  granted  August 
23,  1904,  and  numbered  12,263.  The  original  patent  was  granted 
March  1,  1904,  and  numbered  753,577,  and  the  application  for  reis- 
sue was  filed  July  16,  1904,  about  4^  months  after  the  original  patent 
was  granted. 

Claim  4  of  the  reissue  patent  is  precisely  like  claim  1  of  the  original 
patent  of  March  1,  1904.  The  proofs  are  only  directed  against  the  de- 
fendant as'  infringing  claims  1,  2,  3,  and  4  of  the  reissue  patent.  There 
is  no  substantial  controversy  about  infringement  so  far  as  it  relates  to 
claims  1,  2,  and  3 ;  but  infringement  of  claim  4  was  disputed. 

The  reissue  patent  was  attacked  both  upon  the  ground  that  it  was 
invalid  as  a  reissue,  and  upon  the  ground  that  its  first  four  claims  in 
suit  did  not  involve  invention. 

We  will  first  consider  the  question  whether  the  reissue  patent  in  suit 
involves  invention. 

We  think  it  does. 
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Though  the  patent  in  its  adaptation  of  parts  involves  the  original  and 
novel  idea  of  a  sheet-metal  strip  to  which  the  finger-heads  are  attached, 
it  is,  after  all,  in  substance  and  in  its  general  effect,  a  patent  for  an  im- 
proved combination  of  old  elements  in  a  mechanical  arrangement  which 
at  once  advances  the  art  in  a  new  direction.  What  the  adaptation  docs 
in  practical  operation  upon  widely  used  machines  in  cotton  spinning 
and  twisting,  old  and  new  machines  alike,  as  compared  with  the  older 
adaptations,  goes  far  towards  demonstrating  the  fact  of  invention. 
Though  the  patent  is'  for  an  improved  thread-guide  and  an  improved 
thread-guide  support,  rather  than  for  a  new  and  original  discovery,  its 
practical  success  is  such  as  to  entitle  it  to  favorable  consideration,  and 
to  relieve  it  in  a  measure  irom  the  operation  of  the  narrow  rules  of 
construction  which  ordinarily  apply  to  patents  for  improvements  which 
only  slightly  advance  the  art,  and  accomplish  only  unimportant  and  in- 
considerable results-. 

In  the  older  art,  the  adaptation  of  construction  can  hardly  be  said 
to  have  approached  the  combination  in  question  in  simplicity  and  nec- 
essary accuracy  of  position  of  parts  in  operation.  The  following  is  a 
fair  illustration  of  the  old  construction  in  common  use : 


It  will  be  seen  that,  among  the  old  constructions  in  use,  there  waS 
a  finger-head  board  or  doffing-rail,  which  was  hinged  to  the  frame- 
work of  the  machine.  To  this  individual  blocks  of  woOd,  or  thread- 
board  supports  for  the  thread-guide,  were  hinged,  and  into  the  pro- 
jecting face  of  the  finger-head,  or  block,  a  metal  thread-guide  was 
screw-threaded  and  adjusted  to  guide  the  thread.  In  practical  opera- 
tion, precision  of  position  with  respect  to  the  axis  of  the  spindle  is 
necessary.  The  requirements  of  accuracy  of  adjustment  in  this  re- 
spect are  so  arbitrary  as  to  put  out  of  question  the  use  of  hardened 
or  rigid  wire  bent  into  pigtails  as  thread-guides,  both  in  the  process 
of  original  adjustment  and  in  the  process  of  readjustment  when  the 
same  get  out  of  position  in  operation.    This  is  so  because,  when  the 
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thread-guide  is  screwed  into  the  finger-head,  it  is  found  not  to  be 
in  tihe  necessary  exact  adjustment  for  properly  guiding  the  thread,  and 
so  must  be  bent  in  order  to  bring  the  eye  of  ttie  guide  in  proper  re- 
lation with  the  axis  of  the  spindle;  and,  in  practical  operation,  the 
guide  gets  out  of  position,  and  must  be  bent  or  turned  back  in  order 
to  properly  do  its  work.  This  being  so,  soft  or  relatively  flexible  wire, 
as'  distinguished  from  spring-tempered  wire,  was  used,  in  order  that  it 
might  be  restored  to  its  position  of  usefulness  by  bending  or  hammer- 
ing, or  by  hand  manipulation. 

Moreover,  in  the  old  constructions  in  practical  use,  the  finger-heads 
which  carry  the  thread-guides  are  in  large  numbers  individually  at- 
tached directly  to  the  doffing-rail  by  a  hinge  and  screws. 

The  cut  which  follows  represents  well  enough  one  of  the  old  type 
with  the  thread-guide  screwed  into  a  wooden  finger-head,  and  the 


thread-guide  is  represented  by  this  cut  as  having  been  out  of  position, 
and  as  having  been  brought  into  position  again  by  bending  or  other 
manipulation. 

It  would  seem  clear  enough  that  upon  cotton  spinning  and  twisting 
machines  carrying  a  large  number  of  spindles,  from  which  eadi  thread 
under  high  speed  must  be  accurately  guided,  greater  security  and  pre- 
cision than  anything  disclosed  in  the  mechanisms  of  the  older  art  was 
a  thing  needed  in  the  work  of  spinning  and  twisting,  and  that  industrial 
conditions  required  that,  in  the  particular  detail  of  guiding  the  thread 
from  the  spindle,  the  situation  should  be  relieved  from  the  clumsy  and 


Digitized  by  VjOOQ IC 


HOUGHTON  V.  WHITIN   MACHINE  WOBK8.  87 

unsatisfactory  conditions  existing  in  this  respect  at  the  time  Houghton 
took  out  his  patent. 

Now  as  to  the  Houghton  invention  in  suit.  The  claims  in  issue  are 
as  follows : 

"1.  In  a  ginning  or  twisting  machine,  the  combination  of  a  sheet-metal 
strip  haying  places  stamped  therein  for  setting  finger-heads,  with  the  finger- 
heads  hinged  to  said  strip  so  that  the  thread-guides  of  the  finger-heads  will  be 
in  proper  position  when  the  strip  is  fastened  in  place  in  the  machine. 

*'2.  In  a  spinning  or  twisting  machine,  the  combination  of  a  rail  or  support- 
ing-board with  a  vertical  sheet-metal  strip  secured  to  the  front  face  thereof, 
said  sheet-metal  strip  having  places  stamped  therein  for  setting  the  finger- 
heads,  and  with  the  finger-heads  hinged  to  the  sheet-metal  strip  and  extending 
horizontally  therefrom. 

"3.  In  a  thread-guide  support  for  spinning  or  twisting  machines,  the  combina- 
tion of  a  rail  or  supporting  piece,  and  a  plurality  of  sheet-metal  finger-heads, 
each  formed  from  a  piece  of  sheet  metal  bent  to  form  a  tc^  plate,  and  bent- 
down  portions  which  engage  the  vertical  face  of  the  rail  or  supporting-piece 
forming  stops  for  holding  the  finger-heads  in  horizontal  position. 

"4.  In  a  thread-guide  support  for  spinning  or  twisting  machines,  the  combina- 
tion of  a  sheet-metal  strip  and  a  plurality  of  sheet-metal  finger-heads,  each 
formed  from  a  piece  of  sheet  metal  bent  to  form  a  top  plate,  side  fianges  which 
act  as  stops  for  holding  the  fingerheads  in  horizontal  position,  and  integrally 
bent  or  turned  tongues  which  intermesh  with  l)ent  or  turned  tongues  extend- 
ing from  the  sheet-metal  strip  to  form  hinged  joints." 

In  the  older  practical  constructions  in  use,  we  had  the  necessary 
wooden  finger-heads  and  the  necessary  soft  metal  thread-guides  witli 
the  inherent  defects  of  insecurity  of  such  appliances  in  respect  to  ac- 
curacy of  continued  adjustment.  This  situation  was  at  once  relieved 
by  Houghton,  because  he  made  it  possible  to  change  the  thread-guide 
from  soft  to  hard  wire,  and  the  finger-heads  from  wood  to  metal  se- 
curely hinged  and  properly  adjusted  to  a  vertical  strip  firmly  secured 
to  the  vertical  face  of  a  doffing-rail.  Houghton's  adaptation  thus  re- 
lieved the  situation  from  the  necessity  of  using  wooden  finger-heads 
and  soft  metal  glides,  and  permitted  an  accurate  adjustment  of  metal 
parts  at  the  outset,  and  under  such  conditions  as  to  secure  continued 
accuracy  of  position  in  operation.  This,  we  think,  constituted  a  very 
positive  advance  in  the  practical  art  of  cotton  spinning  and  twisting. 

Quite  likely  the  substitution  alone  of  one  material  for  another  would 
not  amount  to  invention,  but  the  successful  adaptation  of  the  metal 
finger-head  which  made  the  use  of  highly  tempered  thread-guides  pos- 
sible is  something  to  be  considered  in  connection  with  the  other  ele- 
ments of  the  combination  upon  the  question  as  to  whether  what  he  did 
amounted  to  invention. 

In  a  practical  view,  what  the  textile  industry  required  was  an  accu- 
rate and  reliable  thread-guide  which  could  be  applied  to  old  machines  as 
well  as  new.  It  required  something  that  could  not  only  be  placed  in 
accurate  relation  to  the  machine  and  the  spindle,  but  something  which 
would  remain  permanently  in  proper  relative  position.  Otherwise  it 
would  not  reliably  perform  the  necessary  function  of  guiding  the  thread. 
The  importance  of  such  requirement  is  at  once  seen  when  it  is  realized 
that  each  machine  in  practical  operation  carries  a  large  number  of 
spindles  which  require  some  measure  of  personal  oversight,  and  that 
the  necessary  personal  oversight  is  minimized,  and  the  work  of  the 
machine  is  augmented  in  degree  according  as  any  device  for  properly 
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guiding  the  thread  becomes  susceptible  of  ax:curate  and  permanent  lat- 
eral and  horizontal  adjustment. 

The  leading  features  of  the  Houghton  adaptation  of  mechanical 
parts  can  be  most  conveniently  seen  through  the  use  of  a  cut  illustra- 
tive of  his  device.  For  this  purpose  we  employ,  what  is  in  substance. 
Fig.  1  of  his  reissue  patent,  supplemented  by  certain  lines  and  words  by 
way  of  description 


ovJ?a/j€rtp  - 


^ 


\?aM^ 


-SJ^Uoai  ^itrip 


^:^§^Sl^^d 


In  this  illustration  we  have  one  finger-head  and  the  thread-guide  in 
position,  for  doing  its  work,  and  another  thrown  out  of  working  po- 
sition, as  is  the  case  when  necessary  to  splice  the  thread. 

The  metal  vertical  strip  which  has  been  spoken  of  as  a  new  element 
in  the  combination  is  indicated  by  figures  10,  and  is  something  upon 
which  a  plurality  of  finger-heads  are  ingeniously  spaced,  gauged,  and 
hinged  in  such  numbers  as  are  required.  The  strip  when  cut  in  prop- 
er length  for  a  particular  machine  is  attached  to  the  vertical  face  of 
the  finger-head  board  or  doffing-rail  by  a  series  of  screws,  like  12  of 
the  cut.  This  strip  thus  performs  the  function  of  furnishing  suitable 
intermediate  means  for  properly  locating  the  finger-heads  and  of  con- 
necting the  metal  of  the  entire  thread-guiding  mechanism  to  the  frame- 
work of  the  machine,  and  it  also  at  once  becomes  a  certain  and  fixed 
support  to  the  finger-heads,  because,  when  their  side  flanges  abut 
against  it,  it  becomes  the  means  of  accurately  and  permanently  hold- 
ing them  in  the  necessary  horizontal  position. 

Unquestionably,  the  success  of  Houghton's  adaptation  is  in  a  large 
measure  attributable  to  the  relation  which  the  new  vertical  strip  sus- 
tains to  the  machine  and  the  metal  parts  between  that  and  the  spindle. 
But,  notwithstanding  the  fact  that  the  vertical  strip  is  new  in  its  rela- 
tion, and  is  something  which  in  its  setting  performs  useful  and  im- 
portant functions,  the  invention,  after  all,  resides,  in  a  broader  sense, 
in  the  conception  of  the  combination,  and  in  the  exceedingly  practical 
and  meritorious  adaptation  of  the  various  metal  parts  in  a  complete 
mechanical  appliance  capable  of  doing  the  work  and  of  successfully 
ineetin^e^  the  requirements  of  an  existing  necessity. 

In  a  very  considerable  sense,  and  from  the  very  nature  of  things, 
every  patent,  so  far  as  the  fact  of  invention  is  concerned,  is  to  stand, 
if  it  stands  at  all,  upon  its  own  inherent  merit,  and  therefore  a  g^ven 
situation  is  not  much  aided  by  authorities  otherwise  than  by  the  rcla- 
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tive  measure  of  merit  ascertained  under  somewhat  unsatisfactory 
methods  of  comparison ;  but,  if  the  ingenious  barbed-wire  twist,  which 
"turned  a  failure  into  a  success,"  was  invention,  surely  what  Hough- 
ton accomplished  through  a  successful  substitution  of  metal  parts  for 
wood  and  by  way  of  an  ingenious  adaptation  of  hard-tempered  wire 
and  sheet  metal  parts,  so  assembled  as  to  be  easily  adjustable  to  old 
and  new  machines  alike,  ought  to  be  accepted  as  invention. 

In  the  older  type  of  construction,  as  will  be  seen  by  the  first  cut 
which  we  have  used,  the  wooden  finger-head  was  individually  attached 
to  the  doffing-rail  by  a  hinge  and  screws.  Such  attachment  was  so  un- 
reliable that  it  was  necessary,  as  has  been  said,  to  employ  a  soft  and 
flexible  wire  as  the  thread-guide,  in  order  that  it  might  be  readjusted 
in  necessary  position  as  occasion  required. 

As  pointed  out,  exactness,  both  in  horizontal  and  in  lateral  or  side- 
wise  position,  was  something  not  only  important  but  indispensable.  In 
order  to  secure  these  results,  Houghton  describes  finger-heads  to  be 
made  from  sheet-metal,  to  be  hinged  to  a  single  vertical  strip,  the  fin- 
ger-heads having  side  flanges  so  bent  and  shaped  as  to  engage  the 
vertical  strip,  and  thus  secure  and  permanently  hold  themselves  in  the 
necessary  horizontal  position.  Such  security  of  horizontal  position  en- 
abled him  to  use  thread-guides  made  of  hard-tempered  wire,  so  at- 
tached to  and  carried  in  tfie  finger-heads  as  to  be  susceptible  of  side- 
wise  adjustment,  and  of  being  securely  and  permanently  fixed  in  prop- 
er position  with  reference  to  the  spindle.  The  connection  between  the 
finger-heads  and  the  metal  strip  is  secured  by  means  of  tongues  or 
fingers  extending  from  their  rear  edge,  which  intermesh  with  tongues 
or  fingers  extending  from  the  upper  edge  of  the  vertical  strip,  the  re- 
spective fingers  and  tongues  coiling  upon  a  hinge-pin  extending  the 
length  of  the  strip,  thus  making  a  hinged  connection  between  several 
finger-heads  and  a  single  metal  strip  easily  adjustable  to  the  vertical 
part  of  a  given  doffing-rail  under  such  conditions  as  to  enable  the  en- 
tire number  of  thread-guides  to  be  thrown  out  of  operation  by  an  up- 
ward throw  of  the  doffing-rail,  or  given  thread-guides  to  be  singly 
thrown  out  of  operation  if  the  exigency  requires  this  only.  While  3ie 
hinge  attachment  to  the  metal  strip  is  old,  and  in  itself  alone  does  not 
involve  invention,  in  view  of  its  peculiar  setting  it  is  something,  we 
think,  to  be  considered  in  connection  with  the  various  other  parts  with 
which  it  is  associated  in  use  in  the  mechanical  adaptation  as  a  whole. 

As  to  the  prior  art,  it  is  sufficient  to  say  that  it  falls  far  short  of  an- 
ticipating Houghton's  conception  and  efficient  adaptation,  or  of  ac- 
complishing anything  like  the  satisfactory  commercial  results  reached 
through  what  Houghton  described. 

Next,  as  to  the  disclaimer.  There  was  still  another  patent,  to  which 
we  have  not  referred.  It  is  numbered  677,988,  and  was  granted  to 
Houghton  in  1901.  Considerable  importance  has  been  attached  to  this, 
and  it  is  something  to  be  considered,  because  the  reissue  patent  refers 
to  it  and  makes  a  certain  disclaimer.  Both  the  patent  of  March,  1904, 
and  the  reissue  of  August,  1904,  in  fact,  refer  to  the  1901  patent  as 
something  to  be  perfected  and  improved  in  construction.  It  is  import- 
ant to  note  that  the  sheet-metal  strip  described  in  the  patent  of  1901, 
to  which  the  finger-heads  were  connected,  was  a  finger-head  boaid, 
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not  an  intermediate  vertical  strip,  and  the  idea  was  to  apply  it  to  the 
top  horizontal  surface  of  the  doffing-rail,  and  the  mechanical  arrange- 
ment in  detail  under  that  patent  was  quite  different  from  the  adapta- 
tions described  in  the  reissue  patent  in  question.  It  would  seem  that 
the  Circuit  Court  acted  upon  the  idea  that  the  intended  improvement 
of  the  reissue  patent  of  1904had  reference  to  tempering  the  thread-guide 
and  to  its  adjustment  in  the  finger-head.  We  think  more  than  that  was 
intended,  and  that  the  adaptation  of  parts  in  the  patent  in  suit,  which 
we  have  already  described,  was  an  essential  and  substantial  improve- 
ment upon  the  patent  of  1901.  We  also  think  that  a  reasonable  con- 
struction of  the  disclaimer  only  carries  the  idea  that  Houghton  intend- 
ed to  disclaim  the  subject-matter  of  the  particular  combination  em- 
phasized by  the  patent  of  1901,  which  was  a  direct  combination  and  at- 
tachment of  a  sheet-metal  strip  or  finger-head  board  and  a  finger-head 
made  with  prolonged  side  flanges  extending  under  and  beyond  the 
hinge  for  the  purpose  of  horizontal  support. 

Now,  as  to  the  reissue:  The  somewhat  recent  case  of  Topliff  v. 
Topliff,  145  U.  S.  66,  12  Sup.  Ct.  825,  36  L.  Ed.  .658,  after  summariz- 
ing the  authorities,  lays  down  certain  rules  as  settled  by  the  Supreme 
Court,  and,  among  other  things,  it  is  there  stated  that  the  power  to 
reissue  may  be  exercised  when  the  patent  is  inoperative,  because  the 
claims  were  narrower  than  the  actual  invention,  provided  the  error 
arose  from  inadvertence  or  mistake.  The  right,  however,  is  subject 
to  certain  limitations,  and  among  them  that  the  reissue  shall  be  for  the 
same  invention,  as  it  appears  from  the  specification  and  claims,  and 
that  there  must  be  reasonable  diligence  in  moving.  It  is  also  stated 
as  something  to  be  regarded  as  settled  by  the  Supreme  Court  that  the 
court  will  not  review  the  decision  of  the  Commissioner  of  Patents  up- 
on the  question  of  inadvertence,  accident,  or  mistake,  unless  the  matter 
is  manifest  from  the  record. 

Mr.  Houghton  moved  promptly  for  reissue  upon  discovery  of  what 
seemed  to  be  a  limitation  of  his  new  patent  to  the  interlocking  hing^, 
because  he  had  the  finger-heads  interlocked  with  the  thread-board  in 
his  1901  patent.  He  set  out  in  the  oath  appended  to  his  application  for 
reissue  that  the  patent  was  inoperative  for  the  reason  that  the  specifi- 
cation was  defective  and  insufficient,  and  that  the  defect  and  insuffi- 
ciency resulted  from  an  omission  to  claim  the  sheet-metal  strip  ex- 
cept in  combination  with  a  particular  form  of  hinge,  and  that  it  arose 
from  inadvertence.  In  view  of  the  scope  of  the  specification  of  the 
March  1904  patent  and  the  limitation  upon  its  claims,  and  in  view  of 
the  broadened  character  of  claims  1,  2,  and  3  of  the  reissue,  it  would 
seem  a  proper  case  for  reissue,  provided  there  was  due  diligence  on 
the  part  of  the  patentee.  The  application  was  made  in  a  little  over 
four  months,  which  ordinarily  would  be  accepted  as  not  an  unreason- 
able time,  provided  public  rights  have  not  intervened.  We  do  not  see 
anything  in  this  case  which  should  be  accepted  as  a  controlling  inter- 
vention of  public,  or  third  party  rights,  or  anything  which  calls  for  a 
harsh  rule  in  respect  to  a  time  limit.  In  view  of  the  whole  situation, 
we  think  we  should  treat  the  reissue  as  seasonably  applied  for,  and  as 
something  granted  upon  a  proper  showing  of  mistake,  resulting  from 
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inadvertence  in  not  giving  proper  breadth  to  the  claims.  The  specifica- 
tion of  the  original  patent,  when  read  in  connection  with  the  cuts,  mani- 
festly shows  tihat  the  patentee  intended  a  broader  invention  than  that 
stated  in  his  claims ;  and  what  was*  stated  as  his  invention  in  his  speci- 
fication was  saved  to  him  by  the  broadened  claims  1,  2,  and  3  of  the 
reissue,  and  rightly  so,  we  think. 

With  claims  1,  2,  and  3  of  the  reissue  comes  claim  4  of  the  original 
patent,  which  gives  prominence  to  the  idea  of  intermeshing  tongues 
and  is  verbatim  with  claim  1  of  the  original,  and  must  have  the  same 
status  as  a  claim  that  it  had  in  the  original  patent.  Gage  v.  Herring, 
107  U.  S.  640,  2  Sup.  Ct.  819,  27  L.  Ed.  601. 

In  conclusion,  as  to  infringement:  It  is  not  seriously  contended, 
even  if  denied,  that  claims  1,  2,  and  3  are  not  infringed;  and  as  to 
claim  4,  the  defendant's  leading  expert,  Mr.  Livermore,  states  that  the 
defendant's  construction,  broadly  considered  as  a  hinge,  is  an  equivalent, 
or  mechanical  substitute,  for  the  construction  shown  in  Houghton's 
claim  4  of  the  reissue.  This,  in  connection  with  an  examination  of  the 
various  parts  and  their  function  as  used  in  the  defendant's  construc- 
tion, and  the  other  evidence  in  the  case,  satisfies  us  that  the  complain- 
ant establishes  that  the  defendant  used  the  Houghton  idea,  and  that 
there  was  infringement  in  respect  to  claim  4,  as  well  as  to  claims  1,  2, 
and  3. 

The  decree  of  the  Circuit  Court  is  reversed ;  the  case  is  remanded  to 
that  court,  with  directions  to  enter  a  decree  for  the  complainant  <mi 
daims  1,  2,  3,  and  4  of  the  reissued  letters  patent,  No.  12,263,  in  suit; 
and  the  appellant  recovers  his  costs  of  appeal. 


064  Fed.  13.) 

GLOBE  ft  RUTGERS  FIRE  INS.  CO.  OF  NEW  YORK  y.  DAVID  MOF- 
FAT CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  30,  1007.) 

No.  82. 

L  IlfSUBAJVOK— POUCT— DeLIVSST   IN    SiSTEB   StATK. 

Where  a  fire  policy  insuring  property  in  Virginia  was  executed,  ac- 
c^ted,  and  delivered  in  New  York  by  a  company  not  autliorized  to  do 
biuiness  in  Virginia  and  liaving  no  agent  there,  it  was  not  affected  by 
Va.  Code  1904,  p.  630,  §  1296a,  providing  that  fire  insurance  companies 
not  incorporated  by  the  laws  of  the  state,  but  legally  authorized  to  do 
business  therein,  shall  not  make  contracts  of  Insurance  on  property  in 
Virginia,  save  through  regularly  constituted  agents  residing  within  the 
•Ute.1 

Z  Same— Policy— CoNSTBucrioif. 

Where  insured  prepared  an  elaborate  rider  describing  the  property 
Intended  to  be  covered,  which  was  attached  to  the  policy,  such  rider  should 
not  be  expanded  as  against  the  insurer  beyond  its  plain  and  ordinary 

1  See  note  at  end  of  case. 
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me&ning,  on  the  theoiy  that  tiie  policy  should  be  Interpreted  against  the 
Insurer. 
[Ed.  Note.— For  cases  In  point,  see  Gent  Dig.  toI.  28,  Insurance,  S  295.] 

8.  Same— Pbopertt  Oovebed. 

Plaintiff  tanning  company  prepared  an  elaborate  rider  to  be  attached 
to  Its  Insurance  policies,  attempting  to  specify  every  species  of  property 
for  which  Insurance  was  desired  on  plaintiff's  premises,  which  rider  re- 
ferred to  a  plan  of  the  premises  on  file  In  the  office  of  plaintiffs  Insurance 
broker.  The  rider  attached  to  the  policy  in  question  provided  no  insur- 
ance on  *'bark  ground  and  unground"  contained  In  the  building  marked 
"3"  on  the  plan,  nor  on  bark  and  liquors  In  the  leach  house  and  coolers 
marked  "2"  on  the  plan,  or  on  bark  and  liquors  contained  in  a  leach  house 
marked  '*18,"  nor  cm  the  bark  sheds  on  the  tannery  premises  marked  "8^ 
on  the  plan,  but  $10,000  on  "bark  in  piles  and  under  sheds  on  the  tan- 
nery premises  marked  8  on  the  plan."  Held,  that  the  policy  should  be 
construed  to  include  bark  In  piles  on  that  part  of  the  tannery  premises 
marked  **8,"  and  did  not  Include  a  bark  pile  In  a  square  plot  on  the 
premises  not  bo  marked,  but  in  proximity  to  a  bark  shed. 

4.  Same— €k>N8TBUonoN— What  Law  Qovbbns. 

Where  a  New  York  insurance  policy  was  Issued  on  property  located 
in  Virginia,  and  provided  that  it  should  expire  "at  noon"  on  a  certain 
day,  the  contract,  being  performable  In  Virginia,  was  not  governed  by 
Laws  N.  X.  1892,  p.  1491,  c.  677,  §  28,  providing  that  an  act  required  to  be 
performed  within  a  specified  time  should  be  performed  according  to 
standard  time. 

6.  OnsTOMS  AND  Usages— iNTEBPBBTATioif  of  Goivtbaot— Evidence. 

Where  a  New  York  Are  policy,  providing  that  it  should  expire  at  noon 
on  a  specified  day,  was  performable  in  Virginia,  parol  evidence  was  ad- 
missible to  show  the  custom  of  the  place  where  the  property  was  Insured 
for  the  purpose  of  determining  whether  the  parties  intended  the  time  to 
be  governed  by  standard  or  solar  time. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment  of 
the  Circuit  Court,  Southern  District  of  New  York,  entered  upon  a 
verdict  in  favor  of  the  defendant  in  error,  who  was  plaintiff  below,  in 
an  action  to  recover  a  loss  by  fire  under  a  policy  of  insurance. 

F.  R.  Coudert,  John  P.  Murray,  and  Coudert  Bros.,  for  plaintiff  in 
error. 

T.  L.  Frothingham,  Edward  M.  Shepard,  and  Steele,  De  Friese  & 
Frothingham,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  Plaintiff  owned  a  tannery  plant,  com- 
prising several  buildings  with  open  spaces  between  and  around  them, 
located  at  Iron  Gate,  Va.  It  took  a  policy  of  insurance  in  the  amount 
of  $10,000  from  the  defendant,  covering  none  of  the  buildings,  but  only 
bark  in  piles  and  under  sheds.  The  policy  was  for  one  year,  expiring 
at  noon  of  January  8,  1902.  Some  time  between  11:20  and  11:30 
a.  m.  of  that  day,  an  explosion  occurred  in  one  or  more  of  the  build- 
ings, and  both  buildings  at  once  caught  fire.  Thereafter  the  fire  spread 
to  and  consumed  a  large  quantity  of  bark,  some  in  an  uncovered  stack 
or  pile,  and  some  under  sheds,  for  total  loss  of  which  the  action  was 
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brought  Questions  of  fact  much  disputed  in  the  testimony  were: 
The  precise  time  when  the  explosion  took  place,  the  precise  time  when 
the  bark  in  the  uncovered  stack  or  pile  ignited,  and  the  precise  time 
when  the  bark  under  sheds  ignited.  The  pertinency  of  these  questions 
is  apparent  from  the  instruction  given  to  the  jury  that,  if,  at  noon  on 
the  day  of  the  fire,  any  part  of  9ie  insured  bark  was  so  ignited  that 
naturally  and  inevitably  and  directly,  without  the  intervention  of  any 
new  cause,  it  must  have  been  consumed  and  destroyed  by  fire,  then  the 
jury  must  find  a  verdict  for  the  plaintiff  for  the  full  amount  of  the  in- 
surance. This  instruction  correctly  stated  the  law,  and  the  jury  ren- 
dered a  verdict  for  the  full  amount,  with  interest.  The  questions  pre- 
sented upon  this  appeal  are:  (1)  What  was  "the  insured  bark"? 
(2)  What  moment  of  time  was  "noon"  within  the  meaning  of  the 
policy?  (3)  Whether  there  was  any  breach  of  warranty  by  the  in- 
sured. In  determining  these  questions,  it  will  be  necessary  to  set  forth 
the  language  of  the  policy  at  some  length. 

The  defendant  had  no  Ucense  to  do  business  in  Virginia,  and  at  the 
time  had  no  agent  in  Virginia.  There  was  put  in  evidence  section 
1269a  of  the  Laws  of  Virginia  [Va.  Code  1904,  p.  630],  which  enacted 
that: 

••Fire  •  •  •  insurance  companies  not  incorporated  by  the  laws  of  the 
state  of  Virginia,  but  legally  authorized  to  do  business  in  this  state,  shall  not 
make  contracts  of  insurance  on  property  herein  save  through  regularly  con- 
stituted agents  of  such  companies  residing  in  the  state  of  Virginia." 

What  bearing  this  statute  was  supposed  to  have  upon  this  case  is 
not  apparent.  The  defendant  company  was  not  within  its  terms,  since 
it  was  not  "legally  authorized  to  do  business"  in  that  state.  More- 
over, the  act  was  powerless  to  affect  the  contracts  of  an  insurance  com- 
pany of  another  state  made  outside  of  Virginia.  The  application  for 
this  policy  was  made  in  New  York  by  the  regular  insurance  broker  of 
the  plaintiff,  was  accepted  here,  and  the  policy  executed  here.  The 
policy  is  in  the  standard  form  of  New  York  policy.  It  begins  with  the 
statement  that: 

The  Globe  &  Rutgers  Insurance  Company  in  consideration  of  the  stipula- 
tions herein  named  and  of  one  hundred  dollars  premium  does  insure  David 
Moffat  Company  for  the  term  of  one  year  from  the  8th  day  of  January,  1901, 
at  noon,  to  the  8th  day  of  January,  1902,  at  noon,  against  all  direct  loss  or 
damage  by  fire,  except  as  hereinafter  provided,  to  an  amount  not  exceeding 
ten  thousand  dollars,  to  the  following  described  property  while  located  and 
contained  as  described  herein,  and  not  elsewhere,  to  wit" 

Here  follows  the  extensive  blank  space  found  in  all  forms  of  policy. 
It  has  not  been  filled  in  with  any  written  or  typewritten  description  of 
the  prc^rty,  but  an  elaborate  and  detailed  printed  description  has  been 
pasted  in  as  a  rider  and  made  a  part  of  the  contract  by  signature  of  an 
officer  of  the  company.  This  printed  paper  bears  internal  evidence  of 
having  been  prepared  by  the  Moffat  Company.  It  contains  separate 
descriptions  of  all  the  buildings  on  the  plant  (none  of  which  are  cov- 
ered by  this  policy),  and  bears  the  printed  signature  "Charles  M.  Clarke, 
100  William  Street,  New  York,"  the  insurance  broker  of  the  Moffat 
Company.    This  printed  description,  thus  inserted,  reads  as  follows 
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(some  dctafls  of  enumeration  being  omitted  for  the  sake  of  brevity, 
and  for  convenience  of  reference  the  word  "bark"  is  italicized  where- 
ever  it  occurs ;  there  are  no  italics  in  original) : 

"David  Moffat  Company. 

"On  the  following  described  property  sitnate  on  premises  of  the  Iron  Gate 
Tannery,  at  Iron  Gate,  Alleghany  county,  Virginia,  as  per  plan  No.  437  filed  in 
the  office  of  Charles  M.  Clarke,  vis.: 

"Nothing.  •  .at. .  .On  the  frame  and  iron  buildings  known  as  the  'Boiler  Houses 
and  Bark  Mill,'  including  foundations  •  *  *  also  on  steam 
engines  •  •  •  and  all  tools  •  •  •  contained  therein, 
and  marked  No.  1  on  said  plan. 

''Nothing.  •  .at.  ..On  the  frame  buildings  known  as  'Leach  House  and  Coolers,' 
Including  foundations  •  •  •  also  on  steam  engines  •  •  • 
and  all  tools  •  •  •  and  <mi  hark  and  liquors  contained 
therein,  and  marked  No.  2  on  said  plan. 

"Nothing.. .at. ..On  the  frame  building  •  •  •  known  as  <Beam  House, 
Yard  and  Dry  House/  including  foundations  •  •  •;  also 
on  buildings  containing  liquor  tanks  *  *  * ;  also  on  steam 
engines,  machinery  •  •  •  and  all  tools  •  •  •  con- 
tained therein  and  marked  No.  3  on  said  plan. 

"Nothing.  •  .at. . .  On  hides  and  leather,  •  •  •  and  on  hair  and  glue  stock, 
all  while  contained  in  said  building  marked  No.  3  on  said 
plan. 

"Nothing... at... On  hark,  ground  and  unground.  •  •  •  tanning  materials 
and  supplies,  contained  in  said  building  marked  No.  8  on 
said  plan. 

"Nothing. ..at. ..In  the  frame  building  known  as  the  office.  Including  office 
furniture  •  •  •  contained  therein  and  marked  No.  15  on 
said  plan. 

"Nothing. ..at... On  the  frame  building  known  as  'Hair  House*  including  all 
machinery  •  •  •  contained  therein,  and  marked  No.  5 
on  said  plan. 

"Nothing. ..at. ..On  the  frame  building  known  as  'Lime  House,'  including 
lime  and  other  merchandise  contained  therein,  and  marked 
No.  6  on  said  plan. 

"Nothing.  ..at. . .  On  the  frame  building,  including  vats  and  all  machinery  and 
supplies  contained  therein,  and  marked  No.  9  on  said  plan. 

"Nothing. .  .at. . .  On  the  frame  building,  including  vats  and  all  machinery  and 
supplies  contained  therein,  and  marked  No.  10  on  said  plan. 

"Nothing,  .at... On  the  frame  building,  including  vats  and  all  machinery  and 
supplies  contained  therein;  and  marked  No.  11  on  said  plan. 

"Nothing. ..at... On  the  stone  building  known  as  'Yard  No.  12*  including  vats 
and  all  machinery  and  supplies  contained  therein,  and  mark- 
ed No.  12  on  said  plan. 

"Nothing,  .at. . .  On  hides,  skins  and  leather  contained  in  said  building,  mark- 
ed No.  12  on  said  plan. 

"Nothing. .  .at. ..  On  the  frame  building  •  •  •  occupied  as  a  dwelling 
•    •    ♦    and  marked  No.  13  on  said  plan. 

"Nothing. «  .at. ..On  frame  building  known  as  'New  Leach  House*  including 
foundations  •  •  •  also  on  steam  engines  •  •  •  and 
all  tools  •  •  •  and  on  hark  and  liquors  contained  therein 
and  marked  No.  16  on  said  plan. 

^'Nothing. .  .at. . .  On  frame  Bark  Sheds,  situated  on  the  tannery  pr^nises,  and 
marked  No.  8  on  said  plan. 

"$10,000  at  1%  on  hark  in  piles  and  under  sheds,  on  the  tannery  premises,  and 

marked  No.  8  on  said  plan. 
"PrlYllege  to  make  necessary  additions  and  this  policy  to  cover  therein  and 

thereon,  and  to  make  alterations,  and  repairs.    •    •    •    This  policy 

shall  cover  any  direct  loss  by  lightning." 
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The  plan  referred  to  is  herewith  reproduced.  The  explosion  oc- 
curred in  "Bark  Mill  No.  1"  and  "Leach  House  No.  16."  At  the  time 
of  the  fire  there  was  no  pile  or  stack  of  bark  adjoining  Bark  Shed 
Xo.  8,  northeast  of  the  railroad  track.    There  was  a  pile  or  stack  of 
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bark  adjoining  Bark  Shed  No.  8,  southwest  of  the  track,  and  lying 
between  the  shed  and  the  Leach  House  No.  16.  That  stack  and  the 
bark  in  both  bark  sheds  were  all  consumed. 

In  construing  the  above-quoted  description,  it  should  be  borne  in 
mind  that  it  was  not  composed  by  the  insurance  company.    With 


Digitized  by  VjOOQ IC 


96  83  C.  C.  A.  BBPORTS. 

painstaking  accuracy  the  insured  has  prepared  an  elaborate  and  com- 
prehensive enumeration  of  every  variety  of  property  it  had  at  risk, 
distributed  into  separate  groups,  so  as  to  enable  it  readily  to  insure 
one  group  in  one  company  and  another  in  another,  and  has  secured 
the  insertion  of  such  complete  enumeration  unchanged  in  the  body  of 
the  policy,  although  of  the  17  groups  this  company  has  underwritten 
but  a  single  one.  This  was  a  commendable  method  of  filling  in  the 
description  of  property  different  portions  of  which  were,  presumably, 
insured  in  different  companies;  and  the  insured  has  relieved  the 
printed  description,  which  it  prepared,  of  what  might  otherwise  pre- 
sent uncertainties,  by  accompanying  it  with  a  plan  or  map  drawn  to 
scale  after  survey. 

In  our  opinion  a  part  of  the  contract,  thus  prepared  by  the  insured 
himself,  is  not  to  be  expanded  as  against  the  insurer  beyond  its  plain 
and  ordinary  meaning,  on  any  theory  of  interpretation  against  the 
issuer  of  the  policy.  The  insured  has  himself  prepared  a  description 
which  distributes  his  insurable  property  into  groups,  and  he  should 
not  complain  if  liability  for  a  subsequent  loss  is  adjusted  upon  the 
basis  that  the  insurance  written  on  a  single  group  covers  only  that 
group  as  the  printed  description  and  the  plan  describe  it 

Loc4cing  now  at  the  printed  description  of  the  property  insured — 
"bark  in  piles  and  under  sheds,  on  the  tannery  premises,  and  marked 
No.  8  on  said  plan" — ^the  first  suggestion  is  that  it  seems  to  imply  that 
the  bark  insured  shall  be  not  only  "in  piles,"  but  also  "under  sheds." 
The  phrase  used  is  "bark  in  piles  and  under  sheds,"  and  the  group 
next  immediately  preceding  is  "bark  sheds,  situate  on  the  tannery 
premises  and  marked  No.  8  on  said  plan."  A  careful  study  of  the 
description  shows  that  the  draughtsman  has  in  other  cases  provided 
for  insurance  on  a  particular  building  and  fixtures  in  one  group,  and 
immediately  thereafter  for  the  contents  of  the  building  in  a  separate 
group.  See  the  Beam  House  No.  3,  and  Yard  No.  12.  It  would  be 
not  at  all  a  forced  construction,  but  on  the  contrary  a  reasonable  and 
natural  one,  which  would  restrict  the  last  group  to  bark  which  was 
piled  up  under  the  frame  Bark  Sheds  No.  8  of  the  preceding  g^oup. 
It  would  be  a  forced  and  unnatural  construction  which  would  broaden 
the  language  so  as  to  include  "bark  in  piles"  wherever  it  might  be  on 
the  tannery  premises.  If  one  wished  to  express  that  idea,  it  would  be 
sufficient  for  him  to  say  **bark  in  piles  on  the  tannery  premises,"  with- 
out adding  the  other  words.  Having  added  them,  it  is  safe  to  presume 
that  he  did  so  because  he  wanted  to  express  the  idea  which  their  ad- 
dition naturally  conveys.  Moreover,  the  clause  cannot  be  held  to  cover 
all  bark  in  piles  anywhere  on  the  tannery  premises,  because  the  printed 
description  expressly  states  that  by  this  policy  there  is  insured  nothing 
on  bark  contained  in  the  leach  house,  nothing  on  bark  contained  in 
Beam  House  and  Yard  No.  3,  and  nothing  on  bark  contained  in  the 
new  leach  house. 

A  reference  to  the  plan,  however,  indicates  that  the  draughtsman 
did  not  intend  to  limit  insurance  to  bark  under  the  sheds  No.  8,  as  the 
text  of  the  description  seems  to  indicate.  So  far  as  the  text  shows,  the 
only  "No.  8"  is  certain  bark  sheds;  but  the  plan  shows  other  places 
than  these  sheds  also  designated  by  the  number  "8,"  so  that  the  clause 
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may  fairly  be  read  to  cover  bark  not  tinder  sheds,  but  in  piles,  on 
such  part  of  the  tannery  premises  as  are  marked  No.  8  on  the  plan. 
Looking  now  at  the  plan,  we  find  certain  portions  of  the  premises 
marked  as  "Bark  Yard  No.  8."  At  the  right-hand  side  of  the  plan 
those  words  are  written  directly  across  the  two  bark  sheds,  thus  in- 
dicating that  the  sheds  themselves  are  located  in  the  bark  yard.  The 
title  extends  beyond  the  shed  northeast  of  the  railroad  track  into  an 
open  space,  indicating  that,  until  the  boundary  line  of  some  other  part 
of  the  property  is  reached,  that  open  space  is  part  of  the  bark  yard. 
The  same  title  extends  beyond  the  shed  southwest  of  the  track  into 
another  open  space,  and  the  words  "Bark  Yard  No.  8"  are  repeated  in 
the  lower  right-hand  comer,  indicating  that  such  open  space,  so  far 
as  the  plan  shows  it  to  be  open,  is  also  a  part  of  the  bark  yard.  To  the 
left  of  the  plan  (northerly  and  westerly  of  the  main  group  of  buildings), 
the  words  "Bark  Yard  No.  8"  again  appear,  in  an  open  space  lying 
southwest  of  the  track.  It  appears  that  at  the  time  the  plan  was  pre- 
pared bark  was  stacked  in  this  part  of  the  yard  along  the  track,  from 
the  dotted  line,  which  indicates  the  plot  of  land  surrounding  the  main 
buildings  to  the  property  line  of  the  plant — or  at  least  to  the  limit  of 
the  property  shown  on  the  plan.  To  the  left  of  the  main  group  of 
buildings,  however,  northeast  of  the  railroad,  in  the  space  where  struc- 
tures Nos.  9,  10,  11,  12,  and  the  storehouse  and  dwelling  ("Dwg") 
are  scattered  about  the  designation  "Bark  Yard  No.  8"  does  not  ap- 
pear ;  nor  is  that  title  written  across  the  track  as  at  the  other  side  -of 
the  plan.  Between  those  portions  of  the  bark  yard,  lying  southwest 
of  the  track,  and  marked  "No.  8,"  there  is  a  square  plot  of  land  in- 
dicated by  the  railroad  track  and  by  a  dotted  line.  This  is  not  desig- 
nated by  any  name,  but  within  it  are  located  the  office  and  Leach 
Houses  No.  2  and  No.  16  besides  a  pump  and  tank.  The  testimony 
shows  that  at  the  time  of  the  fire  there  was  nothing  on  the  property 
corresponding  to  the  dotted  line — no  fence  or  inclosure.  It  may  be 
inferred,  in  the  absence  of  testimony  to  the  contrary,  that  such  was  the 
condition  of  affairs  when  the  policy  was  issued;  but  that  circumstance 
is  not  material.  There  is  nothing  to  show  that  the  insurer  made  any 
examination  or  survey  of  the  property  before  underwriting.  It  ac- 
cepted the  description  of  the  premises  contained  in  the  printed  state- 
ment and  plan  which  the  insured  furnished.  The  impression  conveyed 
to  any  one  looking  at  that  plan  would  be  that  out  of  the  whole  space 
southwest  of  the  track  there  was  reserved  a  square  plot  as  a  location 
for  the  office,  leach  houses,  etc.,  and  that  the  remainder  only  was 
"Bark  Yard  No.  8."  And  the  plan,  taken  in  connection  with  the  de- 
scription, seems  quite  plainly  to  indicate  that  the  risk  taken  is  on  bark 
in  piles  on  that  part  of  the  tannery  premises  marked  "No.  8." 

As  has  been  seen,  at  the  time  of  the  fire,  there  was  a  stack  or  pile 
of  bark  within  the  square  plot  indicated  by  the  dotted  line  and  close 
to  the  southwest  baric  shed.  This  pile  was  consumed,  and  its  value 
($2,625)  is  included  in  the  verdict.  Under  the  construction  given  to 
the  contract,  supra,  the  contents  of  that  pile  were  not  within  the  risk. 
Defendant  requested  the  court  so  to  instruct  the  jury,  which  was  de- 
nied, and  exception  taken.  This  error  cannot  be  corrected  merely  by 
deducting  the  value  of  the  stack  from  the  amount  of  the  verdict,  Un- 
83  CCA. —7 
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der  the  instruction  which  was  referred  to  at  the  outset  of  this  opinion^ 
the  jury  found  that  part  of  the  insured  property  was  on  fire  before 
noon ;  but  they  might,  under  the  charge,  have  reached  this  conclusion^ 
although  they  were  satisfied  that,  although  at  that  time  the  stack  was 
on  fire,  no  spark  had  as  yet  reached  either  shed.  Two  or  three  of  de- 
fendant's exceptions  sufficiently  raise  this  point. 

As  there  must  be  a  new  trial,  it  is  important  that  this  court  should 
express  its  opinion  on  another  question  which  has  been  raised  in  the 
case,  viz. :  What  is  the  meaning  of  the  word  "noon"?  Did  the  policy 
expire  at  12  o'clock  by  "Eastern  standard  time,"  or  at  12  o'clock  by 
mean  solar  time  at  Iron  Gate?    The  difference  of  time  is  19  minutes. 

Apparent  solar  time  is  time  measured  by  the  actual  passage  of  the 
sun  over  meridian.  Owing  to  the  variability  of  this  measure,  apparent 
time  is  a  varying  quantity,  and  therefore  for  purposes  of  practical 
convenience  an  arbitrary  measure  was  long  since  adopted,  known  as 
mean  solar  time.  Mean  solar  time  is  defined  by  the  motion  of  a  fic- 
titious sun  called  "the  mean  sun,"  which  is  imagined  to  move  with 
perfect  uniformity,  being  sometimes  behind  the  true  sun,  and  some- 
times in  advance  of  it.  Mean  solar  time  changes  with  the  longitude,, 
and  in  a  country  of  this  magnitude  the  difference  of  time  between 
places  caused  much  difficulty  in  the  regulation  of  the  movements  of 
railway  trains.  Therefore,  about  the  year  1883,  the  principal  railroads 
of  the  United  States  adopted  an  arbitrary  standard  for  the  purpose  of 
sepuring  uniformity  in  the  operation  and  connections  of  their  trains. 
Under  this  system,  the  country  was  divided  into  four  sections  (Eastern, 
Central,  Mountain,  and  Pacific),  approximately  15  degrees  in  width 
from  east  to  west,  and  the  time  of  the  central  meridian  of  each  section 
was  adopted  as  the  uniform  railroad  time  for  the  entire  section.  "East- 
ern standard  time,"  under  this  system,  was  the  actual  time  of  the  seven- 
ty-fifth meridian  west  from  Greenwich.  New  York  City  and  Iron  Gate 
are  both  in  the  Eastern  section. 

What  meaning  is  to  be  attached  to  the  word  "noon,"  as  used  in  this 
policy?  Is  it  12  o'clock  mean  solar,  or  12  o'clock  standard  time? 
In  the  first  place,  it  may  be  noted  that  this  is  a  question  of  the  con- 
struction of  a  contract  inter  partes.  No  official  action,  such  as  the 
opening  of  a  court,  is  involved,  as  was  the  case  in  Curtis  v.  March,  3 
H.  &  N.  866 ;  Henderson  v.  Reynolds,  84  Ga.  159,  10  S.  E.  734,  7  L. 
R.  A.  327 ;  Searles  v.  Averhoff ,  28  Neb.  668,  44  N.  W.  872 ;  Texas 
T.  &  L.  Co.  v.  Hightower  (Tex.  Sup.)  96  S.  W.  1071,  6  L.  R.  A.  (N, 
S.)  1046 ;  and  Ex  parte  Parker,  29  S.  W.  480,  35  Tex.  Cr.  R.  12.  The 
rule  of  construction  which  applies  to  all  other  contracts  applies  to  con- 
tracts of  insurance — effect  must  be  given  to  the  intention  of  the  parties. 
Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136,  86  Am.  Dec.  362.  What  did 
both  sides  understand  to  be  the  time  limits  of  this  contract  when  it  was 
made?  By  what  measurement  of  time  was  noon  of  January  8,  1901 
(its  beginning),  and  noon  of  January  8,  1902  (its  ending)  to  be  regu- 
lated? If  the  contract  were  one  to  be  performed  here,  the  answer 
would  be  easy.  Section  28,  c.  677,  p.  1491,  Laws  N.  Y.  1892,  provides 
that— 

**the  standard  time  throughout  this  State  Is  that  of  the  seventy-fifth  meridi- 
an of  longitude  Vrest  from  Greenwich  and  all  courts  and  public  offices  and 
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legal  and  official  proceedings,  shall  be  regulated  thereby.  Any  act  required  by 
or  in  pursuance  of  law  to  be  performed  at  or  within  a  prescribed  time,  shall 
be  performed  according  to  such  standard  time." 

Business  in  this  city  has  conformed  itself  to  this  regulation  so  uni- 
versally that  this  court  will  take  judicial  notice  of  existing  conditions. 
It  is  according  to  standard  time  that  the  teller's  windows  in  every 
bank,  state  and  national,  open  and  close ;  that  the  hour  of  delivery  is 
fixed  for  all  stocks,  bonds,  warehouse  certificates,  and  other  evidences 
of  ownership  of  property  bought  and  sold  on  all  the  exchanges ;  that 
the  vast  army  of  lali)r  begins  and  ends  work ;  that  vessels  depart  for 
every  port  foreign  and  domestic;  that  every  business  and  social  en- 
gagement is  made  and  kept.  It  is  the  time  according  to  which  all 
clocks  displayed  on  tower,  fa9ade,  and  post,  and  in  every  watchmaker's 
window  are  regulated;  at  which  the  "time-ball"  on  the  tower  of  the 
telegraph  building  falls,  and  to  which  the  watches  in  the  pockets  of 
every  individual,  who  undertakes  to  keep  his  watch  timed  at  all,  are 
conformed.  It  would  require  very  strong  evidence  to  show  that  in  a 
contract  for  a  term  of  insurance  upon  property  in  this  city  the  parties 
intended  that  the  term  should  be  measured  otherwise  than  by  standard 
time.  I 

Nevertheless,  conditions  may  be  so  diflFerent  in  other  localities  as 
to  lead  to  a  diflFerent  conclusion  as  to  the  meaning  of  the  word  "noon." 
The  map  shows  that  at  Pittsburgh,  Pa.,  Eastern  standard  time  ceases, 
and  Central  standard  time  begins.  Of  the  conditions  in  that  city  this 
court  cannot  take  judicial  notice.  One  time  or  the  other,  or  both,  may 
be  in  common  use.  It  may  be  11  o'clock  on  one  block  when  it  is  12 
o'clock  on  the  other.  Courts  and  public  offices  may  conform  to  one 
time  and  business  to  another.  DiflFerent  branches  of  business  may 
regulate  their  aflFairs  by  diflFerent  times.  It  would  seem  to  be  the  prop- 
er disposition  of  a  case,  where  the  court  cannot  take  judicial  notice 
of  the  conditions,  to  receive  testimony  as  to  what  they  were.  Such  a 
disposition  of  a  similar  case  was  approved  by  the  Court  of  Appeals  of 
Kentucky,  in  Rochester  German  Insurance  Co.  v.  Peaslee  Gaulbert  Co., 
87  S.  W.  1115,  27  Ky.  Law  Rep.  1155,  1  L.  R.  A.  (N.  S.)  364.  In  the 
case  at  bar  defendant  put  in  testimony  bearing  upon  this  question,  and 
contends  that  it  is  uncontradicted  and  controlling.  We  do  not  pass 
upon  it  now,  because  there  will  have  to  be  a  new  trial,  and  the  testi- 
mony then  presented  may  not  be  precisely  the  same.  The  trial  judge 
charged  the  jury  that: 

"In  the  absence  of  any  language  which  indicates  another  intention,  the  law 
Is  so  that  by  12  o'clock  noon  is  meant  noon  by  solar  time,  which  at  Iron  Gate, 
Va.,  occurs  about  19  minutes  later  than  the  noon  fixed  by  standard  time." 

To  this  defendant  excepted,  and  the  record  discloses  suflficient  as  to 
conditions  prevailing  at  Iron  Gate  to  sustain  this  exception. 

Incidentally,  it  may  be  noted  that  the  words  whose  meaning  is  in 
dispute — "at  noon" — ^are  not  words  selected  by  the  insurer.  They  are 
imposed  alike  upon  insurer  and  insured,  who  contract  in  this  state,  by 
the  statutes  prescribing  the  so-called  "Standard  form  of  Fire  Insur- 
ance Policy/'  which  will  be  found  in  Richards  on  Insurance  (2d  Ed.) 
Append,  p.  584.  As  to  construction  of  a  form  thus  prepared,  see 
Peabody  v.  Satterlee,  166  N.  Y.  174,  59  N.  E.  818,  52  L.  R.  A.  956. 
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There  is  no  force  in  the  suggestion  that  defendant  has  not  pleaded 
usage  or  custom  as  to  observance  of  time  at  Iron  Gate.  Plaintiff  is 
seeking  to  recover  upon  a  contract,  which  contains  what  is  perhaps 
an  ambiguous  term.  It  means  one  thing  where  the  contract  is  made; 
it  may  mean  a  different  thing  where  it  was  to  be  performed,  and  tes- 
tirnony  calculated  to  relieve  that  ambiguity  may  be  received  without 
being  specially  pleaded. 

We  are  unanimously  of  the  opinion  that  the  application,  description, 
and  plan  did  not  contain  a  warranty  or  representation  that  at  the  time 
of  the  fire  there  would  be  no  pile  of  bark  elsewhere  on  the  premises 
than  in  the  bark  yard. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

NOTB.1 
What  Iiaw  GoTenu  Inturance  Policies. 

I.  In  General. 

[a]  (U.  S.  1905)  A  certificate  of  insurance  issued  in  Illinois  to  a  resident 
in  New  York,  whicti,  by  its  terms,  was  IQrst  to  take  effect  as  a  binding  obliga- 
tion wlien  the  insured  should  execute  the  agreement  indorsed  thereon  to  ac- 
cept it,  "subject  to  all  the  conditions  therein  contained,"  is  a  New  York,  and 
not  an  Illinois,  contract,  where  New  York  was  the  state  in  which  the  required 
agreement  was  executed.  Judgments,  Meyer  v.  Supreme  Lodge  K.  P.  (1904) 
178  N.  Y.  63,  70  N.  E.  Ill,  64  L.  R.  A.  840,  and  (1903)  82  App.  Div.  359,  81 
N.  Y.  Supp.  813,  affirmed.— Supreme  Lodge  K.  P.  v.  Meyer,  198  U.  S.  508,  25 
Sup.  Ct.  754,  49  L.  Ed.  1146. 

[b]  (U.  S.  1902)  Laws  N.  Y.  1877,  c.  321,  §  1,  provides  that  no  insurance 
company  shall  declare  a  policy  forfeited  for  nonpayment  of  premiums  with- 
out having  first  given  assured  30  days'  notice  that  the  premiums  were  due, 
and  that  the  policy  would  be  forfeited  if  they  were  not  paid.  An  application 
for  life  insurance  in  a  New  York  company,  made  in  the  state  of  Washington, 
contained  a  provision  that  "the  contract  of  insurance,  when  made,  shall  be 
held  and  construed  ♦  *  ♦  to  have  been  made  in  the  city  of  New  York"; 
and  the  policy  recited,  **In  consideration  of  the  application  for  this  poi'oy, 
which  is  hereby  made  a  part  of  this  contract."  The  contract  was  delivered 
and  the  first  premium  paid  in  Washington.  Held,  that  the  policy  was  a  New 
York  contract,  and  governed  by  the  statute.  Judgment,  Hill  v.  Mutual  Life 
Ins.  Co.  (C.  O.)  113  Fed.  44,  affirmed.— Mutual  Life  Ins.  Co.  v.  Hill,  118  Fed. 
708,  55  C.  C.  A.  536. 

[c]  (U.  S.  1903)  Where  an  application  for  insurance  was  made,  the  policy 
was  accepted,  and  the  premium  paid  in  Kentucky,  no  place  of  payment  in 
case  of  loss  being  named  therein,  the  contract  was  a  Kentucky  contract,  and 
governed  by  the  laws  of  that  state.  Judgment  (1902)  115  Fed.  77,  52  C.  C. 
A.  671,  affirmed  on  rehearing. — (3arrollton  Furniture  Mfg.  Co.  v.  American 
Credit  Indemnity  Co.,  124  Fed.  25,  59  O.  C.  A.  545. 

[dl  (IT.  S.  1901)  Where  an  application  for  life  insurance  was  made  in  Iowa 
by  a  resident  of  that  state,  and  the  medical  examination  was  made,  the 
premium  paid,  and  the  policy  delivered  in  Iowa,  the  policy  is  an  Iowa  con- 
tract, and  governed  by  the  laws  of  that  state  then  in  force. — Kelley  v.  Mutual 
Life  Ins.  Co.  (C.  C.)  109  Fed.  56. 

[el  (U.  S.  1902)  The  answer  in  an  action  on  a  life  insurance  policy  admit- 
ted that  the  defendant  was  legally  admitted  to  do  business  in  Massachusetts ; 
that  the  policy  in  suit  was  issued  on  an  application  made  in  writing  to  its 
agent  in  that  state  where  the  applicant  resided,  and  was  there  delivered  to 
the  applicant  by  such  agent  to  whom  the  first  premium  was  paid.  Held  that, 
in  the  absence  of  other  facts,  the  policy  was  a  Massachusetts  contract. — ^Albro 
V.  Manhattan  Life  Ins.  Co.  (C.  C.)  119  Fed.  629. 

1  Supplemental  to  note  to  C^rley  v.  Travelers*  Protection  Ass'n,  46  O.  C 
A.  287. 
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[f]  (U.  S.  1906)  Laws  N.  Y.  1892,  p.  1958,  c.  G90,  §  56,  which  expressly  pro- 
hibits the  appointment  of  a  receiver  for,  or  the  direction  of  an  accounting  by, 
an  insurance  company,  unless  the  Attorney  General  malies  the  application 
or  approves  the  same,  is  a  part  of  the  contract  of  every  policy  holder  of  a 
New  York  Insurance  company,  although  he  may  be  a  citizen  of  a  foreign 
state;  and  he  is  bound  thereby. — Brown  v.  Equitable  Life  Assur.  Soc.  (C.  O.) 
142  Fed,  835. 

[g]  (Ark.  1903)  A  life  policy  Issued  by  a  Missouri  corporation,  signed  and 
sealed  in  Missouri,  and  calling  for  the  payment  of  premiums  there,  and  pay- 
ment of  the  loss  there,  is  a  Missouri  contract,  and  governed  by  its  laws. — 
Franklin  Life  Ins.  Co.  v.  Galligan,  71  Ark.  295,  73  S.  W.  102,  100  Am.  St  Rep. 
73. 

[h]  (III.  1901)  An  insurance  contract  between  a  resident  of  Illinois  and  a 
benefit  association  organized  under  the  laws  of  Massachusetts  was  solicited  by 
a  subordinate  Illinois  lodge.  The  insured's  examination,  his  signing  of  the 
ai^lication,  his  making  of  answers  to  the  questions  propounded  to  him,  and 
the  payment  of  his  dues  and  assessments,  took  plape  in  Illinois.  The  benefit 
certificate  required  to  be  accepted  in  writing  was  accepted  in  Illinois.  Held, 
that  the  question  whether  there  was  power  in  the  subordinate  lodge  to  waive  a 
by-law  of  the  association  forbidding  the  admission  of  a  liquor  dealer  would  be 
determined  by  the  laws  of  Illinois.  Judgment,  Royal  Arcanum  v.  Coverdale, 
a'J  111.  App.  373,  reversed.— Coverdale  v.  Royal  Arcanum,  193  111.  91,  61  N. 
E.  915. 

[i]  (Ind.  1907)  Where  plaintiff  paid  the  first  premium  on  a  life  Insurance 
policy  when  applying  therefor  in  Kentucky,  and  the  terms  of  the  policy  were 
agreed  upon  and  the  application  was  accepted  by  the  company  in  New  York, 
and  the  policy  mailed  there  to  its  agent  in  Kentucky  for  unconditional  de- 
livery to  plaintiff,  the  contract  was  completed  when  the  policy  was  mailed  and 
hence  was  governed  by  the  laws  of  New  York. — Equitable  Life  Assur.  Soc.  of 
United  States  v.  Perkins,  80  N.  E.  682. 

[jl  (Iowa,  1904)  A  policy  of  life  insurance  issued  to  a  resident  of  Iowa,  but 
providing  that  the  premiums  were  to  be  paid  at  the  insurer's  office  in  New 
York,  where  payment  of  the  insurance  was  also  to  be  made,  and  signed  at  the 
insurer's  home  ofRce  in  New  York  City,  is  a  New  York  contract,  governed  by 
the  laws  of  that  state,  though  to  take  effect  on  delivery  to  the  assured,  in  the 
absence  of  proof  of  the  place  of  actual  delivery. — Summitt  v.  United  States 
Ufe  Ins.  Co.,  123  Iowa,  681,  99  N.  W.  563. 

[k]  (La.  1903)  Where  a  citizen  of  Louisiana  applied  through  a  local  agent 
for  life  insurance  in  a  New  York  company,  the  application  stating  that  the 
policy  should  not  be  binding  until  the  premium  was  paid,  and  a  policy  \\SiS  ex- 
ecuted in  TCew  York  under  the  application  and  forwarded  to  the  local  agent  in 
Louisiana,  who  collected  the  premium  and  delivered  the  policy,  the  contract 
was  perfected  in  the  state  of  Louisiana,  and  was  governed  by  the  laws  of  that 
state,  and  not  by  the  laws  of  the  state  of  New  York. — Grevenig  v.  Washington 
Life  Ins.  Co.,  112  La.  879,  36  South.  790,  1(V4  Am.  St.  Rep.  474. 

[1]  (La.  19(^)  A  contract  of  insurance  is  completed  at  the  place  where  the 
policy  is  delivered  and  the  first  premium  collected. — City  of  Lake  C?harles  v. 
Equitable  Life  Assur.  Soc,  114  La.  836,  38  South.  578. 

[Ill  (N.  J.  1905)  Where  property  insured  was  located  in  the  state  of  New 
York,  and  the  policy  contained  the  express  provision  that  it  should  not  be 
valid  until  countersigned  by  the  agent  of  the  company  in  the  state  of  New 
York,  the  company  being  a  corporation  of  Connecticut,  and  when  it  was  so 
countersigned  It  was  mailed  to  the  insured  at  his  residence  in  Jersey  City, 
the  insurance  contract  was  a  New  York  contract  and  governed  by  its  laws 
as  to  its  validity,  construction,  and  discharge,  and  the  debt  due  insured  on  tiie 
policy  might  be  garnished  there.— Orient  Ins.  Co.  v.  Rudolph,  69  N.  J.  Eq. 
570,  61   Atl.   26. 

[m]  (N.  Y.  1904)  A  fraternal  benefit  corporation,  organized  under  the  acts 
of  Congress,  issued  a  certificate  of  membership,  through  its  officers  in  Chi- 
cago, to  a  resident  of  New  York,  on  which  was  printed  an  acceptance  of  the 
certificate,  subject  to  all  the  conditions  therein  contained,  which  was  signed 
by  the  applicant  in  New  York.  The  conditions  provided  that  the  certificate 
was  to  take  effect  when  the  acceptance  was  executed.    Held  a  New  York 
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contract,  to  be  enforced  according  to  the  laws  of  that  state.  Judgment  (Sup. 
1903)  82  App.  Div.  359,  81  N.  Y.  Supp.  813,  affirmed.— Meyer  r.  Supreme 
Lodge  K.  P.,  178  N.  Y.  63,  70  N.  E.  Ill,  64  L.  R.  A.  839. 

[n]  (N.  Y.  1906)  Where  a  policy  of  life  Insurance  was  signed  and  delivered 
in  the  city  of  New  York,  and  provided  for  the  payment  of  premiums  to  the  com- 
pany and  the  amount  of  the  policy  by  the  company  to  be  made  in  that  city  at 
the  home  office  after  receipt  of  satisfactory  proofs  of  death,  It  is  a  New  York 
contract,  though  the  Insured  resided  in  another  state. — Napier  v.  Bankers' 
Life  Ins.  Co.,  51  Misc.  Rep.  283,  100  N.  Y.  Supp.  1072. 

[o]  (Ohio,  1899)  Where  applications  are  made  in  Ohio  to  a  New  York  cor- 
poration for  Insurance,  and  the  policies  are  delivered  in  Ohio,  and  the  pre- 
miums are  all  paid  there,  the  contract  Is  an  Ohio  contract,  find  governed  by 
Its  laws.— Plaut  v.  Mutual  Life  Ins.  Co.,  26  Ohio  Clr.  Ct  R.  499. 

[pl  (Pa.  190.5)  Where  a  policy  of  Insurance  must  be  countersigned  by  an 
agent  In  another  state,  the  contract  is  governed  by  the  laws  of  the  state  where 
the  agent  resides.— Hardlman  v.  Fire  Ass*n  of  Philadelphia,  212  Pa.  383,  61 
Atl.  990. 

[ql  (Wis.  1905)  Where  an  application  for  life  Insurance  was  signed  In  Wis- 
consin and  forwarded  to  the  Insurer's  office  In  Pennsylvania,  and  there  a 
policy  was  Issued  and  mailed  to  the  applicant,  who  in  Wisconsin  received  it 
and  mailed  the  insurer  a  note  payable  in  Penni^lvania  for  the  premlimi,  the 
contract  evidenced  by  the  policy  and  note  was  a  Pennsylvania  one. — Presby- 
terian Ministers*  Fund  v.  Thomas,  126  Wis.  281,  105  N.  W.  801,  110  Am.  St 
Rep.  919. 

[r]  (Can.  1902)  A  contract  of  Insurance,  made  In  Ontario,  where  the  pre- 
miums are  payable,  proof  of  death  to  be  furnished,  and  the  Insurance  mon- 
ey to  be  payable  Is  an  Ontario  contract,  and  will  be  governed  by  the  law  of 
Ontario,  although  the  assured  lived  in  Manitoba,  and  made  application  there 
to  the  local  agent  for  the  Insurance;  but  a  revocation  of  the  benefit  of  the 
wife  of  the  Insured  In  the  policy,  made  In  Manitoba,  will  be  governed  by  the 
law  of  that  province. — National  Trust  CJo.  v.  Hughes,  14  Man.  R.  41. 

[s]  (Eng.  1902)  A  contract  between  parties  resident  In  different  jurisdic- 
tions Is  to  be  construed.  In  respect  of  Its  national  character,  by  the  Intention 
expressed  therein.  A  policy  of  Insurance  executed  In  Jersey,  and  providing 
as  a  condition  precedent  to  any  action  thereon  an  arbitration  and  award  in 
accordance  with  the  arbitration  act  of  1889,  is  an  English  contract,  on  which 
no  action  can  be  brought,  either  in  Jersey  or  In  England,  until  the  condition 
Is  fulfilled.— Spurrier  v.  La  Cloche,  71  Law  J.  P.  0.  101,  [1902]  App.  Gas.  446^ 
86  Law  T.  631,  51  Wkly.  Rep.  1. 

II.  Nature,  Requisites  and  VAUDrrr. 

[a]  (U.  S.  1902)  A  contract  of  Insurance,  In  a  New  York  company  was 
governed  by  the  laws  of  Kentucky,  where  the  policy  was  delivered  and  the 
premiums  paid  by  the  Insured  In  that  state ;  and  therefore  under  the  Kentucky 
statute  Insured's  answers  In  the  application  were  representations,  and  not 
warranties,  though  the  application  warranted  the  answers  to  be  true. — Carroll- 
ton  B\irniture  Mfg.  Co.  v.  American  Credit  Indemnity  Co.,  115  Fed.  77,  52  C. 
C.  A.  671. 

[b]  (U.  S.  1902)  Where  a  contract  of  life  Insurance  Is  In  fact  made  within 
a  state  between  a  resident  thereof  and  a  foreign  Insurance  company  legally 
authorized  to  do  business  therein,  the  parties  cannot  avoid  statutory  pro- 
visions of  the  state,  declaring  a  rule  of  public  policy  with  respect  to  such 
contracts  made  within  its  jurisdiction,  by  Inserting  provisions  in  the  policy 
adopting  the  law  of  another  state. — ^Albro  v.  Manhattan  Life  Ins.  Co.  ((3.  C.) 
119  Fed.  629. 

[c]  (Miss.  1906)  A  policy  Insuring  property  In  the  state  was  written  at  the 
home  office  of  a  foreign  insurance  company  and  was  applied  for  by  the  in- 
sured, a  citizen  of  the  state,  through  insurance  brokers,  residing  in  a  sister 
state,  who  represented  the  insured.  The  Insurer  had  no  agent  In  Missis- 
sippi doing  business  for  it  Held,  that  the  contract  of  Insurance  was  not  a 
Mississippi  contract,  but  a  contract  of  the  state  of  the  domicile  of  the  in- 
surer, and  was  not  void,  though  the  insurer  had  not  complied  with  CJode  1880, 
§  1073,  and  Laws  1890,  pp.  15,  16,  c.  4,  prescribing  the  conditions  on  which 
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foreign  insurance  companies  may  do  business  in  tlie  state. — Swing  y.  B.  B. 
Brister  &  Co.,  87  Miss.  516,  40  South.  146. 

[d]  (N.  H.  1903)  Where  a  life  insurance  poilcy  was  issued  in  the  state  of 
New  York,  the  ccxitract  is  governed  by  the  iaws  of  that  state  so  far  as  they 
relate  to  its  nature,  validity,  and  interpretation. — Seely  v.  Manhattan  Life 
Ins.  Co.,  72  N.  H.  49,  55  Atl.  425. 

[e]  (N.  J.  1905)  Where  property  insured  was  located  In  the  state  of  New 
York  and  the  policy  contained  the  express  provision  that  it  should  not  be 
valid  until  countersigned  by  the  agent  of  the  company  in  the  state  of  New 
York,  the  company  being  a  corporation  of  Connecticut,  and  when  it  was  so 
<x>iintersigned  it  was  mailed  to  the  insured  at  his  residence  in  Jersey  City, 
the  insurance  contract  was  a  New  York  contract  and  governed  by  its  laws 
as  to  its  validly,  construction,  and  discharge,  and  the  debt  due  insured  on  the 
policy  might  be  garnished  there. — Orient  Ins.  Co.  v.  Rudolph,  69  N.  J.  Eq. 
570,  61  Atl.  26. 

Ifj  (N.  D.  1903)  Persons  applying  for  insurance  or  membership  in  a  mutual 
company  must  take  notice  of  the  laws  of  the  state  under  which  it  is  organized 
and  authorized  to  do  business  and  a  total  disregard  thereof  in  the  issuance 
of  policies  renders  them  void. — Montgomery  v.  Whltbeck,  12  N.  D.  385,  96  N. 
W.  327. 

[g]  (R.  1. 1905)  Where  a  life  insurance  policy  was  issued  in  Massachusetts 
by  a  Massachusetts  company,  and  was  to  be  executed  there,  it  was  subject  to 
Rev.  Laws  Mass.  1894,  p.  675,  c.  522,  as  amended  by  Laws  Masa  1895,  p.  272, 
c.  271,  §  21,  declaring  that  no  oral  or  written  misrepresentation  or  warranty 
made  in  the  negotiation  of  a  contract  of  insurance  by  assured,  or  on  his  be- 
half,  shall  be  deemed  material,  or  defeat  or  avoid  the  policy,  or  prevent  it  at- 
taching, unless  such  misrepresentation  or  warranty  is  made  with  actual  in- 
tent to  deceive,  or  unless  the  matter  misrepresented  or  made  a  warranty  in- 
creased the  risk  of  loss.  Petition  for  reargument  (1902)  24  R.  I.  7,  51  Atl. 
1049.  96  Am.  St.  Rep.  698,  granted.— Leonard  v.  State  Mut  Life  Assur.  Co., 
27  R.  L  121,  61  Atl.  52. 

III.   CONSTBUCTION    AND    OPERATION. 

[a]  (U.  S.  1901)  A  contract  of  life  insurance  is  to  be  construed  in  accord- 
ance with  the  laws  of  the  state  where  made.  Judgment,  Getz  v.  Supreme 
Council  American  Legion  of  Honor  (C.  C.)  109  Fed.  261,  affirmed. — Supreme 
Council  of  American  Legion  of  Honor  v.  Cetz,  112  Fed.  119,  50  C.  C.  A.  153. 

[b]  (U.  S.  1904)  An  English  valued  policy  on  a  ship  contained  the  provision : 
^'General  average  salvage,  and  special  charges  as  per  foreign  custom,  payable 
according  to  foreign  statements,  •  •  ♦  or  per  rules  of  port  of  discharge, 
♦  •  •  at  the  option  of  assured."  Held,  that  under  such  provision  the  law 
of  New  York,  the  port  of  discharge,  governed  as  to  the  amount  payable  by  the 
insurer  on  account  of  salvage  arising  from  stranding,  there  adjusted,  and  the 
insured  was  entitled  to  recover  on  the  policy,  in  accordance  with  the  law  of 
the  port,  a  sum  which  bears  the  same  ratio  to  the  entire  salvage  he  was 
compelled  to  pay  as  the  amount  of  the  policy  bears  to  the  policy  value  of  the 
ship,  although  the  award  was  made  on  a  higher  valuation,  and  not,  as  by  the 
law  of  England,  only  such  part  of  said  sum  as  bears  the  same  ratio  to  the 
whole  as  the  policy  valuation  bears  to  the  valuation  on  which  the  adjust- 
ment was  made.  Decree  (D.  C.  1903)  124  Fed.  93,  affirmed. — International 
Nar.  Co.  v.  Sea  Ins.  Co..  129  Fed.  13,  63  C.  C.  A.  663. 

[c]'  (U.  S.  1904)  A  claim  arising  under  a  policy  of  indemnity  Insurance, 
which  was  signed  by  the  insured  in  New  York  and  is  there  payable  is  govern- 
ed as  to  Interest  by  the  law  of  New  York,  although  the  poilcy  may  have  been 
delivered  in  another  state. — Cudahy  Packing  Co.  v.  New  Amsterdam  Casualty 
Co.  (C.  C.)  132  Fed.  623. 

[d]  (Ala.  1904)  Though  a  life  poilcy  contained  a  provision  that  it  should  be 
construed  according  to  the  laws  of  the  state  of  New  York,  where  no  evidence 
of  those  laws  has  been  introduced  they  must  be  disregarded,  since  judicial 
knowledge  does  not  extend  to  them. — New  York  Life  Ins.  Co.  v.  Smith,  139 
Ala.  303,  35  South.  1004. 

[el  (Ark.  1904)  A  provision  in  a  policy  of  life  insurance  issued  by  a  New 
York  company,  providing  that  it  "shall  be  governed  by  and  construed  only  ac- 
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cording  to  the  laws  of  New  York/'  does  not  constitute  the  statutes  of  that 
state  the  laws  by  which  it  shall  be  construed,  where  the  contract  was  made 
and  the  policy  delivered  in  Arkansas ;  and  the  insufficiency  of  a  nutice  of  the 
maturity  of  a  premium  under  the  New  York  statute  relating  to  such  notices 
is  immaterial  in  an  action  on  the  policy  in  Arkansas. — Mutual  Reserve  Flind 
Life  Ass'n  v.  Mlnehart  72  Ark.  630,  83  S.  W.  323. 

[fl  (Cal.  1905)  In  the  construction  of  maritime  insurance  policies  made  pay- 
able at  San  Francisco,  the  law  of  California  governs. — Progresso  S.  S.  Ck).  v. 
St.  Paul  Fire  &  Marine  Ins.  Co.,  146  Cal.  279,  79  Pac.  967. 

[g]  (Iowa,  1903)  A  policy  insuring  plaintiffs,  who  were  bankers  located  in 
Mexico,  against  loss  in  the  shipment  of  money  packages  by  mail,  was  execut- 
ed and  mailed  to  plaintiffs  at  their  place  of  business  in  Mexico,  from  which 
the  application  for  such  policy  had  been  mailed,  and  was  to  cover  shipments 
by  registered  mail  within  the  United  States.  A  money  package  was  register- 
ed from  one  point  in  the  territory  of  Arizona  to  another,  and  was  stolen 
from  the  mails.  The  policy  required  that  the  packing  and  sealing  of  insured 
packages  should  be  witnessed  by  two  adults,  one  of  whom  should  have  charge 
of  the  same  until  deposited  and  registered  at  the  post  office.  Held  that,  since 
the  policy  must  be  construed  as  contemplating  the  preparation  of  the  money 
packages  at  plaintiffs'  place  of  business  in  Mexico  for  transportation,  whether 
the  package  was  packed,  sealed,  and  mailed  by  adults  should  he  determined 
by  the  laws  of  Mexico. — Banco  De  Sonora  v.  Bankers'  Mut.  Casualty  Co.,  95 
N.  W.  232. 

[h]  (Iowa,  1904)  Where  a  policy  intended  to  cover  articles  sent  by  mail  re- 
cited that  it  was  to  cover  shipments  within  the  United  States,  or  between  the 
United  States  and  the  Dominion  of  Canada,  the  kingdom  of  Great  Britain 
and  Ireland,  and  the  continent  of  Europe,  and  the  insured  was  located  in  the 
republic  of  Mexico,  It  must  have  been  intended  by  the  contracting  parties  that 
the  articles  would  be  prepared  for  transportation  in  Mexico;  and  hence  the 
law  of  that  country  governed,  in  determining  who  was  an  adult,  within  a  pro- 
vision of  the  policy  requiring  articles  to  be  packed  for  shipment  in  the  pres- 
ence of  two  adults. — Banco  De  Sonora  v.  Bankers'  Mut.  Casualty  CJo.,  124 
Iowa,  576,  100  N.  W.  532,  104  Am.  St.  Rep.  367. 

[il  (Ky.  19(H)  A  statute  of  another  state  requiring  a  surrender  value  on 
lapsed  life  policies  does  not  apply  to  a  contract  in  Kentucky  by  a  company 
incorporated  in  the  foreign  state. — ^Washington  Life  Ins.  Co.  v.  Glover,  78  S. 
W.  146,  25  Ky.  Law  Rep.  1327. 

f J]  (Ky.  1904)  A  policy  issued  by  a  New  York  corporation  in  Kentucky  is 
not  affected  by  subsequent  legislation  of  New  York,  as  such  subsequent  laws 
can  have  no  extraterritorial  nor  retrospective  effect. — Provident  Sav.  Life 
Assur.  Soc.  V.  Bailey,  80  S.  W.  452,  25  Ky.  Law  Rep.  2251. 

[k]  (Mass.  1902)  St  1894,  c.  522.  §  73,  the  principal  clause  of  which  relates 
to  any  claim  arising  under  a  policy  '*whlch  has  been  issued  in  this  common- 
wealth" by  any  life  insurance  company,  contains  a  proviso  requiring  "every 
life  policy"  which  contains  a  reference  to  the  application  of  the  insured  to 
include  a  copy  of  the  application,  and  provides  that,  unless  a  copy  thereof 
is  attached  to  the  policy,  the  application  shall  not  be  received  in  evidence. 
Section  3  provides  that  all  contracts  of  life  insurance  in  the  commonwealth 
shall  be  deemed  to  be  made  therein.  Hcldj  that  the  provision  in  reference 
to  attaching  a  copy  of  the  application  to  the  policy  did  not  apply  to  a  contract 
of  life  insurance  made  in  a  sister  state  between  a  foreign  insurance  company 
and  a  person  domiciled  in  Massachusetts,  notwithstanding  section  3. — John- 
son V.  Mutual  Life  Ins.  CJo.,  180  Mass.  407,  62  N.  B.  733,  63  L.  R.  A.  833. 

[1]  (Mass.  1904)  A  policy  in  a  foreign  insurance  corporation  is  not  affected 
by  the  provisions  of  the  statutes  authorizing  a  recovery  of  the  cash  sur- 
render value  of  forfeited  policies. — Ferguson  v.  Union  Mut.  Life  Ins.  Co.,  187 
Mass.  8,  72  N.  E.  358. 

(ml  (Mo.  1902)  Where  property  located  in  Kansas  was  Insured  In  that 
state  by  an  Illinois  corporation  doing  business  In  Kansas,  and  the  property 
was  destroyed  in  Kansas,  an  action  on  the  policy  in  Missouri  is  governed  by 
the  laws  of  Kansas  as  to  all  matters  relating  to  the  performance  of  the  con- 
tract, and  by  the  law  of  Missouri  as  to  all  matters  relating  to  the  remedy. — 
Thompson  r.  Traders'  Ins.  Co.,  169  Mo.  12,  68  S.  W.  889. 
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[n]  (Mo.  1902)  Rev.  St.  1889,  §  5927,  allowing  a  recovery  of  10  per  cent, 
damages  In  an  action  on  an  Insurance  policy  for  vexatious  delay  in  paying  a 
loss,  is  a  law  relating  to  the  performance  of  the  insurance  contract,  and  not 
to  the  remedy ;  and  hence  in  a  suit  In  Missouri  on  an  insurance  contract  made 
in  Kansas,  between  citizens  of  that  state,  there  can  be  no  recovery  under 
the  Missouri  statute  for  vexatious  delay. — ^Thompson  v.  Traders'  Ins.  Co.,  169 
Mo.  12,  68  S.  W.  889. 

[0]  (Mo.  1902)  Where  a  policy  declared  that  it  should  be  construed  accord- 
ing to  the  laws  of  the  state  of  New  York,  but  it  was  delivered  in  Missouri, 
where  the  Insured  resided,  the  laws  of  Missouri  governed  in  the  construction 
of  the  policy.— Pietri  v.  Seguenot,  96  Mo.  App.  258,  69  S.  W.  1055. 

[p]  (Mo.  1907)  Where  a  life  policy  provided  that  the  manner  of  ascertain- 
ing the  term  of  extended  insurance,  on  default  in  payment  of  premiums,  should 
be  determined  by  the  Maine  nonforfeiture  law,  and  the  actuaries*  computa- 
tion in  accordance  with  the  law  extended  the  policy  for  only  5  years,  330  days, 
a  table  printed  on  the  back  of  the  policy  showing  that  such  extension  was 
11  years,  288  days,  which  table  was  not  referred  to  in  the  policy  nor  made  a 
part  thereof,  was  Ineffective  to  control  the  policy  provision. — Dakan  v.  Union 
Mat  Life  Ins.  Ck)..  102  S.  W.  634. 

[q.r]  (N.  Y.  1905)  Where  a  beneficial  insurance  certificate  provided  that  the 
contract  should  be  governed  by  the  laws  of  Ohio,  and  contained  a  stipulation 
that  the  place  of  the  contract  was  agreed  to  be  the  home  office  of  the  asso- 
ciation In  a  certain  city  in  Ohio,  and  the  certificate  was  executed  and  Issued 
at  the  home  office  of  the  association  In  Ohio,  and  was  made  payable  there 
upon  presentation  to  the  association  at  that  place  of  proper  proofs  of  death, 
and  premiums  or  assessments  were  required  to  be  paid  at  the  home  office,  the 
laws  of  Ohio  would  control  in  determining  who  were  the  beneftolnrles  In  the 
certificate,  the  distributive  share  to  which  each  was  entitled,  and  any  issue 
which  might  arise  between  Insured  or  the  beneficiaries  and  the  insurer,  al- 
though insured  and  the  beneficiaries  were  residents  of  the  state  of  New 
York  when  the  certificate  was  Issued,  and  continued  to  be  such  until  the  death 
of  Insured.— Bums  v.  Bums,  109  App.  Div.  98,  95  N.  Y.  Supp.  797. 

[s]  (Tex.  1901)  A  life  policy  provided  that  it  should  be  construed  under 
the  laws  of  Pennsylvania,  where  the  company  was  chartered.  In  an  action  in 
Texas,  where  no  proof  was  made  of  the  Pennsylvania  laws,  the  court  charged 
that  under  such  laws  certain  representations  In  an  application  for  reinstate- 
ment were  material.  Held  not  error,  since  the  representations  would  be 
material  under  the  Texas  law,  and,  In  the  absence  of  evidence,  the  law  of 
Pennsylvania  should  be  presumed  to  be  the  same. — ^Ash  v.  Fidelity  Mut.  Life 
Ass'n,  26  Tex.  Civ.  App.  501,  63  S.  W.  {H4. 

[tl  (Tex.  1905)  Where  an  application  for  a  life  policy  in  a  New  York 
company  is  made,  and  the  policy  is  delivered  In  Texas,  a  New  York  statute 
prohibiting  forfeitures  for  nonpayment  of  premiums,  unless  written  notice 
shall  have  been  duly  addressed  to  the  Insured,  forms  no  part  of  the  contract 
of  insurance,  though  the  policy  Itself  provides,  In  general  terms,  but  without 
reference  to  the  New  York  law,  for  a  notice  of  accruing  premiums. — Cowen 
v.  Equitable  Life  Assur.  Soc.,  84  S.  W.  404. 

[u]  (Eng.  1901)  The  risk  covered  by  a  marine  iwllcy  of  reinsurance  had 
been  offered  by  the  plaintiffs,  an  English  corporation,  to  the  defendants,  a 
Swedish  corporation,  carrying  on  business  In  Sweden,  through  the  London 
agent  of  the  latter,  and  had  been  accepted  by  the  latter  In  Sweden,  and  the 
policy  was  executed  there  according  to  Swedish  law.  The  policy  was  In  the 
English  language,  and  in  the  ordinary  Lloyd's  form,  being  substantially  Iden- 
tical with  the  original  policy  and  an  earlier  policy  of  reinsurance  from  which 
It  sprang,  both  of  which  were  made  in  England  and  governed  by  English  law ; 
and  it  contained  a  clause  providing  that  all  claims  and  losses  should  be  pay- 
able In  London,  that  payment  should  be  made  on  the  claim  note  of  the  plain- 
tiff corporation,  and  that  In  case  of  any  dispute  under  the  policy  the  defend- 
ants should  be  bound  in  all  things  by  the  Jurisdiction  and  decision  of  the 
English  law  courts.  Held,  that  the  policy  must  be  construed  by  English  law, 
inasmuch  as  the  circumstances  showed  that  It  was  the  intention  of  the  parties 
that  it  should  be  construed  by  English,  and  not  by  Swedish,  law. — Royal  Exch. 
Assur.  Corp.  v.   Sjoforsakrlngs  Aktle-Bolaget   Vega,   70   Law  J.  K.  B.   874, 
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[1901]  2  K.  B.  567,  85  Law  T.  241,  50  Wkly.  Rep.  25,  6  Com'l  Cas.  189,  9  Asp. 
233. 

[v]  (Bng.  1902)  A  policy  of  reinsurance  on  a  ship  was  executed  in  Sweden 
by  a  Swedish  corporation  according  to  Swedish  law.  It  was  in  the  English 
language  and  in  the  ordinary  Lloyd's  form,  l)eing  substantially  identical  with 
the  original  policy  on  the  ship  and  an  earlier  policy  of  reinsurance,  both  of 
which  were  made  in  England  and  governed  by  English  law.  It  contained  a 
clause  providing  that  all  claims  and  losses  should  be  payable  in  London, 
and  that  in  case  of  any  dispute  under  the  policy  the  defendants  should  be 
bound  in  all  things  by  the  jurisdiction  and  decision  of  the  English  law  courts. 
Heldy  that  the  policy  must  be  construed  by  English  law,  as  the  circumstances 
showed  such  to  be  the  intention  of  the  parties. — Royal  EJxch.  Assur.  Corp.  v. 
SJoforsakrings  Aktie-Bolaget  Vega,  71  Law  J.  K.  B.  739,  [1902]  2  B:,  B.  384, 
87  Law  T.  356,  50  Wkly.  Rep.  694,  7  Oom'l  Cas.  205. 


<154  Fed.  22.) 

In  re  BAXTER  &  00. 

(Circuit  Court  of  A[^)eals,  Second  Circuit    February  28,  1907.) 

Nos.  105,  208,  159,  182. 

1.  Bankbuptot— Attorney's  Liens— Obdeb. 

Where  an  order  was  made  in  bankruptcy  proceedings  pending  a  motion 
to  dismiss  the  proceedings  before  adjudication  directing  the  bankrupt  to 
deposit  $50,000  to  stand  as  security  for  the  payment  of  all  disputed  claims, 
the  cost  of  the  proceedings  and  all  attorney's  liens  or  equitable  assign- 
ments, etc.,  such  order  protected  any  lien  which  the  attorney  for  the  pe- 
titioning creditors  might  have  for  his  services. 

2.  Attobney  and  Client— Lien  on  Cause  op  Action. 

In  the  absence  of  a  statutory  provision,  an  attorney  has  no  lien  on  his 
client's  naked  cause  of  action;  his  right  being  limited  to  the  fruits  of 
the  litigation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  5,  Attorney  and 
Client,  §§  399-406.] 

8.  Same— Settlement  Between  Pabties. 

A  client  may  settle  a  controversy  with  the  opposite  party  against  the 
consent  of  his  attorney  either  before  or  after  action  brought,  unless  the 
settlement  is  made  for  the  purpose  of  depriving  the  attorney  of  his  claim. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  5,  Attorney  and 
Client,  §§  407-417.] 

4.  Coubts— Fedebal  Coubts— State  Statutes— Attobney's  Liens— Enpoboe- 

ment. 

Code  Civ.  Froc.  N.  Y.  §  66,  creating  an  attorney's  lien  on  the  client's 
cause  of  action,  etc.,  and  providing  for  the  enforcement  thereof  on  peti- 
tion, was  not  a  mere  practice  act,  but  created  a  right  and  provided  a 
remedy  for  its  enforcement,  and  was  therefore  controlling  on  the  federal 
courts  sitting  in  such  state. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §§  939- 
949. 

State  laws  as  rules  of  decision  in  federal  courts,  see  notes  to  Wilson  v. 
Perrin,  11  O.  C.  A.  71 ;  Hill  v.  Hite,  29  C.  C.  A.  553.] 

5.  Bankbuptoy— Deposits— Petitioning    Cbeditobs— Attobney's    Liens— Ex- 

tent. 

Pending  bankruptcy  proceedings  against  a  corporation  all  its  claims, 
except  those  amounting  to  about  $50,000,  were  settled,  and  an  application 
made  to  dismiss  the  proceedings,  which  was  denied,  with  leave  to  re- 
new, and  an  order  made  directing  the  corporation  to  deposit  $50,000  to 
stand  as  security  for  disputed  claims,  cost  of  bankruptcy  proceedings,  at- 
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tomey*8  liens,  or  equitable  assignments,  eta  Held,  that  the  attorney  for 
the  petitioning  creditors  was  entitled  to  a  lien  which  extended  to  all  the 
demands  of  creditors  who  were  settled  with  after  the  attorney's  formal 
appearance  in  the  proceeding  In  their  behalf,  under  N.  Y.  Code  Civ.  Proc. 
S  66,  creating  an  attorney's  lien  on  his  client's  cause  of  action,  claim,  or 
counterclaim,  and  the  proceeds  thereof,  in  whosesoever  hand  they  may 
come,  not  affected  by  any  settlement  between  the  parties  before  or  after 
Judgment  or  final  order. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

Benjamin  F.  Tracy  and  John  M.  Harrington,  for  appellants. 
John  J.  Adams,  for  respondent. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  question  in  this  case  is  whether 
Mr.  Abney,  the  petitioner  for  review,  has  an  attorney's  lien  upon  a 
fund  in  the  custody  of  a  court  of  bankruptcy.  By  the  order  under 
review  the  court  below  disallowed  the  Hen. 

In  February,  1904,  petitions  in  involuntary  bankruptcy  were  filed  in 
the  United  States  District  Court  for  the  Southern  District  of  New 
York  against  the  corporation  styled  *'A.  B.  Baxter  &  Co.,"  in  behalf 
of  certain  creditors,  by  Mr.  Ahney  as  attorney,  and  February  6th  the 
court  appointed  a  temporary  receiver  of  the  property  of  the  corpora- 
tion. The  assets  of  the  corporation  were  about  $229,000,  and  its 
debts  amounted  to  about  $850,000.  Pending  a  hearing  upon  the  peti- 
tions, one  Smathers  and  others,  who  were  interested  in  effecting  a 
financial  rehabilitation  of  the  corporation,  made  a  settlement  in  be- 
half of  the  corporation  with  all  of  its  creditors  whose  demands  were 
undisputed,  purchasing  these  demands  and  obtaining  assignments 
thereof.  These  settlements  were  made  upon  the  understanding  that 
the  liabilities  of  the  corporation  were  to  be  paid  in  full ;  and  the  hear- 
ing upon  the  petition  was  adjourned  from  time  to  time  to  enable  this 
to  be  done.  The  creditors  were  numerous,  were  scattered  throughout 
many  states,  and  the  demands  of  some  of  them  were  disputed,  wholly 
or  in  part,  by  the  corporation.  By  June,  1904,  over  $800,000  had  been 
paid  in  settlement  of  recognized  claims;  but  the  efforts  to  adjust  the 
disputed  claims,  amounting  to  about  $50,000,  had  been  ineffectual. 
Thereafter,  and  in  that  month,  the  corporation  applied  to  the  court  to 
dismiss  the  bankruptcy  proceeding,  and  Mr.  Abney  appeared  in  op- 
position. The  court  denied  the  application  provisionally,  with  leave 
to  renew,  and  made  an  order  directing  the  corporation  to  deposit 
$50,000,  which  was  to  stand  as  security  for  the  payment  of  all  the 
disputed  claims,  the  costs  of  the  bankruptcy  proceeding,  and  "of 
such  attorney's  liens  or  equitable  assignments  as  exist  in  the  premises, 
if  any." 

The  lien  for  attorney's  services  which  is  claimed  by  Mr.  Abney  is 
based  upon  his  services  for  a  number  of  those  creditors  for  whom 
he  Had  formally  appeared  in  the  bankruptcy  proceeding,  whose  claims 
were  settled,  and  who  had  employed  him  to  collect  these  claims.  Be- 
fore these  claims  had  been  settled  he  notified  the  attorneys  for  the 
corporation  that,  if  any  of  these  creditors  whom  he  represented  were 
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not  settled  with  through  him,  his  compensation  must  be  provided  for, 
and  served  them  with  a  written  notice  that  he  had  an  attorney's  lien 
upon  the  several  demands  for  his  services.  They  assured  him  that 
he  would  be  protected.  The  negotiations  for  settlement  were  con- 
tinued in  behalf  of  the  corporation  directly  with  the  creditors,  and 
the  payments  were  made  directly  to  them.  It  does  not  appear  that 
these  creditors  were  personally  irresponsible,  or  that  the  settlements 
with  them  were  made  for  the  purpose  of  defeating  the  claim  of  Mr. 
Abney,  and  the  fair  inference  from  the  evidence  is  that  the  corporation 
and  those  acting  in  its  behalf  preferred  to  deal  directly  with  the  credit- 
ors in  order  to  expedite  the  adjustment  of  its  affairs. 

The  general  rule  that  an  attorney  has  a  right  in  the  nature  of  a  Hen 
to  be  compensated  for  his  services  out  of  a  fund  which  is  brought 
into  a  court  of  equity  by  his  aid  is  well  settled.  His  lien  extends, 
however,  only  to  that  part  of  the  fund  which  belongs  to  those  parties 
whose  interests  he  has  represented  in  the  suit.  The  fund  in  this  case 
consists  of  a  deposit  brought  into  court  to  satisfy  certain  specified 
claims  and  liens.  No  part  of  it  is  a  fund  belonging  to  the  creditors 
who  had  been  settled  with,  as  it  was  not  brought  into  court  for  their 
benefit.  In  opposing  the  application  to  dismiss  the  bankruptcy  pro- 
ceeding, except  as  he  may  have  represented  the  petitioning  creditors 
and  creditors  holding  disputed  claims,  Mr.  Abney  appeared  only  for 
himself  and  to  protect  his  own  interests,  and  the  court  very  properly 
made  an  order  protecting  his  rights,  if  he  had  any.  It  is  manifest  that 
the  rule  giving  an  attorney  a  lien  upon  the  fund  in  court  has  no  ap- 
plication to  the  case.  If  he  has  an  attorney's  lien  based  upon  his 
services  for  the  creditors  who  had  been  settled  with,  it  is  protected 
by  the  order. 

We  should  entertain  no  doubt  that  no  lien  existed,  if  it  were  not 
for  the  effect  to  be  given  to  the  statute  of  New  York  respecting  at- 
torney's liens.  An  attorney  has  a  lien  upon  the  papers  of  his  client  in 
his  possession,  and  a  lien  upon  the  fund  or  judgment  which  he  has  re- 
covered for  those  whose  interests  he  has  represented  in  the  suit.  But, 
in  the  absence  of  some  statutory  provision,  he  has  no  lien  upon  the 
naked  cause  of  action  of  his  client.  Indeed,  the  whole  law  of  an  at- 
torney's lien  rests  upon  the  principle  that  he  has  secured  the  fruits  of 
a  litigation  of  which  he  ought  not  to  be  deprived  by  the  unfair  con- 
duct of  his  client.  But  the  courts  have  always  recognized  the  right 
of  the  client  to  settle  the  controversy  with  the  opposite  party  against 
the  consent  of  his  attorney,  and,  where  this  has  been  done  after  an  ac- 
tion has  been  commenced,  have  repeatedly  declared  as  in  Emma  Silver 
Mining  Co.  v.  Emma  Silver  Mining  Co.  (C.  C.)  12  Fed.  815,  that  the 
attorney's  lien  cannot  stand  in  the  way,  unless  the  settlement  was 
made  for  the  purpose  of  depriving  the  attorney  of  his  costs.  The 
proposition  has  never  been  more  plainly  and  concisely  stated  than  by 
Judge  Brewer,  now  Mr.  Justice  Brewer,  in  Swanson  v.  Chicago  Ry. 
Co.  (C.  C.)  35  Fed.  638,  where  he  said : 

"It  is  unquestioned  that  parties  to  a  lawsuit  may  settle  and  compromise  tbeir 
litigation  without  consulting  their  counsel ;  and  that,  in  the  absence  of  a 
statute  giving  the  attorney  a  lien  for  his  fees,  courts  will  not  intervene  unless 
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there  has  been  collusion  between  the  parties,  and  an  attempt  to  defraud  the 
attorney  out  of  his  fees." 

Upon  the  argument  of  the  case,  we  were  disposed  to  regard  the  New 
York  statute  as  one  merely  regulating  practice  in  the  courts  of  the 
state,  but  a  more  careful  reading  of  the  statute  satisfies  us  that  it  was 
intended  to  have  a  wider  application,  and  should  be  treated  as  one 
establishing  a  substantive  right.  As  merely  a  practice  act,  it  would 
not  affect  the  present  proceeding,  which  is  essentially  an  application 
to  the  equity  powers  of  the  court,  as  the  courts  of  the  United  States, 
when  exercising  equity  jurisdiction,  are  not  controlled  by  the  pro- 
cedure established  *by  the  statutes  of  the  states.  But  there  are  many 
instances  when  an  enlargement  of  equitable  rights  or  remedies  by  a 
state  statute  may  be  administered  by  the  federal  courts  sitting  within 
the  state.  '* State  Legislatures  have  certainly  no  authority  to  prescribe 
the  modes  or  forms  of  proceeding  in  the  courts  of  the  United  States ; 
but  having  created  a  right,  and  at  the  same  time  prescribed  the  remedy 
to  enforce  it,  if  the  remedy  prescribed  is  substantially  consistent  with 
the  ordinary  mode  of  proceeding  on  the  chancery  side  of  the  federal 
courts,  no  reason  exists  why  it  should  not  be  pursued  in  the  same 
form  as  in  the  state  courts."  Clark  v.  Smith,  13  Pet.  193,  10  L.  Ed. 
123. 

There  is  no  doubt  that  a  distinction  exists  between  such  laws  as 
regulate  the  rights  of  the  parties,  and  such  as  apply  only  to  the  remedy. 
But,  as  was  said  in  Brine  v.  Insurance  Co.,  96  U.  S.  627,  639,  24  L. 
Ed.  858,  although  the  rules  of  practice  in  the  federal  courts  in  suits 
in  equity  cannot  be  controlled  by  the  laws  of  the  states,  "this  principle 
has  not  been  carried  so  far  as  to  deny  to  any  party  in  those  courts 
substantial  rights  conferred  by  the  statute  of  the  state." 

All  rules  concerning  the  transfer  of  property  are  "primarily  at 
least,  a  matter  of  state  regulation,  and  not  one  of  purely  general  com- 
mercial law"  (Etheridge  v.  Sperry,  139  U.  S.  276,  11  Sup.  Ct.  565,  35 
L.  Ed.  171),  and  state  laws,  creating  interests  in  or  liens  upon  prop- 
erty within  the  state,  control  the  federal  courts  whenever  the  ques- 
tion arises  as  to  the  validity,  extent,  and  all  the  conditions  of  such  an 
interest  or  lien.  Thus  the  effect  and  validity  of  chattel  mortgages 
and  general  assignments  are  determined  by  the  law  of  the  state  in 
which  they  are  made.  Etheridge  v.  Sperry,  supra;  Chicago  Union 
Bank  V.  Kansas  City  Bank,  136  U.  S.  223,  10  Sup.  Ct.  1013,  34  L.  Ed. 
341.  The  federal  courts  have  treated  the  question  of  an  attorney's 
lien  as  depending  upon  the  effect  of  local  laws.  In  re  Paschal,  10 
Wall.  483,  495,  19  L.  Ed.  992,  where  one  of  the  questions  was  whether 
there  was  such  a  lien,  the  court  said : 

"As  the  original  retainer  was  made  in  Texas,  we  are  inclined  to  the  opinion 
that  the  rights  of  the  parties  are  to  be  regulated  by  the  laws  of  that  state." 

In  Central  Railroad  v.  Pettus,  113  U.  S.  116,  127,  5  Sup.  Ct.  387, 
28  L.  Ed.  915,  in  passing  upon  the  question  of  an  attorney's  lien,  the 
court  referred  to  the  law  of  Alabama  as  the  law  by  which  the  question 
must  be  determined. 

The  state  statute  (Code  Civ.  Proc.)  is  as  follows: 

"66.  The  compensation  of  an  attorney  or  counsellor  for  his  services  is  gov- 
erned by  agreement,  express  or  implied,  which  is  not  restrained  by  law.    From 
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the  commencement  of  the  action  or  special  proceeding,  or  the  service  of  an 
answer  containing  a  counterclaim,  the  attorney  who  appears  for  a  party  has  a 
lien  upon  his  client's  cause  of  action,  claim  or  counterclaim,  which  attaches 
to  the  verdict,  report,  decision,  Judgment  or  final  order  in  his  client's  favor, 
and  the  proceeds  thereof  in  whosesoever  hands  they  may  come ;  and  the  lien  can- 
not be  affected  by  any  settlement  between  the  parties  before  or  after  judg- 
ment or  final  order.  The  court  upon  the  petition  of  the  client  or  attorney  may 
determine  and  enforce  the  lien." 

In  Peri  v.  N.  Y.  C.  R.  Co.,  152  N.  Y.  521,  46  N.  E.  849,  the  highest 
court  of  the  state  decided  that  this  statute  creates  a  lien  upon  the  cli- 
ent's cause  of  action  which  attaches  to  the  proceeds  thereof  in  whoseso- 
ever hands  they  may  come,  and  which  cannot  be  affected  by  any  set- 
tlement between  the  parties  to  the  action.  In  Fischer-Hansen  v. 
Brooklyn  Heights  R.  Co.,  173  N.  Y.  492,  66  N.  E.  395,  the  same  court 
held  that  the  lien  created  by  the  statute  could  be  enforced  by  the  at- 
torney by  a  suit  in  equity  against  a  party  who  upon  a  settlement  of 
the  cause  of  action  with  the  opposite  party  had  paid  over  the  amount 
agreed  upon  and  obtained  a  release  of  the  cause  of  action.  The  court,, 
among  other  things,  said: 

"Even  If  the  relief  ultimately  granted  is  in  the  form  of  a  money  judgment* 
Btill  that  will  be  impossible  only  through  the  exercise  of  equitable  Jurisdic- 
tion in  ascertaining  the  lien  and  determining  its  amount." 

In  both  of  these  cases  the  court  held  that  it  was  not  necessary  for 
the  attorney  to  give  any  notice  of  his  lien,  but  that  the  statute  was 
notice  of  itself.  The  construction  thus  placed  upon  the  statute  is,  of 
course,  controlling  in  this  court. 

Does  the  statute  preclude  a  settlement  which  is  not  intended  to  de- 
feat the  attorney's  lien?  In  both  of  the  cases  referred  to  the  client 
was  insolvent,  and  the  settlement  was  made  without  the  knowledge 
of  the  attorney,  and  these  facts  were  referred  to  in  the  opinions  in 
each  case.    In  the  Peri  Case  the  court  said: 

"The  lien  operates  as  security,  and  if  the  settlement  entered  into  by  the  par- 
ties is  in  disregard  of  it  and  to  the  prejudice  of  plaintilTs  attorney,  by  reason 
of  the  insolvency  of  his  client,  or  for  other  sufficient  cause,  the  court  will 
interfere  to  protect  its  oflJcer  by  ♦  ♦  *  following  the  proceeds  in  the  hands 
of  third  parties,  who  received  them  before  or  after  Judgment  impressed  with 
the  lien." 

In  the  Fischer-Hansen  Case  the  court  said : 

"The  Legislature  did  not  intend  to  make  the  lien  the  chief  thing,  nor  to  com- 
pel the  client  to  abdicate  his  position  as  prlncipai  in  favor  of  the  agent  or 
attorney  whom  he  employed  in  order  to  secure  his  rights.  It  did  not  intend 
to  prevent  him  from  dealing  with  his  own  property  as  he  saw  fit,  provided 
be  exercised  his  honest  Judgment  and  took  no  advantage  of  his  attorney.** 

In  Lee  v.  Vacuum  Oil  Co.,  126  N.  Y.  579,  27  N.  E.  1018,  although 
the  statute  was  not  expressly  referred  to  in  the  opinion  of  the  court, 
its  effect  was  necessarily  considered.     The  court  said : 

"We  are  of  the  opinion  that  the  existence  of  such  a  lien  in  favor  of  the  attor- 
neys  does  not  confer  a  right  on  them  to  stand  hi  the  way  of  a  settlement  of 
the  action  which  is  desired  by  the  parties,  and  which  does  not  prejudice  any 
right  of  the  attorneys." 

In  Poole  v.  Belcha,  131  N.  Y.  200,  30  N.  E.  53,  the  statute  was 
considered  by  the  court,  and  the  decision  was  that,  to  warrant  the 


Digitized  by  VjOOQ IC 


LAMAR  V.  SPALDING.  Ill 

court  in  disregarding  a  settlement  and  release  made  between  the  par- 
ties to  the  action,  "it  must  be  shown  that  to  give  full  effect  to  them 
will  operate  as  a  fraud  upon  the  attorney  or  at  least  to  his  prejudice 
by  depriving  him  of  his  costs  or  turning  him  over  to  an  irresponsible 
client" 

The  result  of  these  decisions  is  that  the  statute  does  not  preclude 
a  settlement  between  the  parties  made  in  good  faith  and  not  intended 
to  deprive  the  attorney  of  his  compensation ;  and,  if  the  client  prefers 
to  abandon  the  action,  or  release  his  cause  of  action  for  a  nominal 
consideration,  he  is  at  liberty  to  do  so,  and  the  lien  becomes  practically 
of  no  value  to  the  attorney ;  but  whatever  is  received  as  a  consideration 
becomes  a  fund  impressed  with  the  lien  in  the  hands  of  the  opposite 
party. 

Adopting  this  construction  of  the  statute,  we  conclude  that  the  lien 
should  not  have  been  disallowed  by  the  court  below,  and  that  it  at- 
tached to  all  the  demands  of  those  creditors  who  were  settled  with 
after  the  formal  appearance  of  Mr.  Abney  in  the  proceeding  as  their 
attorney.  The  statute  contemplates  that  the  formal  appearance  shall 
be  equivalent  to  a  notice  of  lien,  but  it  does  not  necessarily  mean  that 
an  attorney  who  has  not  formally  appeared,  but  his  signified  to  the  op- 
posite party  that  he  has  been  retained,  by  giving  notice  of  his  lien, 
shall  not  be  protected. 

The  order  is  reversed,  with  costs,  and  with  instructions  to  the  court 
below  to  take  such  proceedings  as  may  conform  to  this  opinion. 
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(Circuit  Court  of  Appeals,  Third  Circuit    May  20,  1907.) 

No.  42. 

l  ABATSniXNT    AND    REViVAL— TWO    ACTIONS    PENDING— STATE    AND    FEDEBAI* 

Courts. 

A  proceeding  for  a  writ  of  assistance  in  a  state  court,  following  a  sale 
and  conveyance  of  land  under  a  decree  of  foreclosure  entered  by  such 
court,  does  not  operate  as  a  bar,  either  temporarily  or  permanently,  to 
an  action  of  ejectment  between  the  same  parties  for  the  same  property, 
brought  by  the  applicant  for  the  writ  In  a  federal  court. 

[Ed.  Note. — Pendency  of  action  In  state  or  federal  court  as  ground  for 
abatement  of  action  in  the  other,  see  notes  to  Bunker  Hill  &  Sullivan  M. 
&  C.  Co.  V.  Shoshone  M.  Co.,  47  a  O.  A.  205,  and  Bamsdall  v.  Walte- 
meyer,  73  C.  C.  A.  521.] 

2.  Courts — Federal  Courts — ^Adoption  op  State  Praotice — Bill  of  Par- 

ticulars— Amendment. 

A  federal  court  has  power  under  the  statute  of  New  Jersey  in  the  ex- 
ercise of  its  discretion,  to  permit  a  bill  of  particulars  in  an  action  of 
ejectment  to  be  amended  on  the  trial. 

3.  Writ  of  Error— Review— Harmless  Error. 

The  direction  of  a  verdict  by  a  federal  court,  even  if  erroneous,  is 
harmless  error  and  not  ground  for  reversal  where,  pending  proceedings 
for  review,  a  final  Judgment  has  been  rendered  in  another  proceeding  be- 
tween the  same  parties  in  a  state  court  which  conclusively  determines  the 
question  at  Issue  in  favor  of  the  party  for  whom  the  verdict  was  directed. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

Alan  H.  Strong,  for  plaintiff  in  error. 
Edmund  Wilson,  for  defendant  in  error. 

Before  DALLAS  and  BUFFINGTON,  Circuit  Judges,  and 
BRADFORD,  District  Judge. 

BRADFORD,  District  Judge.  This  writ  of  error  has  been  taken 
in  an  action  of  ejectment  brought  by  Albert  G.  Spalding,  the  de- 
fendant in  error,  against  David  Lamar,  the  plaintiff  in  error,  for  the 
recovery  of  certain  land  in  Monmouth  County,  New  Jersey.  The 
action  was  brought  in  Monmouth  County  circuit  court,  but  w^s  sub- 
sequently removed  to  the  court  below  where  Spalding  recovered 
final  judgment  for  the  possession  of  the  land  June  6,  1906.  It  ap- 
pears from  the  transcript  of  record  that  the  land  in  question  was 
conveyed  June  10,  1893,  by  Alice  C.  Strong  and  William  E.  Strong, 
her  husband,  to  Spalding,  who  mortgaged  the  same  June  12,  1900, 
to  Mrs.  Strong  to  secure  the  payment  of  $50,000;  that  April  25, 
1901,  Spalding  and  his  wife  conveyed  the  land  to  Bernard  Smith,  and 
thereupon  Smith  mortgaged  the  same  to  Spalding  to  secure  the  pay- 
ment of  $29,000;  that  about  a  month  afterwards  Smith  executed 
to  Lamar  a  lease  of  the  land  for  a  term  of  five  years ;  that  the  land 
was  sold  by  the  Sheriff  in  foreclosure  proceedings  instituted  by 
Mrs.  Strong  in  the  Court  of  Chancery  of  New  Jersey  on  the  above 
mentioned  mortgage  executed  to  her  by  Spalding,  the  latter  becom- 
ing the  purchaser;  and  that  the  sheriff  executed  a  deed  of  the  land 
to  Spalding  as  such  purchaser.  Lamar,  notwithstanding  the  execu- 
tion of  the  sheriff's  deed,  continued  to  hold  possession  of  the  land 
sold,  and  Spalding  applied  by  petition  to  the  Court  of  Chancery  for 
a  writ  of  assistance  to  dispossess  Lamar  and  gain  possession  as  pur- 
chaser. While  Lamar  was  not  a  party  to  the  foreclosure  suit  prop- 
er, he  appeared  and  became  a  party  to  the  proceeding  for  the  writ 
of  assistance.  Full  opportunity  was  granted  to  both  Lamar  and  Spald- 
ing to  adduce  evidence  and  be  heard  for  and  against  the  application, 
and  a  large  amount  of  evidence  on  the  subject  was  in  fact  taken. 
The  Court  of  Chancery  in  an  elaborate  opinion  held  February  15, 
1905,  that  Spalding  had  "a  clear  right"  to  possession  as  against 
Lamar.  Strong  v.  Smith,  60  Atl.  66,  68  N.  J.  Eq.  686.  On  appeal 
the  Court  of  Errors  and  Appeals  affirmed  the  order  of  the  Court  of 
Chancery  August  2,  1905.  63  Atl.  493,  68  N.  J.  Eq.  686.  The 
court,  among  other  things,  said: 

"Of  course,  it  Is  necessary  that  the  rights  of  the  person  from  whom  pos- 
session is  sought  should,  in  some  lawful  mode  be  subjected  to  the  jurisdic- 
tion of  the  court  Ordinarily  this  is  done  by  making  him  a  party  to  the  suit 
in  which  the  decree  to  be  enforced  is  rendered.  But  it  may  be  done  uy  giving 
him  notice  of  the  possessory  proceeding  instituted  on  the  basis  of  the  decree 
or  by  his  appearance  in  such  proceeding.  If,  when  he  is  then  brought  in,  it 
is  clearly  shown  that  he  claims  under  one  who  was  a  party  to  the  suit  and  that 
his  right  of  possession  is  undoubtedly  subordinate  to  the  right  for  the  enforce- 
ment of  which  the  writ  of  assistance  is  prayed,  then  it  may  be  issued  against 
him,  even  though  technically  he  is  not  bound  by  the  decree.    Such  is  the  situa- 
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tion  of  the  present  appellant  and  there  is  no  reasonable  ground  of  equity  on 
which  the  court  can  refuse  its  aid  to  the  petitioner  against  him." 

Subsequently  the  case  was  carried  by  writ  of  error  to  the  Supreme 
Court  of  the  United  States  which,  November  19,  1906,  affirmed  the 
judgment  of  the  Court  of  Errors  and  Appeals.  203  U.  S.  584,  27 
Sup.  Ct.  782,  51  L.  Ed.  328.  The  Supreme  Court  in  its  judgment  of 
afiirmance  referred  to  and  followed  Louisville  &  Nashville  Rd.  Co. 
V.  Schmidt,  177  U.  S.  230,  20  Sup.  Ct.  620,  44  L.  Ed.  747,  where 
the  court  used  the  following  language: 

"It  Is  no  longer  open  to  contention  that  the  due  process  clause  of  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States  does  not  control 
mere  forms  of  procedure  in  state  courts  or  regulate  practice  therein.  All  its 
requirements  are  complied  with,  provided  in  the  proceedings  which  are  claimed 
not  to  have  been  due  process  of  law  the  person  condemned  has  had  sufficient 
notice  and  adequate  opportunity  has  been  afforded  him  to  defend." 

Spalding  did  not  bring  his  action  of  ejectment  against  Lamar  in 
the  Monmouth  County  circuit  court  until  August  4,  1905,  but  had 
applied  to  the  Court  of  Chancery  for  the  writ  of  assistance  and  La- 
mar had  appeared  in  opposition  in  the  fall  of  1904.  The  Court  of 
Chancer}',  therefore,  long  prior  to  the  institution  of  the  present  suit, 
assumed  and  exercised  full  jurisdiction  over  both  the  parties  and  the 
subject-matter.  Indeed,  it  was  not  until  after  the  decision  of  the 
Court  of  Errors  and  Appeals  that  the  action  of  ejectment  was  com- 
menced; Lamar  still  continuing  in  possession  pending  the  deter- 
mination of  the  case  by  the  Supreme  Court  on  writ  of  error.  His 
five-year  lease  expired  before  the  trial  in  the  court  below.  The  fore- 
going facts  appear  partly  from  the  transcript  of  record  and  partly 
by  the  statement  of  counsel  not  only  in  their  oral  arguments  but  in 
their  printed  briefs  in  this  court. 

The  first  assignment  of  error  is  based  upon  the  refusal  of  the  court 
below  to  stay  the  trial  until  the  final  determination  of  the  applica- 
tion for  the  writ  of  assistance.  We  shall  assume,  although  it  is  not 
stated,  that  this  assignment  refers  to  a  determination  by  the  Su- 
preme Court.  The  question  is  thus  presented  whether  the  pendency 
of  the  litigation  touching  the  writ  of  assistance  operated  as  a  bar  or 
stay  either  temporarily  or  permanently  the  prosecution  of  the  action 
of  ejectment.  There  is  a  clear  statement  of  the  principles  controlling 
the  actions  of  courts  of  co-ordinate  jurisdiction  for  the  avoidance  of 
ccn'iict  in  Farmers'  Loan  &  Trust  Co.  v.  Lake  St.  Rd.  Co.,  177  U.  S. 
61,  20  Sup.  Ct.  664,  44  L.  Ed.  667.    The  court  there  said : 

"Hie  possession  of  the  res  vests  the  court  which  has  first  acquired  juris- 
diction with  the  power  to  hear  and  determine  all  controversies  relating  there- 
to, and  for  the  time  being  disables  other  courts  of  co-ordinate  jurisdiction 
from  exercising  a  like  power.  This  rule  is  essential  to  the  orderly  adminis- 
tration of  justice,  and  to  prevent  unseemly  conflicts  between  courts  whose  juris- 
diction embraces  the  same  subjects  and*  persons.  Nor  is  this  rule  restricted 
in  its  application  to  cases  where  property  has  been  actually  seized  under 
judicial  process  before  a  second  suit  is  instituted  in  another  court,  but  it 
often  applies  as  well  where  suits  are  brought  to  enforce  liens  against  specific 
property,  to  marshal  assets,  administer  trusts  or  liquidate  insolvent  estates, 
and  in  suits  of  a  similar  nature  where,  in  the  progress  of  the  iitlgntlon,  the 
court  may  be  compelled  to  assume  the  possession  and  control  of  the  property 
to  be  affected." 

83  CCJ^.— 8 
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We  do  not  regard  the  rule  as  applicable  to  the  case  before  us.  It 
is  true  that  the  application  for  the  writ  of  assistance  had  for  its  ob- 
ject the  putting  of  Spalding  in  possession  and  the  dispossessing  of 
Lamar,  and  that  the  action  of  ejectment  was  brought  for  the  same 
purpose.  But  the  foreclosure  suit  proper  was  terminated  by  decree, 
sale  and  execution  of  sheriff's  deed,  and  need  not  be  considered  in 
this  immediate  connection.  What  we  have  to  deal  with  at  this  point 
is  the  relation  between  the  application  for  the  writ  of  assistance  and 
the  action  of  ejectment.  Neither  of  them  was  a  suit  or  proceeding 
to  enforce  a  Hen  against  specific  property,  or  to  marshal  assets,  or  to 
administer  a  trust,  or  to  liquidate  an  insolvent  estate,  nor  was  it, 
within  the  meaning  of  tlie  rule,  a  suit  or  proceeding  of  a  "similar 
nature  where,  in  the  progress  of  the  litigation,  the  court  may  be 
compelled  to  assume  the  possession  and  control  of  the  property  to 
be  affected."  Nor  was  the  application  a  proceeding  whereby  the 
land  had  been  actually  or  constructively  seized  or  taken  possession  of 
under  judicial  process.  Nor  was  the  maintenance  of  the  action  of 
ejectment  calculated  to  produce  conflict  between  the  court  below  and 
the  state  courts.  If  Spalding  ultimately  failed  to  gain  possession 
by  the  writ  of  assistance  and  succeeded  in  the  ejectment  suit  no  con- 
flict of  judicial  authority  could  have  resulted.  Or  if  he  gained  pos- 
session under  the  writ  of  assistance  and  failed  in  his  ejectment  suit 
there  would  have  been  no  conflict.  So,  if  he  should  either  fail  or 
succeed  in  both  proceedings  no  conflict  could  have  arisen.  The  broad 
purpose  of  the  rule  is  to  prevent  unseemly  conflicts  between  courts, 
destructive  of  or  detrimental  to  an  orderly  administration  of  jus- 
tice. It  is  aimed  against  the  clashing  of  writs  or  other  judicial  pro- 
cess emanating  from  the  respective  courts,  and  the  confusion,  em- 
barrassment and  practical  difficulties  resulting  from  an  antagonistic 
assertion  of  authority  on  the  part  of  courts  or  their  officers  touch- 
ing the  control  and  disposition  of  property  or  persons  within  their 
general  jurisdiction.  It  is  well  settled  that  in  the  absence  of  circum- 
stances requiring  the  application  of  the  above  rule,  the  pendency  of 
a  prior  suit  in  a  state  court  is  no  bar,  temporary  or  permanent,  to 
the  prosecution  of  a  subsequent  suit  in  a  circuit  court  of  the  United 
States  between  the  same  or  different  parties  for  the  same  cause  of 
action  or  involving  the  same  subject-matter.  Stanton  et  al.  v.  Em- 
brey,  AdmV,  93  U.  S.  648,  23  L.  Ed.  983 ;  Gordon  v.  Gilfoil  99  U. 
S.  168,  25  L.  Ed.  383 ;  City  of  Mankato  v.  Barber  Asphalt  Paving 
Co.,  142  Fed.  329,  73  C.  C.  A.  439;  Barber  Asphalt  Pav.  Co.  v. 
Morris,  132  Fed.  945,  66  C.  C.  A.  55,  67  L.  R.  A.  761 ;  Ogden  Citv 
V.  Weaver,  108  Fed.  564,  568,  47  C.  C.  A.  485;  Consumers'  Gas 
Trust  Co.  v.  Quinbv,  137  Fed.  882,  70  C.  C.  A.  220 ;  Baltimore  &  O. 
R.  Co.  v.  Wabash  R.  Co.,  119  Fed.  678,  57  C.  C.  A.  322.  The  crucial 
point  in  each  case  is  whether,  under  the  circumstances,  the  prosecu- 
tion of  the  second  suit  during  the  pendency  of  the  first  involves  an 
unseemly  or  improper  interference  with  the  rightful  jurisdiction  of 
the  court  entertaining  the  first  suit.  Where  no  such  interference 
occurs  or  is  threatened  the  second  suit  may  proceed  regardless  of  any 
difference  of  opinion  between  the  two  tribunals  as  to  the  ultimate 
determination  which  should  be  made  as  to  the  rights  of  person  or  of 
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property  involved  in  the  litigation.  We  know  of  no  case  similar  in 
its  facts  to  this.  Those  cited  on  behalf  of  the  plaintiff  in  error  seem 
to  us  clearly  distinguishable.  One  of  them,  however  (Orton  v. 
Smith,  18  How.  263,  15  L.  Ed.  393),  strongly  indicates  that  the  ac- 
tion before  us  is  not  within  the  prohibition  of  the  rule.  There  it  was 
held  that  the  courts  of  the  United  States  should  not  entertain  a  bill 
in  the  nature  of  a  bill  of  peace  upon  a  title  in  litigation  in  a  state 
court.  It  there  appeared  that  Orton,  having  become  the  owner  of  a 
title-bond  for  the  conveyance  of  certain  land,  filed  a  bill  in  the  court 
of  chancery  of  Wisconsin  to  compel  the  conveyance  of  the  legal  title, 
to  the  land  in  question  and  that  during  the  pendency  of  that  suit 
Smith,  claiming  to  be  the  owner  of  the  land,  filed  in  the  District 
Court  of  the  United  States  for  the  District  of  Wisconsin  a  bill  in  the 
nature  of  a  bill  of  peace  praying  an  injunction  against  Orton  to  re- 
strain him  from  setting  up  his  claim  of  ownership  and  thereby  cast- 
ing a  cloud  upon  the  title  claimed  by  Smith.  The  District  Court  de- 
creed in  favor  of  Smith.  The  Supreme  Court,  after  declaring  that 
a  decree  on  a  bill  of  peace  concludes  the  rights  of  the  parties  to  it 
with  respect  to  the  title,  because  it  should  put  an  end  to  all  litigation 
between  them,  said: 

"If  they  have  suits  pending  in  other  courts,  on  the  same  question  of  title, 
they  must  cease.  This  bill  acts  by  injunction  on  the  party — ^no  injunction 
ever  goes  to  the  court  having  a  concurrent  jurisdiction  of  the  question.  The 
courts  of  the  United  States  have  no  such  power  over  suitors  in  a  state  court. 
But  a  decree  on  a  bill  of  peace  which  does  not  put  an  end  to  litigation  is  a 
mere  brutum  fulmen.  Unless  the  court  can  make  a  decree  which  it  can  exe- 
cute, It  is  a  Bufflcient  reason  for  refusing  to  take  cognizance  of  the  case.  It 
is  a  rule  absolutely  necessary  to  be  observed  by  courts  who  have  a  concurrent 
jurisdiction,  that  in  all  cases  *where  the  jurisdiction  of  a  court  and  the  right 
of  a  plaintiff  to  prosecute  his  suit  in  it  have  once  attached,  that  right  cannot 
be  arrested  or  taken  away  by  proceedings  in  another  court.*  This  rule  it  is 
said,  *has  its  foundation  not  merely  in  comity,  but  in  necessity.  If  one  may 
enjoin,  the  other  may  retort  by  injunction,  and  thus  the  parties  be  without 
remedy.*  •  •  ♦  If  the  decree  in  this  case  can  be  of  any  value  whatever,  let 
U8  look  at  the  consequences  which  may  possibly  and  probably  will  arise,  in 
case  it  is  enforced.  ♦  *  ♦  When  the  sheriff  puts  Orton  in  possession  pnder 
the  decree  of  the  state  court,  and  expels  Smith,  the  Circuit  Court,  by  its  officer, 
must  replace  Smith,  or  imprison  Orton  for  a  contempt.  This  would,  indeed, 
be  a  humiliating  spectacle.  Such  a  disreputable  collision  of  jurisdictions 
should  be  sedulously  avoided.  This  can  only  be  done  by  refusing  to  entertain 
t  bill  of  peace  for  an  Injunction  when  the  title  is  in  litigation  In  a  court  of 
concurrent  jurisdiction;  otherwise,  the  result  of  a  bill  of  peace  may  be  not 
peace  but  war;  and,  instead  of  dispelling  a  *cloud*  from  the  title  of  either 
party,  will  doubly  increase  the  darkness  and  difficulty  with  which  it  was  en- 
Tironed." 

But  the  court  also,  distinguishing  an  action  of  ejectment  from  a 
bill  of  peace,  said: 

"It  is  true,  if  this  were  an  ejectment  In  a  court  of  law,  the  pendency  of  an- 
other ejectment  between  the  same  parties  might  not  have  afforded  sufficient 
ground  for  a  plea  of  auter  action  pendent;  nor  would  the  court  have  been 
bound,  even  by  comity,  to  await  the  decision  of  the  state  court,  or  suffer  the 
cause  pending  before  them  to  be  in  any  way  affected  by  ft.*' 

We  do  not  think  there  was  anything  in  the  present  action,  espe- 
cially in  view  of  the  fact  that  the  plaintiff  in  the  ejectment  was  also 
the  petitioner  for  the  writ  of  assistance,  calculated  to  delay  or  im- 
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pede  the  state  courts  in  the  exercise  of  their  jurisdiction,  nor  to  pro- 
duce contention  between  courts,  and  consequently  are  of  opinion  that 
the  first  assignment  of  error  must  be  overruled. 

The  ninth  assignment  is  to  the  effect  that  there  was  error  as  the 
<X)urt  below  was  without  jurisdiction  to  render  any  judgment  in  the 
•case.  This  assignment  is  covered  by  the  considerations  applicable  to 
the  first  and  is,  therefore,  overruled.  The  second,  third,  fourth  and 
fifth  assignments  all  relate  to  the  existence  of  power  in  the  court  below 
to  allow  on  the  trial  amendments  of  the  bill  of  particulars  theretofore 
filed  by  the  plaintiff  in  order  that  certain  evidence  deemed  material  as 
bearing  on  title  might  be  introduced.  We  have  no  doubt  of  the  ex- 
istence of  authority  in  the  court  below  in  the  exercise  of  a  sound  dis- 
cretion to  permit  a  bill  of  particulars  in  an  action  of  ejectment  to  be 
amended  at  the  trial.  The  plaintiff  in  error  contends  for  too  narrow 
a  construction  of  the  statutory  provisions  relating  to  the  subject. 
Only  one  of  the  remaining  assignments  merits  serious  consideration. 
It  is  the  sixth,  which  is  based  on  the  direction  of  the  court  below  to 
the  jury  to  render  a  verdict  in  favor  of  the  plaintiff  and  against  the 
defendant.  As  before  stated,  the  object  of  both  the  writ  of  assistance 
and  this  suit  was  the  recovery  of  possession  of  the  land  in  question. 
Tlie  counsel  for  Lamar  in  his  brief  says : 

"The  sole  relief  prayed  in  this  suit  was  the  recovery  of  possession  of  the 
property  bought  at  the  foreclosure  sale.  Precisely  the  same  relief  had  been 
prayed  by  the  same  plaintiff  in  his  proceedings  in  the  said  court  for  a  writ 
of  assistance,  and  the  state  court  had  granted  said  relief.  On  appeal,  the 
Oourt  of  Errors  and  Appeals  had  affirmed  the  order  granting  said  relief. 
Spalding  was  therefore  pursuing  two  distinct  proceedings  for  the  same  pur- 
pose, one  in  the  courts  of  the  state  and  the  other  in  the  federal  courts." 

Lamar,  having  appeared  and  become  a  party  to  the  proceedings 
for  the  writ  of  assistance  and  adduced  evidence  and  been  heard,  had 
his  day  in  court,  and  was  regarded  by  the  Supreme  Court  as  well  as 
the  state  courts  as  not  having  been  denied  due  process  of  law  as  guar- 
anteed by  the  Constitution.  The  state  courts  having  decided  that 
Spalding  was  entitled  to  possession  as  against  Lamar  and  their  de- 
cision having  been  affirmed  by  the  Supreme  Court,  and  the  questions 
on  the  merits  presented  in  this  suit  having  been  involved  in  the  de- 
termination reached  with  respect  to  the  writ  of  assistance,  we  do  not 
feel  at  liberty  to  hold  that  Spalding  is  not  entitled  to  possession.  If 
the  instruction  given  by  the  learned  district  judge  to  find  for  the  plain- 
tiff was  erroneous  as  matters  then  stood  it  must,  in  view  of  subse- 
quent events,  be  treated  as  harmless  error.  Under  the  circumstances 
the  judgment  of  the  court  below  should  be  affirmed  with  costs,  and  it 
is  so  ordered. 
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(154  Fed.  839.) 

LYMAN  V.  HILLIARD. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  185. 

t  OoTJBTS— Federal  Courts— State  Decistons. 

The  decisions  of  the  highest  courts  of  the  state  Interpreting  a  state  stat- 
ute, if  uniform  and  consistent,  are  controlling  on  the  federal  courts ;  but 
not  so  as  to  state  decisions  not  in  construction  of  the  particular  statut© 
In  controversy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  §§  956,  95T, 

Conclusiveness  of  Judgment  between  federal  and  state  courts,  see  note 
to  Kansas  City;  Ft  S.  &  M.  R.  Co.  v.  Morgan,  21  C.  C.  A.  478;    Union  & 
Planters'  Banlc  v.  City  of  Memphis,  49  C.  C.  A.  468.] 
2.  Corporations— Directors— Statutory  Liability— Enforcement. 

A  Vermont  statute  provides  that  no  debts  shall  be  contracted  by  a  cor- 
poration exceeding  in  amount  two-thirds  of  the  capital  stocli  actually  paid 
in,  and  that  a  director,  assenting  to  the  creation  of  an  indebtedness  ex- 
ceeding such  amount,  becomes  personally  liable  for  the  excess.  Held,  that 
the  liability  so  imposed  was  for  the  benefit  of  all  of  the  creditors  of  the 
corporation,  and  was  therefore  enforceable  only  by  a  proceeding  in  equity. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig.  vol.  12,  Corporations,  H 
1492,  1493. 

Liabilities  of  corporate  oflScers  for  debts  and  acts  of  corporation  as 
dependent  on  linowledge  or  participation,  see  note  to  Folwell  v.  Miller,  75 
C.  C.  A.  492.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Vermont. 
See  138  Fed.  469. 

Max  L.  Powell,  for  plaintiff  in  error. 
E.  H.  Deavitt,  for  defendant  in  error. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  This  is  a  writ  of  error  by  the  defend- 
ant in  the  court  below  to  review  a  judgment  for  the  plaintiff  entered 
upon  the  verdict  of  a  jury.  The  defendant  was  a  director  of  the  Bur- 
lington Shoe  Company,  a  Vermont  corporation,  and  the  action  was 
brought  by  a  creditor  to  recover  a  debt  of  the  corporation  in  excess 
of  two-thirds  of  the  amount  of  the  paid-up  capital  stock  of  the  cor- 
poration, under  a  statute  of  that  state  which  reads  as  follows : 

"No  debts  shall  be  contracted  by  a  corporation  exceeding  in  amount  two- 
Uiirds  of  the  capital  stock  actually  paid  in;  and  a  director  assenting  to  the 
creation  of  an  indebtedness  exceeding  such  an  amount  becomes  personally  lia- 
ble for  the  excess." 

The  more  important  question,  raised  by  the  assignments  of  error 
and  discussed  at  the  bar,  is  whether  the  cause  of  action  is  cognizable 
at  law  or  in  equity.  The  same  question  has  arisen  in  many  cases 
where  statutes  more  or  less  similar  have  been  considered  by  the  courts. 
The  answer  to  it  depends  upon  the  construction  which  belongs  to  the 
particular  statute  under  consideration.  If  the  statute  creates  a  lia- 
bility in  favor  of  the  creditors  of  the  corporation  severally,  if  the  lia- 
bility of  the  directors  is  several  and  irrespective  of  the  insolvency  of 
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the  corporation,  if  the  extent  of  the  liability  is  an  exact  sum,  or  ascer- 
tainable without  resort  to  an  accounting,  and  is  independent  of  the 
extent  of  the  liability  of  the  other  creditors,  it  is  one  enforceable  by 
a  suit  at  law,  because  it  is  essentially  of  a  common-law  nature,  and 
not  of  a  character  which  can  only  be  conveniently  and  justly  ascer- 
tained and  enforced  by  a  court  of  equity.  If,  however,  it  creates  a 
liability  to  the  creditors  jointly,  or  to  the  corporation,  and  the  liability 
of  the  directors  is  joint,  the  cause  of  action  is  of  equitable  cognizance, 
because  it  contemplates  the  creation  of  a  fund  for  the  benefit  of  all, 
to  which  those  liable  are  to  contribute  only  in  the  just  proportion  of 
loss  which  each  should  bear,  and  the  ascertainment  of  this  amount  is 
peculiarly  the  province  of  a  court  of  equity.  Several  decisions  of  the 
courts  of  Vermont  have  been  cited  by  counsel  as  bearing  upon  the 
question  whether  the  remedy  upon  this  statute  is  at  law  or  in  equity. 
None  of  them  are  in  construction  of  the  particular  statute.  In  the 
interpretation  of  state  statutes  the  decision  of  the  highest  courts  of 
the  state,  if  they  are  uniform  and  consistent,  are  controlling  upon  the 
federal  courts,  and  dominate  the  construction  to  be  given  such  stat- 
utes by  the  federal  courts.  But  when  such  decisions  are  not  in  con- 
struction of  the  particular  statute,  although  they  are  entitled  to  high 
respect  as  authorities,  they  are  not  controlling  upon  the  federal  courts. 
The  Vermont  decisions  which  have  been  cited  are  of  this  class. 

It  will  be  observed  that  the  present  statute  does  not  in  terms  declare 
whether  the  assenting  director  is  to  be  liable  for  the  excess  indebted- 
ness to  all  the  creditors,  nor  whether  he  is  to  be  liable  to  the  corpora- 
tion. It  seems  to  contemplate  that  he  shall  be  liable  for  the  whole 
excess,  and  if  this  is  the  meaning  it  cannot  contemplate  that  he  shall 
be  liable  to  creditors  severally  for  their  respective  debts,  to  the  extent 
of  the  excess. 

There  are  two  decisions  controlling  upon  this  court  which  are  so 
closely  in  point  that  we  must  regard  them  as  decisive  of  the  present 
question. 

In  Hornor  v.  Henning,  93  U.  S.  228,  23  L.  Ed.  879,  the  statutory 
provision  was  that : 

"If  the  indebtedness  of  any  corporation  originating  under  this  act  shall  at 
any  time  exceed  the  amount  of  its  capital  stoclc,  the  trustees  of  such  ccwpora- 
tion  assenting  thereto  shall  be  personally  and  individually  liable  for  such  ex- 
cess to  the  creditors  of  the  corporation." 

The  court  held  that  this  liability  constituted  a  fund  for  the  benefit 
of  all  the  creditors,  so  far  as  the  condition  of  the  corporation  rendered 
a  resort  to  it  necessary;  that  the  liability  should  not  be  so  construed 
that  any  one  creditor  could  appropriate  the  whole  or  any  part  of  it  to 
his  own  benefit,  to  the  possible  exclusion  of  some  or  all  of  the  other 
creditors ;  and  that  the  remedy  was  appropriate  to  a  court  of  equity, 
and  could  not  be  enforced  at  law. 

In  Stone  v.  Chisholm,  113  U.  S.  302,  5  Sup.  Ct.  497,  28  L.  Ed.  991, 
the  statute  was  as  follows: 

"The  total  amount  of  debts  which  such  corporation  shall  at  any  time  owe 
shall  not  exceed  the  amount  of  its  capital  stoclt  actually  paid  in;  and,  in  case 
of  such  excess,  the  directors  in  whose  administration  it  shall  happen  shall  be 
personally  liable  for  the  same,  both  to  the  contractor  or  contractors,  and  to 
the  corporation." 
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The  court  construed  this  statute  as  follows : 

'The  conditions  of  the  personal  liability  of  the  directors  of  the  corporation, 
expressed  in  the  statute,  are  that  there  shall  be  debts  of  the  corporation  in  ex- 
cess of  the  capital  stoclc  actually  paid  in,  to  which  the  directors  sought  to  be 
diarged  shaU  have  assented,  and  this  liability  is  for  the  entire  excess,  both  to 
the  creditors  and  to  the  corporation.*' 

It  was  held  that  the  remedy  was  in  equity,  and  not  at  law ;  the  court 
saying: 

**To  ascertain  the  existence  of  the  liability  in  a  given  case  requires  an  ac- 
coonting  to  be  taken  of  the  amount  of  the  incorporate  indebtedness,  and  of  the 
amount  of  the  capital  stock  actually  paid  in — facts  the  directors,  upon  whom 
the  liability  is  imposed,  have  a  right  to  have  determined,  once  for  all,  in  a  pro- 
ceeding which  shall  conclude  all  who  have  an  adverse  interest  and  a  right  to 
participate  in  the  benefit  to  result  from  enforcing  the  liability.  Otherwise  the- 
facts  which  constitute  the  basis  of  the  liability  might  be  determined  individu- 
ally by  juries  in  several  actions,  by  which  some  creditors  might  obtain  satis- 
faction and  others  be  defeated.  The  case  cannot  be  distinguished  from  Homor 
T.  Henning,  the  reasoning  and  the  result  in  which  we  reaflirm." 

In  view  of  these  adjudications,  it  will  serve  no  useful  purpose  to 
refer  to  many  decisions  of  state  courts  to  the  same  effect,  when  con- 
struing statutes  substantially  identical  to  the  present,  as,  for  instance, 
those  of  the  courts  of  Illinois,  which  are  referred  to  and  followed  in 
Rice  V.  Libbey  (C.  C.)  85  Fed.  821. 

Concluding,  as  we  must,  that  the  assignments  of  error  based  upon 
the  objections  to  the  jurisdiction  were  well  taken,  it  is  unnecessary  to 
consider  any  of  the  other  assignments  of  error. 

The  judgment  is  accordingly  reversed. 


OM  Fed.  341.) 

STEPHENS  V.  MERCHANTS*  NAT.  BANK  OF  AURORA,  ILL.,  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit     April  10,  1907.) 

No.   1,326. 

L  BaRKBUPTOY — INVOLUNTABY  PBOCEEDINGS — REVIEW   ON   APPEAI.. 

A  finding  by  a  referee,  confirmed  by  the  District  Court,  that  an  alleged 
bankrupt  was  not  chiefiy  engaged  in  farming,  but  was  amenable  to  the 
bankruptcy  law,  will  not  be  disturbed  on  appeal  where  the  evidence  left 
the  qu^tion  uncertain  on  the  facts. 

[Ed*  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  6,  Bankruptcy,  §  926.] 
2.  Same — bright  to  JxmT  Trial. 

Bankr.  Act  July  1,  1898,  c.  541.  $  19a,  30  Stat.  551  [U.  S.  Comp.  St 
1901,  p.  3429],  does  not  entitle  an  alleged  bankrupt  to  a  jury  trial  where 
by  his  answer  he  admits  his  insolvency  and  the  commission  of  the  alleged 
acts  of  bankruptcy  but  alleges  that  he  is  not  amenable  to  bankruptcy  pro- 
ceedings because  chiefiy  engaged  in  farming. 

[Ed.  Note. — ^Rlght  to  trial  by  Jury  in  federal  court,  see  notes  to  O'Con- 
nell  V.  Reed,  5  C.  O.  A.  603 ;  Vany  v.  Peirce,  26  C.  C.  A.  528.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
cm  Division  of  the  Northern  District  of  Illinois. 

Charles  C.  Buell,  for  appellant. 
Charles  V.  Miles,  for  appellees. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 
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GROSSCUP,  Circuit  Judge.  Upon  a  petition  filed  January  2nd, 
1906,  by  the  Merchants  National  Bank  of  Aurora,  appellee,  against 
the  appellant,  charging  that  the  appellant  was  then  insolvent,  and 
that  he  had  committed  various  acts  of  bankruptcy  within  section 
three  of  the  Bankruptcy  Act  of  July  1,  1898  (30  Stat.  546,  547,  c 
541  [U.  S.  Comp.  St.  1901,  p.  3422])  and  the  answer  of  the  ap- 
pellant thereto  confessing  that  he  was  insolvent,  and  that  he  had 
committed  the  acts  of  bankruptcy,  but  averring  that  he  was  a  person 
not  amenable  to  the  bankruptcy  law  of  the  United  States,  by  reason 
of  the  fact  that  he  was  a  person  chiefly  engaged  in  farming,  the 
appellant  was  declared  a  bankrupt.  Two  assignments  of  error  to 
this  order  are  pressed:  The  first,  that  the  court  erroneously  over- 
ruled the  application  of  appellant  that  the  question  whether  he  was 
amenable  to  the  bankruptcy  act,  by  reason  of  his  being  a  person 
chiefly  engaged  in  farming,  should  be  tried  by  jury,  and  the  second, 
that  though  found  by  the  referee,  affirmed  by  the  District  Court,  to  be 
a  person  not  chiefly  engaged  in  farming,  and  therefore  amenable  to 
the  bankruptcy  law,  such  finding  is  so  clearly  against  the  weight  of 
the  evidence,  that  it  ought  to  be  set  aside,  and  the  order  based 
thereon  reversed. 

Respecting  the  second  assignment  of  error — ^an  assignment  based 
entirely  upon  the  facts  of  the  case — it  is  sufficient  to  say  that  though 
appellant  was  a  farmer  engaged  in  the  tillage  of  thirty-five  or  forty 
acres  of  land,  enjoying  the  rentals  of  twenty  acres  or  more,  and 
receiving  compensation  for  pasturage  upon  seventy-five  acres  addi- 
tional, the  aggregate  income  from  which,  for  the  year  1905,  is 
variously  estimated,  at  from  five  hundred  to  thirteen  hundred  dol- 
lars, he  was  engaged  also  in  the  business  of  entertaining  picnic  parties — 
a  business  that  involved  a  considerable  outlay  of  money  in  the  way 
of  buildings,  restaurant,  dance  hall,  station  house,  and  the  like,  and 
that  carried  with  it  for  the  year  1903,  a  current  expenditure  of 
about  five  thousand  dollars;  for  the  year  1904  of  about  three  thou- 
sand dollars;  and  for  the  year  1905  about  seventeen  hundred  dollars 
— a  state  of  facts  that  leaves  the  question  whether  one  thus  engaged, 
and  incurring  constantly  such  liabilities  independently  of  his  avoca- 
tion as  a  farmer,  remains  a  person  chiefly  engaged  in  farming,  one 
of  such  uncertainty  (made  still  more  uncertain  by  the  uncertainty 
respecting  his  income  as  a  farmer)  that  we  feel  bound  to  leave  the 
determination  of  the  referee  and  the  District  Court  unmolested. 

Section  19,  a.  of  the  Bankruptcy  Act  provides  (a)  A  person 
against  whom  an  involuntary  petition  has  been  filed  shall  be  en- 
titled to  have  a  trial  by  jury,  in  respect  to  the  question  of  his  in- 
solvency, except  as  herein  otherwise  provided,  and  any  act  of  bank- 
ruptcy alleged  in  such  petition  to  have  been  committed,  upon  filing^ 
a  written  application  therefor  at  or  before  the  time  within  which 
an  answer  may  be  filed;  and  upon  this  is  based  appellant's  assign- 
ment of  error  that  he  was  denied  a  jury  trial. 

The  appellant  admitted  in  his  answer,  as  already  stated,  that 
he  was  insolvent,  and  that  he  had  committed  the  acts  of  bankruptcy 
alleged,  but  insists  that  his  right  to  a  trial  by  jury  extends  also 
to  the  question  whether  he  was  a  person  chiefly  engaged  in  farming — 
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the  argument  being  that  a  person  chiefly  engaged  in  farming  cannot 
commit  an  act  of  bankruptcy,  wherefore  the  determination  of  whether 
an  act  of  bankruptcy  has  been  committed  involves  the  question  wheth- 
er the  appellant  was  a  person  chiefly  engaged  in  farming.  This  argu- 
ment, however,  ignores  the  rule  that  in  construing  a  statute,  we  must 
get  at  the  intention  of  congress,  and  that  in  getting  at  the  intention  of 
congress,  we  must  accept  the  rule  that  where  things  are  described 
specifically,  the  section  is  meant  to  cover  nothing  except  the  things 
described;  for  the  section  states  specifically,  as  a  matter  for  trial  by 
jury,  the  question  of  insolvency,  a  matter  that  under  the  rule  would 
not  have  been  thus  separately  set  forth  if  every  condition  precedent 
to  the  right  of  the  court  to  adjudge  a  man  a  bankrupt  were  included 
in  the  words  "Act  of  Bankruptcy."  Indeed  "Acts  of  Bankruptcy" 
are  used  in  this  connection,  as-  they  are  set  forth  in  a  preceding 
section  of  the  statute,  and  are  thus  given  a  definite  meaning.  Wheth- 
er one  be  chiefly  engaged  in  farming  or  not  has  no  relation,  within 
this  meaning,  to  any  act  of  bankruptcy;  but  is  a  condition  only  to 
the  jurisdiction  of  the  bankruptcy  court,  and  like  other  jurisdictional 
questions,  is  left  to  the  court  to  determine  in  the  absence  of  a  jury, 
trial  by  jury  not  having  been  specifically  provided. 
The  judgment  of  the  District  Court  must  be  affirmed. 


(io4  Fed.  343.) 

In  re  ROBINSON  &  SMITH. 

WII/SON  V.  BROCK  &  RANKIN. 

(Circuit  Court  of  Appeals,  Seventh  District,  April  16,  1907.    Rehearing  Denied 

May  14,  1907.) 

No.   1,325. 

Bankbuptct — Liens — Levy  of  Distress  Warrant  Under  Lease. 

Bankr.  Act  July  1,  1898,  c.  541,  §§  67c,  67f,  30  Stat.  564,  565  [U.  S.  Comp. 
St  1901,  pp.  3449,  3450J,  providing  that  Hens  obtained  through  legal  pro- 
ceedings within  four  months  prior  to  bankruptcy  shall  be  dissolved  by  the 
bankruptcy  proceedings,  relate  only  to  those  actions  or  proceedings  taken 
by  creditors  who,  having  no  existing  lien  or  right  of  lien  resting  in  ex- 
isting contract  entered  into -in  good  faith,  seek  to  obtain  a  preference  by 
being  first  in  the  race  of  diligence,  and  such  provisions  do  not  affect  a  lien 
obtained  by  a  landlord  by  the  levy  of  a  distress  warrant  for  past  due  rent 
under  a  lease  giving  the  landlord  a  right  of  lien  and  to  distrain  for  rent  in 
arrears,  which  was  entered  into  in  good  faith  and  not  in  contemplation  of 
bankruptcy;   such  lien  being  one  which  Is  preserved  by  section  67d. 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  Division  of  the  Northern  District  of  IHinois. 

The  appeal  in  this  case  is  from  an  order  of  the  District  Court 
allowing  tiie  claim  of  appellees  as  a  preferred  claim  against  the  bank- 
rupt's estate,  for  the  sum  of  seven  hundred  thirty-seven  dollars  and 
seventy-four  cents  back  rent,  and  ordering  that  the  trustee  be  directed 
to  pay  it  as  such  preferred  claim,  out  of  the  moneys  in  his  hands. 

The  facts  are  stated  in  the  opinion. 
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Elbert  C.  Ferguson,  for  appellant 
Abel  L.  Allen,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge.  The  claim  of  appellees  as  allowed, 
accrued  within  four  months  prior  to  the  filing  of  tiie  petition  against 
appellees,  upon  which  appellants  were  subsequently  adjudicated  in- 
voluntary bankrupts.  The  claim  was  filed  for  back  rent  due  from 
the  bankrupts  to  the  appellees  under  a  lease  containing  this  provision : 

It  Is  Expressly  Agreed  between  the  parties  herein,  that  if  default  be  made 
in  the  payment  of  the  rent  above  reserved  or  any  part  thereof,  or  in  any  of 
the  covenants  and  agreements  herein  contained,  to  be  kept  by  the  party  of  the 
second  part,  it  shall  be  lawful  for  the  party  of  the  first  part,  or  the  legal 
representative  of  said  party,  at  any  time  thereafter,  at  the  election  of  said 
first  party  or  the  legal  representatives  thereof,  without  notice,  to  declare  said 
term  ended,  and  to  re-enter  said  demised  premises  or  any  part  thereof,  either 
with  or  without  process  of  law,  and  the  said  party  of  the  second  part  or  any 
person  occupying  the  same,  to  expel,  remove,  and  put  out,  using  such  force  as 
may  be  necessary  so  to  do,  and  the  said  premises  again  to  re-possess  and  en- 
joy as  before  this  demise,  without  prejudice  to  any  remedies  which  might 
otherwise  be  used  for  arrears  of  rent  or  preceding  breach  of  covenants,  and 
said  party  of  the  second  part  further  covenants  and  agrees,  that  said  party 
of  the  first  part,  or  the  representatives  or  assigns  of  said  party  shall  have  at 
all  times,  the  right  to  distrain  for  rent  due,  and  shall  have  a  valid  and  first 
lien  upon  all  the  personal  property  of  said  party  of  the  second  part,  which  it 
now  has  or  owns,  or  may  hereafter  have  or  acquire  or  have  an  interest  in, 
whether  exempt  by  law  or  not,  as  security  for  the  payment  of  the  rent  here- 
in reserved;  together  with  the  costs  for  distress  warrant  and  custodian's  fees 
under  such  provision. 

The  distress  warrant  was  levied  upon  the  personal  property  of 
the  bankrupts  on  the  leased  premises  two  days  before  the  petition  in 
bankruptcy  was  filed.  Upon  the  filing  of  the  petition,  the  custodian 
under  the  distress  warrant  turned  over  the  property  to  the  receiver 
in  bankruptcy,  upon  a  receipt  stating  that  appellees  claimed  to  have 
a  lien  by  reason  of  the  distress  warrant,  which  lien  was,  if  good, 
to  be  continued  without  prejudice  growing  out  of  the  delivery  of 
the  property  to  the  trustee.  Subsequently  the  property  was  sold  for 
more  than  the  claim  of  appellees.  This  is  the  whole  of  the  case 
that  we  need  consider,  though  it  may  be  stated  that  on  the  same  day 
that  the  petition  for  bankruptcy  was  filed,  appellees  filed  in  the  office 
of  the  Clerk  of  the  Superior  Court  of  Cook  County,  their  distress 
warrant,  and  the  schedule  of  property  levied  upon,  whereupon  sum- 
mons was  issued  upon  Smith  alone,  and  no  answer  or  plea  having 
been  filed,  judgment  was  entered  against  Smith  alone;  and  that  sub- 
sequently, on  motion  of  appellees,  an  order  for  scire  facias  against 
Robinson  was  entered,  but  never  served. 

Section  67d  (Bankr.  Act  July  1,  1898,  c.  641,  30  Stat  564  [U. 
S.   Comp.   St.   1901,  p.   3449 J)    provides: 

"Liens  given  or  accepted  in  good  faith  and  not  In  contemplation  of  op  In 
fraud  upon  this  act,  and  for  a  present  consideration,  which  have  been  record- 
ed according  to  law,  if  record  thereof  was  necessary  In  order  to  impart  notice. 
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And  under  this  it  has  been  held  that  a  mechanic's  lien  is  not  lost 
by  the  adjudication  of  bankruptcy,  even  though  the  lien  did  not  attach 
until  notice,  and  the  notice  was  filed  within  four  months  preceding  the 
bankruptcy  adjudication.  In  re  Emslie,  102  Fed.  292,  42  C.  C.  A. 
350  (Circuit  Court  Appeals,  Second  Circuit).  Indeed,  in  every  case 
in  which,  initially,  the  parties  intended  in  good  faith,  that  there 
should  be  a  lien,  or  that  one  of  the  parties  on  the  happening  of  an 
event  should,  at  his  choice,  have  a  right  of  lien,  the  contract  in  which 
such  intention  is  embodied  being  itself  a  contract  entered  into  more 
than  four  months  previous  to  the  bankruptcy,  the  bankruptcy  law  pre- 
serves the  lien. 

The  bankruptcy  law  contains  also  these  provisions: 

(c)  "A  lien  created  by  or  obtained  in  or  pursuant  to  any  suit  or  proceeding 
at  law  or  in  equity,  including  an  attachment  upon  mesne  process  or  a  Judgment 
by  confession,  wbich  was  begun  against  a  person  within  four  months  before 
the  filing  of  a  petition  in  bankruptcy  by  or  against  such  person  shaH  be  dis- 
aolved  by  the  adjudication  of  such  person  to  be  a  bankrupt  if 
was  insolvent  and  that  its  existence  and  enforcement  will  work  a  preference, 

(1)  It  appears  that  said  lien  was  obtained  and  permitted  while  the  defendant 
or 

(2)  the  party  or  parties  to  be  benefited  thereby  had  reasonable  cause  to 
believe  the  defendant  was  insolvent  and  in  contemplation  of  bankruptcy; 

(f)  That  all  levies,  Judgments,  attachments,  or  other  liens,  obtained  through 
legal  proceedings  against  a  person  who  is  insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition  in  bankruptcy  against  liim  shall  be 
deemed  null  and  void  in  case  he  is  adjudged  a  bankrupt." 

And  the  claim  of  appellant  is  that  the  seizure  in  distress  is,  within 
these  paragraphs,  in  the  nature  of  a  suit  or  proceeding  in  attachment, 
and  having  been  begun  within  the  four  months  before  bankruptcy,  is 
annulled  by  the  adjudication  of  bankruptcy. 

We  cannot  concur  in  this  view.  The  whole  question  is  one  of 
interpretation  of  the  Bankruptcy  Act — ^the  policy  of  that  Act  respect- 
ing tfie  recognition  of  liens  in  the  distribution  of  bankrupt  estates. 
Paragraphs  c  and  f  quoted  were  meant,  in  our  judgment,  to  relate 
only  to  those  actions  or  proceedings  taken  by  creditors,  who  having 
no  existing  Hen  or  right  of  lien  resting  in  existing  contract,  entered  into 
in  good  faith,  seek  to  obtain  preference  by  being  first  in  a  race  of 
diligence — a  preference  that  the  bankruptcy  law  annuls,  because  the 
purpose  of  that  law  is  to  substitute  equality  for  diligence. 

But  the  lien  obtained  by  the  distress  warrant  under  the  kind  of 
lease  involved  in  this  case  is  not  the  result  of  a  race  of  diligence. 
Under  the  lease,  and  the  Illinois  law  interpreting  the  lease  and  the 
rights  of  the  parties  thereunder  (Powell  v.  Daily,  163  111.  646,  45 
N.  E.  414;  Atkins  v.  Byrnes,  71  111.  332)  the  right  of  lien  was  created 
when  the  lease  was  executed,  and  the  tenant  entered  upon  possession 
of  the  premises — a  right  put  wholly,  at  that  time,  within  the  control 
of  the  landlord,  and  maturing  the  moment  the  landlord  chose  to  mature 
it  And  though  it  did  not  actually  attach  (as  in  the  New  York  case 
102  Fed.  292,  42  C.  C.  A.  350,  supra)  until  within  four  months  of  the 
bankruptcy,  it  was  the  kind  of  lien,  it  seems  to  us,  that  section  67d 
was  intended  to  preserve;  for  unquestionably  as  between  the  parties 
to  the  lease  it  was  a  lien,  not  simply  because  the  distress  warrant  was 
actually  levied,  but  because,  by  contract  between  them,  the  levy  of 
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the  distress  warrant  was  authorized ;  and  as  against  creditors,  such  a 
lien  prevails  from  the  moment  it  is  made  a  matter  of  record  or  public 
notice,  not  solely  because  by  such  record  or  notice  the  lien  attaches, 
but  because,  from  the  moment  of  such  record  or  notice,  the  creditors 
are  informed  that  the  lien,  or  the  right  to  such  lien,  had  been  in  exist- 
ence from  the  time  that  the  contract  authorizing  it  was  entered  into. 
In  other  words,  the  lien  is  not  one  that  the  creditor  has  obtained  ir- 
respective of  any  right  or  lien  given  him  by  the  debtor,  but  wholly 
by  resort  to  the  judicial  proceedings  in  law  or  equity  that  are  open 
to  all ;  but  is  a  lien  given  directly  by  the  debtor  and  accepted  by  the 
creditor,  in  good  faith,  and  not  in  contemplation  of  bankruptcy — just  the 
kind  of  relationship  that  distinguishes  a  lien  attaching  as  the  result  of 
contract,  from  a  Hen  springing  out  of  some  independent  and  adverse 
proceedings. 

The  decree  appealed  from  is  affirmed. 


(154  Fed.  346.) 

MEIGHAN  et  al.  v.  AMERICAN  GRASS  TWINE  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  290. 

Attorney  and  Client— Attorney's  Lien— Stockholders'  Suit. 

Under  Code  Civ.  Proc.  N.  Y.  §  66,  as  amended  in  1879,  which  gives  an 
attorney  a  lien  upon  the  cause  of  action  of  his  client,  which  attaches 
"to  the  proceeds  thereof  In  whosesoever  hands  they  may  come,"  and  which 
may  be  enforced  by  a  suit  in  equity  against  the  client  or  any  party  hold- 
ing the  proceeds,  the  attorneys  for  a  stockholder  in  suits  brought  on  be- 
half of  all  the  stockholders  against  certain  directors  of  a  corporation  to 
compel  them  to  account  for  and  pay  over  to  the  corporation  the  amount 
of  illegal  dividends  declared  and  paid  by  them  from  the  capital,  as  a 
result  of  which  defendants  paid  over  a  large  sum  to  the  corporation,  are 
entitled  to  a  lien  on  such  fund  for  their  services,  and  may  enforce  the 
same  by  a  suit  in  equity  against  the  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  5,  Attorney  and 
Client,  §§  400,  426.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

John  A.  Carver  and  Shearman  &  Sterling,  for  appellants. 

G.  W.  Murray,  Charles  P.  Rowland,  and  Rowland,  Murray  & 
Prentice,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge,  This  is  an  appeal  from  a  decree  dis- 
missing the  bill  of  complaint  in  an  equity  suit  brought  by  the  com- 
plainants to  enforce  a  lien  for  their  services  as  attorneys  upon  certain 
moneys  in  the  hands  of  the  defendant,  the  American  Grass  Twine 
Company.  The  decree  was  ordered  upon  sustaining  a  demurrer  to 
the  bill  of  complaint. 

By  a  statute  of  this  state  (Code  of  Civil  Procedure,  §  66,  as  amended 
in  1879),  from  the  commencement  of  an  action  "the  attorney  who  zp- 


Digitized  by  VjOOQ IC 


MEIGHAN   V.  AMERICAN  GRASS  TWINE   CO.  125 

pears  for  a  party  has  a  lien  upon  his  client's  cause  of  action  *  ♦  * 
which  attaches  *  *  *  to  the  proceeds  thereof  in  whosesoever 
hands  they  may  come."  This  lien  is  an  equitable  one,  and  may  be 
enforced  by  a  suit  in  equity  against  the  client  or  any  party  holding 
the  proceeds,  and  cannot  be  affected  by  any  settlement  between  the 
parties  to  the  action.  Peri  v.  N.  Y.  C.  Ry.  Co.,  152  N.  Y.  521,  46 
N.  E.  849 ;  Fischer-Hansen  v.  Brooklyn  Heights  R.  Co.,  173  N.  Y. 
492,  66  N.  E.  395.  This  court  has  recently  had  occasion  to  consider 
this  statute  in  Re  Baxter  &  Co.  (decided  February  28,  1907)  154  Fed. 
22.  Under  these  decisions  it  is  plain  that  the  bill  of  complaint  sets 
forth  a  good  cause  of  action  in  equity,  and  the  demurrer  thereto  should 
not  have  been  sustained  by  the  court  below,  if  the  lien  sought  to  be 
enforced  by  the  complainants  was  upon  a  cause  of  action  of  the  client 
for  whom  they  appeared.  It  appears  that  they  prosecuted  nine  ac- 
tions brought  by  Watkins,  a  stockholder  of  the  defendant  corporation, 
against  certain  directors  of  that  corporation  who  had  participated  in 
the  declaration  and  payment  of  unlawful  dividends  to  stockholders, 
made  before  Watkins  became  a  stockholder;  the  dividends  having 
been  declared  and  paid  out  of  the  capital,  and  not  out  of  earnings. 
The  corporation  having  refused  to  take  any  action  to  secure  the 
restoration  of  these  illegal  dividends,  the  nine  suits  were  brought  by 
Watkins,  in  behalf  of  himself  and  all  other  stockholders  of  the  cor- 
poration, to  compel  the  directors  to  account  for  and  pay  over  to  the 
corporation  the  amount  of  these  dividends  by  which  its  capital  had 
been  impaired.  Shortly  after  the  beginning  of  these  actions,  and  '*as 
a  result  thereof."  as  the  demurrer  admits,  the  directors  who  were  the 
defendants  therein  paid  directly  to  the  corporation  the  sum  of  over 
$642,000. 

It  is  argued  that  the  cause  of  action  in  these  suits  was  not  that  of 
Watkins,  the  plaintiff  therein,  but  was  that  of  the  corporation.  The- 
oretically this  is  true,  but  in  a  substantial  and  legitimate  sense  it  is 
not  true.  If  the  directors,  instead  of  paying  this  money  to  the  cor- 
poration, had  paid  it  into  the  hands  of  the  complainants,  the  attorneys 
who  brought  the  actions,  is  there  any  fair  doubt  that  these  attorneys 
would  have  had  a  lien  upon  it,  and  that  they  would  not  have  been 
under  any  duty  to  pay  it  over  to  the  corporation  without  satisfaction 
of  their  lien?  If  it  had  been  paid  into  court,  is  there  any  fair  doubt 
that  the  court  would  not  have  allowed  it  to  be  paid  out  without  satis- 
faction of  their  lien  ?  These  questions  are  sufficiently  answered  in  Re 
Paschal,  10  Wall.  483,  19  L.  Ed.  992,  and  Matter  of  Knapp,  85  N.  Y. 
284,  without  reference  to  any  other  authorities. 

But,  suppose  the  cause  of  action  was  that  of  the  corporation;  the 
plaintiff  in  these  nine  actions  asserted  for  it  and  in  behalf  of  its  stock- 
holders a  claim  which  the  corporation  was  unwilling  or  unable  to  as- 
sert itself,  because  its  directors  controlled  its  action.  He  may  justlv 
be  regarded  as,  pro  hac  vice,  the  corporation  itself,  and  the  attorneys 
who  represented  him  may  be  regarded  as  representing  it.  A  case 
involving  the  same  general  considerations  was  decided  in  Grant  v. 
Lookout  Mountain  Co.,  93  Tenn.  691,  28  S.  W.  90,  27  L.  R.  A.  98. 
In  that  case  a  lien  for  attorney's  services  was  claimed  upon  a  fund 
recovered  in  a  suit  brought  by  minority  stockholders  against  the  cor- 
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poration.  The  court  held  that,  such  recovery  inuring  to  the  benefit 
of  the  corporation,  the  suit  was  to  all  intents  and  purposes  a  suit  of 
the  corporation,  and  the  corporation  was  responsible  for  proper  and 
reasonable  counsel  fees  incurred  by  the  stockholders  in  the  prosecu- 
tion of  the  suit. 

The  defendant  has  obtained  a  large  sum  of  money  by  the  aid  of  the 
professional  services  of  the  complainants  in  prosecuting  the  nine  suits, 
and  the  demurrer  admits  that  this  money  was  paid  to  and  received  by 
the  defendant  "in  full  satisfaction  and  settlement  of  the  cause  of  action 
in  the  said  nine  complaints  and  the  liability  upon  which  the  said  ac- 
tions were  brought."  It  does  not  lie  in  its  mouth  to  say  that  in  per- 
forming these  services  the  complainants  did  not  represent  the  corpora- 
tion and  act  as  its  attorneys. 

It  is  argued  in  support  of  the  decrees  below  that  the  right  to  a  lien 
has  been  determined  adversely  to  the  complainants  by  the  courts  of 
this  state  in  Matter  of  Meighan,  182  N.  Y.  558,  75  N.  E.  1131,  affirm- 
ing the  Supreme  Court  in  106  App.  Div.  599,  94  N.  Y.  Supp.  1153, 
and  that  this  court  should  yield  to  the  authority  of  these  decisions  in  a 
question  concerning  the  construction  of  a  state  statute.  These  cases 
arose  upon  a  summary  application,  and  it  is  quite  impossible  to  de- 
termine whether  the  decisions  turned  upon  any  construction  of  the 
statute.  The  original  decision  went  upon  the  ground  that  the  money 
had  never  been  in  the  possession  or  under  the  control  of  the  court, 
and  it  therefore  could  not  be  reached  by  a  summary  proceeding,  and 
also  upon  the  ground  that  the  petitioners*  client  was  primarily  liable 
for  their  compensation,  and  a  lien  against  the  opposite  party  would  not 
be  enforced  without  allegations  of  insolvency.  In  each  case  the  re- 
viewing court  affirmed  the  order  of  the  court  below  without  any  opin- 
ion, but  in  both  there  were  dissenting  opinions  in  which  the  attorneys 
were  considered  entitled  to  a  lien.  In  the  absence  of  anything  to  in- 
dicate the  views  of  the  majority  of  the  court  in  either  of  these  cases, 
we  are  uninformed  as  to  the  points  upon  which  they  agreed,  and 
cannot  regard  the  decisions  as  giving  us  any  light  upon  any  question 
which  we  are  called  upon  to  decide. 

The  decree  is  reversed,  with  costs,  and  with  instructions  to  the  court 
below  to  overrule  the  demurrer,  with  leave  to  entertain  an  application 
to  answer. 


(154  Fed.  348.) 


THE  FURNESSIA. 


(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.   216. 

(Collision— Steam  and  Sailing  Vessels  Crossing— Ebbob  in  Extbemis. 

A  collision  at  sea  on  a  foggy  night  between  a  schooner  and  a  steam- 
ship on  crossing  courses  was  brought  about  primarily  by  the  fault  of 
the  steamer  in  maintaining  an  excessive  speed  In  the  fog,  and  not  iLeep- 
ing  an  efficient  lookout,  in  consequence  of  which  she  was  close  upon 
the  schooner  before  she  saw  her  or  heard  her  fog  signals.  Just  prior  to 
the  collision,  the  mate  of  the  schooner  took  the  light  from  the  binnacle 
and  placed  it  on  top  of  the  house,  where  it  was  mistaken  by  the  steamer 
for  the  stem  light  of  an  overtaken  vessel,  in  consequence  of  which  the 
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gteamer  ported  whai  she  should  have  starboarded,  and  thus  made  col- 
lision certain.  Held,  that  such  act  of  the  mate  did  not  render  the  schoon- 
er liable  as  for  a  contributory  fault,  because  it  was  done  in  extremis, 
when  the  steamer  was  bearing  down  directly  upon  the  schooner  at  high 
gpeed,  apparently  without  seeing  her. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  10,  OoUision,  §§  225- 
229. 

Collision  rules,  speed  of  sailing  vessels  in  fog,  see  note  to  The  Mount 
Hope,  29  O.  C.  A.  368.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

The  cause  comes  here  ^  upon  cross-appeals  from  a  decree  of  the 
District  Court,  Southern  District  of  New  York,  holding  the  steamer 
Fumessia  solely  in  fault  for  a  collision  with  the  schooner  William 
Bisbee.  The  steamer  appeals  on  the  merits,  and  libelants  upon  the 
assessment  of  damages.  The  witnesses  on  the  merits  were  all  ex- 
amined out  of  court.  The  collision  happened  about  1:45  a.  m.  May 
15,  1904,  in  the  Atlantic  Ocean,  some  15  miles  east  of  Fire  Island 
lightship.     The  opinion  below  is  reported  in  137  Fed.  955. 

Henry  G.  Ward,  Wm.  S.  Montgomery,  and  Robinson,  Biddle  & 
Ward,  for  claimant. 
W.  U.  Taylor  and  MacFarland,  Taylor  &  Costello,  for  libelant. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  The  steamer  was  on  a  course  W.  by  N. 
two  degrees  N.  The  schooner  in  charge  of  her  mate,  who  was  at  the 
wheeel,  was  on  the  starboard  tack,  heading  nearly  northeast,  with 
a  very  light  wind  from  the  eastward.  She  at  no  time  changed  her 
course.  The  steamer  struck  her  a  right-angled  blow.  Therefore 
before  collision  the  steamer  must  have  changed  her  course  nearly  four 
points.  The  weather  was  foggy.  Fog  whistles  were  sounded  by  the 
steamer,  and  the  schooner  was  working  her  mechanical  fog  horn. 
The  District  Court  held  the  steamer  in  fault  for  going  at  too  great 
speed  in  a  fog,  and  in  not  having  sufficient  lookouts.  She  does  not 
contest  the  correctness  of  this  finding.  As  was  to  be  expected,  the 
powerful  electric  lights  (masthead  and  colored)  of  the  steamer  were 
visible  to  those  on  Sie  schooner  before  her  own  lights  could  be  made 
out  by  those  on  the  steamer.  Exactly  what  lights  were  first  seen  by 
the  schooner  is  by  no  means  certain,  although  both  mate  and  look- 
out insist  that  they  first  saw  the  masthead  and  green  light.  We  find 
it  impossible  to  reconcile  such  a  statement  with  the  known  courses  of 
both  vessels,  prior  to  the  change  of  course  which  the  steamer  made 
later,  when  she  made  out  the  presence  of  the  schooner.  But,  whatever 
lights  were  seen,  the  schooner  obeyed  the  rules  in  maintaining  her 
course  and  speed  unchanged  until  the  crash  came. 

The  district  judge  says: 

"The  difficult  question  in  the  case  is  concerning  the  exhibition  of  an  ir- 
regular light  by  the  schooner.  When  the  steamship's  presence  became  known 
to  those  on  the  schooner,  the  mate,  who  was  then  in  charge  and  steering  her, 
took  the  light  out  of  the  binnacle  and  set  it  on  top  of  the  house,  where  it 
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remained  until  nearly  the  time  of  the  collision,  when  it  was  put  back  in  the 
binnacle.  The  mate  explains  this  by  stating  that  he  was  afraid  of  steamers, 
and  always  used  this  precaution.  It  was  very  bad  practice  on  his  part,  and, 
if  it  had  any  effect  in  producing  collision,  the  vessel  should  be  condemned  for 
it  The  steamship  claims  that  she  supposed  that  the  light  was  one  of  an 
overtaken  vessel  shown  hi  conformity  with  article  10  of  the  sailing  rules." 

He  excused  the  schooner  (1)  because  it  was  doubtful  whether  the 
steamer  changed  her  course,  by  reason  of  the  misleading  light,  suffi- 
ciently to  bring  about  collision ;  and  (2)  because  the  exhibition  of  that 
light  was  in  the  extremity  of  collision. 

In  the  first  of  these  propositions  we  are  unable  to  concur.  There  is 
no  testimony  and  no  conceivable  reason  why  the  steamer  should  have 
changed  her  course  before  she  saw  the  schooner's  light.  She  had 
laid  her  compass  course  at  Nantucket  lightship  for  Fire  Island  light- 
ship, and  only  the  presence  of  some  other  vessel  to  be  avoided  would 
have  induced  a  departure  from  it.  The  light  first  seen  was  a  white 
light  a  little  on  the  port  bow.  The  captain  and  the  second  and  fourth 
officers,  all  on  the  bridge,  so  testify.  The  lookout  in  the  crow's  nest 
(called  by  libelants)  says  that  he  heard  the  lookout  at  the  bow  report 
"light  on  the  port  bow,"  and  soon  thereafter  he  himself  saw  a  white 
light  right  ahead.  All  of  these  witnesses  saw  a  green  light  a  little 
later,  but  the  helm  had  been  already  ported  in  the  belief  that  the  white 
light  was  displayed  by  an  overtaken  vessel.  One  witness  only,  the 
lookout  in  the  bow,  also  called  by  libelant,  testified  that  he  first  saw  a 
green  light  on  the  port  bow.  His  evidence  is  unpersuasive.  WTien 
confronted  with  a  contradictory  statement  which  he  had  signed,  he 
sought  to  explain  it  away  by  saying  that  he  was  drunk  when  he 
signed  it.  This  explanation  was  disproved  by  several  persons  who 
were  present  at  the  time.  Moreover,  he  insists  that  he  warned  them 
on  the  bridge  by  singing  out  that  **he  had  better  put  his  helm  hard 
down,  otherwise  he  would  go  right  into  the  schooner."  If  he  did 
see  a  green  light  a  little  on  the  port  bow  or  about  ahead,  this  was  a 
manoeuvre  certain  to  produce  disaster.  Further  questioning  apparent- 
ly warned  him  of  the  eflFect  of  this  testimony,  for  he  states  that  by 
'*hard  down"  he  meant  "hard  astarboard."  Since  the  wind  at  the 
time  was  coming  over  the  starboard  quarter,  the  explanation  is  a  lame 
one,  and  we  think  his  whole  testimony  entitled  to  no  credit.  It  seems 
to  us  well  established  that  the  white  light  did  mislead  the  steamer, 
and  that  if  she  had  not  ported  to  pass  it,  but  had  made  no  change 
till  the  green  light  became  visible,  she  could  then  have  starboarded  and 
passed  in  safety. 

With  some  doubt,  however,  we  concur  in  the  conclusion  that  tlie 
exhibition  of  the  binnacle  light  is  to  be  excused  because  it  was  in 
extremis.  Counsel  for  the  steamer  contends  that  there  are  serious 
contradictions  in  the  testimony  of  the  mate  of  the  schooner ;  but,  upon 
a  careful  analysis  of  the  evidence,  we  think  they  are  more  apparent 
than  real,  and  are  satisfied  that  he  did  not  exhibit  the  binnacle  light 
till  just  as  he  called  the  captain,  when  for  some  little  time  the  steamer, 
showing  her  mast-head  and  red  light  and  some  lights  through  the  dead 
lights  on  her  port  side,  was  bearing  down  on  him  apparently  un- 
conscious of  the  schooner's  proximity.     There  are  sufficient  instances 
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in  the  reports  of  steamers  navigating  the  North  Atlantic  in  fog  at  a 
rate  of  speed  too  great  to  enable  them  to  discover  the  presence  of 
privileged  vessels  in  time  to  avoid  them  to  insure  the  court's  apprecia- 
tion of  the  mate's  remark,  "Every  time  I  see  a  steamer,  I  think  she 
is  going  to  run  into  us."  No  antecedent  fault  on  the  part  of  the 
schooner  had  produced  the  perilous  situation.  She  was  sounding  her 
fog  horn,  a  good  one,  and  kept  her  course  and  speed  until  the  end. 
The  apparent  risk  v\ras  induced  by  the  fault  of  the  steamer  in  running 
in  a  fog  so  thick  (as  the  second  officer  says)  that  a  light  could  not  be 
seen  until  less  than  the  ship's  length  away,  and  at  a  rate  of  speed  so 
high  that  she  was  almost  on  top  of  the  schooner  before  her  navigat- 
ors heard  the  fog  horn.  Under  these  circumstances,  we  are  not  in- 
clined to  hold  the  schooner  in  fault  because  the  mate,  terrified  in  the 
presence  of  impending  peril,  lost  his  head  so  completely  as  to  do  the 
one  thing  which  made  the  threatened  catastrophe  certain. 

As  to  the  damages  the  commissioner  has  followed  the  authority 
of  La  Champagne  (D.  C.)  53  Fed.  398,  which  lays  down  the  rule  to 
be  followed  in  similar  cases.  As  to  minor  criticisms  of  his  findings, 
we  concur  with  the  district  judge  that  they  are  without  merit. 

The  decree  is  affirmed,  with  interest;  but,  since  both  sides  ap- 
pealed, without  costs  of  this  appeal. 


a54  Fed.  351.) 

ERIKSSON  V.  GOODWIN  et  al. 

(Circuit  CJourt  of  Appeals,  Second  Circuit.    April  30,  1907.) 

No.  245. 

Negligence— Defective  Cab  Coupling— Failure  to  Inspect. 

A  train  of  cars  loaded  with  sand  and  operated  by  defendants  wap  being 
backed  upon  a  pier  for  the  purpose  of  dumping  the  sand  into  a  scow 
which  was  hired  by  defendants,  when  the  coupling  between  the  locomotive 
and  the  first  car  broke,  and  the  cars  ran  by  their  acquired  momentum 
with  such  force  against  the  bumper  at  the  end  of  the  track  that  the 
end  car  mounted  the  bumper  and  spilled  its  load  upon  the  scow,  injuring 
libelant,  who  was  the  wife  of  the  owner  and  rightfully  on  the  scow  and 
at  the  place  where  the  injury  occurred.  The  evidence  tended  to  show 
that  the  breaking  of  the  coupling  was  due  to  improper  handling  of  the 
cars  by  the  engineer  or  to  its  defective  condition.  Held  that,  in  either 
case,  the  defendants  were  chargeable  with  negligence,  which  rendered 
them  liable  for  the  injury,  in  the  absence  of  any  evidence  to  show  the 
condition  of  the  coupling,  or  that  it  had  l>een  recently  examined  to  as- 
certain whether  It  was  safe  for  ordinary  use. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

W.  J.  Martin  and  John  F.  Foley,  for  appellants. 
Nelson  Zabriskie  and  Hyland  &  Zabriskie,  for  appellee. 

Before    WALLACE,    LACOMBE,    and    TOWNSEND,    Circuit 
Judges. 

PER  CURIAM.    As  the  witnesses  in  this  case  were  examined  in 
the  presence  of  the  district  judge,  and  his  conclusions  upon  the  facts 
depend  wholly  upon  the  weight  he  gave  to  their  testimony,  and  his  opin- 
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ion  of  their  credibility  and  intelligence,  the  case  is  not  one  in  which  it 
would  be  proper  for  the  court  to  interfere  with  his  findings  of  fact 

The  libelant  is  the  wife  of  the  owner  and  master  of  a  scow  boat,  and 
resided  with  him  upon  the  boat,  and,  while  the  boat  was  receiving 
a  load  of  sand  from  the  appellants  at  their  dumping  trestle,  she  was 
injured  by  being  struck  with  part  of  a  car  load  which  was  premature- 
ly dumped,  and  fell  upon  the  place  on  the  scow  where  she  happened 
at  the  time  to  be,  instead  of  the  part  of  the  boat  where  the  sand 
ordinarily  would  have  been  dumped.  The  scow  was  in  the  usual  place, 
under  the  dumping  trestle,  and  was  there  by  the  implied  invitation  of 
the  appellants  who  had  been  loadmg  it  with  sand,  and,  after  it  had 
been  loaded  and  had  carried  away  ^ts  loading  several  times,  her  hus- 
band had  returned  for  another  load.  Customarily  the  sand  was 
brought  to  the  dumping  trestle  by  a  train  of  cars  belonging  to  the 
appellants  and  operated  by  their  employes,  and,  when  one  of  the 
cars  was  brought  into  the  proper  position,  it  was  dumped  from  the 
side  against  a  shield,  and  thus  the  sand  was  directed  and  thrown  into 
the  scow  below.  On  the  occasion  in  question  the  tram  consisted  of  six 
loaded  cars  attached  to  a  locomotive  which  was  backing  them  to  the 
dumping  place,  and,  when  the  train  was  some  little  distance  away,  the 
coupling  between  the  locomotive  and  the  car  to  which  the  locomotive 
was  attached  gave  way,  and  the  train  by  the  momentum  which  it  had 
previously  acquired  ran  with  such  force  against  the  bumper  at  the 
rear  of  ijie  track  and  dumping  place  that  the  front  car  mounted  the 
bumper,  and  spilled  its  contents  on  the  boat  below.  If  the  coupling 
had  not  given  out,  the  locomotive  could  have  so  regulated  the  move- 
ment of  the  train  as  to  bring  the  cars  safely  into  the  proper  position 
for  being  dumped. 

The  only  question  in  respect  to  which  there  is  any  fair  doubt  is 
whether  the  district  judge  should  have  found  the  appellants  guilty 
of  negligence.  The  libelant  was  properly  upon  her  husband's  scow, 
and  all  those  who  were  properly  upon  it  were  there  upon  the  implied 
promise  of  the  appellants  to  use  reasonable  care  that  they  should 
not  be  subjected  to  any  unnecessary  danger  during  the  loading  opera- 
tions. 

The  evidence  indicates  that  the  coupling  gave  way,  either  because 
it  was  so  defective  that  it  was  unsafe  for  ordinary  use,  or  because  the 
engineer  shut  off  the  steam  of  the  locomotive  too  abruptly.  If  the 
coupling  was  unsafe  for  ordinary  use,  and  liable  to  break,  although, 
not  subjected  to  any  unusual  strain,  the  appellants  knew  or  were  bound 
to  know  that  it  might  give  out  at  a  critical  time  and  under  conditions 
similar  to  those  in  the  present  case.  They  were  also  chargeable  with 
knowledge  that,  if  it  should  give  out  under  such  circumstances,  the 
safety  of  the  persons  upon  a  boat  under  the  dumping  place  would  be 
more  or  less  jeoparded.  Consequently  they  were  under  the  duty  of 
exercising  ordinary  care  to  ascertain  whether  it  was  in  a  reasonably 
fit  condition  for  use  upon  the  occasions  when  its  use  was  required. 
No  evidence  of  the  slightest  value  was  offered  by  them  to  show  the 
previous  condition  of  the  coupling,  or  how  long  it  had  been  in  use, 
or  that  there  had  been  any  recent  examination  of  it  to  ascertain  wheth- 
er it  was  safe  for  ordinary  use.     If  it  broke  without  being  subjected 
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to  any  extraordinary  strain  by  the  act  of  the  engineer  in  shutting  off 
the  steam  of  his  engine  too  abruptly,  the  presumption  is  that  it  was  not 
fit  for  ordinary  use.  On  the  other  hand,  if  the  coupling  gave  way 
because  of  the  carelessness  of  the  engineer,  the  defendants  were  liable 
because  his  negligence  is  to  be  imputed  to  them.  Whether  the  ac- 
cident happened  from  the  one  cause  or  the  other,  or  from  the  com- 
bination of  both,  we  think  negligence  was  sufficiently  established. 
The  judgment  is  affirmed,  with  interest  and  costs. 


(164  Fed.  L) 

UNITED  STATES  V.  LUEDEB. 

(Circuit  Court  of  Appeals,  Second  Circuit    February  1,  1907.) 

No.  126  (3,339). 

1  (Customs  Duties— Tbeasxtbt  Reoxtultions— Poijlrisoopio  Test. 

Under  the  general  authority  conferred  by  section  251,  Rev.  St  [U.  S. 
Comp.  St  1901,  p.  138],  the  Secretary  of  the  Treasury  promulgated  regu- 
lations for  ascertaining  the  polariscoplc  test  of  sugar  drainings.  Held 
that,  where  these  regulations  were  substantially  followed  by  the  govern- 
ment polariscopists,  the  findings  by  those  officers  are  conclusiye. 

2.  Saice—Suoab  Test— Fbaction  of  Deobbb— De  Minimis,  Etc. 

In  determining  whether  sugar  drainings  should  be  classed  under  a  tariff 
act  as  **not  above  fifty-six  degrees"  by  the  polariscope,  or  as  "fifty-six  de- 
grees and  above^"  held,  that  the  rule  of  de  minimis  non  curat  lex  does 
not  apply  to  drainings  testing  56.025,  so  as  to  require  their  classification 
under  the  former  provision  as  testing  56,  by  disregarding  the  fraction  of 
a  degree. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  decision  below,  see  (C.  C.)  146  Fed.  149,  affirming  a  decision 
of  the  Board  of  United  States  General  Appraisers,  which  had  reversed 
the  assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New 
York  on  merchandise  imported  by  A.  Lueder. 

The  majority  and  dissenting  opinions  of  the  Board  of  General  Ap- 
praisers read  as  follows: 

Walte,  General  Appraiser.  The  merchandise  In  question  consists  <yt  sugar 
drainings,  upon  which  duty  was  assessed  at  the  rate  of  six  cents  per  gallon 
under  the  provisions  of  paragraph  209  of  the  act  of  July  24,  1897,  c.  11,  §  1, 
30  Stat  168  [U.  S.  Oomp.  St  1901,  p.  1647].  The  rate  of  duty  to  be  assessed 
is  determined  by  polariscopic  test  If  the  test  indicates  more  than  SO**  the 
dnty  should  be  assessed  at  six  cents  per  gallon ;  if  not  it  should  be  assessed 
at  three  cents  per  gallon.  The  only  question  here  is  one  of  fact  as  to  what 
the  test  actually  was  at  the  time  the  goods  were  imported. 

The  goods  were  Altered  on  February  1,  1901,  and  unloaded  about  the  19tb 
of  February.  Samples  were  taken  on  the  19th,  and  tests  made  at  different 
times  from  the  21st  of  February,  1901,  to  some  time  in  1902.  The  test  used 
as  the  basis  for  assessing  the  duty  was  arrived  at  by  averaging  a  number  of 
tests,  and  showed  56.025".  Thus  It  will  be  seen  that  the  reading  was  carried 
to  one-fortieth  of  a  degree.  It  is  undisputed  that  drainings,  after  fermenta- 
tion conunoiees,  show  a  higher  reading  by  the  polariscope,  and  that  this  in- 
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crease  continues  during  fermentation,  and  after  fermentation  censes  it  returns 
to  its  normal  state.  The  evidence  indicates  that  the  tests  relied  upon  by  the 
government  were  taken  after  fermentation  had  commenced,  as  the  tests  seem 
to  have  increased  for  a  period  after  samples  were  taken,  and  then  fallen  away 
again  until  they  indicated  a  condition  considerably  below  56*.  We  are  of 
opinion  that  the  first  tests  taken  by  the  government  were  more  nearly  cor- 
rect than  subsequent  ones,  and  there  was  no  occasion  for  taking  the  third 
test.  Besides,  tests  made  by  other  competent  polar iscoplsts  indicate  that  the 
test  relied  upon  was  erroneous.  Hence  we  conclude  that  the  duty  should  be 
assessed  as  upon  drainings  showing  a  test  of  56°  or  under. 

The  protest  is  therefore  sustained  and  the  collector's  decision  reversed, 
with  instructions  to  rellquidate  the  entry  accordingly. 

De  Vries,  General  Appraiser  (dissenting).  The  sole  question  here  is  the 
true  polariscopic  test  of  certain  sugar  drainings.  They  were  assessed  for  duty 
at  the  rate  of  six  cents  per  gallon,  as  testing  56°  and  above  by  the  polariscope, 
and  are  claimed  to  be  dutiable  at  the  rate  of  three  cents  per  gallon,  as  test- 
ing not  above  66"  by  the  polariscope,  under  the  provisions  of  paragraph 
209  of  the  act  of  July  24,  1897  (30  Stat.  168,  c.  11,  §  1  [U.  S.  CJomp.  St.  1901, 
p.  1647])  which,  in  so  far  as  pertinent,  is  hereinafter  quoted.  The  undisputed 
facts  shown  by  the  record  and  testimony  may  be  epitomized  as  follows: 

(1)  The  merchandise  was  imported  per  Vala,  which  arrived  at  the  port  of 
New  York  January  31,  1901.  This  merchandise  was  entered  for  consumption 
February  1,  1901,  and  the  following  note  made  on  the  entry:  "The  within 
cargo  damaged  by  water  and  a  large  quantity  of  molasses  found  and  landed 
in  220  packages,  February  18,  1901." 

(2)  February  21,  1901,  tests  were  made  at  the  government  laboratory  of 
samples  of  the  220  packages  of  drainings.  The  examining  officer  on  that 
day  took  from  the  drainings  the  requisite  quantity  for  samples,  intermixed 
the  same,  and  sent  to  the  laboratory  one  regulation  can  thereof.  This  was 
divided  Into  two  parts  in  the  laboratory  and  each  part  tested  by  a  different 
expert,  with  the  results  that  one  part  showed  a  polariscopic  registration  of 
55.9°  and  the  other  56",  with  the  average  of  55.95°  as  the  accepted  test  of 
that  sample,  all  of  which  was  duly  certified  to  and  recorded  by  the  said  ex- 
aminer. On  the  same  day  the  second  can  forwarded  to  the  laboratory  and 
likewise  treated  and  tested  and  the  results  certified  and  recorded  as  56.1°, 
56.1°,  average  and  accepted  test  of  sample,  56.1°.  The  average  of  the  two  ac- 
cepted tests  (55.95°  and  56.1°)  was  then  taken  as  the  true  test  of  that  sample 
of  the  drainings,  and  due  notice  thereof  given  to  the  importer. 

(3)  No  application  was  made  by  the  importer  within  the  required  two  days 
under  the  provisions  therefor  in  article  1372»  Customs  Regulations,  1899,  pro- 
viding: *'Should  the  importer,  within  two  official  days  after  such  notice  has 
been  sent  to  him  by  the  appraiser,  claim  an  error  in  the  test  so  r^K>rted  and 
request  a  retest  of  any  mark  or  portion  of  a  mark,  such  retest  may  be  grant- 
ed. ♦♦  ♦  "  The  following  article  of  said  regulations  is  pertinent  and  pro- 
vides: '*1373.  In  case  of  retest,  the  test  upon  which  sugar  shall  be  classified 
shall  be  the  original  test  imless  such  test  is  higher  than  the  retest,  in  which 
case  the  retest,  or  the  average  of  the  test  and  retest,  shall  be  taken  as  the 
basis  of  classification,  whichever  is  shown  to  the  satisfaction  of  the  appraiser 
to  be  the  correct  test."  On  March  1,  1901,  however,  many  days  after  time 
requhred,  the  importer  filed  a  request  in  writing  for  a  retest  of  the  drainings 
In  question,  upon  which  the  examiner,  however,  acted,  and  a  retest  was  on 
March  2,  1901,  made  pursuant  to  the  regulations  with  the  following  results: 
The  first  can  tested  57°  and  57.1°,  average  and  accepted  test  of  the  can  57.05*  ; 
the  second  can  tested  56.6°  and  56.7°,  average  and  accepted  test  of  that  can 
56.65°,  which  was  duly  certified  to  and  recorded  by  the  examiner  with  the 
average  of  tests  for  the  accepted  test  of  the  "retest"  sample  56.85°.  A  further 
tct  was  made  In  response  to  complaint  of  the  importer  on  March  7,  1901. 
of  one  sample  can  resulting  in  57°  and  57°,  with  an  average  and  accepted  test 
of  57*. 

Ck)unsel  for  importer  in  his  brief  contends  that  the  first  can,  which  was  but 
one-half  of  the  first  sample,  tested  at  the  government  laboratory,  resulting  In 
55.9°  and  56°,  with  an  average  of  55.95°,  was  the  "test"  of  the  drainings,  and 
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the  second  can,  which  was  the  other  half  of  that  sample,  giving  the  result 
of  56.1**  and  5ai'*,  with  an  average  of  t56.V,  was  a  "retest."  and  that  under 
article  1373  of  the  regulations  quoted  the  former  should  be  accepted  as  the 
actual  test  I  do  not  concur  in  this  view.  It  required  both  of  these  cans  to 
be  tested  and  the  average  of  the  accepted  tests  of  each  to  comply  with  the 
regulations  for  the  first  test  Moreover,  importer  had  not  as  yet  filed  his 
request  for  a  "retest,"  and  the  ret  est  in  compliance  therewith  was  subse- 
quently made.  The  "retest"  contemplated  by  the  regulations  (article  1373)  is 
that  made  upon  application  of  the  importer  as  prescribed  in  the  preceding 
article  thereof  (1372),  and  the  test  of  a  single  can  or  part  of  a  sample  made 
by  the  laboratory  at  the  instance  of  tbe  examiner  is  not  within  purview  of 
that  regulation. 

(3^  On  November  21, 1901,  a  test  made  under  the  supervision  of  this  board 
hi  the  government  laboratory  showed  a  polariscopic  result  of  52.6' ;  second, 
52.8° ;  average  and  accepted  test,  52.7'*. 

(4)  February  23,  1901,  samples  of  these  drainings  were  tested  by  Sherer 
Bros.,  chemists,  of  New  York,  who  returned  that  they  tested  by  the  polar Iscope 
54.7°,  and  a  member  of  that  firm  testified  that  a  very  recent  test  of  the  same 
sample  showed  only  50°. 

(5)  February  28,  1901,  samples  of  the  drainings  In  question  were  tested 
by  Sharpies  &  Bennett,  chemists,  New  York,  who  returned  them  at  the  polari- 
scopic test  of  53°.  On  March  4,  1901,  a  subsequent  test  by  the  same  firm  of 
the  drainings  was  returned  at  52.6°. 

(6)  It  appears  that  the  drainings,  when  examined  by  Mr.  Sherer  at  least, 
were  and  had  been  undergoing  fermentation;  that  that  state  usually  lasts 
about  10  days ;  that  Its  effect  is  to  first  raise  the  polariscopic  test  and  then  re- 
some  the  normal,  unless  it  continues  to  attack  the  sugar,  in  which  case  it  re- 
duces all  the  sugar  to  aloohol.  It  does  not  appear  satisfactorily  whether  or 
not  these  drainings  were  undergoing  fermentation  at  the  time  Imported,  nor 
when  such  fermentation  commenced,  and  only  by  inference  whether  or  not  it 
ceased. 

(7>  It  appears  from  the  importer's  witnesses  that  chemists  are  not  able  to 
read  the  polariscope  within  from  .2  to  1  degree  of  one  another,  and  that  in 
molasses  they  sometimes  vary  2  or  3  degrees  in  a  test,  and  that  commercially 
about  ^  of  1  degree  is  allowed  in  both  sugar  and  molasses  test  for  such  vari- 
ations; that  the  government  regulations  are  different  in  their  requirements 
from  the  conmiercial  tests,  and  Mr.  Sherer  stated:  "If  I  had  followed  the 
government  articles,  I  would  probably  have  got  my  readings  .3°  to  .4°higher 
than  I  did." 

(8)  Subsequent  tests  made  by  A.  Weichert,  April  10,  1002,  showed  52° ; 
by  G.  Grund  and  Charles  F.  Judd,  April  11,  1902,  showed  tests  of  54.8°  and 
55°,  respectively.    The  applicable  provision  of  law  is  as  follows:    *'209.  Sugars 

•  ♦    ♦    concrete   and   concentrated   molasses,   testing  by   the   polariscope; 

•  ♦  ♦  molasses  testing  above  forty  degrees  and  not  above  fifty-six  degrees, 
three  cents  per  gallon ;  testing  fifty-six  degrees  and  above,  six  cents  per  gal- 
lon ;  sugar  drainings  and  sugar  sweepings  shall  be  subject  to  duty  as  molasses 
or  sugar,  as  the  case  may  be,  according  to  polariscopic  test."  Regulations 
were  duly  promulgated  by  the  Secretary  of  the  Treasury  imder  authority  of 
law  (section  251,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  138])  for  the  enforcement 
of  this  act    Among  other  things  they  provide: 

"Art.  1362.  Raw  or  unrefined  sugars  not  above  No.  16  Dutch  standard  in 
color  shall  be  separated  by  tjie  experts  in  the  examining  room  according  to 
the  marks,  and  the  samples  of  each  mark  shall  be  thoroughly  mixed  together, 
reducing  if  necessary  by  quartering,  until  the  proper  amount  is  secured  for 
the  general  sample.  From  such  general  sample  two  round  tin  sample  boxes 
of  uniform  size,  made  to  contain  not  less  than  1  pound  each,  shall  be  closely 
packed  full  of  sugar,  and  transmitted  forthwith  to  the  laboratory  for  polari- 
scopic test  The  boxes  must  be  so  made  as  to  be  practically  air-tight  when 
closed.  The  samples  of  a  mark  first  sent  to  the  laboratory  shall  be  known  as 
*flrst  samples,'  and  shall  be  so  entered  in  the  record  of  tests  as  hereinafter 
provided." 

"Art  1364.  In  conformity  with  the  principles  of  commercial  usage  and  In 
order  to  secure  correct  results  in  the  testing  of  sugars  for  the  assessment  of 
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duty,  it  is  directed  that  at  least  two  tests  shall  be  made  of  each  sample  of 
sugar  sent  to  the  laboratory  and  of  its  several  products,  as  specified  in  the 
law,  except  molasses  polarizing  more  than  2*"  above  or  below  40  or  56  degrees; 
and  the  test  which  shall  be  accepted  for  the  classification  of  a  mark  shall  be 
an  average  of  tests  as  hereinafter  provided,  such  averages  to  be  carried  to 
five  places  of  decimals  when  called  for  by  the  figures. 

*'Art  1365.  Samples  sent  to  the  laboratory  as  provided  in  articles  1362  and 
1363  shall  be  carefully  mixed.  Sugars  containing  hard  lumps  not  readily 
crushed  and  mixed  by  hand  must  be  mixed  in  a  mortar  or  by  other  adequate 
means.  After  thorough  mixing,  the  respective  samples  shall  be  divided  into 
two  equal  portions,  each  of  which  shall  be  tested  by  different  experts.  Should 
the  results  of  the  two  separate  tests  of  a  sample  so  made  correspond  within 
three-tenths  of  1**  the  average  of  the  two  shall  be  accepted  as  the  test  of 
such  sample." 

**Art.  1368.  The  tests  of  the  two  samples  of  a  mark  first  sent  to  the  labora- 
tory, having  been  duly  reported,  shall  be  permanently  entered  in  the  record 
of  tests  according  to  their  serial  numbers,  respectively,  together  with  the  ac- 
cepted test  of  each  sample,  determined  in  manner  as  hereinbefore  provided. 
Should  such  accepted  tests  correspond  within  five-tenths  of  1**  the  average  of 
the  two  shall  be  taken  as  the  true  test  of  the  sugar." 

"Art  1372.  When  the  test  of  the  sugar  has  been  determined  as  provided  in 
articles  1364  to  1370,  both  inclusive,  the  appraiser  shall  immediately  notify 
the  importer,  by  messenger  when  practicable,  of  such  test  Should  the  import- 
er, within  two  official  days  after  such  notice  has  been  sent  to  him  by  the 
appraiser,  claim  an  error  in  the  test  so  reported  and  request  a  retest  of  any 
mark  or  portion  of  a  mark,  such  retest  may  be  granted,  provided,  on  evidence 
furnished,  such  claim  shall  appear  to  the  appraiser  to  be  well  founded;  but 
in  no  case  shall  a  retest  be  granted  when  the  error  claimed  is  shown  to  be 
less  than  four-tenths  of  1**.  Samples  for  retest  shall  be  made  up  from  the 
reserved  portion  of  the  mark  and  shall  be  treated  in  all  respects  as  provided 
for  original  tests. 

"Art  1373.  In  case  of  retest,  the  test  upon  which  the  sugar  shall  be  classi- 
fied shall  be  the  original  test  unless  such  test  is  higher  than  the  retest.  In 
which  case  the  retest,  or  the  average  of  the  test  and  retest  shall  be  taken 
as  the  basis  of  classification,  whichever  is  shown  to  the  satisfaction  of  the  ap- 
praiser to  be  the  correct  test." 

An  examination  of  the  facts  found  in  connection  with  the  regulations  cited 
shows  that  the  examiner  substantially  pursued  these  regulations  in  determin- 
ing the  polariscopic  test  of  the  drainings  in  question.  The  one  deviation,  if 
any,  was  the  fact  that  the  second  can  of  samples  was  sent  to  the  laboratory 
after  the  examination  of  the.  first  Both  examinations  were  made,  however, 
.  during  the  same  day,  and  the  samples  were  intermixed  before  being  placed  in 
the  can,  and  two  examinations  of  each  sample  were  made  in  the  laboratory 
and  the  averages  duly  made  as  prescribed  by  the  regulations.  The  importer 
urges  two  contentions  in  support  of  his  protest:  First  that  the  polariscopic 
test  by  the  government  official  is  high,  and  that  the  polariscopic  tests  made 
by  the  importer's  chemists  show  a  lower  degree ;  and,  second,  that  the  degree 
of  the  test  above  56''  returned  by  the  government  experts  is  so  small  that  the 
actual  polariscopic  test  becomes  a  matter  of  doubt  which  doubt  should  be  re- 
solved in  favor  of  the  importer.  I  fail  to  see  how  the  evidence  in  this  record 
tends  to  the  establishment  of  the  claim  that  the  test  found  by  the  government 
officials  is  erroneous,  or  indeed  involved  in  doubt  I  do  not  believe  it  is  within 
the  discretion  of  the  examining  officials,  under  the  regulations  of  the  depart- 
ment to  disregard  a  fractional  registry  above  56"  in  such  cases.  Not  &t  least 
unless  error  in  reading  is  clearly  established.  An  applicable  provision  of  law 
similar  in  principle  has  been  construed  by  this  board  in  G.  A,  1795  (T.  D. 
13,483).  In  that  case  the  statute  the  subject  of  construction  was  paragraph 
353  of  the  act  of  1890,  which  levied  duty  on  "stockings,  hose,  etc.,  valued  at 
more  than  sixty  cents  per  dozen  pairs  and  not  more  than  two  dollars  per  dozen 
pairs,"  etc.  The  valuation  placed  upon  them  was  60  cents  and  a  quarter  of  a 
mill  per  dozen  pairs.  The  importers  contended  that  this  small  fraction  of  a 
mill  was  so  insignificant  that  it  ought  not  to  enter  into  the  computation  of 
values.    The  board  said:    "There  are  cases  where  the  law  disregards  the 
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fractional  part  of  a  day  in  computing  time,  but  the  principle  upon  which  such 
cases  rests  has  no  application  to  computations  of  value;  nor  does  the  maxim 
'De  minimis  lex  non  curat'  apply,  in  our  judgment.  The  language  of  the  para- 
graph in  question  la  'more  than  sixty  cents,*  and  on  reflection  we  can  per- 
<:elve  no  reason  why  a  fraction  of  a  cent  in  value  over  a  specific  sum  should 
not  be  construed  to  mean  more  than  such  sum."  Moreover,  it  appears  from 
the  reading  of  the  regulations  that  fractions  of  a  polariscopic  registration  even 
to  the  ten-thousandths  of  a  degree  shall  be  regarded.  The  latter  part  of  ar- 
ticle 1364  reads:  "Art  1364.  •  •  *  And  the  test  which  shall  be  accepted 
for  the  classification  of  a  marking  shall  be  an  average  of  tests  as  hereinafter 
provided;  such  averages  to  be  carried  to  5  places  of  decimals  when  called 
for  by  the  figures."  In  my  Judgment,  the  unmistakable  intent  of  that  provi- 
sion of  the  regulations  is  that  in  determining  the  polariscopic  test  and  what  la 
more  than  56''  polariscopic  test,  the  calculations  shall  be  carried  to  5  decimal 
places;  and  evidently,  when  that  calculation  shall,  within  the  radius  of  5 
decimal  places,  produce  a  fraction  which  reads  above  56"*,  it  shall  be  observed 
by  the  examining  ofilcers  and  bec<Hne  the  accepted  test  In  the  case  at  hand 
the  calculations  showed  that  at  the  second  decimal  figure  a  fraction  was  pres- 
ent above  56**.  I  do  not  see  how,  in  the  presence  of  such  a  regulation,  we  are 
at  liberty  to  disregard  the  fractional  part  of  the  test  which  comes  plainly 
within  the  purport  and  intent  of  the  applicable  and  unimpeached  regulations. 
It  must  be  borne  in  mind  the  duty  of  Impeaching  the  retium  of  the  collector 
Is  upon  the  importer,  upon  whom  rests  the  burden  of  proof  in  the  case.  The 
evidence  offered  by  the  protestant  is  in  every  wise  reconcilable  with,  the  cor- 
rectness of  the  govemmoit  test,  and  hence  does  not  disprove  it  It  would 
seem  from  the  facts  found  and  the  record  that  the  polariscopic  test  of  drain- 
ings  varies  from  time  to  time.  Particularly  is  this  true  where  fermentation 
has  set  in.  But  there  is  nothing  in  the  record  which  shows  when  fermentation 
set  in,  and  when  it  ceased.  The  rate  of  duty  levied  upon  sugar  drainings  is 
a  specific  rate.  The  condition  of  the  drainings  for  assessment  purposes  in 
such  cases  is  the  condition  in  which  they  were  when  imported. 

It  appears  from  the  record  that  the  vessel  arrived  at  the  port  of  New  York 
on  January  31,  1901,  that  the  merchandise  was  unloaded  February  18,  1901, 
and  that  the  first  test  by  the  government  officials  was  made  on  February  21, 
1901.  Evidently  this  was  as  soon  as  practicable  after  importation.  It  will 
be  noted  also  that  this  test  was  the  most  proximate  one  to  the  date  of  the  ac- 
tual importation  of  the  merchandise;  that  the  next  proximate  test  was  that 
made  by  Mr.  Sherer — ^a  recognized  and  competent  chemist  of  experience  in  deter- 
mining polariscopic  tests  of  sugar  and  drainings — on  February  23,  1901,  which 
showed  54.7**.  This  is  the  most  exact  evidence,  and  to  my  mind  the  most  re- 
liable offered  in  disproof  of  the  correctness  of  the  tests  by  the  government  offi- 
cials. It  was  made  two  days  after  the  government  tests  and  from  a  different 
sample.  The  other  tests  by  the  importer  were  many  days  subsequent.  The 
degree  of  thoroughness  of  that  test  is  not  shown  by  the  record.  It  resulted, 
however,  in  a  difference  of  1.325''  from  the  accepted  test  of  the  government  by 
the  standard  of  which  the  drainings  in  question  were  assessed.  Mr.  Sherer, 
however,  testified  (and  he  was  a  witness  for  the  importer)  that  chemists  were 
not  able  to  read  the  polariscope  within  1**  to  2*  of  one  another.  He  further 
testified  that  his  method  of  testing  such  differed  from  the  government's  method, 
and  that  had  he  tested  the  drainings  in  accordance  with  the  regulations  of 
the  government  his  test  would  have  shown  three  or  four  tenths  of  a  degree 
higher.  I  do  not  think  this  is  sufficient  evidence,  or  evidence  which,  to  any 
material  extent,  rebuts  the  return  of  the  government  examiner  as  to  the  cor- 
rect test  of  the  drahiings  in  question.  The  examiner  returns  56.025"*.  Mr. 
Sherer  returns  1.325"*  less  than  this.  He  testifies  that  had  he  pursued  the 
government's  regulations  his  test  would  have  been  three  to  four  tenths  of  a 
degree  higher,  and  that  different  chemists  will  read  the  polariscope  from  1  to 
2  degrees  differently. 

In  my  Judgment  this  does  not  establish  that  the  government  test  was  er- 
roneous. On  the  contrary,  its  absolute  correctness  is  perfectly  harmonious 
with  this  return,  under  the  testimony  of  Mr.  Sherer.  Indeed,  his  testimony,  to 
my  mind,  rather  conduces  to  the  correctness  of  the  government's  test  For, 
if  it  be  true  that  different  chemists  will  read  the  polariscope  from  V  to  2"* 
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In  sugar  and  3*  In  molasses  dIflPerently,  we  could  no  more  say  that  Mr.  Sherer 
was  right  than  that  the  government  was  right,  and  that  the  tests  made  by  two 
different  persons  differ  to  the  extent  of  1.325**  no  more  than  establishes  Mr. 
Sherer's  proposition  to  wit,  that  different  persons  read  the  polarisoope  dif- 
erently,  and  one  is  as  liliely  to  l>e  correct  as  the  other.  The  burden  being  upon 
the  Importer  to  disprove  the  correctness  of  the  government  return,  this  evi- 
dence, in  my  opinion,  falls  to  do  so.  But,  two  experts  have  read  the  polari- 
scope  and  averaged  their  results  in  order  to  establish  the  government's  test, 
while  there  Is  no  evidence  in  the  record  of  such  proof  of  dual  calculation  on  the 
part  of  Mr.  Sherer;  and  it  Is,  therefore,  more  probable  that  the  government 
test,  which  is  the  average  of  the  reading  of  two  experts,  be  true  than  that 
of  Mr.  Sherer  alone.  At  most,  It  <mly  establishes  the  proposition  that  differ- 
ent chemists,  by  reason  of  visual  differences^  read  the  polarisoope  differently. 
It  may  be  acc^ted  as  true  and  still  be  perfectly  consistent  with  the  govern- 
ment's test  being  absolutely  accurate.  In  my  Judgment,  the  force  of  the  testi- 
mony of  Messrs.  Welchert,  Grand,  and  Judd  is  subject  to  the  same  cwisidera- 
tions.  The  examinations  were  made  from  the  same  sample  within  one  day 
of  each  other,  and  returns  made  of  52**,  54.8*,  and  55",  at  a  time  almost  three 
months  after  the  Importation  of  the  goods.  Under  the  testimony  given  they 
are  perfectly  reconcilable  with  the  correctness  of  the  government  return  and 
in  no  wise  disprove  It. 

It  is  equally  important  in  the  determination  of  tariff  duties  by  any  test, 
such  as  the  polarlscopic  test,  to  have  the  various  tests  made  uniform  as  well 
as  exact  To  establish  a  uniformity  in  the  reading  of  the  tests  of  sugar  by 
the  various  experts  at  the  different  ports  in  the  United  States,  the  govern- 
ment regulations  provide  for  a  constant  Interchange  of  tests  of  the  same  ma- 
terials In  order  that  they  may  compare  one  with  the  other,  their  accuracy  and 
uniformity  of  readings,  and  that  duties  may  be  uniformly  levied  at  the  differ- 
ent ports.  See  Customs  Regulations,  1899  (articles  1382  to  1386,  inclusive). 
It  is  of  equal  importance  to  have  the  tests  made  of  the  various  importations 
at  the  same  port  uniform  a  well  as  exact.  Granting  that  the  government's 
expert's  readings  may  be  different  from  that  of  some  other  expert,  if  all  of 
the  tests  are  made  by  the  same  expert  there  Is  uniformity  of  results  and  of 
duties  levied.  If,  however,  the  test  to  be  arrived  at  is  In  one  case  determined 
by  taking  the  average  of  the  tests  made  by  the  government's  experts  and  the 
test  made  by  some  chemist  not  in  the  government  service,  Introduced  to  raise 
a  doubt  as  to  the  accuracy  of  the  government's  return,  as  is  here  done,  and 
the  duties  levied  upon  another  cargo  in  another  case  are  to  be  levied  at  a 
rate  determined  by  a  test  made  by  the  government  chemists  averaged  with  a 
test  of  another  or  second  chemist  not  in  the  government  employ  introduced 
for  the  same  puri)ose,  the  uniformity  of  tests  and  of  duties  upon  sugar  at  that 
port,  as  well  as  other  ports,  would  at  once  be  destroyed.  This  must  be  ad- 
mittedly true  where  there  is  a  visual  difference  in  readings. 

I  think  that  where  a  law  is  enacted  providing  that  the  rate  of  duty  on 
sugar  shall  be  governed  by  a  mechanical,  to  wit,  polarlscopic  test,  and  C3on- 
gress  has  committed  to  the  Treasury  Department  the  power  to  make  regula- 
tions to  govern  the  same,  and  that  department  to  that  end  has  promulgated 
regulations  and  has  therein  confided  to  two  or  more  examiners  at  each  port 
the  determination  of  this  test,  uniformity  and  accuracy  are  as  nearly  secure<i 
as  practicable.  And  while  it  may  be  true,  as  in  this  case,  some  hardship  may 
be  wrought  in  specific  instances,  I  do  not  feel  justified  in  subscribing  to  a 
principle  which  in  my  judgment  will  become  authority  In  future  cases  which 
may  result  in  admitting  to  any  port  sugar  the  test  of  which  for  dutiable  pur- 
poses has  been  made  other  than  in  a  substantial  pursuance  of  government 
regulations. 

The  regulations  provide  for  the  ascertainment  of  the  polarlscopic  test  by 
two  government  experts  conducting  a  series  of  tests  calculated  to  arrive  at 
proximate  accuracy.  These  have  been  pursued.  To  say  that  the  tests  of  other 
experts  shall  be  held  to  establish  a  doubt  and  to  that  end  be  made  the  subject 
of  average  with  the  government  tests  introduces  new  experts  Into  the  govern- 
ment service,  practically  appoints  others  than  the  duly  appointed  officers  for 
that  purpose,  disregards  the  findings  of  those  officials  charged  with  that  duty, 
and  recognizes  methods  of  procedure  in  determining  tests  that  are  admittedly 
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at  rarianoe  with  those  only  prescribed.  Certainly  a  license  of  such  procedure 
would  entirely  destroy  any  uniformity  of  tests  and  greatly  Jeopardize  If  not 
destroy  their  accuracy.  Whenever  this  Is  done,  it  seems  to  me  it  will  be  a 
pro  tanto  deviation  from  the  rules  and  regulations  laid  down  by  the  duly 
authorized  authority  for  that  purpose,  and  pro  tanto  establishing  a  test  or 
average  of  tests  which  are  without  and  beyond  these  regulations.  Such  pro- 
cedure sbould  not  be  Indulged  In  any  case  of  mere  doubt  at  least,  but  only  In 
cases.  If  at  all,  of  clearly  erroneous  findings  on  the  part  of  the  government 
officials.  This  would  seem  to  be  particularly  true  where  opportunity  Is  given 
by  the  regulations  (article  1372)  for  reviewing  the  findings  of  the  examiner, 
and  which  opportunity  has  been  exercised  by  the  importer  with  results  that 
confirm  the  correctness  of  the  test  returned  by  the  examiner.  For  these  rea- 
sons I  am  constrained  to  dissent  from  the  conclusions  reached  by  my  colleagues 
herein. 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 
William  J.  Gibson,  for  the  importer. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  merchandise  in  question  consists  of  "sugar 
drainings."  It  is  the  molasses  that  oozes  from  bags  and  other  pack- 
ages of  sugar  while  in  transit  on  shipboard,  and  which  is  gathered 
up  and  subsequently  used  for  manufacturing  alcohol,  etc.  The  rele- 
vant paragraph  is : 

•*2O0.  Sugars  ♦  ♦  ♦  testing  by  the  polariscope  not  above  seventy-five  de- 
grees, ninety-five  one-hundreths  of  one  cent  per  pound  and  for  every  additional 
degree  shown  by  the  polariscopic  test  thirty-five  one-thousandths  of  one  cent  per 
pound  additional  and  fractions  of  a  degree  in  proportion ;  *  *  *  molasses 
testing  above  forty  degrees  and  not  above  fifty-six  degrees  three  cents  per  gal- 
lon ;  testing  fifty-six  degrees  and  above,  six  cents  per  gallon ;  sugar  drainlngs 
and  sugar  sweepings  shall  be  subject  to  duty  as  molasses  or  sugar,  as  the  case 
may  be,  according  to  polariscopic  test    •    ♦    ♦  " 

The  present  controversy  is  whether  the  importation  was  shown  by 
polariscopic  test  to  be  "not  above  fifty-six  degrees"  or  to  be  "fifty-six 
degrees  and  above."  The  board  and  the  Circuit  Court  both  found  that 
it  was  below  56.  Their  opinions  indicate  that  this  conclusion  was  in 
part  induced  by  a  consideration  of  tests  made  by  polariscopists  other 
than  those  employed  by  the  government  to  make  the  official  tests. 
Suggestion  is  made  that  fermentation  had  set  in  when  the  first  tests 
were  made,  but  there  is  nothing  in  the  record  to  show  when  it  set  in 
or  when  it  ceased.  And,  whatever  be  the  fact  as  to  this,  the  condition 
of  drainings  for  assessment  purposes  is  the  condition  in  which  they 
were  when  imported,  and  the  official  test  was  nearer  in  time  to  the  date 
of  importation  than  was  any  subsequent  test.  There  is  no  controversy 
as  to  the  fundamental  facts — the  observed  facts  as  distinguished  from 
inferred  facts — ^and  they  are  set  forth  with  great  fullness  in  the  dis- 
senting opinion  of  General  Appraiser  De  Vries,  which  also  contains 
all  relevant  quotations  from  the  treasury  regulations  governing  the 
method  of  conducting  polariscopic  tests.  This  opinion,  although  writ- 
ten two  years  before,  is  fully  in  accord  with  the  decision  of  this  court 
in  United  States  v.  Bartram  Bros.,  131  Fed.  833,  65  C.  C.  A.  657,  and 
it  seems  unnecessary  to  do  more  than  express  our  concurrence  with 
the  dissentient  General  Appraiser  in  disposing  of  this  appeal. 

As  was  pointed  out  in  the  Bartram  Case,  Congress  left  it  to  the 
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Secretary  of  the  Treasury  to  provide  by  appropriate  regulations  for 
the  taking  of  tests  by  polariscope.  The  evidence  in  that  case  showed 
that  the  test  was  of  so  delicate  a  character  that  there  were  such  sources 
of  error,  such  differences  of  result  when  the  same  sample  was  tested 
or  the  same  readings  taken  by  diflFerent  individuals;  that  it  was  es- 
sential to  have  some  well-settled  method,  which,  while  not  always  ab- 
solutely accurate,  should  be  at  least  uniform  in  its  application.  Briefly 
stated  the  method  prescribed  is  to  send  to  the  laboratory  two  samples 
of  each  mark  in  two  separate  sample  boxes,  and  at  least  two  tests  are 
required  to  be  made  of  each  sample.  The  respective  samples  are  di- 
vided into  two  equal  portions,  which  shall  be  tested  by  diflferent  ex- 
perts, and  the  results  averaged  according  to  a  carefully  prescribed 
method.  The  tests  of  the  two  samples  of  a  mark  first  sent  to  the  lab- 
oratory, when  they  correspond  within  five-tenths  of  a  degree,  are  ac- 
cepted and  their  average  taken  as  the  true  test  of  the  sugar.  Pro- 
vision is  made  for  a  retest  upon  the  importer's  application. 

An  examination  of  tiie  record  shows  that  the  dissenting  General 
Appraiser  is  entirely  correct  in  the  statement  that  the  regulations 
were  substantially  followed  in  determining  the  polariscopic  test  of  the 
■drainings  in  question  and  that  "the  one  deviation,  if  any,  was  the  fact 
that  the  second  can  of  samples  was  sent  to  the  laboratory  after  the 
examination  of  the  first  Both  [sets  of  samples  were  taken,  prepared, 
and  put  in  the  two  sample  cans  and  both]  examinations  were  made 
during  the  same  day,  and  the  samples  were  intermixed  before  being 
placed  in  the  can,  and  two  examinations  of  each  sample  were  made 
in  the  laboratory,  and  the  average  duly  made  as  prescribed  by  the 
regulations."  The  first  can  was  divided  into  two  portions,  each  part 
tested  by  a  different  expert,  with  the  result  that  one  part  showed  55.9** 
and  the  other  56°,  giving  55.95°  as  the  accepted  test  of  that  sample. 
The  second  can,  similarly  tested,  showed  56.1°  for  each  portion  and,  of 
course,  66.1°  for  the  accepted  test  of  that  sample.  The  average  of 
the  tests  of  the  contents  of  the  two  sample  boxes,  thus  taken  at  the 
same  time  and  examined  on  the  same  day  (such  tests  corresponding 
within  five-tenths  of  a  degree,  article  1368),  was  properly  taken  as  the 
^'true  test"  of  the  molasses.  And  a  subsequent  retest  made  at  the 
request  of  the  importer  showed  a  higher  percentage.  The  average 
of  the  four  readings  on  test  of  the  two  sample  boxes  first  sent  to  the 
laboratory  was  56.025.  The  importer  contends  that  this  should  not 
be  considered  as  "56^  and  above"  because  the  fraction  is  so  small,  on 
the  theory  de  minimis  non  curat  lex.  We  do  not  assent  to  this  propo- 
sition, the  statute  itself  refers  to  fractions  of  a  degree,  and  the  Treas- 
ury regulations  (article  1364)  provide  that  averages  shall  be  carried 
to  6  places  of  decimals  when  called  for  by  the  figures. 

The  decision  of  the  Circuit  Court  is  reversed. 
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THE  PENNSYLVANIA. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  80,  1907.) 

Nob.  174,  175. 

1.  Admiraltt— Jurisdiction— Maritime  Contracts. 

Contracts  of  a  mixed  nature  are  not  cognizable  In  the  admiralty  courts^ 
and,  where  the  principal  subject-matter  of  a  controversy  belongs  to  the 
jurisdiction  of  a  court  of  common  law  or  of  equity,  the  Incidental  mat- 
ters must  also  be  relegated  to  the  appropriate  jurisdiction,  although  of 
themselves  they  might  be  cognizable  in  admiralty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  1,  Admiralty,  S§ 
131-149,  185-190. 

Jurisdiction  as  to  matters  of  contract,  see  notes  to  The  Richard  Win- 
slow,  18  C.  C.  A.  347,  and  Board  of  Comers  v.  Howard,  27  C.  C.  A.  630.] 

2.  Same. 

A  corporation  organized  to  conduct  a  boys'  school  on  shipboard,  char- 
tered a  vessel  for  the  purpose,  and  also  entered  into  contracts  with  libel- 
ants, by  which  it  engaged  to  take  pupils  for  the  school  year,  who  were 
to  be  received  on  board  and  taught  the  ordinary  studies  of  a  preparatory 
course.  During  the  year,  the  ship  was  to  make  a  voyage  to  foreign  coun- 
tries, and  the  pupils  were  to  be  organized  into  a  cadet  corps  and  given 
instruction  In  nautical  and  naval  matters.  Held,  that  such  contracts  were 
not  maritime,  and  that  their  breach  by  the  corporation  did  not  give  libel- 
ants a  lien  on  the  vessel  enforceable  in  admiralty. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  following  is  the  opinion  of  the  District  G)urt : 

HOI/r,  District  Judge.  These  suits  are  brought  to  recover  damages  for  a 
breach  of  an  alleged  contract  for  the  transportation  of  passengers.  In  June, 
1904,  the  owners  of  the  steamship  Pennsylvania  chartered  her  to  the  Nautical 
Preparatory  School  for  one  year  from  June  1,  1904,  for  |3,000  a  month.  The 
Nautical  Preparatory  School  was  a  corporation  organized  to  conduct  a  boys' 
school  on  shipboard.  The  general  scheme  was  to  have  a  school  on  a  ship, 
in  which  the  ordinary  subjects  studied  by  boys  In  fitting  for  college  should  be 
taught  The  ship,  during  the  school  year,  was  to  make  a  voyage  to  the  lead- 
ing ports  in  the  Mediterranean  and  the  West  Indies,  ultimately  returning  to 
this  country.  It  was  not  the  principal  object  of  this  school  to  teach  the  boys 
seamanship  or  navigation,  but  they  were  to  be  organized  as  a  cadet  corps, 
and  given  incidentally  some  little  instruction  in  navigation.  The  fundamental 
idea,  however,  was  not  the  teaching  of  seamanship,  but  the  establishment  of 
an  ordinary  boys'  school  on  a  ship,  giving  boys  the  experience  of  a  life  at 
sea,  and  of  a  voyage  to  the  leading  sea  ports  of  the  Mediterranean  and  the 
West  Indies,  under  Intelligent  supervision.  The  price  to  be  paid  for  each 
boy  was  $1,280  a  year,  payable  in  advance.  The  boys  were  to  meet  about 
the  middle  of  September,  1904,  at  Providence,  R.  I.,  the  port  from  which 
the  ship  was  to  sail.  About  170  such  boys  were  enrolled  in  the  school,  as- 
sembled  at  Providence  about  the  15th  of  September,  went  on  board  the  steam- 
ship, and  remained  there  about  two  weeks.  About  the  29th  or  30th  of  Sep- 
tanber,  the  charterer  having  got  into  such  pecuniary  embarrassment  that  it 
could  not  carry  out  its  contract,  the  voyage  was  abandoned,  and  the  bojrs 
left  the  ship.  The  libelants  are  parents  or  grandparents  of  certain  boys,  each 
of  whom  paid  the  tuition  charge  of  $1,280.  They  have  filed  this  libel  tn 
rem  against  the  steamer  to  recover  for  the  damages  caused  by  the  charterer's 
failure  to  comply  with  its  contract. 

It  Is  alleged  in  defense  to  this  action  that  the  contract  in  question  was  not 
maritime  hi  its  nature.  It  is  claimed  that  it  was  a  contract  to  keep  a  school, 
and  that  the  voyage  upon  the  steamer  to  Europe  and  back  was  a  mere  Incident 
of  the  contract    The  question  involved  Is  novel.    The  rule,  of  course,  is  well 
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settled  that  an  ordinary  contract  for  the  transportation  either  of  goods  or  of 
passengers,  although  made  by  a  charterer,  imposes  a  maritime  lien  on  the 
ship  which  can  be  enforced  against  It  by  a  proceeding  in  rem  (The  Moses  Tay- 
lor, 4  Wall.  411,  18  L,  Ed.  397 ;  The  Aberfoyle,  1  Blatch.  360,  Fed.  Cas,  No. 
17) ;  but  it  is  apparent  that.  In  such  a  case  as  this,  the  application  of  the 
general  principle  imposes  a  very  heavy  liability  upon  the  owners  of  the  ves- 
sel, which  at  the  first  glance  seems  Inequitable.  If  the  master  of  an  ordinary 
school  on  land  had  hired  certain  premises  In  which  to  carry  on  the  school, 
and  had  then  violated  his  contract  with  his  pupils*  parents  for  their  instruc- 
tion, not  only  would  It  be  deemed  an  absurd  claim  In  law  that  any  lien  would 
arise  against  the  owners  of  the  real  estate  for  tuition  paid,  but  any  attempt 
to  make  them  liable  would,  I  think,  be  regarded  as  inherently  unjust.  But 
the  rule  In  admiralty  that  the  ship  is  liable  for  all  contracts  of  affreightment 
or  transportation  is  based  on  the  fact  that  a  ship  is  constantly  moved  from 
one  part  of  the  world  to  another,  and  that  creditors  would  have  no  adequate 
security  and  no  prompt  remedy  for  the  collection  of  debts  Incurred  In  the 
operation  of  the  ship.  If,  as  In  the  case  of  land  contracts,  they  were  obliged 
to  proceed  against  the  person  who  incurred  the  debts  by  suits  In  personam. 
The  principle,  therefore,  is  fundamental  In  the  admiralty  that  the  ship  is 
bound  for  all  contracts,  either  of  affreightment  or  transportation,  and.  If 
this  was  In  fact  a  martlme  contract  for  the  transportation  of  these  boys 
from  this  country  to  Europe  and  return,  It  Is  difficult  to  see  why  the  ordinary 
rule  Is  not  applicable  in  this  case.  It  is  obvious  that  the  object  of  the  con- 
tract was  at  least  partly  maritime.  The  boys  were  to  be  taken  to  Ehirope  and 
back,  and  they  were  to  be  Incidentally  given  some  instruction  In  subjects 
which  could  only  be  properly  taught  on  shipboard.  The  charter  party  was,  of 
course,  a  maritime  contract,  and,  for  my  part,  I  cannot  see  why,  so  far  as 
the  contract  for  tuition  Involved  the  chartering  and  use  of  a  ship,  it  was  not, 
to  that  extent,  a  maritime  contract.  The  fact  that  a  school  was  to  be  car- 
ried on  during  the  voyage  does  not  seem  to  me  to  be  the  predominant  feature 
of  the  scheme,  at  least  so  far  as  the  liability  of  the  ship  Is  concerned.  Un- 
doubtedly, a  portion  of  the  $1,280  paid  by  the  parents  of  each  pupil  was  for 
tuition ;  but  a  considerable  portion  also  must  have  been  paid  to  reimburse  for 
the  expense  involved  in  the  charter  of  the  ship.  The  question  is  a  nice  one, 
but  In  my  opinion  the  contract  between  the  parents  and  the  school  was  a  con- 
tract, among  other  things,  for  the  transportation  of  passengers  to  Europe  and 
back,  for  the  performance  of  which,  on  general  principles,  the  steamer  was 
liable  in  rem. 

But  It  Is  also  a  general  principle  that  no  lien  arises  so  long  as  such  con- 
tracts of  affreightment  or  transportation  are  purely  executory.  If  the  voyage 
Is  abandoned  without  anything  having  been  done  under  the  contract,  no  ac- 
tion lies  In  rem.  The  question,  therefore,  In  this  case,  is  whether  the  fact 
that  the  boys  went  aboard  the  ship  and  lived  on  it  at  Providence  for  some 
two  weeks  constituted  a  beginning  of  the  voyage,  within  the  authorities,  which 
Imposed  a  maritime  lien  on  the  steamer.  There  are  some  cases  which  seem 
to  intimate  that.  If  any  portion  of  the  cargo  Is  put  on  board  or  delivered  on 
the  dock  Into  the  custody  of  the  ship  for  transportation,  a  lien  attaches,  al- 
though the  voyage  is  afterwards  abandoned;  but  I  have  found  no  authority 
for  the  proposition  that,  under  a  contract  for  the  transportation  of  a  passen- 
ger, the  mere  fact  that  the  passenger  has  gone  on  board  the  ship  is  sufficient 
to  Impose  a  maritime  lien  on  the  vessel,  If  the  voyage  Is  never  undertaken, 
and  is  abandoned.  In  The  City  of  London,  1  Wm.  Rob.  Adm.  88,  Dr.  Lushing- 
ton  said:  "Now,  In  the  course  of  the  arguments  that  have  been  addressed  to 
the  court,  it  has  been  admitted  on  the  one  side  that  if  a  seaman  Is  engaged 
on  board  a  vessel,  and  the  owners  think  fit  to  abandon  the  voyage  for  which 
such  seaman  has  been  engaged,  he  would  not  be  entitled  to  sue  In  this  court 
for  his  redress,  but  must  seek  his  remedy  at  common  law,  by  an  action  on 
the  case.  To  this  position  I  am  disposed  to  accede,  and  for  this  reason:  That 
in  such  a  case  there  would  be  nothing  to  show  the  real  amoimt  of  loss  sustain- 
ed. ••  ♦  But,  again,  there  is  another  case  in  which  It  has  been  admitted 
that  the  court  has  Jurisdiction,  viz.,  where  a  seaman  has  been  taken  on  board, 
the  voyage  been  prosecuted,  and  during  its  progress  the  seaman  has  been  un- 
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dolj  dlschargecL  In  this  case,  it  is  acknowledged  that  the  seaman  so  dis- 
charged ma>'  seek  his  remedy  in  this  court." 

In  The  Bella  (D.  G.)  91  Fed.  540,  542,  it  is  said:  **Until  a  passenger  has 
rendered  himself  on  board,  for  the  purpose  of  being  carried  as  a  passenger, 
performance  of  the  contract  has  not  been  commenced,  so  as  to  subject  the 
Teasel  to  a  lien.  The  Eugene  (D.  C.)  83  Fed.  222;  Id.,  31  C.  C.  A.  345,  87  Fed. 
lOOL  Merely  going  on  board  to  inspect  the  vessel,  or  to  select  and  reserve 
a  sleeping  berth,  is  not  any  part  of  a  Journey,  nor  the  beginning  of  the  rela- 
tk)n  of  carrier  and  passenger.  So  the  owner  of  the  cargo  has  no  lien  upon 
the  vessel  for  the  breach  of  a  contract  of  aflPreightment,  imtil  the  cargo,  or 
some  portion,  has  been  laden  on  board  or  delivered  to  the  master.  Scott  v. 
The  Ira  Chaflfee  (D.  C.)  2  Fed.  401,  and  cases  there  cited.  See,  also,  Schooner 
Freeman  v.  Buckingham,  59  U.  S.  182;  15  L.  Ed.  341;  The  Eugene,  87  Fed. 
1001,  31  C.  C.  A.  345;  The  Priscilla,  114  Fed.  836,  52  C.  C.  A.  470,  and  cases 
there  cited.*' 

The  only  evidence  in  this  case  upon  whiHi  clalni  oan  ba  nmde  that  the  con- 
tract did  not  remain  purely  executory  is  the  following  statement  contained 
la  the  stipulation  upon  which  this  case  was  submitted:  "(7)  E5ach  of  the  boys 
«irolied  as  students,  as  aforesaid,  went  on  board  the  said  steamship  Pennsyl- 
▼ania  pursuant  to  the  said  enrollment  and  payment  of  consideration,  as  afore- 
said, at  or  prior  to  September  15,  1904,  the  said  steamship  then  lying  at  Provi- 
toice,  R,  L^  and  each  of  the  said  boys  so  enrolled  remained  on  board  the 
mid  steamship  about  the  period  of  two  weeks,  and  each  left  the  said  steam- 
tiiip  on  or  about  the  29th  or  30th  of  September,  1904,  at  Providence,  afore- 
said, when  and  where  the  said  voyage  and  cruise  of  the  said  steamship  was 
abandoned." 

The  inference  from  this  statement  is  that  the  boys  lived  on  the  steamship 
for  about  two  weeks,  while  she  lay  in  port  at  Providence  waiting  to  sail.  If 
during  that  period  they  had  remained  at  a  hotel  or  boarding  house  at  Provi- 
dence, and  had  not  gone  on  board  until  the  ship  was  ready  to  sail,  It  seems 
to  me  dear  that  no  claim  could  be  made  that  any  lien  attached  to  the  ship. 
The  question  is  whether  the  single  fact  that  they  lived  on  board  during  the 
two  weeks,  until  the  abandonment  of  the  voyage,  is  sufficient  to  impose  a  mari- 
time lien  on  the  vessel.  While  the  question  is  not  free  from  doubt,  I  think 
that  no  lien  was  created.  The  boys  during  those  two  weeks  simply  boarded 
(A  an  anchored  vessel.  They  were  not  yet,  in  my  opinion,  in  a  legal  sense 
paaaoigers  on  a  ship. 

Mj  conclusion  is  that  the  libel  should  be  dismissed,  with  costs. 

J.  M.  Perry  and  William  S.  Maddox,  for  appellants. 
Henry  G.  Ward,  William  S.  Montgomery,  and  Robinson,  Biddle 
&  Ward,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  The  libelants,  who  brought  this  ac- 
tion to  enforce  a  lien  against  the  steamship,  were  defeated  in  the  court 
below,  and  this  appeal  presents  the  question  whether  by  their  contract 
with  the  charterer  oi  the  steamship  Pennsylvania,  and  the  charterer's 
breach  of  the  contract,  they  acquired  a  lien  against  the  vessel  enforce- 
able in  admiralty.  It  is  conceded  for  the  appellant  that,  if  the  con- 
tract was  maritime  in  its  nature,  the  libelants  acquired  a  maritime  lien 
by  the  charterer's  breach,  and  the  real  inquiry  therefore  is  whether 
the  contract  was  in  such  sense  maritime  as  to  be  cognizable  in  ad- 
miralty. 

By  a  charter  party  made  in  June,  1904,  between  the  owner  of  the 
Pennsylvania  and  the  Nautical  Preparatory  School,  the  "bare  ship, 
without  crew,  fuel  or  supplies,"  was  let  to  the  latter  for  the  term  of 
one  year,  and  soon  thereafter  possession  of  the  vessel  was  delivered 
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by  the  owner  to  the  charterer.  The  Nautical  Preparatory  School  was 
a  corporation  of  Rhode  Island,  organized  for  the  "purpose  of  conduct- 
ing a  school  for  boys  on  shipboard."  Prior  to  September,  1904,  the 
school  corporation  had  made  contracts  severally  with  the  libelants^ 
whereby  they  respectively  enrolled  their  sons  as  "cadet  pupils"  in  a 
school  to  be  conducted  on  board  the  steamship  for  the  school  year 
beginning  September  15,  1904.  These  contracts  were  induced  by 
a  prospectus  circulated  by  the  school  corporation,  setting  forth  its  edu- 
cational scheme  and  the  terms  and  conditions  of  its  undertaking.  The 
prospectus  represented  that  the  vessel  had  been  chartered,  and  would 
be  equipped  with  a  library,  museum,  laboratory,  and  gjrmnasium; 
that  a  corps  of  skilled  instructors  would  direct  the  studies  of  the  pupils 
in  a  curriculum  including  mathematics,  history,  geography,  literature, 
and  the  languages,  and  a  competent  director  would  have  charge  of 
their  physical  training;  that  the  school  would  maintain  a  naval  or- 
ganization and  discipline,  the  cadets  being  formed  into  companies 
with  officers  selected  from  themselves,  and  the  cadets  would  be  in- 
structed in  naval  and  military  drills,  and  in  the  handling  and  naviga- 
tion of  the  vessel;  and  that  the  school  year  would  comprise  a  nine 
months'  cruise  upon  the  steamship  to  foreign  countries  and  visits  by 
the  pupils  to  all  places  of  interest  in  charge  of  the  professors.  The 
charges  per  school  year  were  to  be  $1,280,  payable  in  advance,  cover- 
ing "tuition,  board,  laundry,  clothing,  uniforms,  text-books,  all  ex- 
penses on  shore,  languages,  the  installation  of  dass  museums,  gym- 
nastics, and  athletics,  and  all  the  niany  extras  which  swell  the  simple 
tuition  charges  of  other  schools."  The  libelants  made  the  advance 
payments  of  $1,280  each.  Prior  to  September  16,  1904,  the  pupils 
went  on  board  the  steamship  at  Providence,  where  she  was  lying  in 
port,  and  remained  on  board  about  two  weeks,  when  the  school  cor- 
poration, apparently  because  of  pecuniary  embarrassment,  abandoned 
the  voyage,  and  the  pupils  left  the  vessel. 

It  is  not  enough  that  the  contract  includes  a  maritime  adventure 
among  its  objects,  or  that  it  was  to  be  performed  at  sea.  Unless  it 
was  purely  maritime,  it  was  not  one  of  which  a  court  of  admiralty  has 
jurisdiction.  In  the  language  of  Justice  Clifford,  in  The  Belfast,  7 
Wall.  637  (19  L.  Ed.  266): 

"Contracts,  claims,  or  services,  purely  maritime,  and  touching  rights  and* 
duties  appertaining  to  commerce  and  navigation,  are  cognizable  in  the  ad- 
miralty courts." 

Contracts  of  a  mixed  nature  are  not  cognizable  in  these  courts,  and 
that  there  is  a  sufficient  reason  for  this  is  well  illustrated  by  the  pres- 
ent case.  Here  is  the  ordinary  contract  between  school  proprietors  and 
patrons,  with  the  further  provisions  that  the  school  is  to  be  located  on 
shipboard,  and  the  course  of  instruction  is  to  include  a  foreign  voyag^e 
and  studies  in  nautical  and  naval  matters.  Combined  with  the  provi- 
sions of  common-law  obligation  are  some  that  may  relate  to  maritime- 
services.  How  can  a  court  of  admiralty  separate  the  liabilities  and 
apportion  the  damages  arising  from  the  breach  of  the  maritime  part 
of  the  contract?  Whenever  the  principal  subject-matter  of  a  con- 
troversy belongs  to  the  jurisdiction  of  a  court  of  common  law,  or  of 
equity,  the  incidental  matters  must  also  be  relegated  to  the  appropriate 
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jurisdiction,  notwithstanding  of  themselves  they  might  be  cognizable 
in  admiralty.  Kellum  v.  Emerson,  2  Curt.  79,  Fed.  Cas.  No.  7,669 ; 
Grant  v.  Poillon,  20  How.  162,  15  L.  Ed.  871 ;  Minturn  v.  Maynard, 
17  How.  477,  15  L.  Ed.  235 ;  Hall  v.  Hudson,  2  Sprague,  65,  Fed. 
Cas.  No.  5,935;  Vandewater  v.  Mills,  19  How.  82,  15  L.  Ed.  554. 

In  Plummer  v.  Webb,  4  Mason,  380,  Fed.  Cas.  No.  11,233,  Judge 
Story  had  occasion  to  consider  a  somewhat  similar  question  in  a  case 
where  a  minor  had  been  apprenticed  by  his  parent  for  a  voyage  to  sea, 
and  had  received  improper  treatment  by  the  master  of  the  vessel. 
Judge  Story  said: 

"I  cannot  say  that  the  whole  contract  is  here  of  a  maritime  nature.  There 
are  mixed  up  in  it  obligations  ex  contractu  not  necessarily  maritime,  and  sa 
far  the  contract  is  of  a  special  nature.  In  cases  of  a  mixed  nature,  it  Is 
not  a  suflaclent  foundation  for  admiralty  jurisdiction  that  there  are  involved 
some  ingredients  of  a  maritime  nature.  The  substance  of  the  whole  contract 
must  be  maritime." 

In  Krohn  v.  The  Julia  (C.  C.)  37  Fed.  369,  it  was  held  that  a  con- 
tract by  the  master  of  a  vessel  to  carry  cargo,  sell  it,  and  account  for 
the  proceeds,  could  not  be  enforced  in  admiralty.  In  The  Illinois,  2 
Flip,  383,  Fed.  Cas.  No.  7,005,  it  was  held  that  the  breach  of  a  con- 
tract for  maintaining  a  bar  for  the  sale  of  liquors  upon  a  vessel  was 
not  the  subject  of  admiralty  cognizance.  In  both  of  these  cases  the 
contract  was  regarded  as  a  common-law  contract,  notwithstanding  it 
related  incidentally,  and  to  that  extent  materially,  to  the  navigation  of 
a  vessel.  So,  in  the  present  case,  what  was  to  be  done  on  shipboard 
was  merely  an  incident  of  a  contract  which  was  essentially  of  a  com- 
mon-law nature. 

We  entertain  no  doubt  that  the  libel  should  have  been  dismissed,, 
and  the  decree  is  therefore  affirmed,  with  costs. 


(104  Ted.  354.) 

THE  ASHER  J.  HUDSON. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  80,  1907.) 

No.  262. 

TOWAGB— AfiANDONMKNT  OF  TOW— LIABII.ITT  OF  TUG. 

Evidence  Jield  to  support  the  finding  of  the  trial  court  that  the  leak- 
ing of  a  barge  in  tow  which  made  it  necessary  to  abandon  her  did  not 
result  from  her  groimdlng  through  the  fault  of  the  tug,  but  that  it  was 
due  to  her  unseaworthy  condition;  and  the  tug  also  held  not  in  fault 
for  not  sooner  going  in  search  of  the  barge  after  her  crew  had  been  taken 
off  and  she  had  gone  adrift  at  sea  in  the  night,  in  view  of  the  belief  of 
all  parties  that  she  had  foundered. 

[Ed.  Note. — For  cases  in  pioint,  see  Cent  Dig.  vol.  45,  Towage,  $  36.1 

ApptBl  from  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

On  appeal  from  a  decree  of  the  District  Court  for  the  Southern  Dis- 
trict of  New  York  dismissing  the  libel  of  the  owners  of  the  barge  Centi* 
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pede  to  recover  damages  alleged  to  have  been  occasioned  by  the  negli- 
gence of  the  tug  Asher  J.  Hudson  in  towing  the  barge  onto  the  shoals 
after  passing  Winter  Quarter  Lightship  and  in  subsequently  abandon- 
ing her. 

The  facts  fully  appear  in  the  opinion  of  the  District  Judge,  which 
is  reported  in  145  Fed.  731. 

LaRoy  S.  Gove,  for  appellants. 
E.  R.  Baird,  Jr.,  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  principal  question  involved  is  one  of 
fact,  viz.,  Did  the  tug  tow  the  barge  on  the  shoals  after  passing  Winter 
Quarter  Lightship  ?  The  District  Judge  after  hearing  all  the  witnesses 
determined  this  question  in  favor  of  the  tug  and,  even  though  the  tes- 
timony were  evenly  balanced,  we  should  not  feel  justified  in  reversing 
his  finding  under  the  well-known  rule  of  this  court.  The  Wallace  B. 
Flint,  130  Fed.  339,  64  C.  C.  A.  684.  Not  only  are  we  satisfied  that 
the  District  Judge  was  right,  but  we  are  unable  to  see,  after  reading 
the  record,  how  any  other  conclusion  could  have  been  reached.  The 
burden  was  on  the  libelants  to  prove  that  the  tug  was  at  fault  in  tow- 
ing the  barge  out  of  her  true  course  into  shoal  water  where  she  struck 
bottom,  causing  the  leak  which  produced  the  disaster.  Not  only  did 
they  fail  in  this  but  the  great  preponderance  of  testimony  proves  to 
our  satisfaction  that  the  course  taken  by  the  tug  was  the  proper  and 
usual  one  and  that  the  situation  which  made  it  necessary  for  the  crew 
of  the  barge  to  abandon  her  was  caused  by  her  own  unseaworthy  con- 
dition. 

There  was  no  fault  on  the  part  of  the  tug  after  the  crew  had  been 
taken  from  the  water-logged  barge.  Everyone,  including  her  own 
crew,  expected  her  to  sink  and  when  it  was  discovered  the  next  morn- 
ing that  she  was  missing  the  master  of  the  tug  was  not  required  to 
leave  the  barge  Camp  and  go  in  search  of  the  Centipede,  as  he  had 
every  reason  to  believe  that  she  was  then  at  the  bottom  of  the  ocean. 
As  soon  as  he  heard  that  she  was  afloat  he  went  to  her  assistance,  but 
as  she  was  then  in  charge  of  another  tug  his  services  were  declined. 

There  were  marks  on  the  Centipede's  bottom  indicating  that  she  had 
been  aground  somewhere,  but  the  fact  that  she  was  beached  inside  of 
Sandy  Hook  and  remained  there  for  t>yenty-four  hours  is  sufficient  to 
account  for  this  condition  of  her  bottom.  The  theory  that  these  in- 
juries might  have  been  caused  at  Sandy  Hook  is  certainly  more  plausi- 
ble than  that  of  the  libelants,  which  is  disproved  by  the  great  prepon- 
derance of  testimony.  Although  the  bottom  at  the  Hook  is  sandy 
there  may  have  been  hard  substances  where  the  Centipede  was  beached 
which,  with  the  action  of  the  wind  and  tide  and  the  swells  from  pass- 
ing steamers,  might  well  account  for  the  injuries. 

It  is  enough,  however,  to  say  that  it  was  incumbent  upon  the  li- 
belants to  prove  that  the  injuries  to  the  bottom  of  the  barge  were  caused 
by  the  negligent  towing  of  the  tug  and  this,  as  we  have  seen,  they 
have  wholly  failed  to  do. 

The  decree  is  affirmed  with  interest  and  costs. 
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(Ibi  Feci  33.) 

H.  MENDELSON  &  CO.  ▼.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    January  31,  1907.) 

No.  124  (3.359). 

t  Customs  Duties— Classification— Silk  Fabrics— "In  the  Gum"— "Boil- 
id  Off." 

Under  Tariff  Act  July  24,  1897,  c.  11,  S  1,  Schedule  L,  par.  387,  30 
Stat  186  [U.  S.  Comp.  St  1901,  p.  1669],  providing  for  silk  fabrics  when 
*'in  the  gum"  and  when  "boiled  off,"  held,  that  fabrics  which  on  boiling 
lost  from  18  to  27  per  cent,  in  weight  were  classlble  under  the  former, 
rather  than  the  latter,  clause. 

2.  Same— Appeal  from  Board   of  General  Appraisers— Introduction   of 

Further  Evidence. 

As  to  the  rule  of  U.  S.  v.  China  &  Japan  Trading  Co.,  71  Fed.  864,  18 
C.  C.  A.  335,  that,  where  an  Importer  fails  to  appear  beforo  the  Board  of 
General  Appraisers,  he  may  not  introduce  further  evidence  in  the  Cir- 
cuit Court  on  appeal  from  the  Board,  under  Customs  Administrative 
Act  June  10,  1890,  a  407,  §  15,  26  Stat  138  [U.  S.  Comp.  St  1901,  p.  1933], 
held,  that  that  rule  does  not  apply  where  the  Importer  appeared  before 
the  Board  and  offered  some  evidence. 

3.  Same— Evidence— Ex  Parte  Affidavit. 

It  was  an  offer  of  "evidence"  where  an  Importer  appeared  before  th6 
Board  of  General  Appraisers  and  submitted  an  affidavit  made  by  a  person 
in  a  foreign  country. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

For  decision  below,  see  146  Fed.  78,  affirming  a  decision  of  the 
Board  of  United  States  General  Appraisers. 

The  case  Involves  the  construction  of  Customs  Administrative  Act  June  10, 
1890,  c.  407,  §  15,  26  Stat  138  [U.  S.  Comp.  St.  1901,  p.  1933],  respecting 
appeals  from  the  Board  of  General  Appraisers  to  the  IJnited  States  Circuit 
Court  which  provides  that  the  court  "may"  refer  the  case  to  a  General  Ap- 
praiser to  take  "further  evidence  ♦  ♦  ♦  in  such  order  and  under  such 
rules  as  the  court  may  prescribe."  The  government  contended,  in  support  of 
the  decision  of  the  Circuit  Court,  that  no  legal  evidence  was  taken  before 
the  Board,  and  that  therefore  no  "further"  evidence  should  be  permitted  in 
the  Circuit  Court ;  and  It  was  argued  in  the  brief,  with  regard  to  the  provision 
quoted  from  said  section  15:  "The  whole  object  of  this  act  was  to  obtain, 
in  the  first  instance,  from  the  Board  of  Appraisers,  their  decision  upon  ques- 
tions of  classification;  and  where  no  legal  testimony  is  offered  before  said 
Board  when  the  case  is  called  for  argument,  the  appellant  cannot  In  his  ap- 
peal ask  that  further  testimony  may  be  taken.  •  •  •  Since  the  China  & 
Japan  Trading  Company  decision.  It  has  been  generally  recognized  that,  where 
the  importers  neglected  to  appear  before  the  Board  on  due  notice,  they  would 
be  denied  the  privilege  of  introducing  further  evidence  in  the  Circuit  Court. 
The  question  arises:  Are  they  in  any  better  position,  if  they  do  appear  and 
introduce  an  ex  parte  affidavit,  which  would  not  be  received  or  considered  by 
any  court  as  l^al  evidence?"  In  the  importers*  brief  It  was  urged  that  the 
Board  had  admitted  the  affidavit  as  evidence,  and  that  this  admission  made 
It  competent  under  the  further  provision  of  said  section  that  "all  the  evi- 
dence taken  by  and  before  said  appraisers  shall  be  competent  evidence  before 
said  circuit  court" ;  and  it  was  pointed  out  that  this  court.  In  U.  S.  v.  Down- 
ing, 146  Fed.  56,  60,  76  C.  C.  A.  376,  had  considered  and  given  weight  to  an 
ex  parte  affidavit  made  by  the  exporter  of  the  goods.  Note  U.  S.  v.  Hemp- 
stead (C.  C.)  153  Fed.  483. 
83C.C.A.— 10 
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Walden  &  Webster  (Howard  T.  Walden,  of  counsel),  for  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  merchandise  in  controversy  con- 
sists of  pongee  silk  in  the  piece  imported  from  China  and  generally 
known  as  '^Shantungs."  It  is  concededly  covered  by  paragraph  387, 
the  relevant  parts  of  which  are  as  follows : 

"Par.  387.  Woven  fabrics  In  the  piece,  not  speclaUy  provided  for  in  tbis 
act  weighing  not  less  than  one  and  one-third  ounces  per  square  yard  and  not 
more  than  eight  ounces  per  square  yard  •  •  •  If  composed  wholly  of 
silk,  •  ♦  ♦  If  In  the  gum,  two  dollars  and  fifty  cents  per  pound ;  If  boiled 
off  ♦  ♦  ♦  three  dollars  per  pound."  Act  July  24,  1897,  c.  11,  §  1,  Schedule 
L,  30  Stat  186  [U.  S.  Comp.  St  1901,  p.  1669]. 

The  government  contends  that  the  fabrics  imported  have  been  boiled 
off ;  the  importer  that  they  are  still  in  the  gum. 

Testimony  was  taken  in  the  Circuit  Court,  but  the  judge,  upon  mo- 
tion of  counsel  for  the  government,  expunged  it,  citing  U.  S.  v.  China 
&  Japan  Co.,  71  Fed.  864,  18  C.  C.  A.  335.  In  the  case  cited  the 
importer  offered  no  evidence  in  support  of  his  protest,  and  "failed  to 
appear  pursuant  to  the  Board's  notification  to  show  cause  why  the 
action  of  the  collector  should  not  be  affirmed."  In  the  case  at  bar, 
however,  the  importer  did  appear  and  oflFered  evidence,  which  the 
board  found  not  satisfactory.  It  consisted  merely  of  an  affidavit  made 
by  a  person  in  China.  The  rule  laid  down  in  the  China  &  Japan  Case 
does  not  apply  where  the  importer  appears  and  offers  some  evidence 
to  support  his  protest.  We  are  of  the  opinion  therefore  that  the  evi- 
dence taken  in  the  Circuit  Court  was  properly  in  the  record  and  should 
be  considered. 

Upon  the  question  in  controversy  the  preponderance  of  proof  is 
clearly  with  the  importer,  disregarding  entirely  the  ex  parte  affidavit 
above  referred  to.  It  appears  Siat  mere  inspection  and  manipulation 
will  not  determine  whether  or  not  a  particular  piece  of  silk  has  been 
"degummed" ;  that  is,  has  been  "boiled  oflF,"  a  process  which  removes 
the  gum.  The  test  universally  employed  is  to  weigh  the  silk,  then  boil 
it  off,  and  then  weigh  it  again.  If  by  this  process  it  loses  in  weight  only 
some  small  percentage — 5  per  cent,  or  less — that  fact  indicates  that  it 
had  been  already  boiled  off.  If,  on  the  contrary,  the  loss  of  weight 
is  heavy — over  16  or  20  per  cent. — then  it  is  evident  that  the  silk  had 
not  been  boiled  off  before  the  test  was  made.  The  samples  of  the 
pieces  actually  imported  in  this  case  had  been  lost  or  mislaid  before 
testimony  was  taken  in  the  Circuit  Court;  but  the  importer  proved 
that  the  importation  was  of  standard  goods,  and  produced  samples 
which  he  identified  as  being  in  all  respects  similar  to  the  goods  covered 
by  this  protest,  and  this  testimony  was  corroborated  by  the  customs 
examiner.  These  samples  were  tested  by  a  disinterested  witness  from 
a  silk  dyeing  and  finishing  company,  who  cut  them  into  equal  parts 
and  boiled  off  one  part  of  each.  A  comparison  of  weights  showed  a 
loss  varying  from  18  to  27  per  cent.,  which,  according  to  the  undis- 
puted testimony,  would  indicate  that  the  sample  thus  tested  had  not 
previously  been  boiled  off. 
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The  only  testimony  offered  by  the  government  is  the  return  of  the 
assistant  appraiser  and  the  evidence  of  a  silk  manufacturer.  The  re- 
turn, however,  does  not  give  the  conclusion  of  the  appraising  officer, 
but  states  that  the  silk,  "according  to  the  report  of  the  government 
analyst,  is  boiled  oflf."  No  such  report  is  presented,  nor  was  the 
analyst  examined,  and  the  examiner  who  prepared  the  return  declined 
to  express  his  own  opinion.  The  silk  manufacturer  tested  the  samples 
proved  in  the  Circuit  Court,  and  found  that  they  lost  less  than  2  per 
cent  by  boiling.  On  cross-examination,  however,  he  admitted  that  he 
boiled  them  in  plain  water  only,  while  it  is  shown  that  the  practical 
business  way  employed  to  remove  the  gum  is  to  boil  the  silk  oflF  in 
water  containing  10  per  cent,  of  olive  oil  soap.  The  soap  softens  up 
the  gum  and  cuts  the  greases,  thereby  making  the  boiling  really  ef- 
fective. Without  the  use  of  soap  it  will  not  thoroughly  remove  the 
gum.  Upon  this  record  it  seems  clear  that  the  silk  in  controversy  had 
not  been  boiled  off  before  importation. 

The  decision  of  the  Circuit  Court  is  reversed. 


a54  Fed.  35.) 

FRIBS-BRBSLIN  CO.  v.  STAR  FIRE  INS.  CO. 

(Circuit  Court  of  Appeals,  Third  Olrcult.    May  25,  1907.) 

No.  23. 

Iksubancs— Construction  of  Poliot— Avoidance  fob  Bbeaoh  of  Condition. 
A  single  standard  form  of  fire  insurance  policy  adopted  by  a  state  can- 
not be  construed  as  Intended  for  use  only  In  the  Insurance  of  real  prop- 
erty alone  or  personalty  alone,  but  may  be  used  for  the  joint  insurance 
of  both,  and,  where  so  used,  a  provision  that  it  shall  be  void,  **if  the 
subject  of  insurance  be  personal  property  and  be  or  become  incumbered 
by  a  chattel  mortgage,"  applies  and  renders  it  void  as  to  both  realty  and 
personalty,  where  there  were  chattel  mortgages  on  the  personalty  covered 
thereby  when  it  was  issued,  which  fact  was  not  disclosed  to  the  insurer. 
[Bd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  §§ 
636-651.] 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  150  Fed.  611. 

James  Wilson  Bayard  and  John  G.  Johnson,  for  plaintiff  in  error. 

Arthur  S.  Arnold,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  This  case  involves  the  construc- 
tion of  a  policy  of  insurance  issued  in  New  Jersey  to  the  Fries-Breslin 
Company,  a  corporation  of  that  state,  here  called  the  plaintiff,  by  the 
Star  Fire  Insurance  Company,  a  corporation  of  Kentucky,  the  de- 
fendant The  insurance  was  for  a  single  premium,  and  was  on  plain- 
tiff's factory  situate  in  New  Jersey,  and  sundry  personal  property  con- 
tained therein,  for  the  gross  sum  of  $2,500.    The  policy  provided : 

•Tills  entire  policy,  unless  otherwise  provided  by  agreement  endorsed  here- 
on or  added  hereto,  shall  be  void,  •  •  ♦  if  the  subject  of  Insurance  be 
personal  property  and  be  or  become  incumbered  by  a  chattel  mortgage.'' 
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When  the  policy  was  issued,  there  were  two  mortgages  pven  by 
the  plaintiflF  on  its  real  estate  and  buildings,  the  machinery  and  fix- 
tures, and  the  materials  manufactured  and  in  process  of  manufacture 
therein.  Each  mortgage  was  duly  recorded  under  the  laws  of  New 
Jersey,  both  as  a  real  estate  and  as  a  chattel  mortgage.  The  buildings 
and  personal  property  were  destroyed  by  fire.  Suit  was  brought, 
and  a  verdict  had  for  the  plaintiff,  subject  to  the  reserved  question 
whether,  under  the  provisions  quoted,  the  existence  of  these  mortgages 
invalidated  the  policy.  The  court's  action  in  so  holding  and  entering 
judgment  non  obstante  veredicto  in  favor  of  the  insurance  company  is 
here  assigned  for  error. 

The  contention  of  the  plaintiff,  in  substance  is  that  this  policy  blank 
was  not  intended  for  a  joint  insurance  of  real  and  personal  property-, 
but  only  for  the  insurance  of  realty  by  itself  or  personalty  by  itself; 
that  the  avoidance  clauses  are  drawn  for  such  contemplated  separate 
uses,  and  not  for  the  joint  insurance  here  involved — consequently  they 
have  no  application.  We  cannot  so  construe  this  policy.  It  is  unrea- 
sonable to  suppose  the  state  of  New  Jersey,  in  adopting  a  single  stand- 
ard form  of  policy  for  insurance,  intended  to  exclude  its  citizens  from 
the  common  practice  of  covering  by  one  policy  both  real  and  personal 
property.  The  provision,  "if  a  building  or  any  part  thereof  fall, 
except  as  the  result  of  fire,  all  insurance  by  this  policy  on  such  build- 
ing or  its  contents  shall  immediately  cease,"  evidences  the  policy 
contemplated  joint  insurance  of  real  and  personal  property.  More- 
over, the  existence  of  incumbrances  on  property  correspondingly 
reduces  the  interest  of  the  insured  in  the  preservation  thereof,  and 
tends  to  increase  the  hazard  to  the  insurance  company.  If  such  incum- 
brances exist,  a  provision  that  the  company  be  advised  thereof,  before 
it  accepts  the  risk,  is  reasonable.  Now,  the  provision  in  question  was 
inserted  in  the  policy  to  provide  against  the  risk  being  increased  by 
incumbrances.  In  view  of  this  general  purpose,  it  is  unreasonable  to 
construe  the  clause  in  question,  which  is  manifestly  drawn  to  effectuate 
that  purpose,  as  though  it  read,  "if  the  sole  subject  of  the  insurance 
be  personal  property"  or  "the  whole  subject  of  insurance  be  personal 
property."  Yet  we  must  adopt  such  a  construction  to  convict  the  court 
below  of  error.  If  that  be  the  true  construction,  then  the  clause  con- 
ditioned, "if  the  subject  of  insurance  be  a  manufacturing  establish- 
ment, and  it  be  operated  in  whole  or  in  part  at  night,"  and  that  pro- 
viding "if  the  subject  of  insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,"  would  also  fail  to  provide  against  in- 
creased risk  and  hazard,  if  there  was  insured  personal  property  in  such 
establishment  or  building.  A  policy,  it  is  true,  is  strongly  construed 
against  insurance  companies :  but  to  give  these  reasonable  provisions 
such  effect  as  is  here  contended  for  is  not  to  construe  them,  but  under 
the  guise  of  construction  to  deprive  the  insurer  of  clear  rights  under 
the  contract. 

Nor  do  the  authorities  warrant  such  construction.  In  Martin  v. 
Insurance  Company,  67  N.  J.  Law,  623,  31  Atl.  213,  this  form  of  policy 
was  involved.  The  facts  were  the  converse  of  those  now  b<efore  us. 
The  insurance  was  on  a  building  and  certain  chattels  therein.  The 
ground  on  which  the  building  stood  was  not  owned  by  the  insured. 


Digitized  by  VjOOQ IC 


TALE  A  TOWNE  MFG.  CO.  V.  ALDER.  149. 

Under  the  avoiding  provision,  *'if  the  subject  of  insurance  be  a  building 
on  ground  not  owned  by  the  insured/*  it  was  held  the  policy  was  void 
both  as  to  the  building  and  the  chattels  therein.  In  the  Atlas  Company 
V.  Insurance  Company,  138  Fed.  497,  71  C.  C.  A.  21,  the  same  wording 
here  considered  was  involved.  While  the  question  here  involved  was 
not  raised  in  that  case  it  is  significant  that  both  in  the  exhaustive  opin- 
ion of  the  court  and  in  the  dissent,  it  was  assumed  a  mortgage  of  per- 
sonal property,  where  the  policy  covered  both  realty  and  personalty, 
avoided  the  entire  policy.  This  view  finds  support  in  Parsons,  Rich  & 
Co.  V.  Lane,  106  N.  W.  485,  97  Minn.  98 ;  Insurance  Ccmpany  v.  Con- 
nelly, 104  Tenn.  93,  56  S.  W.  828 ;  Plath  v.  Insurance  Ass'n,  23  Minn. 
479,  23  Am.  Rep.  697;  Brown  v.  Insurance  Company,  11  Cush. 
(Mass.)  280;  Barnes  v.  Insurance  Co.,  51  Me.  110,  81  Am.  Dec.  562, 

After  an  examination  of  the  authorities,  we  are  of  the  opinion  that 
both  the  weight  of  reason  and  authority  are  against  the  construction 
contended  for  by  the  plaintiff. 

The  judgment  is  therefore  affirmed. 


a54  Fed.  87.) 

YALE  &  TOWNE  MFG.   CO.  v.  ALDER. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  23.   1907.) 

No.  267. 

Trade- Mabks  and  Tbadb- Names— Unfaib  Competition— Imitation  of  De- 
sign AND  Dress. 

A  mannfacturer  of  locks  who  deliberately  and  intentionally  copied  a^ 
higher-priced  lock  made  by  another  manufacturer  in  form,  size,  coloring,, 
lettering,  and  details  of  finish,  so  that  the  two  were  substantially  identical 
In  Appearance  to  a  casual  observer,  and  retail  purchasers  were  likely  to- 
mistake  one  for  the  other,  is  chargeable  with  unfair  competition,  although' 
the  parts  of  the  lock  separately  may  have  been  open  to  his  appropriation. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  46,  Trade-Marks  and/ 
Trade-Names,  §  81. 

Unfair  competition,  see  notes  to  Scheuer  v.  Muller,  20  C.  C.  A.  16or 
Lare  v.  Harper  &  Bros.,  30  C.  C.  A.  376.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

Appeal  from  decree  (C.  C.)  149  Fed.  783,  dismissing  complaint  in 
suit  for  unfair  competition,  consisting  of  the  imitation  of  a  padlock 
manufactured  by  complainant  and  of  its  catalogue  number.  Decree 
reversed  at  the  close  of  the  argument. 

Edmund  Wetmore  and  W.  A.  Redding,  for  appellant. 
R.  C.  Mitchell,  for  appellee. 

Before  WALLACE,  LACOMBE  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge  (orally).  We  are  prepared  to  dispose  of 
this  appeal  now.  In  cases  like  this,  where  unfair  competition  in  trade 
is  charged,  based  upon  the  manufacture  and  sale  by  the  defendant  of  an 
article  in  simulation  of  one  previously  put  upon  the  market  by  the  plain- 
tiflF,  when  specimens  of  the  articles  are  before  the  court  and  there  is  no 
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question  of  their  authenticity,  the  court  can  judge  of  the  resemblance 
between  them,  and  whether  purchasers  are  likely  to  be  deceived  by 
the  resemblance,  and  the  testimony  of  experts  or  of  dealers  is  of  little 
assistance.  A  comparison  of  the  exhibits  satisfies  us  beyond  any 
doubt  that  the  defendant  has  so  closely  copied  the  plaintiff's  padlock 
in  form,  size,  coloring,  lettering,  and  details  of  finish  that  his  articles 
are  likely  to  induce  purchasers  to  buy  his  padlocks  supposing  them 
to  be  the  padlocks  of  the  plaintiff.  Retail  dealers  and  the  trade  gen- 
erally will  no  doubt  recognize  differences,  and  are  in  no  danger  of 
being  misled  by  any  resemblance  of  identity  between  the  articles ;  but 
the  question  is  whether  their  customers,  the  ordinary  purchasers  who 
buy  from  the  retail  dealer,  are  likely  to  be  deceived;  and  that  they 
are  we  are  thoroughly  convinced. 

Many  of  the  features  of  the  plaintiff's  padlock  were  separately  a 
fair  subject  of  appropriation  by  rivd  manufacturers,  because  they 
were  not  original  with  the  plaintiff,  but  the  plaintiff  was  the  first  to 
assemble  them  together  in  the  concrete  form  in  which  its  padlock  has 
become  known  to  the  public  as  its  product ;  and,  while  we  cannot  say 
that  the  appropriation  by  the  defendant  of  this  particular  feature  or 
that  particular  feature  would  have  been  unfair,  we  can  say  that  when 
all  of  the  prominent  ones  have  been  appropriated,  and  so  assembled 
together  with  slight  variations  in  some  of  them  that  altogether  they 
produce  the  same  general  effect,  and  the  ordinary  purchaser  would 
not  be  apt  to  discover  the  difference,  enough  appears  to  establish  un- 
fair competition.  The  defendant  has  with  a  purpose  taken  the  design 
and  dress  of  the  plaintiff's  padlock.  He  has  carefully  copied  it,  dif- 
ferentiating his  own  from  it  in  minor  details  probably  intending  to  es- 
cape the  charge  of  infringement ;  but  he  has  gone  a  step  too  far  when 
he  has  produced  a  padlock  which  to  casual  observation  is  substantially 
identical  in  appearance  with  the  plaintiff's.  His  apparent  purpose  was 
to  extend  his  trade  with  retail  dealers  and  supplant  the  plaintiff's  sales 
to  such  dealers  by  furnishing  them  with  an  article  which  could  be  sold 
readily  to  customers  as  the  article  made  by  the  plaintiff.  When  the 
defendant  sold  his  locks  to  the  retail  dealers  at  a  considerably  less  price 
per  dozen  than  that  which  they  were  obliged  to  pay  for  the  plaintiff's 
locks,  he  placed  a  strong  temptation  before  these  dealers  to  buy  his 
locks  and  increase  their  profits  by  selling  them  to  customers  wanting 
to  purchase  the  plaintiff's  higher-priced  locks ;  and  we  are  constrained 
to  believe  it  was  intentionally  and  deliberately  done  in  order  to  increase 
his  trade  at  the  expense  of  the  plaintiff's. 

The  evidence  in  the  record  shows  a  laxity  of  business  morality 
among  lock  manufacturers  in  appropriating  the  form,  dress,  and  gen- 
eral appearance  of  each  other's  products  which  is  not  commendable, 
and  which  it  is  to  be  hoped  does  not  exist  in  other  trades ;  but  this 
evidence  and  the  argument  based  upon  it  cannot  influence  the  court  in 
a  case  where  infringement  is  clear  and  the  public  are  likely  to  be  de- 
ceived, and  they  as  well  as  the  plaintiff  are  entitled  to  protection. 
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054  red.  39.) 

UNITED  STATES  v.  JOHNSON  &  JOHNSON. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    March  5,  1907.) 

No.  164  (4,077). 

Customs  Dums— Component  op  Chief  Value— Determination. 

Tariff  Act  July  24,  1897,  c.  11,  §  7,  30  Stat  205  [U.  S.  Comp.  St  1901. 
p.  1693],  proyldlng  that  the  component  material  of  chief  yalue  in  imported 
merchandise  shall  be  determined  with  reference  to  the  yalue  of  the  com- 
ponents in  their  condition  as  found  In  the  article,  means  the  state  which 
the  materials  are  In  when  put  together,  without  regard  to  their  value 
after  being  advanced  to  completion;  and  articles  of  cotton  covered  with 
varnish,  in  which,  before  combination,  the  latter  is  of  less  value,  should 
be  regarded  as  composed  in  chief  value  of  cotton,  irrespective  of  the  fact 
that  subsequent  labor  in  applying  the  varnish  may  render  it  the  compo- 
nent of  chief  value  in  the  completed  articles. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  decision  below  see  (C.  C.)  146  Fed.  148,  reversing  a  decision 
of  the  Board  of  United  States  General  Appraisers  (G.  A.  6,112 ;  T. 
D.  26,609),  which  had  affirmed  the  assessment  of  duty  by  the  col- 
lector of  customs  at  the  port  of  New  York. 

J.  Osgood  Nichols,  Asst.  U.  S.  Atty. 

Hatdi  &  Clute  (J.  Stuart  Tompkins,  of  counsel),  for  importers. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  appeal  involves  the  application  of 
section  7  of  the  tariff  act  of  1897  (Act  July  24,  c.  11,  30  Stat.  205 
[U.  S.  Comp.  St.  1901,  p.  1693]),  which  provides  that  each  and 
every  imported  article  not  enumerated  in  the  act  shall  be  assessed 
for  duty  at  the  highest  rate  at  which  the  same  would  be  chargeable 
if  composed  wholly  of  the  component  material  thereof  of  chief  value, 
and  that  the  words  "component  material  of  chief  value"  shall  be  held 
to  be  that  component  material  which  shall  exceed  in  value  any  other 
single  component  material  of  the  article,  and  the  value  of  the  com- 
ponent material  shall  be  determined  by  the  ascertained  value  of  such 
material  in  its  condition  as  found  in  the  article. 

The  importations  were  nonenumerated  articles  composed  of  a  tubu- 
lar core  of  cotton  (some  of  them  silk),  and  having  superimposed  upon 
the  core  several  coatings  of  varnish.  The  question  is,  which  of  the 
component  materials  is  the  one  of  chief  value?  The  articles  were 
made  in  the  following  manner :  The  manufacturer  first  makes  a  tubu- 
lar cotton  core  of  the  desired  length  and  diameter ;  and  he  then  pre- 
pares a  varnish  made  of  copal  gum  and  linseed  oil.  The  cotton  core 
is  dipped  into  this  varnish,  and  when  the  varnish  has  dried  sufficient- 
ly the  workmen  manipulate  it  by  hand  to  bring  the  varnish  to  the 
required  degree  of  flexibility  and  smoothness.  These  dippings  and 
manipulations  by  the  workmen  are  repeated  several  times  until  the 
varnish  so  tempered  as  to  give  the  superimposed  coatings  the  proper 
degree  of  stiffness  and  flexibility.  Then  the  varnish  is  polished  by 
the  workmen  by  hand  with  pumice  stone  and  cloth,  in  order  to  give  it 
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finally  the  proper  degree  of  smoothness.  According  to  the  evidence 
the  value  of  the  cotton  cores  thus  used,  which  exceeds  the  value  of  the 
silk  cores,  is  3.86  francs  per  hundred.  The  value  of  the  varnish,  in- 
cluding that  of  the  labor  bestowed  in  combining  the  oil  and  the  copaU 
is  1.75  francs.  The  value  of  the  labor  of  manipulating  the  several 
coatings  so  as  to  make  the  final  and  completed  coating  is  15  francs. 

The  importers  insist  that  because  the  value  of  the  varnish,  after 
it  has  been  finally  applied  to  the  articles,  is  16.75  francs,  the  varnish 
is  the  component  of  chief  value.  The  Circuit  Court  sustained  this 
contention. 

Whether  the  component  materials  be  regarded  a3.  cotton  and  var- 
nish, or  as  cotton,  copal,  and  oil,  we  are  of  the  opinion  that  the  cot- 
ton is  to  be  regarded  as  the  component  material  of  chief  value.  It 
is  true  that  the  value  of  the  material  is  to  be  ascertained  in  its  con- 
dition as  found  in  the  article;  but  this  means  in  the  state  in  which 
it  is  found  when  it  is  originally  put  into  the  article,  and  not  in  the 
state  to  which  it  may  be  brought  after  it  has  been  put  there  by  the 
labor  and  skill  subsequently  bestowed  upon  it.  The  material  may 
have  been,  and  generally  has  been,  advanced  from  its  crude  state  by 
labor  and  skill  to  a  condition  in  which  it  is  fit  for  use  in  the  article 
which  is  to  be  wholly  or  in  part  manufactured  from  it ;  and  the  mean- 
ing of  the  statute  is  that  its  value  is  to  be  ascertained,  not  by  that  of 
its  natural  state  or  its  original  condition,  but  by  that  of  its  condition 
when  actually  used  in  manufacturing  the  particular  article.  Under 
previous  tariff  acts  it  had  sometimes  been  contended  that  in  arriving 
at  the  value  of  the  component  material  the  test  was  to  ascertain  its 
value  in  the  state  in  which  the  manufacturer  had  received  it  and 
before  any  enhancement  derived  from  any  work  or  labor  expended 
upon  it  in  bringing  it  to  a  condition  fit  for  use  in  the  particular  article 
manufactured;  but  in  Seeberger  v.  Hardy,  150  U.  S.  420,  14  Sup. 
Ct.  170,  37  L.  Ed.  1129,  the  court  held  that  the  value  of  the  respective 
component  materials  was  to  be  ascertained  at  the  time  "when  they 
were  in  such  condition  that  nothing  remained  to  be  done  upon  them 
except  putting  them  together"  to  make  the  particular  article.  The 
words  "in  the  condition  as  found  in  the  article"  were  doubtless  used 
by  Congress  to  embody  this  construction  in  the  statute.  This  inter- 
pretation of  the  statute  is  consistent  with  that  placed  upon  it  by  this 
court  in  United  States  v.  Hoeninghaus,  137  Fed.  478,  69  C.  C.  A. 
626,  where  we  held  that  the  value  of  the  component  material  as  found 
in  the  article  included  the  cost  of  bringing  the  material  to  the  proper 
shape  for  its  use  in  the  specific  article,  which  in  that  case  included  the 
cost  of  warping  the  silk,  a  process  preliminary  to  the  weaving  process^ 

The  judgment  is  reversed. 
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(154  Fed.  41.) 

THE  EUGENE  P.  MORAN.  THE  CHARLES  B.  MATTHEWS.  THE  15  D 

AND  18  D. 

(Qrcnit  Ck>urt  of  Appeals,  Second  Circuit    April  30,  1906.) 

Nos.  256  and  257. 

h  Collision — Failure  to  Light  Tow — Passing  Signals.  • 

A  finding  affirmed  that  a  tug  passing  down  the  Hudson  river  at  nlgbt, 
two  scows  In  tow  of  such  tug  and  a  meeting  tug,  were  all  in  fault  for  a 
collision  between  one  of  the  scows  and  a  car  float  alongside  of  the  meeting 
tug,  the  tug  and  scows  in  her  tow  because  such  tows  were  not  displaying 
lights  and  the  tug  also  because  she  failed  to  answer  the  passing  signal  of 
the  meeting  tug,  and  the  latter  for  continuing  at  full  speed,  although  re- 
ceiving no  answer  to  her  signal. 

[Ed.  Note. — Signals  of  meeting  vessels,  see  note  to  the  New  York,  Union 
S.  S.  Co.  V.  Erie  &  W.  Transp.  Co.,  80  a  C.  A.  630.] 

Appeals  from  the  District  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 

These  causes  come  here  upon  apf>eals  from  decrees  of  the  District 
Court,  Southern  District  of  New  York,  holding  the  tugs  Moran  and 
Matthews  and  the  scows  15  D  and  18  D  all  in  fault  for  a  collision  be- 
tween 15  D  and  a  car  float  belonging  to  the  New  York  Central  &  Hud- 
son River  Railroad  Company.  The  district  judge  decided  the  cause  as 
to  respective  faults  orally  at  the  close  of  the  trial,  and  subsequently  fil- 
ed an  opinion  as  to  obligation  to  put  up  lights  and  apportionment  of 
damages  which  will  be  found  reported  in  143  Fed.  187. 

Edward  Carpenter,  James  Emerson  Carpenter,  and  Carpenter,  Park 
&  Symmers,  for  the  Du  Bois  Sons  Company. 

Charles  C.  Burlingham  and  Wing,  Putnam  &  Burlingham,  for  the 
Moran. 

A.  G.  Thacher  and  Butler,  Notman  &  Mynderse,  for  the  railroad 
company. 

W.  S.  Montgomery,  Henry  Galbraith  Ward,  and  Robinson,  Biddle  & 
Ward,  for  Dailey  and  Ivins. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  About  7:30  p.  m.  of  February  1,  1905,  the  tug 
Moran  was  towing  two  mud  scows  out  of  a  slip  on  the  west  side  of  the 
Hudson  river,  bound  for  the  dumping  grounds.  Scow  16  D  was  im- 
mediately behind  the  Moran  on  a  hawser,  and  was  followed  by  scow 
18  D  on  another  hawser.  Both  scows  were  owned  by  the  Du  Bois 
Company.  While  thus  proceeding,  they  encountered  the  tug  Matthews 
coming  up  river  with  a  car  float  belonging  to  the  New  York  Central  & 
Hudson  River  Railroad  Company  in  tow.  A  single  employ^  of  the 
railroad  company  was  on  board  the  car  float,  coiling  up  lines  and  get- 
ting the  float  ready  for  dock,  and  an  employe  of  the  tug  was  standing 
on  top  of  the  cars,  keeping  lookout.  No  employe  of  the  railroad  com- 
pany participated  in  any  way  in  the  navigation  of  these  two  vessels, 
which  was  conducted  solely  by  the  master  of  the  tug.  Collision  ensued 
between  the  car  float  and  scow  15  D.  The  evidence  is  very  conflicting, 
and  all  the  witnesses  were  examined  in  court  before  the  district  judge. 
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He  held  the  Moran  and  both  scows  in  fault  because  the  scows  were 
not  displaying  lights ;  and  the  Moran  in  fault  because  she  did  not  an- 
swer the  two-blast  signal  of  the  Matthews,  or  sound  alarm  whistles. 
He  finds  that  the  tow  had  not  yet  got  straightened  out  behind  the 
Moran,  so  that  her  failure  to  answer  was  a  contributing  fault.  He  held 
the  Matthews  in  fault  because  she  continued  on  at  high  speed,  although 
she  had  received  no  response  from  the  Moran.  We  do  not  understand 
that  his  conclusions  are  questioned  if  the  facts  be  as  he  found  them; 
and  no  good  purpose  would  be  served  by  discussing  the  details  of  navi- 
gation. Except  for  the  matter  of  assessment  of  damages,  questions  of 
fact  only  are  involved,  and  it  seems  unnecessary  to  set  fortfi  why  it  is 
that  upon  a  careful  study  of  the  testimony  we  see  no  reason  to  reverse 
his  finding  thereon. 

Interesting  questions  are  presented  as  to  the  damages.  In  the  first 
suit  one-half  of  the  damage  to  15  D  was  assessed  in  equal  proportions 
against  the  Matthews  and  Moran.  In  the  second  suit  the  damages  to 
the  car  float  were  assessed  in  equal  proportions  against  the  Matthews 
the  Moran,  scow  16  D  and  scow  18  D.  In  the  up-going  flotilla  the 
Matthews,  not  owned  by  the  damaged  car  float,  was  in  fault  In  the 
other  flotilla,  the  damaged  scow  16  D,  and  her  companion  scow, 
owned  by  the  same  party,  and  the  Moran,  owned  by  another  claimant, 
were  all  in  fault.  Under  these  circumstances  shall  the  damages  be 
assessed  in  equal  proportions  among  the  four  oflFending  vessels,  or 
shall  the  two  scows  be  considered  a  single  vessel  and  damages  assessed 
in  thirds,  or  shall  damages  be  first  assessed  equally  between  the  two 
flotillas,  and  the  half  assessed  on  the  south-bound  flotilla  be  charged  in 
thirds  against  each  vessel  composing  it  or  half  against  the  Moran  and 
half  against  the  two  scows  ? 

The  authorities  are  not  all  in  accord.  The  Komuk  (D.  C.)  120  Fed. 
841 ;  The  Niobe,  13  P.  D.  556,  [1891]  App.  Cas.  401 ;  The  Brothers,  2 
Biss.  104,  Fed.  Cas.  No.  1,969;  The  Nettie  L.  Tice  (D.  C.)  110 
Fed.  461 ;  The  Express  (D.  C.)  44  Fedv  392,  46  Fed.  860,  52  Fed.  890, 
3  C.  C.  A.  342 ;  The  Peshtigo  (C.  C.)  25  Fed.  488 ;  The  Lyndhurst  (D. 
C.)  92  Fed.  681;  The  Anerly  (D.  C.)  58  Fed.  794.  A  decision  of  the 
question  by  this  court  would  be  controlling  only  in  this  circuit,  and  it  is 
highly  desirable  that  it  be  settled  by  authority.  We  have  therefore  de- 
cided to  certify  the  single  question  as  to  assessment  of  damages  to  the 
Supreme  Court.  When  that  is  answered,  this  court  will  dispose  of  the 
decrees  appealed  from. 


(154  Fed.  42.) 

LANSTON  MONOTYPE  MACHINE  CO.  V.  MERGANTHALER  LINO- 
TYPE CO.  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    March  26,  1907.) 

No.  197. 

L  liiBEL— Speciai,  Damages— Pleading. 

Where  a  count  for  libel  did  not  contain  any  averment  of  Q>ecial  dam- 
ages, defamatory  statements  alleged  respecting  the  quality  and  yalue  of 
plaintiff's  machines  were  insufficient  to  constitute  a  cause  of  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  32,  Libel  and  Slander, 
8  24a] 
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2.  Same— Special  Damages. 

Where,  in  an  action  for  libel  alleged  to  consist  of  a  statement  made  to 
the  President  concerning  the  purchase  of  plaintifTs  typesetting  machines 
tfy  the  public  printer,  the  only  averment  of  special  damages,  in  a  count 
setting  out  defamatory  statements  respecting  the  quality  and  value  of 
plahitifTs  machines,  consisted  of  expenses  incurred  by  plaintiff  in  appear- 
ing at  a  hearing  before  a  commission  appointed  by  the  President  to  in- 
vestigate the  matters  charged  by  defendant  against  the  public  printer, 
which  exi)enses  plaintiff  was  under  no  obligation  to  incur,  such  damages 
were  insufficient  to  sustain  the  action  under  such  count 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  South- 
cm  District  of  New  York. 
For  opinion  below,  see  147  Fed.  871. 

A.  H.  Joline,  Adrian  H.  Larkin,  George  E.  Hargrave,  and  Joline, 
Larkin  &  Rathbone,  for  plaintiff  in  error. 

W.  M.  K.  Olcott  and  Olcott,  Gruber,  Bonynge  &  McManus,  for 
defendants  in  error. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  We  agree  with  the  court  below  that  the  alleged 
libelous  matter  set  forth  in  the  first  cause  of  action  in  the  complaint 
does  not  charge  the  corporation  plaintiff  with  any  corrupt,  dishonest, 
or  dishonerable  business  conduct,  and  is  exclusively  an  attack  upon 
the  public  printer  of  the  United  States  concerning  his  administration 
of  the  government  printing  office.  As  this  count  does  not  contain 
any  averment  of  special  damages,  the  defamatory  statements  respect- 
ing the  quality  or  value  of  the  plaintiff's  machines  do  not  constitute 
a  sufiicient  cause  of  action.  Inasmuch  as  the  same  defamatory  state- 
ments are  set  forth  in  the  second  cause  of  action,  together  with  an 
averment  of  special  damages,  a  sufiicient  cause  of  action  would  be 
stated,  were  it  not  that  the  special  damages  are  alleged  to  consist  only 
in  the  expenses  incurred  by  the  plaintiff  in  appearing  at  a  hearing  be- 
fore a  commission,  which  was  appointed  by  the  President  to  investigate 
the  matters  charged  against  the  public  printer.  If  it  should  be  conced- 
ed that  the  investigation  by  the  commission  followed  as  a  direct  and 
ordinary  consequence  of  the  attack  against  the  public  printer,  the 
special  damages  stated  were  not  incurred  as  a  direct  or  necessary 
consequence  thereof.  The  plaintiff  was  under  no  legal  obligation  to 
employ  counsel  and  stenographers,  or  incur  any  other  expense,  in 
defending  the  public  printer  before  the  commission. 

The  demurrer  was  properly  sustained  by  the  court  below,  and  the 
judgment  is  affirmed. 

a51  Fed.  434 

BLAEEIiY  v.  FIDELITY  MUT.  LIFE  INS.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  19,  1907.) 

No.  25. 

Ihsubance — Right  to  Resoiivd  Contract  fob  Antioipatobt  Breach — E}leo- 

TION. 

Where  an  assessment  life  insurance  company  and  a  policy  holder  diflfered 
as  to  the  construction  of  the  contract,  and  the  company  made  an  assess- 
ment which  the  policy  holder  thought  excessive  and  refused  to  pay,  but 
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tendered  a  smaller  sum,  his  action  was  an  election  to  stand  on  the  contract 
as  still  In  force,  which  election  was  final;  and  he  could  not  afterward 
maintain  an  action  In  disaffirmance  of  the  contract  on  the  ground  that 
the  act  of  the  company  In  making  the  assessment  was  an  anticipatory 
breach. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  143  Fed.  619. 

W.  C.  Blakely,  G.  H.  Stein,  and  W.  B.  Linn,  for  plaintiff  in  error. 
Ira  Jewell  Williams  and  Simpson  &  Brown,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  John  Blakely, 
the  plaintiff  in  error,  herein  called  plaintiff,  sued  the  Fidelity  Mutual 
Life  Insurance  Company,  the  defendant,  to  recover  damages  for  breach 
of  its  contract  to  insure.  The  plaintiff  in  1879,  at  the  age  of  48,  took 
out  a  policy  upon  his  life  from  defendant  on  the  mutual  plan,  and 
paid  assessments  of  different  amounts  thereon  until  the  one  of  $99.75^ 
payable  April  1,  1902,  which  was  for  the  months  of  December,  1902, 
and  January,  February,  and  March,  1903.  Before  that  assessment 
matured  a  difference  arose  between  plaintiff  and  the  company  as  to 
the  proper  construction  of  the  policy.  There  was  no  repudiation  or 
cancellation  of  such  policy  by  the  company.  On  the  contrary,  it 
stood  on  it,  and,  as  construed  by  it,  made  an  assessment  thereon  of 
$99.75.  Nor  did  the  plaintiff  treat  defendant's  action  as  a  repudiation 
of  the  contract,  or  accept  it  as  a  tendered  breach  and  repudiation  there- 
of. He  simply  insisted  that  defendant  was  not  warranted  by  its  terms 
in  making  as  large  an  assessment  as  it  did,  and  tendered  $86.15,  which 
he  contended  was  the  assessment  the  contract  justified.  This  refused 
tender  he  stood  on  for  ten  months  as  continuing  the  policy  in  force, 
when  by  bringing  this  suit  he  then  for  the  first  time  elected  to  treat 
the  policy  -as  at  an  end  by  reason  of  the  alleged  breach  by  the  com- 
pany and  the  acceptance  of  such  breach  by  him.  On  these  facts  the 
plaintiff  brought  suit  in  disaffirmance  of  the  contract  in  the  court  be- 
low, which  court  entered  judgment  non  obstante  veredicto  against 
him.  Thereupon  he  sued  out  this  writ  of  error,  assigning  this  for 
error. 

Now,  to  warrant  judgment  by  the  court  below  in  his  favor,  the 
plaintiff,  under  the  ruling  of  this  court  in  Supreme  Council  v.  Lippin- 
cott,  134  Fed.  824,  67  C.  C.  A.  650,  69  L.  R.  A.  803,  had  to  show, 
first,  that  the  defendant  breached  its  contract  by  anticipation,  and, 
secondly,  that  such  breach  was  accepted  and  acted  upon  by  him  as  a  re- 
pudiation of  the  contract.  The  defendant  in  the  present  case  stood  on 
its  contract  as  made.  It  did  not  attempt  to  change  its  provisions.  Its 
position  was  simply  a  contention  for  an  alleged  construction.  It  in- 
sisted upon  carrying  it  out,  and  in  doing  so  levied  a  certain  assessment. 
The  plaintiff  likewise  stood  on  the  policy.  He,  too,  insisted  on  car- 
rying it  out,  and  in  doing  so  tendered  a  certain  premium.  Under  the 
proofs  here  shown  it  is  clear  the  plaintiff  did  not  treat  and  accept  the 
deiendant's  action  as  a  breach  by  anticipation,  and  then  elect  to  consid- 
er the  contract  as  at  an  end.     On  the  contrary,  he  treated  the  con* 
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tract  as  in  life  and  tendered  such  assessment  as  he  deemed  would 
continue  it  in  force.  This  was  an  express,  unequivocal  election,  which, 
standing  without  change  for  10  months,  he  could  not,  by  bringing 
suit,  then  convert  into  an  acceptance  of  an  alleged  anticipatory  breach. 
The  court  below  was  warranted  in  holding  this  case  was  governed  by 
our  decision  in  Supreme  Council  v.  Lippincott,  supra;  for  of  this  case 
it  may  be,  as  was  there,  said: 

'*The  principle  of  the  finality  of  an  election  once  made  is  applicable,  we  thinli, 
to  the  present  case." 

The  judgment  is  therefore  affirmed. 

<154  Fed.  45.) 

P.  P.  MAST  &  CO.  V.  SUPERIOR  DRILL  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  16,  1907.) 

No.  1,625. 

1.    ApPEAIi— ASSIONMSNTS   OF   EbBOB—TiME   FOB   FILING. 

Under  rule  11  of  the  Circuit  Courts  of  Appeals  (160  Fed.  xxvii,  18  C. 
C.  A.  xxvil),  which  requires  an  assignment  of  errors  to  be  filed  with  the 
clerk  of  the  court  below  with  the  petition  for  an  appeal,  and  provides 
that  no  appeal  shall  be  aHowed  until  such  assignment  of  errors  shall 
have  been  filed,  additional  assignments  of  error  filed  after  an  appeal  has 
been  perfected  by  the  service  of  citation,  by  which  the  court  below  lost 
jurisdiction,  constitute  no  part  of  the  record,  and  will  not  be  considered 
on  the  appeal. 

[Ed.  Note. — For  cases  in  point,  see  C^t  Dig.  vol.  3,  Appeal  and  Er- 
ror, S  8044.] 

2-  Patents— Sun  fob  Infbinqement— Accounting. 

A  court  has  no  power  to  award  an  arbitrary  sum  as  profits  or  dam- 
ages recoverable  for  the  infringement  of  a  patent,  not  based  upon  any 
finding  made  by  the  master  on  the  accounting  nor  upon  the  evidence. 

[Ed.  Note. — ^Accounting  by  infringer  for  profits,  see  note  to  Brecliill  v. 
Mayor,  etc.,  of  City  of  New  York,  50  C.  C.  A.  8.] 

8.  ArPEAT.  AND  Ebbob— Assignments  of  Ebbob— Suffioienoy. 

General  assignments  of  error  that  the  court  erred  in  sustaining  the  re- 
port of  a  master,  or  in  overruling  the  exceptions  thereto,  which  were 
numerous,  or  in  awarding  any  substantial  damages  thereon,  do  not  com- 
ply with  the  requirement  of  rule  11  of  the  Circuit  Courts  of  Appeals  (150 
Fed.  xxvii,  118  C.  C.  A.  xxvii),  that  such  assignments  "shall  set  out  sep- 
arately and  particularly  each  error  asserted  and  intended  to  be  urged," 
and  will  not  be  considered. 

[E3d.  Note. — For  cases  in  point,  see  CJent.  Dig.  vol.  3,  Appeal  and  Error, 
if  2997-3001.] 

4.  Same— Review— Ebbobs  Not  Assigned. 

The  purpose  of  the  provision  of  rule  11  of  the  Circuit  Courts  of  Ap- 
peals (150  Fed.  xxvii,  118  C.  C.  A.  xxvii),  that  "the  court  at  its  option 
may  notice  a  plain  error  not  assigned,"  is  to  prevent  the  miscarriage 
of  Justice  from  oversight,  and  it  does  not  intend  that  the  court  is  to  sift 
the  record  and  deal  with  questions  of  small  importance,  but  only  that 
It  may  notice  errors  which  are  obvious  and  of  a  controlling  character. 

[Bd.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
$$  2968-2982.] 

5.  Patents— Infbingement—Repobt  of  Masteb  on  Accounting. 

Where,  on  an  accounting  before  a  master  for  infringement  of  a  patent, 
evidence  is  introduced  both  as  to  damages  and  profits,  it  is  proper  for 
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the  master  to  report  his  findings  and  conclusions  upon  eadi  line  of  erl- 
dence  separately. 

6.  Same— Evidence  to  Establish  DAhages. 

On  an  accounting  before  a  master  for  damages  for  infringement  of  a 
patent,  evidence  of  license  contracts  made  between  complainant  and  other 
responsible  parties,  by  which  they  were  to  pay  a  royalty  for  the  use  of 
the  patented  device,  is  admissible,  and  if  the  contracts  were  made  in 
good  faith,  and  the  royalties  stipulated  for  are  so  far  uniform  as  to  estab- 
lish a  reasonably  definite  basis  of  value,  they  may  properly  be  taken  as 
fixing  the  measure  of  damages,  even  though  the  contracts  were  made  pend- 
ing the  suit,  where  infringement  by  the  defendant  was  continuing. 

7.  Same— Evidence  to  Establish  Profits. 

On  an  accounting  before  a  master  in  req>ect  to  profits  made  by  de- 
fendant from  the  infringement  of  a  patent,  where  both  complainant  and 
defendant  were  large  manufacturers  of  the  articles  to  which  the  patait 
related  and  located  in  the  same  city,  evidence  of  the  cost  of  manufacture 
to  complainant  in  its  factory  is  admissible,  and  if  not  controverted,  and 
in  the  absence  of  any  evidence  of  the  actual  cost  of  manufacture  to  de- 
fendant, may  be  taken  as  establishing  such  cost 

a  Same. 

On  an  accounting  as  to  profits,  made  by  an  infringer  of  a  patent,  cover- 
ing a  part  of  a  machine  which  had  practically  superseded  all  devices  to 
produce  a  similar  result  previously  in  use,  it  was  proper,  in  determining 
the  cost  of  manufacture,  to  compare  the  cost  of  making  the  machine  with 
the  patented  device  with  that  of  making  the  one  which  was  the  nearest 
approach  to  it  in  the  market  and  in  common  use. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Southern  District  of  Ohio. 

H.  A.  Toulmin,  for  appellant. 
Border  Bowman,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  cause  came  here  on  a  former 
occasion  on  an  appeal  of  the  present  appellant  from  a  decree  of  the 
court  below  declaring  the  validity  of  the  first,  second,  and  third  claims 
of  letters  patent  No.  657,868,  granted  to  F.  R.  Padcham  for  an  im- 
provement in  the  construction  of  disk  grain  drills,  more  particularly 
in  the  provision  of  a  furrow  opener  therefor,  the  infringement  thereof 
by  the  appellant,  and  ordering  a  perpetual  injunction  and  a  reference 
to  a  master  to  ascertain  and  report  the  profits  and  damages.  Upon 
full  consideration  of  the  record  on  that  appeal,  this  court  affirmed  the 
decree  of  the  Circuit  Court  in  all  particulars  and  directed  further 
proceedings  thereon.  115  Fed.  886,  53  C.  C.  A.  36.  On  the  reception 
of  our  mandate,  that  court,  upon  the  suggestion  of  counsel  for  both 
parties,  appointed  B.  R.  Cowen,  Esq.,  as  master  to  state  and  report  an 
account.  The  evidence  in  the  former  record  was  used  on  the  refer- 
ence. The  new  proofs  submitted  to  him  proceeded  upon  two  dis- 
tinct lines ;  one  directed  to  the  ascertainment  of  damages,  estimated  in 
the  main  upon  royalties  received  upon  licenses  to  other  parties,  and  the 
other  to  the  ascertainment  of  the  profits  realized  by  the  defendant 
(below),  based  upon  sales  made  by  the  defendant  and  the  cost  of 
production. 
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The  master,  in  dealing  with  the  subjects  of  the  reference,  observ- 
ed the  same  distinction.  He  summed  up  his  conclusions  thereon  as 
follows : 

"Findings:  I  find: 

"(1)  That  the  infringement  by  defendant  of  the  claims  Nos.  1,  2  and  3  of  the 
Packham  patent  No.  557,868,  beginning  in  1898,  and  continuing  until  1902, 
was  deliberate,  wanton  and  continuons. 

"(2)  That  a  license  fee  of  25  cents  per  furrow  opener  was  established  by  com- 
plainant, which  is  adopted  by  the  master  as  the  measure  of  damages. 

"(2)  That  there  is  due  complainant  from  defendant,  on  account  of  said 
infringement,  under  the  standard  adopted  in  the  second  finding  above : 

On  96,951  furrow  op^iers  at  25  cents $24,237  75 

Interest  5,460  78 

Total   $29,698  53 

"As  an  altematiye  to  the  third  finding  as  above,  In  case  the  court  should 

overrule  the  conclusion  as  to  there  being  an  established  license  fee,  I  find: 
"(4)  That  the  profit  on  the  10,236  single-disk  drills  carrying  the  infringed 

device  was  $23,031.00.    Interest  to  September  1,  1905,  $5,290.65.    Total  $28.- 

321.65." 

To  this  report,  counsel  for  the  defendant  filed  26  exceptions.  These 
exceptions  were  overruled  by  the  master,  as  was  also  an  exception  by 
counsel  for  the  complainant  wherein  the  latter  claimed  to  recover  "the 
entire  profits  made  by  the  defendant  upon  the  complete  drill,  $100,- 
562.22  and  interest";  that  is,  as  we  understand,  the  profits  of  the 
business  of  making  and  selling  the  drills  which  embodied  the  Pack- 
ham  invention. 

Before  the  case  came  on  for  final  hearing,  the  court  on  motion  of 
the  defendant  referred  the  case  back  to  "take  proof  as  to  the  entire 
or  partial  abandonment  by  complainant  of  the  disk  furrow  opener 
covered  by  the  patent  involved  herein,  and  the  substitution  therefor 
of  another  and  different  type  of  device  for  the  same  purpose."  The 
proof  thereupon  offered  by  the  defendant  consisted  of  trade  circulars 
and  advertisements  of  the  complainant  dated  December,  1905,  and 
after,  and  certain  machines  made  by  complainant  in  1906  showing  an 
improved  device  for  the  purpose  of  a  furrow  opener,  in  consequence 
of  which  the  Packham  furrow  opener  had  to  some  extent  been  super- 
seded. The  master  reported  that  he  was  unable  to  discover  how  the 
later  improvement  should  affect  the  consequences  of  the  infringement 
from  1898  to  1902  and  adhered  to  his  former  report.  It  is  manifest 
that  his  conclusion  upon  the  matter  referred  back  to  him  was  correct. 

Upon  final  hearing  the  court  filed  a  written  opinion  wherein,  after 
making  some  general  observations  commendatory  of  the  care  and  dis- 
crimination shown  by  the  master's  report  and  concerning  the  difficulty 
which  usually  prevents  any  exact  adjustment  of  profits  and  damages 
in  such  cases,  he  concluded  as  follows : 

"In  order  to  meet  everything  which  I  think  could  be  reasonably  said  on  the 
score  of  the  profits,  or  license  fees,  not  being  properly  established  as  a  charge 
against  the  defendant  on  account  of  the  speculative  feature,  or  any  other  ob- 
Jectlon  urged,  I  have  concluded  to  reduce  the  amount  reported  against  the  de- 
fendant by  the  master  in  his  findings  to  tlje  even  sum  of  $18,000,  and  with  this 
reduction  or  modification  to  overrule  all  objections  to  the  master's  findings 
and  report,  and  to  allow  a  decree  for  this  sum,  together  with  the  cost  of  the 
cause,  including  the  compensation  to  the  special  master,  which,  if  not  agreed 
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opon  with  him,  will  he  fixed  by  the  court  upon  further  notice  and  further  at- 
tention to  the  case." 

Thereupon  the  court,  on  July  12,  1906,  entered  a  decree  overruling 
all  the  exceptions  to  the  master's  findings  and  report,  and  adjudging 
that  the  complainant  recover  the  sum  of  $18,000  and  costs,  including 
compensation  to  the  master  in  the  sum  of  $500.  On  September  1st 
following,  the  defendant  filed  a  prayer  for  an  appeal  and  an  assignment 
of  errors  for  the  following  reasons : 

"(1)  That  the  Circuit  Court  erred  in  finding  an  arbitrary  sum  and  decreeing 
its  payment  by  defendant. 

"(2)  That  the  Circuit  Court  erred  In  sustaining  the  master's  report  to  any 
extent,  and  in  not  oyerruling  it  altogether. 

"(3)  That  the  Circuit  Court  erred  In  decreeing  the  payment  of  any  sum  by 
defendant,  and  in  not  finding  for  nominal  damages  only. 

"(4)  That  the  Circuit  Court  erred  in  overruling  to  the  extent  that  it  did  the 
exceptions  filed  by  defendant,  and  in  not  wholly  sustaining  said  exceptions. 

"(5)  That  the  Circuit  Court  erred  In  holding  said  exceptions  to  be  technical. 

"(6)  That  the  Circuit  Court  erred  in  awarding  costs  and  the  master's  fee 
against  defendant" 

The  appeal  was  allowed,  the  bond  approved  and  filed,  and  a  citation 
issued  on  the  same  day.  Service  of  the  citation  was  acknowledged  on 
September  6th.  Then  on  September  8th  counsel  for  the  appellant  filed 
in  the  court  below  additional  assignments  of  error  as  follows : 

"(7)  That  the  Circuit  Court  erred  in  not  sustaining  the  objections  of  record 
to  the  evidence  adduced  by  complainant. 

"(8)  That  the  Circuit  Court  erred  in  not  sustaining  the  objection  that  the 
alleged  licenses  and  the  testimony  relating  thereto  were  incompetent,  because 
the  licenses  are  of  date  subsequent  to  the  commencement  of  the  infringement. 

"(9)  That  the  Circuit  Court  erred  in  not  sustaining  the  objection  that  the 
testimony  relating  to  the  cost  of  labor  and  material  in  defendant's  furrow 
openers  was  incompetent  and  irrelevant" 

The  complainant  also  appealed,  filing  the  following  assignments  of 
errors : 

"(1)  That  the  Circuit  Court  erred  in  setting  aside  the  master's  finding,  the 
substance  of  which  was  that  the  evidence  of  complainant's  license  fee  of  25 
cents  per  furrow  opener  was  properly  introduced  to  show  the  value  of  the 
patented  device,  which,  together  with  the  evidence  of  the  profits  made  by  de- 
fendants over  the  device  commonly  used  prior  to  the  introduction  of  the 
patented  device,  was  sufllclent  to  warrant  a  recovery  on  that  basis  to  the 
amount  of  $29,698.53. 

*\2)  That  the  Circuit  Court  erred  in  setting  aside  and  refusing  to  confirm 
the  master's  finding,  the  substance  of  which  was  that  the  disk  shield  device 
should  be  compared  with  the  device  most  nearly  approaching  the  pat^ited 
device  open  to  the  public  and  commonly  used  prior  to  the  patent,  and  that  the 
hoe  drill  fulfilled  these  requirements,  and  that  It  was  proper  to  compare  de- 
fendant's profits  made  on  the  disk  shield  device  with  the  said  hoe  device. 

"(3)  That  the  Circuit  Court  erred  In  not  accepting  the  master's  finding,  viz., 
that  the  single  disk  shield  device  should  properly  be  compared  with  the  hoe 
device  which  It  supplanted,  in  order  to  ascertain  the  profit  due  to  the  patented 
feature,  and  that  defendant's  profits  figured  on  said  basis  amounted  to  $23,- 
031.00,  which  sum  at  least  should  be  awarded  complainant 

"(4)  That  the  Circuit  Court  erred  as  matter  of  law  in  not  allowing  the  Su- 
perior Drill  Company  that  part  of  the  profits  made  by  P.  P.  Mast  &  Co.  on  the 
single  disk  drill,  which  were  proved  to  be  due  to  the  patented  features  in 
suit,  amounting  to  $2.25  per  machine,  which  would  make  the  Judgment  $23,- 
031.00  with  interest  from  October  18,  1905." 
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And  this  cross-appeal  has  been  perfected. 

The  first  question  with  which  we  are  required  to  deal  is  with  regard 
to  the  status  of  the  seventh,  eighth,  and  ninth  assignments  of  error. 
Counsel  for  complainant  insists  that  these  assignments  are  not  properly 
before  us  because  not  seasonably  filed.  As  is  seen  from  the  foregoing 
statement,  all  the  proceedings  for  taking  the  appeal  were  perfected 
by  the  service  of  the  citation  on  September  6th,  and  these  later  as- 
signments of  error  were  filed  in  the  court  below  September  8th.  Rule 
11  of  this  court  (150  Fed.  xxvii,  118  C.  C.  A.  xxvii)  require?  that  the 
appellant  shall  file  with  the  clerk  of  the  court  below  with  the  petition 
for  appeal  an  assignment  of  the  errors  asserted  and  intended  to  be 
urged,  and  that  no  appeal  shall  be  allowed  until  such  assignment  of 
errors  shall  have  been  filed.  The  rule  was  prescribed  under  the  sec- 
ond section  of  the  act  creating  the  Courts  of  Appeals  (Act  March  3, 
1891,  c.  517,  26  Stat.  826  [U.  S.  Comp.  St.  1901,  p.  547]),  and  has 
the  force  of  law.  The  S.  S.  Osborne,  105  U.  S.  447,  450,  26  L.  Ed. 
1065. 

It  is  the  same  in  all  the  circuits.  The  assignment  of  errors  is  to  be 
filed  in  the  court  below  before  that  court  loses  jurisdiction,  and  is  a  nec- 
essary condition  to  the  allowance  of  the  appeal  and  the  transfer  of  the 
jurisdiction  to  the  Court  of  Appeals.  It  follows  that,  when  these 
later  assignments  of  error  were  filed,  the  case  was  no  longer  pending 
in  the  court  below,  and  the  filing  them  there  was  a  futile  act.  They 
constitute  no  part  of  the  record.  That  consists  of  the  proceedings  of 
the  court  below  as  they  existed  at  the  time  the  appeal  was  taken.  It 
was  held,  in  Mutual  Life  Ins.  Co.  v.  Conoley,  63  Fed.  180,  11  C.  C. 
A.  116,  by  the  Circuit  Court  of  Appeals  for  the  Fourth  Circuit,  that 
assignments  of  error  not  filed  in  the  trial  court  by  the  plaintiflf  in  er- 
ror or  the  appellant  at  the  time  he  files  his  petition  for  writ  of  error 
or  appeal,  as  required  by  rule  11,  will  not  be  considered  on  appeal, 
even  though  the  judge  at  the  time  of  allowing  the  appeal  granted  leave 
to  file  them  subsequently.  Similar  decisions  have  been  made  in  other 
circuits.  Frame  v.  Portland  Gold  Min.  Co.,  108  Fed.  750,  47  C.  C. 
A.  664;  Lockman  v.  Lang,  128  Fed.  279,  62  C.  C.  A.  550;  United 
States  v.  Goodrich,  54  Fed.  21,  4  C.  C.  A.  160.  We  think  the  objec- 
tion must  prevail. 

The  first  assignment  of  error  on  the  appeal  of  the  defendant  below 
IS  that  the  Circuit  Court  erred  in  finding  an  arbitrary  sum  and  decree- 
ing its  payment  by  defendant.  We  think  this  assignment  must  be  sus- 
tained. The  court  abruptly  departed  from  the  orderly  course  of  pro- 
cedure. The  decree  did  not  rest  upon  any  finding  by  the  master,  not- 
withstanding the  court  overruled  all  exceptions  to  it.  Nor  is  it  sup- 
ported by  any  evidence  to  be  found  in  the  record.  It  was  for  an  arbi- 
trary sum  quite  distinct  from  either  of  the  results  which  the  evidence 
had  any  tendency  to  prove,  and  the  court  was  not  at  liberty  to  pro- 
nounce a  decree  at  discretion.  Neither  profits  nor  damages  can  be 
awarded  without  proof,  and  that  must  be  something  tangible  and  suf- 
ficient to  lead  to  some  definite  result.  We  appreciate  the  embarrass- 
ment and  difficulties  which  attend  these  inquiries,  and  to  which  the 
learned  judge  referred;  but  that  does  not  justify  a  departure  from 
the  rules  of  law  governing  the  subject    Corporation  of  New  York 

fisacA.— 11 
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V.  Ransom,  23  How.  (U.  S.)  487,  16  L.  Ed.  615 ;  Philp  v.  Nock,  17 
Wall.  (U.  S.)  460,  21  L.  Ed.  679.  The  decree,  therefore,  in  so  far  as 
it  adjudges  a  recovery  by  the  plaintiff  of  the  sum  of  $18,000,  will  be 
reversed. 

The  court  overruled  the  exceptions  to  the  master's  report,  being  of 
opinion,  as  the  learned  judge  states,  that  they  did  not  go  to  the  justice 
or  equity  of  the  case.  The  second,  third,  fourth,  and  fifth  assignments 
of  error  filed  by  the  appellant  (defendant  below)  relate  to  the  action 
of  the  court  upon  these  exceptions.  In  behalf  of  the  appellee,  counsel 
make  the  objection  that  these  assignments  are  too  vague  and  indefinite, 
that  they  do  not  comply  with  the  rule  of  this  court,  and  ought  not  to 
be  considered;  and  we  are  of  opinion  tiiat  the  objection  is  well  taken. 
There  were  26  in  number  of  the  exceptions  to  the  master's  report  filed 
by  defendant  below.  Rule  11  requires  that  the  appellant,  in  assigning 
the  errors  of  which  he  complains,  "shall  set  out  separately  and  par- 
ticularly each  error  asserted  and  intended  to  be  urged."  This  rule 
was  prescribed  as  well  for  the  benefit  of  the  adverse  party  in  prepar- 
ing his  case  for  hearing  as  for  the  convenience  of  the  court  in  its  ex- 
amination of  the  record  and  disposition  of  the  questions  presented. 
None  of  these  requirements  are  met  by  these  assignments.  Thus,  the 
second  assignment  is  that  "the  court  erred  in  sustaining  the  master's 
report  to  any  extent,  and  in  not  overruling  it  altogether."  This  de- 
pended on  the  question  whether  the  exceptions  to  it  were  well  taken 
or  not,  and  would  require  the  court  to  examine  each  and  all  of  them  to 
find  which  were  material  and  so  far  vital  that  it  should  have  influenced 
the  decree  and  which  should  be  held  unimportant  or  frivolous,  as  some 
of  them  would  seem  to  have  been ;  and,  to  know  what  foundation  they 
severally  had,  the  court  would  be  required  to  search  the  record  to  find 
the  evidence  or  particular  proceeding  to  which  they  related.  Each 
of  the  exceptions  was  several  and  complete,  and  an  assignment  of 
errors  based  upon  the  overruling  of  them  should  have  been  aimed  at 
such  of  them  as  the  party  intended  to  rely  upon  "separately  and  par- 
ticularly," as  the  rule  is. 

The  third  assignment  is  that  the  court  erred  in  decreeing  the  pay- 
ment of  any  sum  by  defendant  beyond  nominal  damages.  This  also 
presents  no  distinct  and  separate  question,  but  is  the  result  of  the  solu- 
tion of  many  to  which  the  court  is  remitted ;  more  particularly  to  the 
master's  report  and  the  exceptions.  Guided  by  this  assignment,  where 
shall  we  begin?  It  is  manifest  that  we  must  read  the  whole  record  of 
the  proceedings  before  the  master  and  the  court  subsequent  to  the 
original  decree  to  respond  to  the  assignment  and  form  our  conclu- 
sion. It  followed  from  our  former  decision  that  the  complainant  was 
entitled  to  nominal  damages  at  least,  and  the  whole  of  the  subsequent 
inquiry  was  whether  it  was  entitled  to  substantial  damages.  The  ex- 
ceptions being  overruled,  the  normal  consequence  would  be  a  decree 
based  on  the  report. 

The  fourth  assignment,  that  the  court  erred  in  overruling  the  ex- 
ceptions filed  by  the  defendant  to  the  extent  that  it  did,  and  in  not 
wholly  sustaining  said  exceptions,  points  to  no  particular  error,  but 
to  a  general  conclusion,  and  is  subject  to  the  same  criticism  as  have 
been  made  upon  the  second  and  third.    The  decisions  upon  this  provi- 
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sion  of  rule  11  in  the  several  Courts  of  Appeals  are  very  numerous. 
Among  them  are  Deering  Harvester  Co.  v.  Kelly,  103  Fed.  261,  43 
C.  C.  A.  225 ;  Rhode  Island  Locomotive  Works  v.  Continental  Trust 
Co.,  108  Fed.  5,  9,  47  C.  C.  A.  147;  Chandler  v.  Pomeroy,  96  Fed. 
156,  37  C.  C.  A.  430;  McFarlane  v.  GolHng,  76  Fed.  23,  22  C.  C.  A. 
23 ;  Smith  v.  Hopkins,  120  Fed.  921,  57  C.  C.  A.  193 ;  United  States 
V.  Lee  Yen  Tai,  113  Fed.  465,  51  C.  C.  A.  299. 

The  fifth  assignment  is  that  the  court  erred  in  holding  said  excep- 
tions to  be  technical.  This  is  founded  upon  an  expression  in  the 
opinion  of  the  judge,  and  not  upon  anything  contained  in  the  decree, 
and  indeed  would  in  any  case  not  be  a  proper  subject  of  an  assignment 
of  error. 

Rule  11,  above  referred  to,  declares  that  "errors  not  assigned  ac- 
cording to  this  rule  will  be  disregarded";  but  it  is  added  that  "the 
court  at  its  option  may  notice  a  plain  error  not  assigned."  And  coun- 
sel for  the  appellant  (defendant  below)  asks  us  to  exercise  this  option 
in  its  favor  and  take  cognizance  of  some  matters  which  he  thinks  are 
plain  errors  in  the  record  before  us,  referring  to  several  cases  where 
we  have  exercised  this  privilege.  In  the  circumstances,  although  we 
are  loatii,  at  this  late  day,  to  longer  indulge  the  disregard  of  a  whole- 
some rule,  the  court  is  inclined  to  inquire  whether  there  is  in  the  record 
any  error  so  plain  that  the  court  ought  to  take  notice  of  it.  It  is  mani- 
fest, however,  that  the  rule  does  not  intend  that  we  are  to  sift  the  rec- 
ord and  deal  with  questions  which  are  of  small  importance,  but  only 
to  notice  errors  which  are  obvious  upon  inspection  and  of  a  controlling 
character.  The  underlying  purpose  of  this  reservation  in  the  rule  is 
to  prevent  the  miscarriage  of  justice  from  oversight. 

We  observe  that  the  master  who  conducted  the  reference  was  a 
man  suggested  by  both  parties,  doubtless  from  his  long  experience  and 
recognized  ability;  that,  as  before  stated,  the  testimony  on  the  refer- 
ence was  directed  to  both  lines  for  recovery,  namely,  profits  on  the 
one  and  damages  on  the  other;  and  that  the  master  followed  this 
scheme,  not  for  the  purpose  of  duplicating  the  damages  (using  this 
expression  in  its  wider  sense),  but  because,  in  the  well-understood 
difficulties  of  making  sufficient  proof  to  satisfy  the  law  under  either 
head,  the  complainant  might  be  able  to  succeed  on  one  line,  even  if  he 
should  fail  on  the  other.  The  master's  report  shows  that,  though  he 
was  impressed  that  the  proof  was  sufficient  to  make  out  a  case  for 
damages,  he  thought  it  expedient  to  report  his  conclusions  upon  the 
proof  offered  in  support  of  the  claim  for  profits,  to  the  end  that  the 
court  should  have  the  data  for  a  decree  upon  the  adoption  of  either 
basis  as  the  court  should  deem  proper.  Counsel  for  appellant  objects 
that  it  was  improper  and  irregular  for  the  master  to  report  in  this  al- 
ternative way,  and  that  he  should  have  reported  the  one  thing  or  the 
other  as  his  definite  conclusion ;  but  we  are  unable  to  appreciate  the 
force  of  the  objection.  On  the  contrary,  we  think  the  course  pursued 
by  the  master  was  well  advised,  as  conducive  to  a  proper  result. 

The  proof  of  damages  submitted  to  the  master  consisted  of  licenses 
granted  to  a  large  proportion  of  the  leading  manufacturers  and  large 
dealers  in  g^ain  drills,  which  in  general  included  only  the  Packham 
patent,  on  which  royalties  substantially  uniform  were  agreed  to  be 
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paid,  and  it  was  upon  the  basis  of  such  royalties  that  the  master 
reckoned  the  damages.  The  principal  objection  made  by  the  defend- 
ant to  this  proof  was  that  these  licenses  were  made  after  this  suit 
was  begun  and  while  it  was  pending.  This  was  the  fact;  but  some 
further  facts  should  be  noted  in  this  connection.  Contemporaneously 
with  the  running  of  these  licenses  and  the  pending  of  this  suit,  the 
defendant  was  continuing  the  infringement  of  the  Packham  patent. 
The  licenses  recited  the  pending  of  the  litigation  over  that  patent,  and 
stipulated  that,  if  it  should  be  adjudged  invalid,  the  royalties  should 
cease  or  be  remitted.  The  licensees  were  all  substantial  parties,  and 
their  responsibility  is  not  questioned.  Whether  they  had  all  paid 
the  royalties  does  not  appear.  In  some  of  the  decisions  upon  this 
subject,  language  has  been  used  of  a  character  which,  if  construed 
without  reference  to  the  facts  of  the  cases  in  which  it  was  expressed, 
would  be  wide  enough  to  support  the  objection  above  stated;  but 
the  reason  which  forms  the  ground  on  which  evidence  of  royalties  paid 
on  licenses  is  received  as  a  basis  on  which  to  estimate  damages  is  that 
where  they  are  fully  stipulated  for  by  a  large  number  of  well-informed 
business  men,  and  are  so  far  uniform  as  to  establish  a  reasonably 
definite  basis  of  value,,  it  is  as  good  a  test  of  value  of  the  use  of  the  in- 
vention as  can  well  be  supplied,  for  it  cannot  be  supposed  that  business 
men  would  generally  pay  more  for  a  thing  to  use  in  their  lines  of 
business  than  it  was  reasonably  worth.  Of  course,  if  the  circum- 
stances were  such  as  to  give  fair  room  for  the  suspicion  that  the  bar- 
gain was  collusive,  the  evidence  derived  from  such  royalties  should 
be  regarded  as  unreliable.  In  the  present  case,  so  far  as  we  can  see, 
there  is  no  room  for  suspecting  collusion,  and  the  nature  of  the  con- 
tracts in  the  circumstances  would  seem  to  repel  any  doubt  of  their 
good  faith.  Nor  can  we  perceive  any  reason  why  the  evidence  in  such 
cases  should  be  hedged  about  with  suspicions  and  artificial  limita- 
tions not  felt  or  imposed  in  dealing  with  business  transactions  gen- 
erally. But  there  are  so  many  dicta  which  seem  to  recognize  the 
doctrine  for  which  counsel  for  the  appellant  contends  that  we  think 
it  best  to  surrender,  for  the  present,  our  strong  impression  that  there 
was  sufficient  evidence  before  the  master  to  have  justified  him  in  his 
finding  in  regard  to  the  damages  which  the  complainant  was  entitled 
to  recover.  We  are  the  more  disposed  to  do  this  for  the  reason  that 
we  think  that  the  alternative  finding  of  the  master  rests  on  more  se- 
cure grounds,  and  the  difference  in  results  is  not  very  substantial.  In 
proof  of  the  profits  realized  by  the  defendant,  evidence  was  taken  to 
show  the  cost  and  selling  prices  respectively  of  drills  containing  the 
Packham  patent.  This  was  done  in  respect  to  the  cost  by  evidence  of 
the  cost  of  the  special  parts  of  hoe  drills  peculiar  to  those  drills  and 
of  the  increased  cost  of  the  corresponding  parts  of  drills  containing 
the  Packham  invention,  and  evidence  tending  to  show  that  hoe  drills 
were  the  kind  in  most  general  use  before  the  date  of  Packham's  patent. 
The  selling  price  was  proved  by  evidence  of  the  increased  price  at 
which  the  defendant  sold  the  infringing  drills  containing  the  Pack- 
ham invention,  over  the  price  at  which  the  defendant  and  others  sold 
the  hoe  drills  of  corresponding  capacity ;  that  is,  having  the  like  num- 
ber of  seeding  tubes  to  which  the  special  parts  of  all  grain  drills  are 
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attached,  and  the  other  parts  of  hoe  drills  and  disk  drills  being  alike. 

It  is  fairly  inferable  that  the  incidental  expenses  of  manufacturing 
and  selling  the  two  kinds  of  machines  would  be  substantially  the  same. 
If  there  was  any  difference,  it  would  be  in  favor  of  the  machine  most 
easily  sold  and  in  greater  numbers.  In  a  case  where  the  whole  profits 
of  the  business  are  sought  to  be  recovered,  this  item  might  be  worthy 
of  more  consideration.  From  this  evidence  the  master  found  that 
the  defendant's  profit  on  each  drill  containing  the  furrow  opener  of 
the  Packham  patent  sold  by  it  was  $2.25,  and  the  defendant  admitted 
the  sale  of  10,236  of  such  drills.  The  master  therefore  reported  the 
profits  at  $23,031,  to  which  he  added  interest  from  the  expiration 
of  each  year  of  the  sales  to  September  1,  ld6o ;  the  whole  sum  being 
$28,321.65.  Our  own  impression  from  the  evidence  is  that  this  was 
a  very  moderate  sum,  and  that  a  larger  sum  would  have  been  justified. 

The  witness  by  whom  the  comparative  cost  of  the  hoe  drill  attach- 
ments and  the  furrow  opener  attachments  was  proved  produced  a 
schedule  showing  a  detailed  statement  of  the  items  going  into  each. 
An  objection  was  made  to  this  testimony  after  it  was  given  "in  part 
as  stating  conclusions,  while,  as  to  the  tables  of  cost  of  production 
given  above,  they  object  to  them  as  a  mere  prearranged  calculation 
incompetent  for  any  purpose  in  this  case."  The  witness  was  the 
president  of  the  complainant,  and  the  cost  estimate  was  one  made 
by  him  as  the  result  of  his  experience  in  his  own  factory;  and  the 
principal  objection  now  urged  is  that  an  estimate  of  what  the  cost 
would  be  at  the  complainant's  factory  is  no  criterion  of  the  cost  in 
defendant's  factory.  Perhaps  it  would  not  be  the  best  criterion  if  the 
actual  cost  to  defendant  had  been  shown;  but  the  defendant  did  not 
offer  to  prove  that,  although  the  proof  was  under  its  own  control, 
nor  did  it  offer  any  evidence  to  prove  that  the  estimate  given  by  the 
complainant's  witness  was  incorrect,  nor  raise  any  such  point  at  the 
taking  of  the  testimony  by  a  proper  objection.  Besides,  these  parties 
are  both  large  concerns  doing  a  similar  business  at  the  same  place. 
Under  such  circumstances,  we  think  the  proof  was  admissible.  At  all 
events,  it  is  not  open  to  an  objection  not  taken  until  after  the  testimony 
was  given. 

The  only  other  objection  that  we  shall  notice  is  that  the  comparison 
of  cost  of  production  of  the  Packham  furrow  opener  with  that  of  the 
cost  of  the  hoe  drill  was  improper,  "because,"  as  counsel  for  the  de- 
fendant says,  "the  law  requires  that  the  two  things  to  be  compared 
must  be  adequate  to  produce  an  equally  beneficial  result."  This  propo- 
sition seems  to  have  been  borrowed  from  cases  where  the  circumstances 
were  such  as  to  make  such  a  comparison  possible.  It  has  no  applica- 
tion to  a  case  such  as  this.  There  was  no  such  other  thing  to  compare 
the  Packham  furrow  opener  with.  Other  disk  drills  had  been  almost 
completely  superseded  by  it,  and  the  furrow  opener,  which  was  the 
beneficial  feature  of  the  patent,  was  altogether  new.  The  comparison 
was  in  fact  made  with  the  nearest  approach  to  the  Packham  invention 
in  the  market  and  in  common  use.  It  would  fulfill  the  requirement 
of  the  counsel's  proposition  if  we  substitute  "a  similar  result"  for  "an 
equally  beneficial  result,"  for  the  similar  result  would  be  in  the  fact 
that  the  two  machines  were  each  adapted  to  sowing  and  covering  the 
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seed  in  drills,  and  the  rule  above  stated,  to  be  applicable  to  such  a  case 
as  this,  must  be  modified  to  suit  the  different  circumstances. 

In  this  instance  the  master  followed  such  precedents  as  Suffolk 
Company  v.  Hayden,  3  Wall.  (U.  S.)  315,  18  L.  Ed.  76,  where  the 
patent  was  for  an  improvement  in  cotton  cleaners,  which  consisted  in 
the  prolongation  of  the  trunk  in  the  machine.  Upon  the  accounting 
for  the  infringement,  the  court  below  permitted  evidence  as  to  the  ad- 
vantages of  the  improvement  over  the  previous  methods  of  cleaning 
cotton.    This  course  was  approved,  and  Mr.  Justice  Nelson  said : 

''There  being  no  established  patent  or  license  fee  in  the  case,  in  order  to 
get  at  a  fair  measure  of  damages,  or  even  an  approximation  to  it,  general 
evidence  must  necessarily  be  resorted  to;  and  what  evidence  conld  be  more 
appropriate  and  pertinent  than  that  of  the  utility  and  advantage  of  the  in- 
vention over  the  old  modes  or  devices  that  had  l>een  used  for  working  out 
similar  results?  With  a  knowledge  of  these  benefits  to  the  persons  who  have 
used  the  invention,  and  the  extent  of  the  use  by  the  infringer,  a  jury  will  be 
in  possession  of  material  and  controlling  facts  that  may  enable  them,  in  the 
exercise  of  a  sound  judgment,  to  ascertain  the  damages,  or,  in  other  words, 
the  loss  to  the  patentee  or  owner  by  the  piracy,  instead  of  the  purchase  of 
the  use  of  the  invention." 

In  the  case  of  the  Cawood  Patent,  94  U.  S.  695,  24  L.  Ed.  238, 
the  patent  was  for  an  improvement  of  the  anvil  or  swedge-block  for 
mending  railroad  rails.  The  former  method  had  been  by  mending 
them  on  an  anvil.  The  Supreme  Court  held  that  the  profits  which 
should  be  recovered  for  the  infringement  were  the  difference  between 
the  cost  of  mending  by  the  old  method  and  the  cost  of  mending  by  the 
patented  device. 

In  Sessions  v.  Romadka,  146  U.  S.  29,  12  Sup.  Ct.  799,  36  L.  Ed. 
609,  a  very  instructive  case,  the  improvement  was  for  a  trunk  fasten- 
ing consisting  of  a  fixed  tang  and  a  spring-pressed  catch.  The  former 
fastening  consisted  of  straps  and  dowels.  Upon  the  accounting,  the 
master  reported  the  profits  upon  the  basis  of  a  comparison  of  the  cost 
of  making  and  applying  the  strap  and  dowels  and  the  cost  of  making 
and  applying  the  fastenings  of  the  infringed  patent.  An  exception  to 
this  method  of  estimating  the  profits  was  sustained  by  the  lower  court, 
and  a  decree  for  nominal  damages  was  entered.  This  decree  was 
reversed  by  the  Supreme  Court,  and  the  report  of  the  master  approved. 
In  the  opinion  of  the  court  by  Mr.  Justice  Brown  there  is  an  extended 
discussion  of  the  subject,  in  which  the  authorities  are  collected.  It  is 
too  long  to  be  canvassed  in  detail  here. 

The  manager  of  the  defendant  company  in  his  testimony  before  the 
master  said  that: 

"No  profit,  or  separate  profit,  gain,  or  advantage  has  been  made  or  derived 
from  the  Packham  features  of  said  grain  drill  furrow  opener  by  said  P.  P. 
Mast  &  Co." 

The  disingenuousness  of  this  statement  is  demonstrated  by  the  mas- 
ter in  his  report  when  he  says : 

"Yet  the  testimony  shows  that  defendant  began  its  infringement  in  1898, 
at  which  time  the  trade  in  the  Packham  patent  was  well  established;  that 
President  Mast,  of  defendant  company,  having  purchased  one  of  complainant  s 
drills  carrying  the  Packham  single-disk  furrow  opener,  the  same  was  delib- 
erately copied  and  put  upon  the  market  by  defendant;  that  defendant  was 
sued  for  infringement  of  said  patent,  June  16,  1898;  that  in  October,  1901, 
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it  gave  a  supersedeas  bond  and  continued  tbat  infringement  up  to  and  during 
1902;  that  its  president,  P.  P.  Mast/ conceded  that  the  Packham  single-disk 
furrow  opener  sold  the  drills  and  made  it  necessary  for  his  company  to  make 
a  similar  drill. 

**There  Is  abundant  uncontradicted  testimony  both  on  the  statement  of 
dealers  and  in  the  experience  of  manufacurers  that  the  trade  went  largely 
to  the  Packham  single-disk  drill  furrow  opener  on  its  introduction,  and  that 
the  sale  of  the  machines  theretofore  in  use  fell  oflT  in  like  proportion;  that 
farmers  owning  and  using  good  hoe  and  shoe  drills  cast  them  aside,  *or  sold 
them  for  most  anything  they  could  get,'  and  bought  the  Packham  single-disk 
drill ;  that  canvassing  agents  in  many  sections  could  not  sell  the  hoe  and  shoe 
drill  after  the  introduction  of  the  Packham  shigle-disk  drill,  though  the  form- 
er were  exactly  similar  in  all  respects  to  the  latter,  save  in  the  single  feature 
of  the  Packham  shigle-disk  furrow  opener;  and  that  during  the  infringing 
period  defendant  made  and  shipped  to  the  trade  104,557  single-disk  furrow 
openers,  of  which  96,951  were  actually  sold  and  not  returned." 

The  complainant  called  as  a  witness  the  manager  of  the  jobbing 
and  sales  department  of  the  defendant,  and  endeavored  to  get  some 
evidence  to  show  the  prices  at  which  the  defendant  had  sold  grain 
drills,  among  others  the  drills  containing  the  Packham  invention ;  but 
the  effort  was  fruitless,  and  no  fact  of  any  importance  could  be  elicited. 
The  testimony  of  these  two  witnesses  shows  how  hopeless  the  prospect 
of  proving  the  facts  would  have  been,  if  the  complainant  had  been 
obliged  to  depend  on  the  evidence  to  be  obtained  from  the  defendant's 
officers  in  regard  to  the  profits  which  it  was  entitled  to  recover. 

It  is  contended  for  the  appellant  that  the  master  should  have  made 
some  apportionment  in  his  estimate  of  profits  to  other  features  of  merit 
in  the  drills  sold  by  the  defendant.  No  doubt,  if  the  defendant  could 
have  satisfied  the  master  that  there  were  some  other  special  features 
not  common  to  grain  drills,  which  contributed  to  the  profits,  it  would 
have  been  his  duty  to  make  an  apportionment,  and  award  to  the  Pack- 
ham patent  only  such  part  of  the  profits  as  the  proof  would  justify; 
but  there  was  no  factor  brought  forward  which  was  entitled  to  share 
in  the  profits  the  master  was  inquiring  about.  As  we  held  in  a  recent 
decision  in  the  case  of  Cauda  v.  Michigan  Malleable  Iron  Co.,  152 
Fed.  178,  following  Elizabeth  v.  Pavement  Co.,  97  U.  S.  126,  24  L. 
Ed.  1000,  the  burden  was  on  the  defendant  to  prove  that  there  existed 
such  a  factor ;  and  see,  to  the  same  effect,  Sayre  v.  Scott,  56  Fed.  971, 
3  U.  S.  App.  643,  5  C.  C.  A.  366 ;  Tuttle  v.  Claflin,  76  Fed.  227,  45 
U.  S.  App.  105,  22  C.  C.  A.  138.  When  some  other  invention  is  em- 
ployed and  contributes  to  the  profits,  the  infringer  is  liable  to  that 
party  also,  and  he  is  entitled  to  be  guarded  against  being  compelled 
to  pay  two  different  parties  for  the  same  thing;  but  that  difficulty 
does  not  arise  when  only  things  open  to  public  use  are  used  in  the 
patented  combination.  The  master  was  not  proceeding  upon  the  basis 
of  ascertaining  the  profits  which  the  defendant  made  in  its  business 
of  selling  drills  containing  the  Packham  invention,  but  only  the  profits 
gained  from  the  use  of  Siat  invention  in  the  maldng  and  selling  the 
drills.  He  overruled  the  contention  of  the  complainant  that  it  should 
recover  the  profits  of  the  defendant's  business  in  making  and  selling 
the  drills.  This  was  the  question  which  was  presented  in  Garretson 
V.  Clark,  111  U.  S.  120,  4  Sup.  Ct.  291,  28  L.  Ed.  371,  where  the 
court  denied  the  right  to  recover  the  profits  on  sales  of  the  articles. 
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but  recognized  the  right  to  recover  to  the  extent  that  the  invention 
enhanced  the  profits  of  the  sales. 

If,  as  the  master  found,  the  infringement  was  "deliberate,  wanton, 
and  continuous,"  and  the  profits  which  the  defendant  made  in  using 
the  complainant's  patent  were  so  confused  in  the  profits  in  making  and 
selling  the  machines  that  the  former  could  not  be  ascertained,  it  may 
well  be  doubted  whether  the  complainant  was  not  entitled  to  recover 
the  whole  profits.  There  is  much  apparent  discord  in  the  decisions 
upon  the  question  of  the  proper  method  of  determining  the  profits  and 
damages  which  may  be  recovered  on  account  of  the  infringement  of 
a  patent.  Probably  it  would  be  possible  to  reconcile  the  most  of  them 
by  carefully  attending  to  the  different  facts  upon  which  the  decisions 
were  rendered.  In  recent  times  the  case  most  frequently  referred  to 
is  Garretson  v.  Clark.  In  that  case  the  patent  was  for  an  improve- 
ment in  the  construction  of  a  mop  head,  and  the  question  came  up  on 
the  accounting  for  profits  made  by  the  infringer.  The  facts  are  more 
fully  stated  in  Garretson  v.  Clark,  15  Blatchf.  (U.  S.)  70,  Fed.  Cas. 
No.  5,2  iS,  where  Mr.  Justice  Blatchford  laid  down  the  rules  approved 
by  the  Supreme  Court  on  the  appeal,  and  so  often  quoted  in  subse- 
quent cases.  The  only  proof  which  had  been  laid  before  the  master 
was  of  the  profit  made  by  the  defendant  in  selling  mop  handles  which 
contained  the  improvement  of  the  handle.  The  master  in  his  report 
said: 

"There  has  been  no  evidence  before  me  that  would  warrant  a  finding  that 
the  whole  success  of  the  mops  in  question,  either  of  the  defendants*  or  of  the 
complainant's  manufacture,  was  due  to  the  peculiar  construction  described  In 
the  claims  of  the  patents  above  referred  to.  Nor  could  I  find,  from  the  evi- 
dence, that  that  peculiar  construction  constituted  the  sole  feature  that  made 
the  mops  a  success  in  the  market.  Such  finding  would  be  required  to  sustain 
the  complainant's  theory  of  damages." 

And,  again : 

"The  complainant's  invention  has  peculiar  and  distinctive  features  In  the 
form  of  construction  and  operation  referred  to,  but  these  features  alone  do  not 
constitute  a  mop,  and  there  were  many  valuable  mops  in  the  market  before 
these  features  were  at  all  introduced.  The  evidence  shows  many  such  mops 
as  made  in  the  past,  and  even  as  made  in  the  present,  for  the  defendants 
appear  to  be  now  selling  with  success  a  mop  not  claimed  to  infringe  the  com- 
plainant's invention." 

No  one  could  doubt  that  the  master  was  perfectly  right.  In  con- 
firming the  report,  the  learned  judge  laid  down  certain  broad  and 
general  propositions,  as  follows : 

"The  patentee  must  In  every  case  give  evidence  tending  to  separate  or  ap- 
portion the  defendant's  profits  and  the  patentee's  damages  between  the  pat- 
ented feature  and  the  unpatented  features,  and  such  evidence  must  be  reliable 
and  tangible,  and  not  conjectural  or  speculative;  of  he  must  show,  by  equal- 
ly reliable  and  satisfactory  evidence,  that  the  profits  and  damages  are  to  be 
calculated  on  the  whole  machine,  for  the  reason  that  the  entire  value  of  the 
whole  machine,  as  a  marketable  article,  is  properly  and  legally  attributable  to 
the  patented  feature." 

These  propositions  were  inspired  by  the  facts  of  that  case,  and  are 
undoubtedly  to  be  applied  to  every  case  when  the  facts  fit  the  measure 
of  either  of  the  bases  on  which  the  law  was  then  laid  down,  for  their 
approval  by  the  Supreme  Court  makes  them  of  paramount  authority; 
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but  it  has  frequently  happened  that  the  facts  of  cases,  which  might  in 
a  general  way  seem  to  invite  the  application  of  those  rules,  yet  present 
other  grounds  which  would  prevent  their  application  without  doing 
great  injustice,  and  it  would  seem  that  other  conditions  exist  if  the  in- 
fringer's conduct  has  been  of  the  character  which  the  master's  report 
attributes  to  it,  and  would  furnish  ground  for  the  application  of  the 
rule  laid  down  by  Chancellor  Kent  in  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  (N.  Y.)  62,  108,  where  an  account  was  being  taken.  "If,"  said 
he,  "a  party  having  charge  of  the  property  of  others  so  confounds  it 
with  his  own  that  the  line  of  distinction  cannot  be  traced,  all  the  in- 
convenience of  the  confusion  is  thrown  upon  the  party  who  produces 
it,  and  it  is  for  him  to  distinguish  his  own  property,  or  lose  it."  Ob- 
viously, the  rule  would  not  be  less  applicable  if  the  party  acquired 
the  possession  by  a  wrongful  dispossession  of  the  owner.  In  the 
cases  of  Smith  v.  Township  of  Au  Gres,  150  Fed.  257,*  and  Smith  v. 
Mottley,  150  Fed.  266,^  we  accepted  and  applied  this  rule  in  fixing  the 
liability  for  the  wrongful  confusion  by  one  of  the  property  of  another 
with  his  own.  But  we  infer  from  the  record  that  the  complainant 
acquiesced  in  the  ruling  of  the  master  in  this  regard,  and  we  do  not 
pursue  the  matter  further.  We  have  referred  to  it  as  one  of  the  rea- 
sons which  satisfy  us  that  the  defendant  would  suflfer  no  injustice 
from  a  decree  for  a  smaller  sum  than  the  amount  with  which  it  might 
properly  have  been  charged. 

We  have  said  all  that  is  necessary  in  regard  to  the  complainant's 
exceptions  in  discussing  the  principal  points  of  the  controversy.  In 
our  former  opinion  we  expressed  our  conviction  that  the  invention  of 
Packham  was  a  meritorious  one ;  and  the  record  now  before  us  con- 
firms us  in  the  belief  that  it  contributed  to  the  organization  of  drills 
of  this  class  the  element  which  made  them  highly  successful.  It  was 
natural  that  it  should  supersede  the  old  structures  of  its  class  and  ren- 
der them  practically  unsalable.  It  seems,  also,  from  what  now  ap- 
pears, that  in  a  large  part  of  the  country  it  superseded  to  a  great  ex- 
tent all  other  classes  of  drills,  during  the  period  of  the  defendant's 
infringement.  The  defendant's  conduct  in  seizing  and  stubbornly 
hanging  onto  the  subject  of  the  patent  and  the  large  number  of  sales 
it  made  is  persuasive  evidence  of  its  merit. 

The  foregoing  are  the  large  questions  in  the  case,  and  we  perceive 
no  such  substantial  error  in  the  master's  proceedings  as  to  require,  for 
the  sake  of  doing  justice,  the  rejection  of  his  report.  And  upon  the 
whole  we  are  satisfied  that  the  defendant,  at  least,  has  no  just  ground 
for  complaint,  if  a  decree  be  entered  for  the  sum  indicated  by  the  mas- 
ter as  representing  the  profits  made  by  the  defendant,  which  is  the 
sum  of  $23,031  with  interest  on  that  sum  from  the  filing  of  the  master's 
report  on  October  18,  1905,  to  the  date  of  the  entry  of  the  decree,  with 
costs.  The  fourth  assignment  of  error  on  the  cross-appeal  of  the  ap- 
pellee is  sustained,  and  the  finding  of  the  master  therein  mentioned  is 
approved  to  the  extent  indicated  in  this  assignment  of  error.  The  ap- 
pellant, who  was  the  defendant  below,  should  be  charged  with  the  costs 
of  this  appeal. 

The  court  below  will  enter  a  decree  in  accordance  with  the  foregoing 
opinion. 

1  80  C.  C.  A.  145.  a  80  O.  C.  A.  154. 
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<15i  Fed.  5&) 

LEEDS  ft  OATLIN  C50.  ▼.  VICTOR  TALKING  MACH.  CO.  et  aL 

(Circuit  Court  of  Appeals,  Second  Circuit    May  2,  1907.) 

No.  282. 

PATENTft— COWTBIBUTOBT   IwrBINGBMENT— TALKING   MACHINES. 

A  manufacturer  of  sound  records  only  adapted  to  be  practically  used 
within  the  United  States  in  a  patented  talking  machine  made  and  sold 
by  another,  in  which  the  record  disk,  while  not  itself  patented,  is  an  es- 
sential element  of  the  patented  combination,  who  sells  the  same  to  own- 
ers of  such  machines  for  use  therein  is  a  contributory  infringer  of  the 
patent 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  38,  Patent,  §  401. 

Contributory  infringement  of  patents,  see  note  to  Edison  Electric  L. 
Co.  y.  Peninsular  Light,  P.  ft  H.  Co.,  43  C.  C.  A.  485.] 

Wallace,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
See  148  Fed.  1022,  79  C  C.  A.  536. 

Louis  Hicks,  for  plaintiff  in  error. 
Horace  Pettitt,  for  defendants  in  error. 

Before  WALLACE  and  COXE,  Circuit  Judges,  and  HOUGH,  Dis- 
trict Judge. 

HOUGH,  District  Judge.  Defendants  in  error,  having  brought  suit 
against  the  plaintiff  in  error  alleging  infringement  of  the  Berliner 
Gramaphone  patent  (No.  534,543),  procured  an  injunction  restraining 
the  manufacture,  use,  or  sale  of  sound  reproducing  apparatus  or  de- 
vices embodying  the  subject-matter  specified  in  claims  6  and  35  of  said 
patent,  and  also  the  use  or  employment  in  any  way  of  the  method  set 
forth  in  claim  5  thereof  (reported  [C.  C]  146  Fed.  534,  affirmed  by 
this  court  148  Fed.  1022). »  The  claims  protected  by  such  adjudica- 
tions are  "a  sound  reproducing  apparatus  consisting  of  (1)  a  traveling 
tablet  having  a  sound  record  formed  thereon  and  (2)  a  reproducing 
stylus  shaped  for  engagement  with  said  record  and  free  to  be  vibrated 
and  propelled  by  the  same,  substantially  as  described"  (No.  35),  and 
the  "method  of  reproducing  sounds  from  a  record  of  the  same,"  con- 
sisting in  "(1)  vibrating  a  stylus,  and  (2)  propelling  the  same  along 
the  record  by  and  in  accordance  with  the  said  record  substantially  as 
described"  (No.  5);  the  "record"  being  identical  with  the  "traveHng 
tablet"  above  mentioned.  In  other  words,  the  invention  under  con- 
sideration is  the  Victor  Talking  Machine,  and  the  feature  thereof  here 
important  is  that  its  reproduction  of  sound  depends  upon  the  record 
groove  cut  in  the  traveling  tablet  (or  disk  record)  compelling  the  move- 
ment of  the  stylus  across  the  face  of  the  record  by  the  horizontal  revo- 
lution of  the  record  itself.  The  reproducer  of  which  the  stylus  is  an 
integral  part  is  covered  by  claims  of  the  Berliner  patent,  not  now  in 
question ;  but  of  the  combination  protected  by  claims  5  and  35  thereof 
the  stylus  alone  (or  rather  the  machine  of  which  it  forms  a  part) 
is  itself  patented,  while  the  traveling  tablet,  sound  record  or  disk  rec- 
ord, is  an  unpatented  article. 

1  79  C.  a  A.  536. 
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The  Leeds  &  Catlin  Company  is  a  manufacturer  of  disk  records, 
and,  since  the  decision  of  this  court  above  referred  to,  asserts  that  it 
has  become  a  dealer  in  another  talking  machine  known  as  the  "feed- 
device  machine,"  which  for  the  purposes  of  this  cause  may  be  regarded 
as  not  infringing  any  of  the  rights  of  the  Victor  Company  under  the 
Berliner  patent.  The  Leeds  &  Catlin  disk  records  are  equally  suitable 
for  the  feed-device  machine,  and  for  that  of  the  defendant  in  error. 

Plaintiff  in  error  was  found  to  have  sold  disk  records  forming  an 
essential  part  of  the  sound  reproducing  apparatus  and  devices  covered 
by  the  above-mentioned  claims  of  the  Berliner  patent,  and  was  fined 
for  such  violation  of  injunction.  This  writ  of  error  is  to  review  the 
order  imposing  said  fine. 

On  ample  evidence,  the  court  below  found  that  most  of  the  sales  of 
Leeds  &  Catlin  records  were  knowingly  made  by  the  plaintiff  in  error 
to  enable  the  owners  of  Victor  Talking  Machines  to  reproduce  such 
musical  pieces  as  they  wished  by  the  combination  of  the  Leeds  &  Catlin 
record  with  said  machines;  that  the  Leeds  &  Catlin  Company  made 
no  effort  to  restrict  the  use  to  which  their  records  might  be  put  until 
after  motion  to  punish  for  contempt  had  been  made;  that  the  only 
effort  at  such  restriction  ever  made  was  to  insert  upon  the  face  of  the 
records  a  notice  to  the  effect  that  such  record  was  intended  and  sold 
for  use  with  the  "feed-device  machine" ;  that  the  records  sold  by  plain* 
tiff  in  error  were  far  more  frequently  bought  to  increase  the  repertoire 
of  the  purchaser's  Victor  machine  than  to  replace  worn-out  or  broken 
records.  In  our  opinion  it  is  also  established  by  the  evidence  that  the 
**  feed-device  machine,"  above  referred  to,  was  not  at  or  before  the 
time  of  beginning  this  proceeding  a  practically  or  commercially  known 
reproducer  of  musical  or  spoken  sound,  whereas  the  Victor  machine, 
embodying  the  claims  of  the  Berliner  patent  here  under  consideration, 
was  at  such  times  widely  known  and  generally  used,  and  that  the  plain- 
tiff in  error  knew,  and  sold  its  records  with  the  knowledge,  that  if  its 
output  was  to  be  used  at  all  by  the  public  it  would  be  used  with  the 
Victor  machine,  and  in  the  combination  protected  by  the  claims  of  the 
Berliner  patent  above  referred  to.  Upon  these  facts  it  is  clear  that 
the  Leeds  &  Catlin  Company  have  made  and  sold  a  single  element  of 
the  claims  of  the  Berliner  patent,  with  the  intent  that  it  should  be 
united  to  the  other  element  and  complete  the  combination ;  and  this  is 
infringement  (Heaton  Peninsular,  etc.,  Co.  v.  Eureka  Specialty  Co., 
77  Fed.  297,  25  C.  C.  A.  267,  35  L.  R.  A.  728)  adopted  by  this  Court 
(Cortelyou  v.  Lowe,  111  Fed.  1005,  49  C.  C.  A.  671). 

The  facts  above  recited  are  scarcely  controverted,  nor  is  it  denied 
that  the  above  inference  should  ordinarily  be  drawn ;  but  plaintiff  in 
error  seeks  to  avoid  that  result  by  asserting  that  the  records  under 
consideration  are  but  temporary,  perishable,  and  unpatented  parts  of 
the  patented  combination ;  and  therefore  under  Morgan  Envelope  Co. 
V.  Albany  Paper  Co.,  162  U.  S.  425,  14  Sup.  Ct.  627,  38  L.  Ed.  500, 
free  to  be  manufactured  and  sold  by  any  one.  This  contention  is  not 
supported  by  the  evidence.  Disk  records  are  fragile  (i.  e.,  brittle  and 
easily  broken),  but  they  are  not  perishable  (i.  e.,  subject  to  decay  by 
their  inherent  qualities,  or  consumed  by  few  uses  or  a  single  one). 
Neither  are  they  temporary,  i.  e.  not  intended  to  endure;  on  the  con- 
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trary,  we  find  them  capable  of  remaining  useful  for  an  indefinite  peri- 
od, and  believe  that  they  usually  last  as  long  as  does  the  vogue  of  the 
sounds  they  record.  A  rifle  bullet,  lost  by  a  single  discharge,  is  a 
perishable  and  temporary  part  of  the  combination  of  rifle  and  am- 
munition, and  probably  a  cartridge  shell,  though  capable  of  reloading 
and  use  several  time,  may  also  be  so  regarded;  but  the  missile  of  a 
toy  gun,  picked  up  and  used  again  and  again  in  its  original  form,  is 
in  no  proper  sense  of  the  words  either  "perishable"  or  "temporary," 
though  it  may  by  repeated  use  wear  out  sooner  than  does  the  gun 
with  which  it  is  repeatedly  combined. 

Again  it  is  urged  inasmuch  as  disk  records  are  unpatented  articles 
of  commerce,  which  may  be  used  upon  the  feed-device  machine  or 
lawfully  exported  to  foreign  countries,  that  no  infringement  can  be 
alleged  against  the  maker  and  seller  thereof,  because  his  product  may 
be  or  is  in  fact  used  by  purchasers  as  one  element  of  a  patented  com- 
bination. This  argument  disregards  the  facts  established  herein.  It 
is  true  that  the  doctrine  of  contributory  infringement  has  never  been 
applied  to  a  case  where  the  thing  contributed  is  one  of  general  use,  or 
suitable  to  a  variety  of  other  uses,  especially  where  there  is  no  definite 
purpose  that  the  thing  sold  shall  be  employed  with  others  to  infringe 
a  patent  right.  Rumford  Chemical  Works  v.  Hygienic  Chemical  Co. 
(C.  C.)  148  Fed.  866,  and  cases  cited.  But  this  plaintiflF  in  error  is 
shown  to  have  manufactured  and  sold  records  for  the  express  purpose 
of  supplying  the  users  of  Victor  machines ;  nor  are  such  records  staple 
articles  of  commerce  (Cortelyou  v.  Johnson,  145  Fed.  935,  76  C.  C.  A. 
455)  ;  on  the  contrary,  they  cannot  be  practically  used  within  the 
United  States  except  with  the  Victor  reproducer;  for  we  regard  the 
feed-device  machine  either  as  a  curiosity  or  a  pretense,  while  the 
foreign  trade  of  plaintiflF  in  error  is  not  interfered  with  by  the  injunc- 
tion, nor  aflfected  by  the  order  under  review. 

It  is  further  contended  that  those  who  purchase  the  patented  com- 
bination in  question  without  restriction  have  lawful  right  to  provide 
themselves  with  unpatented  records  made  by  any  person  whatever,  by 
way  of  replacement  and  repair.  We  perceive  no  substantial  diflFerence 
in  the  meaning  of  these  words.  To  return  to  use  something  injured 
or  lost,  or  to  substitute  for  something  defaced  or  destroyed  another 
thing  substantially  identical,  is  to  repair.  The  right  of  general  re- 
pairing has  not  been  questioned ;  but  what  plaintiflF  in  error  has  done 
is  not  to  mend  or  better  broken  or  other  records,  nor  even  to  furnish 
new  records  identical  with  those  originally  oflFered  by  the  Victor  Com- 
pany»  but  to  place  upon  new  disks  such  other  sound  records  as  are 
thought  to  command  a  market,  and  to  induce  users  of  the  patented 
machine  not  to  replace,  but  to  increase  their  stock  of  recorded  words 
and  music.  The  right  of  repair  is  measured  by  the  right  of  the  owner 
of  the  patented  article,  and  such  owner,  when  doing  what  is  above 
outlined,  is  no  more  repairing  his  machine  than  is  one  repairing  a 
stereopticon,  by  changing  the  pictures  therein  to  suit  the  whim  of  the 
person  gazing  through  it. 

The  final  contention  against  the  order  below  admits  that  the  record 
actuating  the  stylus  is  a  vital  part  of  the  combination  claims  of  the  pat- 
ent in  question ;  but  declares  that  any  purchaser  of  the  patented  article 


Digitized  by  VjOOQ IC 


LEEDS  A  OATLIN   CO.  V.  VICTOR  TALKING  MACH.  CO.  173 

may  immediately  substitute  for  even  an  essential  element  therein  any 
other  element  which  he  conceives  better  suited  to  his  purpose,  and,  of 
course,  if  this  be  true,  such  preferred  elements  may  be  freely  manu- 
factured and  sold.  We  think  this  contention  disposed  of  by  Thomson- 
Houston,  etc.,  Co.  v.  Kelsey,  etc.,  Co.,  75  Fed.  1005,  22  C.  C.  A.  1; 
for  the  right  of  substitution  there  recognized  was  specifically  restricted 
so  as  to  refuse  ^'authority  to  reconstruct  or  rebuild  a  combination 
which  has  been  sold  by  the  complainant,''  and,  whenever  a  Leeds  & 
Catlin  record  is  placed  in  a  Victor  machine,  the  patented  combination 
is  instantly  reconstructed.  The  right  of  substitution  rests  upon  the 
right  to  improve,  pointed  out  by  Clifford,  J.,  in  Chaflfee  v.  Belting  Co., 
22  How.  223,  16  L.  Ed.  240,  and  is  different  from  the  right  to  repair. 
But  there  is  here  no  true  substitution,  and  improvement  is  scarcely  pre- 
tended. From  a  legal  standpoint  the  disks  of  both  parties  are  identi- 
cal, because  the  grooving  capable  of  actuating  the  reproducer  is  the 
same.  What  is  substituted  is  but  music  or  words,  and  what  is  im- 
proved, either  price  or  novelty,  is  sound.  These  are  but  accidents,  and 
no  more  important  than  the  color  of  the  disk.  The  true  inquiry  is 
whether  the  owner  of  a  patented  combination,  the  elements  of  which 
are  durable,  unbroken,  and  in  good  repair,  may  buy  from  the  patentee 
one  specimen  of  a  single  element,  from  an  outsider  an  indefinite  num- 
ber of  identical  specimens  of  the  same  element,  and  keep  and  use  them 
all,  under  cover  of  the  word  "substitution" ;  it  further  appearing  that 
the  element  so  procured  and  used  is  useful  and  commercially  known 
only  in  respect  of  the  said  combination. 

We  think  this  cannot  lawfully  be  done,  and  affirm  the  order  below. 

WALLACE,  Circuit  Judge  (dissenting).  In  considering  the  ques- 
tion of  infringement,  claim  6  may  be  laid  out  of  view,  as  it  covers 
merely  the  function  of  the  machine  or  combination  of  claim  35.  It  is 
more  than  doubtful  whether  the  claim  is  not  void  upon  its  face,  but  as- 
suming it  to  be  valid,  as  must  be  done  for  present  purposes,  it  is  not  in- 
fringed except  by  using  the  combination  or  machine  of  claim  35. 
A  sound  record  is  one  of  the  parts  enumerated  in  claim  35.  It  is,  how- 
ever, only  a  subsidiary  part  of  the  machine.  Its  relation  to  the  ma- 
chine proper  is  analogous  to  that  of  the  sheet  of  paper  in  a  typewriting 
machine  or  the  stalks  of  corn  in  a  corn  cutter.  It  is  the  thing  which 
is  to  be  operated  on  by  the  machine  proper.  The  invention  of  the 
claim  consisted  in  substituting  a  universal  joint,  or  swinging  arm,  in 
lieu  of  a  feed  screw  device,  and  thereby  producing  a  new  form  of  repro- 
ducing stylus  for  engaging  with  the  record  and  everything  else  in  the 
machine  was  old.  This  clearly  appears  by  the  opinion  in  the  suit  in 
which  the  validity  of  the  patent  was  established.  Victor  Talking  Ma- 
chine Co.  V.  American  Graphophone  Co.  (C.  C.)  140  Fed.  860. 

It  is  not  questioned,  and  cannot  be,  that  the  plaintiffs  in  error  were 
at  complete  liberty  to  make  and  sell  such  sound  records  as  they  did, 
provided  they  did  not  sell  them  to  purchasers  who  had  no  right  to  use 
them  in  combination  with  the  other  devices  enumerated  in  claim  35. 
They  have  been  adjudged  guilty  of  contempt  because  they  have  sold 
them,  or  threatened  to  sell  them,  to  users  of  the  so-called  "Victor" 
machine  which  embodies  the  combination,  and  who  purchased  their 
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machines  from  the  Victor  Talking  Machine  Company,  the  owner  of 
the.  patent.  If  these  purchasers  were  at  liberty  to  remove  a  sound 
record  which  originally  accompanied  the  machine,  and  substitute  for 
it  a  sound  record  sold  by  the  plaintiffs  in  error,  they  were  not  in- 
fringers; and  plainly  the  plaintiffs  in  error  could  not  be  infringers 
by  assisting  the  purchasers  to  do  that  which  they  had  a  right  to  do. 
The  real  question  in  the  case,  therefore,  is  whether  the  purchasers  of 
the  Victor  machines  infringe  the  patent  by  using  in  their  machines 
the  sound  records  manufactured  by  the  plaintiffs  in  error. 

The  purchaser  of  a  patented  machine  from  the  owner  of  the  patent 
acquines  the  right  to  do  what  he  may  choose  with  the  particular  ma- 
chine, or  any  of  its  parts,  as  freely  as  he  could  if  it,  or  none  of  its 
parts,  had  ever  been  patented.  Undoubtedly  he  cannot,  after  his 
machine  has  practically  ceased  to  exist  for  any  useful  purpose,  recon- 
struct it  by  reparation,  nor  can  he  then  reconstruct  it  by  disorganizing 
it  and  substituting  as  new  parts  the  dominating  and  vital  features  of 
the  patented  invention.  But  no  question  of  this  kind  is  involved  in 
the  present  controversy.  The  only  question  is  whether  he  can  dis- 
card a  part  he  does  not  care  to  use,  and  substitute  another.  When 
such  a  part  is  not  the  fundamental  invention  in  the  patented  machine, 
I  cannot  doubt  he  is  at  liberty  to  do  so.  This  was  so  decided  by  this 
court  in  the  "trolley  stand"  case  (Thomson-Houston  Co.  v.  Kelsey 
Co.,  75  Fed.  1005,  22  C.  C.  A.  1),  and  is  not  an  open  question  in  this^ 
court,  unless  it  is  proposed  to  reconsider  and  overrule  that  decision. 
He  is  not  under  any  implied  promise  to  maintain  the  machine  as  an 
entity,  and  may  do  whatever  he  chooses  with  any  of  its  parts,  as  fully 
as  if  there  had  not  been  a  patent. 

Let  us  consider  from  a  practical  standpoint  what  any  other  rule 
would  lead  to  in  a  case  like  the  present.  The  purchaser  here  has 
bought  with  his  machine  a  sound  record,  or  half  a  dozen  sound  rec- 
ords, each  having  the  necessary  grooves  cut  in  it  to  enable  him  to  re- 
produce for  his  own  pleasure  a  particular  piece  of  music.  The  record 
is  a  fragile  thing  which  is  to  be  inserted  into  the  machine  by  the  user, 
and  must  be  adjusted  accurately  to  the  vibrating  parts,  and  is  to  be 
removed  when  he  wants  to  reproduce  a  different  piece  of  music.  Any 
slip  of  the  hand  will  destroy  it.  Not  only  is  this  so,  but  its  sound  pro- 
ducing qualities  are  lost  by  the  contact  of  the  needle  which  is  vibrated 
in  its  grooves  long  before  the  machine  proper  is  worn  out,  and  general- 
ly early  in  its  normal  life.-  Whenever  either  of  these  things  happens, 
a  machine,  which  costs  at  least  $17,  is  disabled  unless  a  record  like 
one  which  has  been  sold  with  it  at  the  price  of  35  cents,  and  which 
anybody  and  everybody  has  a  right  to  make,  may  be  replaced  in  the 
machine  in  lieu  of  the  useless  one.  If  the  owner  of  the  patent  stops 
manufacturing  records,  or  no  longer  has  in  the  market  a  record  groov- 
ed like  the  one  which  has  been  destroyed,  what  is  the  purchaser  to 
do  if  he  has  not  the  right  to  replace  a  record  without  the  permission 
of  the  patent  owner?  The  purchasers  of  the  Victor  machine  cannot 
require  the  Victor  Talking  Machine  Company  to  supply  them  with 
records,  and  can  only  procure  them  from  it  on  such  terms  as  it  pleases 
to  exact.     If  they  are  not  at  liberty  to  procure  them  elsewhere,  the 
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company  can  dictate  how  long  they  are  to  enjoy  the  use  of  their  ma- 
chines. 

Such  a  rule  of  infringement  as  is  adopted  by  the  majority  opinion^ 
not  only  extends  the  monopoly  of  the  patent  owner  to  an  unprecedent- 
ed extent,  but  is  subversive  of  the  right  of  a  purchaser  of  the  patented 
thing  to  realize  its  fair  measure  of  usefulness  by  making  necessary 
reparations  or  changes  by  way  of  improvement. 


a54  Fed.  63.) 

McCUNE  V.  BALTIMORE  &  O.  R.  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  6,  1907.) 

No.  21. 

Patents— Action  at  Law  fob  Infringement— Pboop  of  Damaoes. 

In  an  action  at  law  to  recover  damages  for  the  infringement  of  a 
patent,  where  there  is  no  established  market  value  or  license  fee,  gen- 
eral evidence  is  admissible  to  show  the  extent  of  the  plaintiff's  damages 
from  the  infringement,  and  he  is  entitled  to  show  the  utility  and  ad- 
vantages of  the  Invention  over  old  devices,  as  a  basis  from  which  the 
jury  may  estimate  the  extent  of  his  loss. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  §§  420^ 
421.] 

In  Error  to  Circuit  Court  of  the  United  States  for  the  Western  Dis-^ 
trict  of  Pennsylvania. 

J.  M.  Martin,  for  plaintiff  in  error. 
Robert  J.  Fisher,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  James  B.  Mc- 
Cune,  the  plaintiff  in  error,  brought  an  action  at  law  against  the  Balti- 
more &  Ohio  Railroad  Company  to  recover  damages  for  infringement 
of  a  patent  granted  to  him  May  18,  1886,  for  a  locomotive  ashpan. 
The  patent  had  expired  before  suit  brought.  McCune  had  never  grant- 
ed a  license,  established  a  royalty,  or  manufactured  and  sold  the  pat- 
ented device.  There  was  testimony  tending  to  prove  the  defendant 
infringed  the  patent.  Thereupon  the  plaintiff  offered  to  prove  the 
utility  and  advantages  of  his  patented  device,  that  it  had  been  ap- 
propriated and  used  by  a  number  of  other  railroads,  and  that  this  use, 
being  without  his  consent,  prevented  the  establishment  of  a  market 
value  therefor.  This  offer  the  court  rejected,  and  directed  a  verdict 
for  the  plaintiff  for  nominal  damages.  Whereupon  the  plaintiff  sued 
out  this  writ  and  assigned  for  error  the  rejection  of  this  testimony. 

It  is  clear  to  us  the  rejected  testimony  was  in  substance  the  same 
as  that  admitted  in  Suffolk  Co.  v.  Hayden,  70  U.  S.  318,  18  L.  Ed.  76. 
There  "no  sales  had  been  made  of  the  patent  right  by  the  plaintiff  or 
of  licenses  for  the  use  of  it,  so  as  to  establish  a  patent  or  license  fee 
as  a  criterion  by  which  to  ascertain  the  measure  of  damages."  The 
court  below  admitted  evidence  as  to  the  uses  and  advantages  of  this 
improvement  over  previous  methods  of  cleaning  cotton.  In  affirming 
this  action  Justice  Nelson  said : 
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**There  being  no  established  patent  or  license  fee  in  the  case,  In  ordef  to 
get  at  a  fair  measure  of  damages,  or  even  an  approximation  to  it,  general 
evidence  must  necessarily  be  resorted  to.  And  what  evidence  could  be  more 
appropriate  and  pertinent  than  that  of  the  utility  and  advantage  of  the  in- 
vention over  the  old  modes  or  devices  that  have  been  used  for  working  out 
similar  results?  With  a  knowledge  of  these  benefits  to  the  persons  who  have 
used  the  Invention,  and  the  extent  of  the  use  by  the  infringer,  a  Jury  will 
be  in  possession  of  material  and  controlling  facts  that  may  enable  them,  in 
the  exercise  of  a  sound  Judgment,  to  ascertain  the  damages,  or,  in  other  words, 
the  loss  to  the  patentee  or  owner  by  the  piracy,  instead  of  the  purchase,  of 
the  use  of  the  invention." 

The  statute  of  July  8,  1870  (Rev.  St.  §  4919  [U.  S.  Comp.  St.  1901, 
p.  3394]),  made  no  change  in  the  rule  of  damages  in  actions  at  law 
thus  established.  In  Rirdsall  v.  CooHdge,  93  U.  S.  69,  23  L.  Ed.  802, 
where  Suffolk  Co.  v.  Hayden,  supra,  was  cited  with  approval.  Justice 
Clifford,  referring  to  the  act  of  1870  says: 

"Where  the  suit  is  at  law,  the  measure  of  damages  remains  unchanged  to 
the  present  time;  the  rule  still  being  that  the  verdict  of  the  Jury  must  be 
for  the  actual  damages  sustained  by  the  plaintiff." 

In  Root  V.  Railway  Co.,  105  U.  S.  198,  26  L.  Ed.  975,  Justice  Mat- 
thews made  an  exhaustive  review  of  the  patent  statutes  and  decisions 
and  cited  Suffolk  Co.  v.  Hayden  as  deciding  that  "in  case  where  there 
is  no  established  patent  or  license  fee  in  the  case,  or  even  an  approxi- 
mation to  it,  general  evidence  must  necessarily  be  resorted  to";  and 
in  Tilghman  v.  Proctor,  125  U.  S.  143,  8  Sup.  Ct.  894,  31  L.  Ed.  664, 
it  was  again  cited,  in  a  ifull  review  of  the  patent  cases  bearing  on  dam- 
ages, for  the  proposition  that  license  fees  and  royalties  are  generally, 
"though  not  always,  taken  as  the  measure  of  damages." 

It  will  thus  be  seen  that  Suffolk  Co.  v.  Hayden  has  been  approvingly 
cited  and  considered  as  authority  for  the  principle,  therein  enunciated, 
that,  in  the  absence  of  license  fee  or  royalty,  other  proof  can  in  an 
action  at  law  be  resorted  to,  to  show  the  damage  done  to  the  owner  of 
the  patent.  The  law  thus  announced  is  conclusive  of  the  case  before 
us,  unless  Suffolk  Co.  v.  Hayden  was  overruled  by  the  Supreme  Court 
in  Coupe  v.  Royer,  155  U.  S.  567,  15  Sup.  Ct.  199,  39  L.  Ed.  263. 
Assuredly  the  case  is  not  overruled  by  name,  and  the  question  there 
involved  and  decided  does  not  require  a  reversal  by  implication.  In 
that  case,  which  was  an  action  at  law,  the  court  below  had  held  "that 
whatever  value  has  been  received  by  the  defendants  through  the  use 
of  this  invention,  so  much  has  been  taken  from  the  plaintiffs,  and  they 
are  entitled  to  have  it  restored  to  them."  The  Supreme  Court,  how- 
ever, after  stating  the  rule  in  equity  was  that  the  gains  and  profits  of 
the  infringer  could  be  recovered,  says: 

"At  law  the  plaintiff  Is  entitled  to  recover,  as  damages,  compensation  for 
the  pecuniary  loss  he  has  suffered  from  infringement,  without  regard  to 
the  question  whether  the  defendant  has  gained  or  lost  by  his  unlawful 
acts ;  the  measure  of  recovery  in  such  cases  being,  not  what  the  defendant  has 
gained,  but  what  plaintiff  has  lost" 

It  was  accordingly  said : 

*'It  is  evident,  therefore,  that  the  learned  Judge  applied  the  wrong  standard 
in  instructing  the  Jury  that  they  should  find  what  the  defendants  might  be 
shown  to  have  gained  from  the  use  of  the  patented  invention." 
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It  will  thus  be  seen  the  court  below  had  followed  in  an  action  at 
law  the  rule  of  damages  applicable  only  in  a  case  in  equity.  The  Su- 
preme Court  reversed  on  that  question.  It  made  no  change  in  the 
established  rule  in  equity  cases  for  it  expressly  approved  Tilghman  v. 
Proctor.  It  announced  no  purpose  to  change  or  modify  the  rule  in 
law  cases,  and  therefore  in  them  Suflfolk  Co.  v.  Hayden  stands  as  the 
settled  rule  of  damages. 

Stress  is  laid,  however,  upon  the  extract  from  the  opinion  that: 

**The  evidence  disclosing  the  existence  of  no  license  fee,  no  impairment  of 
the  plalntiff*s  market,  in  short,  no  damages  of  any  kind,  we  think  the  court 
should  have  instructed  the  jury,  if  they  found  for  the  plaintiffs  at  all,  to 
find  nominal  damages  only." 

We  cannot  regard  this  language  as  at  variance  with  the  rule,  laid 
down  in  the  Suffolk  Case,  that,  in  the  absence  of  license  and  royalty 
fees,  other  evidence  may  be  received.  Indeed,  it  seems  to  us  it  is  a 
recognition  of  the  doctrine  of  that  case,  that  other  evidence  may  be  re- 
sorted to  in  the  absence  of  established  royalty  and  license  fees.  And 
that  this  is  the  case  is  shown  by  the  syllabus,  which  summarizes  the 
decision  in  the  language: 

"In  an  action  at  law,  ♦  ♦  ♦  when  the  evidence  discloses  the  existence 
of  no  license  fee,  no  impairment  of  the  plaintiff's  market,  no  damages  of  any 
kind,  the  jury  should  be  instructed,  if  they  find  for  the  plaintiff,  to  find 
nominal  damages  only." 

Holding,  then,  as  we  do,  that  Suffolk  Co.  v.  Hayden  is  unreversed 
and  unqualified  by  Coupe  v.  Royer,  it  follows  the  court  below  erred, 
its  judgment  must  be  reversed,  and  the  case  remanded,  with  direc- 
tions to  grant  a  new  trial. 


(154  Fed.  65.) 

BUMFORD   CHEMICAL   WORKS   v.   HYGIENIC   CHEMICAL   CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  26,  1907.) 

No.  18. 

Patents— Suit  fob  Infbingement— Evidence. 

Evidence  in  a  suit  for  infringement  of  a  patent  held  insufficient  to  show 
that  the  defendant  was  privy  to  a  prior  suit  brought  by  complainant 
against  others  so  as  to  render  a  deposition  taken  therein  admissible 
against  defendant 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  148  Fed.  862. 

Philip  Mauro  and  C.  A.  L.  Massie,  for  appellant. 
Whitridge,  Butler  &  Rice  (Willard  Parker  Butler  and  Edwin  T. 
Rice,  of  counsel),  for  appellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.    This  is  an  appeal  from  a  decree 
entered  by  the  Circuit  Court  for  the  District  of  New  Jersey  dismissing, 
for  noninfringement,  a  bill  in  equity  filed  by  the  Rumford  Chemical 
83  aCA.— 12 
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Works  which  charged  the  Hygienic  Chemical  Company  of  New  Jersey 
,  with  infringement  of  a  patent.  The  court  below  held  there  was  no 
proof  of  infringement,  and  there  is  no  error  in  its  so  holding,  if  the 
testimony  of  one  Clotworthy  was  rightfully  excluded.  This  excluded 
deposition  of  Clotworthy,  now  deceased,  was  taken  in  a  suit  in  the 
Circuit  Court  for  the  Southern  District  of  New  York  (125  Fed.  231 
and  134  Fed.  385,  67  C.  C.  A.  367),  wherein  the  Rumford  Chemical 
Works,  the  present  appellant,  was  complainant,  and  the  New  York 
Baking  Powder  Company  et  al,  respondents.  It  is  alleged  the  re- 
spondent in  the  present  case,  aided  in,  and  contributed  to,  the  defense 
of  that  case.  On  that  point,  however,  the  proofs  fail.  There  is  no 
proof  that  the  present  respondent,  the  Hygienic  Chemical  Company 
of  New  Jersey  contributed  to  the  expense  of  the  New  York  suit  or 
bore  the  relation  of  privy  or  party  to  that  litigation.  While  the  Hy- 
gienic Chemical  Company  of  New  York  did  contribute  to  the  defense, 
and  one  Heller,  who  was  President  of  both  companies,  was  a  witness 
in  that  case,  there  is  no  sufficient  proof  to  connect  the  present  re- 
spondent with  the  defense  of  that  case.  We  are  therefore  of  opinion 
the  court  below  rightly  excluded  Clotworthy's  testimony. 
The  decree  of  the  court  is  affirmed. 


054  Fed.  GG.) 

HOGAN  V.  WESTMORELAND  SPECIALTY  CO.  et  aL 

(Circuit  Court  of  Appeals,  Third  Circuit    April  26,  1907.> 

No.  12. 

1.  Patents— Invention— Adjudication  of  Invalidity  on  Deicubbeb. 

A  patent  should  be  adjudged  void  on  demurrer  for  lack  of  patentable 
invention  apparent  on  its  face  only  in  exceptional  cases,  where  the  ques- 
tion is  free  from  doubt. 

2.  Same— Dbedoe  fob  Salt  ob  Peppeb. 

The  Hogan  patent,  No.  752,903,  for  a  dredge  for  salt  or  p^per.  Is  not 
so  manifestly  devoid  of  invention  on  its  face  as  to  warrant  its  being  de^ 
clared  void  on  demurrer  to  a  bill  for  its  infringement 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

For  opinion  below,  see  146  Fed.  199. 

E.  M.  Marble,  for  appellant. 

Howard  P.  Denison  and  William  A.  Jones,  for  appellees. 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  LAN- 
NING,  District  Judge. 

BUFFINGTON,  Circuit  Judge.  The  court  below  sustamed  a  de- 
murrer to  the  bill  on  the  ground  the  patent  was  on  its  face  void  for 
lack  of  patentable  novelty.  While  such  decree  may  be  entered  where 
a  case  is  clear  from  doubt,  we  are  of  opinion  the  present  was  not  one 
of  that  character.  It  resembles  the  cases  of  Caldwell  v.  Powell,  73 
Fed.  488,  19  C.  C.  A.  592,  and  Chinnock  v.  Paterson,  112  Fed.  531, 
50  C.  C.  A.  384.     Following  our  decisions  in  those  cases,  we  here 
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hold  the  demurrer  should  be  overruled,  and  the  questions  involved 
decided  on  final  hearing. 

The  decree  of  the  lower  court  is  therefore  reversed,  and  the  case 
remanded  to  the  Circuit  Court,  with  instruction  to  allow  the  appellees 
time  within  which  to  answer. 


aw  Fed.  196.) 

UNITED  STATES  v.  HERRMANN.    SAME  v.  SAKS  &  CX).    SAME  v.  LEON 

RHEIMS  OO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    January  17,  1907.) 

Nos.  133-135  (3,752,  3,970,  3.753). 

Customs  Dums — ^Pboduction  of  Samples — Evidenchc. 

In  proving  the  character  of  Imported  merchandise.  It  Is  not  essential 
that  actual  samples  of  the  Importations  should  be  produced.  Such  proof 
may  be  supplied  by  witnesses  familiar  with  the  goods,  testifying  from 
their  recollection  as  to  the  invoice  descriptions. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  decision  below,  see  145  Fed.  843,  reversing  decisions  of  the 
Board  of  United  States  General  Appraisers,  which  had  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New 
York. 

The  merchandise  in  controversy  was  found  by  the  court  below  to  be  similar 
to  that  passed  upon  previously  by  the  same  court  in  Herrmann  v.  U.  S.  (C 
C.)  141  Fed.  486,  consisting  of  so-called  beaver  strips  or  bands,  which  were 
there  held  dutiable  as  manufactures  of  fur,  under  Tariff  Act  July  24,  1897,  c. 
11,  i  X  Schedule  N,  par.  450,  30  Stat.  193  [U.  S.  Comp.  St.  1901,  p.  1678].  In 
these  appeals  the  government  has  not  questioned  the  correctness  of  that  class- 
ification, but  contends  that  the  evidence  on  which  the  court  below  based  its 
eoDciuslon  of  similarity  of  the  merchandise  to  that  in  the  former  Herrmann 
Case,  supra,  and  the  assignments  of  error,  are  limited  to  this  point 

The  evidence  the  sufficiency  of  which  is  at  issue  consisted  of  testimony  of 
the  importers  or  their  employes,  who  were  famllar  both  with  the  importations 
in  controversy  and  with  their  invoice  descriptions,  and  who  on  examination  of 
the  exhibits  in  said  Herrmann  Case  stated  that  the  goods  were  similar  to  such 
exhibits.  Actual  samples  were  not  produced,  and  this  evidence  was  based'  on 
the  recollection  of  the  witnesses  as  to  the  character  of  the  goods  represented  by 
the  Invoice  description  of  the  various  items,  which  had  been  imported  two 
years  or  more  previously.  The  government  urged  that,  in  view  of  the  failure 
of  the  importers  to  produce  samples  of  the  goods,  and  the  fact  that  the  testi- 
mony of  the  importers  was  based  on  an  inspection  of  the  invoices,  there  was 
no  competent  evidence  to  sustain  the  conclusion  of  the  Circuit  Court 

J.  Osgood  Nichols,  Asst  U.  S.  Atty. 

Comstock  &  Washburn  (Albert  H.  Washburn,  of  counsel),  for  im- 
porters. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 
PER  CURIAM.    Decrees  affirmed  in  open  court 
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(154  Fed.  197.) 

BROOKFIELD  et  al.  v.  ELMER  GLASS  WORKS. 

(Circuit  CJourt  of  Appeals,  Tliird  Circuit    May  24,  1907.; 

No.  4. 

Patents— Infringement— Press  for  Making  Screw  iNSUiiATORS. 

Tlie  Kribs  patent,  No.  542,565,  for  a  press  for  making  screw  insulators, 
held  not  infringed. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

For  opinion  below,  see  144  Fed.  418.  ' 

Robert  N.  Kenyon  and  Wm.  H.  Kenyon,  for  appellants. 
Joseph  C.  Fraley,  for  appellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  This  is  an  appeal  from  a  decree  in  a 
patent  suit  (144  Fed.  418),  in  which  the  appellants  were  the  complain- 
ants, and  the  appellee  was  the  defend mt.  The  defendant  was  charged 
with  infringement  of  patent  No.  o42,5(]5,  dated  July  9,  1895,  issued  to 
Seraphin  Kribs,  assignor  to  WiUam  Brookfield,  for  a  "press  for  mak- 
ing screw  insulators."    The  claims  involved  are  as  follows: 

•*2.  An  actuating  rod  provided  with  a  detachable  screw  plunger,  comblnetl 
with  a  rotary  spindle  adapted  to  engage  the  screw  plunger,  a  mold,  and  a 
movable  support  for  the  mold  substantially  as  described. 

"3.  An  actuating  rod  provided  with  a  detachable  screw  plunger,  combined 
with  a  rotary  spindle  adapted  to  engage  the  screw  plunger,  a  mold,  a  movable 
support  for  the  mold,  and  a  lock  for  holding  the  support  with  the  mold  in 
operative  position  relatively  to  the  actuating  rod  and  spindle  substantially 
as  described." 

The  single  question  raised  by  the  assignment  of  errors  is  whether 
the  press  known  in  the  case  as  "the  first  form  of  defendant's  press" 
conflicts  with  these  claims.  They  need  not  be  considered  separately. 
or  at  length.  The  added  "lock"'  of  the  third  claim  is  its  only  dis- 
tinctive feature.  Apart  from  this,  they  are  for  the  same  combination 
of  devices,  all  of  which  were  old;  and  the  defendant's  press  as  a 
whole  essentially  differs  from  the  organized  machine  of  the  patent.  It 
has  screw  plungers,  it  is  true,  but  it  has  none  which  is,  or  need  be, 
"detachable";  whereas,  the  plunger  of  the  patented  combination  is 
both  specified  and  required  to  be  so.  This  variance  is  obviously  sub- 
stantial, and  the  very  able  argument  of  the  aop^llants*  counsel  has 
failed  to  convince  us  that  it  should  be  disregarded.  The  meaning  of 
the  word  "detachable"  is  not  doubtful,  and  the  record  discloses  noth- 
ing which,  in  our  opinion,  would  warrant  its  effacement  from  these 
claims. 

The  decree  of  the  Circuit  Court  is  affirmei 
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(154  Fed.  177.) 

THE  CUZCO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    April  30,  1907.) 

(No.  217.) 

1.  Seamen — Injuby  in  Service — Duty  of  Vessel  in  Respect  to  Medicai; 

Attention. 

When  the  deviation  of  a  vessel  from  her  course  in  order  to  procure 
medical  attention  for  an  injured  member  of  the  crew  would  add  substan- 
tially to  the  risks  of  the  voyage,  there  must  be  some  substantial  exigency 
to  Justify  it;  at  least  reasonable  ground  to  believe  that  consequences 
more  serious  than  the  mere  pain  and  sufTering  which  ordinarily  attend 
the  smaller  catustroplies  of  a  sailor's  life  are  to  be  expected.* 

2,  Same— Liability  of  Vessel. 

Libelant,  cook  on  a  steamship,  was  injured  while  the  vessel  was 
lying  In  Fortescue  Bay,  Straits  of  Magellan,  by  falling  through  a  hatch- 
way; his  shoulder  being  dislocated  and  his  head  injured,  the  latter 
injury  not  being  serious.  The  injuries  were  examined  and  treated  by 
the  master  and  steward,  who  decided  that  there  was  no  dislocation  of 
the  shoulder,  but  merely  a  sprain,  and  the  vessel  proceeded  on  her  course 
to  the  westward  until  she  reached  Coronel,  1,100  miles  distant,  when 
surgical  treatment  was  obtained.  The  time  ordinarily  required  to  reach 
such  port  was  5  days,  but  owing  to  bad  weather  it  took  7  or  8  days.  By 
returning  upon  her  course  70  miles  in  the  Straits  to  Punta  Arenas,  medi- 
cal aid  could  have  been  obtained.  Held  that,  In  view  of  the  belief  of  the 
master,  after  examination,  that  the  injury  was  not  serious,  and  of  the 
dangers  of  navigation  of  the  Straits  in  the  winter  season,  the  decision 
of  the  master  to  continue  the  voyage,  rather  than  expose  the  vessel 
and  cargo  to  the  risks  of  a  return,  was  not  unreasonable,  and  did  not 
subject  the  vessel  to  liability. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Seamen,  §  43.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  East- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District  Court, 
Eastern  District  of  New  York,  in  favor  of  libelant  The  suit  was  brought 
by  the  cook  of  the  steamship  Cuzco  to  recover  damages  for  injuries  sustained 
by  a  fall  through  a  coal  bunker  hatch  while  the  vessel  was  in  the  Straits 
of  Magellan  on  August  24,  1903.  The  district  Judge  found  the  vessel  free 
from  fault  so  far  as  the  accident  Itself  was  concerned,  but  held  that  it  was 
the  duty  of  the  master  to  have  retraced  his  course  70  miles  to  Punta  Arenas, 
so  as  to  secure  medical  advice  and  assistance;  that  his  failure  to  do  so 
**probably  aided  the  resulting  abnormal  condition  of  the  libelant's  arm,  and 
added  to  his  pain  and  discomfort";  and  he  held  the  steamer  liable  in  the 
sum  of  $1,.500  as  a  proper  compensation  therefor.  The  opinion  below  will 
be  found  in  148  Fed.  914. 

J.  Parker  Kirlin  and  Charles  R.  Hickox,  for  appellant. 
B.  B.  Coyne  and  Abbott  &  Coyne,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge.  We  recently  had  occasion  to  consider 
the  subject  of  a  shipmaster's  duty  when  a  member  of  his  crew  is  in- 
jured while  the  vessel  is  at  sea  or  remote  from  medical  aid.  Greco 
V.  The  Sarnia,  147  Fed.  106,  77  C.  C.  A.  332.    That  case,  however, 

1  See  note  at  end  of  case. 
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difFers  from  the  one  at  bar  because  medical  advice  was  procurable  as 
quickly  by  going  forward  as  by  deviating. 

The  situation  of  the  vessel  at  the  time  libelant  sustained  his  in- 
jury was  as  follows:  She  was  bound  from  New  York  to  Valparaiso, 
Callas,  and  other  west  coast  South  American  ports,  through  the 
Straits  of  Magellan.  Her  first  stop  was  Punta  Arenas,  located  in 
the  Straits  130  miles  from  the  eastern  entrance.  Her  next  stop 
was  to  be  at  Coronel,  on  the  west  coast  to  the  north  of  the  Straits. 
At  the  time  the  accident  happened,  the  Cuzco  lay  at  anchor  at  Fortescue 
Bay,  70  miles  beyond  Punta  Arenas,  and  120  miles  from  the  western 
entrance;  Coronel  being  distant  about  five  days  sailing.  Two  days 
sailing  apparently  would  carry  her  out  of  the  Straits.  A  note  on  the 
chart  says: 

"In  proceeding  Into  the  Pacific,  ships  should  not  attempt  to  clear  the  Strait 
in  one  day  from  Port  Gallant  [the  head  of  Fortescue  Bay],  but  endeavor  to  get 
into  Playa  Parda  or  Port  Tamar  before  dark.  ♦  ♦  ♦  As  the  W.  and  S.  W. 
gales  come  on  very  suddenly  and  without  warning,  it  is  impossible  to  run 
back  and  find  an  anchorage  during  a  dark  night." 

The  master  had  anchored  owing  to  bad  weather — sl  snowstorm  the 
previous  day  and  during  that  night.  The  passage  through  the  Straits 
IS  manifestly  more  perilous  for  a  steamer  than  navigation  in  the  open 
ocean,  and  was  a  risk  undoubtedlv  considered  when  the  voyage  was 
provided  for.     A  significant  "caution"  is  printed  on  the  chart: 

"As  there  has  been  no  complete  survey  of  Magellan  Strait,  the  navigator 
is  cautioned  that  although  this  chart  may  be  considered  a  sufiio^ent  guide 
by  daylight,  he  must  not  too  implicitly  trust  in  it  during  thick  weather,  as 
in  some  few  Instances  the  bearings  from  headland  to  headland  are  not  strictly 
accurate." 

It  should  be  borne  in  mind  that  when  the  master  was  called  upon  to 
decide  whether  he  should  go  on  or  turn  back  with  the  libelant,  and  thus 
add  140  more  miles  of  dangerous  navigation  to  the  risks  of  the  advent- 
ure, he  had  to  take  into  consideration  all  the  various  interests  which 
were  committed  to  his  charge.  He  was  called  upon  to  exercise  sound 
judgment,  not  indeed  on  a  question  of  pure  seamanship,  but  on  a  ques- 
tion which  involved  maritime  knowledge.  A  deviation  for  the  purpose 
of  succoring  the  distressed  has  been  held  not  to  release  underwriters 
of  ship  or  cargo  who  have  insured  for  a  specified  voyage,  but  "to 
make  such  excuse  valid  and  effectual  it  must  without  doubt  be  shown 
that  there  was  a  real  necessity  for  the  departure  of  the  vessel  from  her 
proper  course.  The  exigency  which  demands  relief  must  be  equal 
in  importance  to  the  intervention  which  is  required  in  its  behalf." 
Perkins  v.  Augusta  Ins.  &  B.  Co.,  76  Mass.  312,  71  Am.  Dec.  654. 
Amould  expresses  the  rule  thus : 

**The  state  of  circumstances  must  be  such  as  to  leave  the  master  no  alter- 
native, as  a  reasonable  and  prudent  man,  exercising  a  sound  judgment  and 
acting  for  the  best  interests  of  all  concerned,  but  to  depart  from  or  delay 
the  usual  course  of  the  voyage."    Marine  Insurance  (6th  Ed.)  vol.  1,  p.  501. 

This  is,  perhaps,  rather  strongly  expressed,  but  there  can  be  no 
doubt  that,  when  the  deviation  adds  substantially  to  the  risks  of  the" 
voyage,  there  must  be  some  substantial  exigency  to  justify  it;  there 
must  be  reasonable  ground  to  believe  that  consequences  more  serious 
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than  the  mere  pain  and  suffering  which  ordinarily  attend  the  smaller 
catastrophes  of  a  seaman's  life  are  to  be  expected.  When  sitting  in  re- 
view, therefore,  of  the  conclusion  of  the  master  reached  on  the  morn- 
ing of  the  accident,  we  should  not  lose  sight  of  the  fact  that  he  had 
charge  of  a  valuable  ship  and  cargo,  presumably  insured  under  policies 
of  the  terms  of  which  he  was  ignorant.  Moreover,  it  is  the  decision 
made  on  that  particular  morning  which  is  under  review.  By  the  next 
day  the  Cuzco  would  be  so  near  the  western  outlet  of  the  Straits  that 
no  one  would  contend  that  she  should  turn  back  for  Punta  Arenas 
through  that  imperfectly  charted  waterway,  where  snow  or  thick 
weather  for  two  days  (it  was  the  winter  season)  might  so  delay  her 
that  she  might  reach  that  port  no  sooner  than  she  might  reach  Coronel 
if  she  kept  on. 

Before  discussing  the  facts,  it  may  be  convenient  to  review  the 
authorities,  so  as  to  see  what  circumstances  have  been  held  sufficient 
to  call  for  a  deviation  by  the  master  in  order  to  succor  or  relieve  a 
member  of  the  crew.  While  the  Iroquois  was  rounding  Cape  Horn, 
libelant  accidentally  fell  from  the  main  yard  to  the  deck,  fracturing 
two  ribs  and  his  right  leg  in  two  places.  The  master  with  the  aid  of 
the  carpenter  set  the  leg  in  splints,  kept  the  libelant  in  his  berth,  and 
after  five  weeks  removed  the  splints,  and  found  the  leg  apparently 
in  good  condition.  Before  arriving  at  San  Francisco  he  was  able  to 
leave  his  berth,  go  on  deck,  and  walk  about  with  the  aid  of  a  crutch. 
But  after  arrival  there  it  was  found  that,  while  his  ribs  had  healed 
perfectly,  the  bones  of  his  leg  had  not  united,  and  amputation  became 
necessary.  It  was  held  that  the  master  should  have  put  into  Val- 
paraiso, which  would  have  caused  five  or  six  days*  detention.  In  the 
course  of  the  opinioil  it  is  suggested  that  each  case  depends  so  largely 
upon  its  own  particular  facts  that  the  rule  laid  down  in  one  may  afford 
little  or  no  aid  in  determining  another.  The  court  is  bound,  as  far 
as  possible,  to  put  itself  in  the  master's  place,  and  inquire  whether,  in 
view  of  all  the  circumstances,  he  was  bound  to  put  into  an  intermediate 
port.  "A  seafaring  life,"  says  the  court,  "is  a  dangerous  one;  acci- 
dents of  this  kind  are  peculiarly  likely  to  occur,  and  the  general  prin- 
ciple of  law  that  a  person  entering  a  dangerous  employment  is  re- 
garded as  assuming  the  ordinary  risks  of  such  employment  is  peculiarly 
applicable  to  the  case  of  seamen."  The  Iroquois,  194  U.  S.  240,  24 
Sup.  a.  640,  48  L.  Ed.  955.  In  Brown  v.  Overton,  1  Spr.  462,  Fed. 
Cas.  No.  2,024,  a  seaman  fell  from  aloft  and  broke  both  legs.  The 
vessel  was  bound  from  Calcutta  to  Boston.  Twenty-five  days  later 
she  made  St.  Helena,  distant  above  40  miles,  and  it  was  held  that  she 
should  have  landed  him  there.  In  Peterson  v.  The  Chandos  (D.  C.) 
4  Fed.  645,  libelant  fell  from  aloft  and  broke  his  thigh  bone ;  he  also 
broke  his  collar  bone  and  received  a  severe  cut  in  the  head.  The 
master  did  not  discover  that  the  thigh  bone  was  broken  until 
some  weeks  after  the  accident.  It  was  held  that,  if  the  ship  could  have 
made  a  port  in  five  or  six  days,  the  master  should  have  done  so.  In 
Olsen  V.  The  Scotland  (D.  C.)  42  Fed.  925,  there  was  no  question  of 
deviation.  Libelant  fell  from  the  ladder  when  coming  aboard  at 
Antwerp,  where  he  shipped.  He  notified  the  captain  a  few  hours 
later,  and  the  ship  was  held  because  when  the  vessel  reached  Flush- 
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ing,  where  she  lay  two  days,  no  medical  advice  was  obtained.  In 
Whitney  v.  Olsen,  108  Fed.  292,  47  C.  C.  A.  331,  the  mate  of  a  fish- 
ing schooner  was  struck  by  the  main  boom,  and  his  leg  broken  in 
two  places.  There  was  no  one  on  board  competent  to  treat  such  an 
injury.  "There  was  no  cargo  on  board,  no  danger  of  loss  or  damage 
on  that  account,  the  wind  was  fair  and  favorable,  no  peril  to  the 
ship,"  and  it  was  held  he  should  have  g^one  to  Port  Townsend,  500 
miles  distant.  In  The  Troop  (D.  C.)  118  Fed.  769,  on  appeal  12S  Fed. 
856,  63  C.  C.  A.  584,  a  seaman  fell  from  the  yard  arm  to  the  deck,  frac- 
turing his  left  arm  and  right  thigh.  The  vessel  was  departing  from  the 
port  of  Fusan  bound  for  Puget  Sound,  and  had  made  only  six  miles 
from  her  anchorage  in  the  inner  harbor.  The  weather  was  calm.  The 
captain,  instead  of  sending  him  to  the  hospital  at  Fusan,  undertook  to 
treat  the  case  himself,  and  shamefully  neglected  it.  The  ship  was  held 
liable.  In  The  Eva  B.  Hall  (D.  C.)  114  Fed.  755,  a  seaman  had  his  left 
forearm  broken  by  a  blow  from  a  capstan  bar  while  on  a  voyage  from 
Fernandina  to  New  York.  There  was  no  claim  that  the  vessel  should 
have  put  in  anywhere.  The  court  remarked  that  the  master  could  not 
be  expected  to  know  positively  that  the  arm  was  broken,  but  that  the 
libelant  told  him  it  was  broken  and  it  was  swollen  and  inflamed.  The 
ship  was  held  liable  because,  under  these  circumstances,  the  master 
threatened  to  put  the  wounded  man  in  irons,  and  forced  him,  without 
necessity,  to  perform  duties  which  would  naturally  result  In  an 
aggravation  of  the  injuries.  In  Danvir  v.  Morse,  139  Mass.  323, 
1  N.  E.  123,  the  libelant  broke  his  leg  soon  after  1  a.  m.,  when  the 
vessel  was  not  far  from  the  entrance  to  Chesapeake  Bay.  Three  hours 
later  she  passed  within  six  miles  of  Fortress  Monroe,  with  a  fair  wind 
for  that  place  or  Norfolk,  but  the  captain  refused  to  land  him  at  either 
place,  but  carried  him  on  170  miles  further  to  Washington.  The  ship 
was  held  liable.  In  Campbell  v.  The  Frank  Gilmore  (D.  C.)  43  Fed. 
318,  where  the  vessel  was  not  held  liable,  the  court  says: 

•*The  steward  of  the  boat  looked  after  the  libelant,  and  I  think  it  Is  satis- 
factorily shown  that  he  gave  him  reasonable  attention.  The  steward  examined 
the  Injured  leg,  and  his  judgment  was  that  the  injury  was  not  at  all  serious, 
and  simple  remedies  were  applied  with  beneficial  results.  All  the  oflBcers  be- 
lieved that  the  hurt  was  but  a  simple  sprain.  True,  when  the  marine  surgeon 
at  Pittsburgh  came  to  examine  the  libelant's  leg  he  found  that  he  had  sus- 
tained a  partial  lateral  dislocation  of  the  knee  joint,  but  this  was  not  apparent 
to  unprofessional  persons,  and  the  officers  of  the  boat  had  no  reason  to  sus- 
pect that  the  accident  was  so  serious.  The  libelant's  own  conduct  at  the  time 
indicated  that  he  did  not  regard  the  injury  as  a  serious  affair." 

In  The  Kenilworth  (D.  C.)  137  Fed.  1003,  affirmed  by  the  Court  of 
Appeals  in  the  Third  Circuit  (144  Fed.  37G,  75  C.  C.  A.  314,  4  L.  R. 
A.  [N.  S.]  49),  the  libelant  had  been  thrown  by  a  heavy  sea  against 
the  steam  winch,  and  had  broken  his  thigh  bone.  The  accident  hap- 
pened to  the  northward  and  eastward  of  Cape  Horn,  and  the  vessel 
continued  on  her  course  to  Philadelphia  without  touching  at  any  of 
the  South  American  ports.  She  came  nearest  to  the  land  off  Per- 
nambuco,  Brazil.  The  master  examined  the  seaman,  and  came  to  the 
conclusion  that  the  latter*s  leg  was  not  broken,  because  there  was  no 
apparent  movement  of  the  parts  of  the  bone,  nor  did  he  hear  any 
grating  noise  or  crepitus,  and  because  the  injured  man  was  able  to 
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move  his  toes  and  foot.  He  supposed  such  movement  was  impossible 
with  a  broken  leg,  in  which  supposition  he  was  entirely  mistaken.  The 
Court  of  Appeals  says : 

"  ♦  ♦  ♦  The  fact  that  the  master  did  not  perceive  that  Krelly's  leg  was 
broken  is  of  primary  and  controlling  importance.  ♦  ♦  ♦  That  he  was  mis- 
taken as  to  the  true  nature  of  the  injury  is  now  perfectly  plain,  but  we  con- 
cur in  the  finding  of  the  court  below  that  the  opinion  upon  which  he  acted  wa» 
honestly  entertained  by  him.  ♦  ♦  ♦  In  considering  whether  he  was  or  was 
not  duly  careful,  we  are  bound,  so  far  as  possible,  to  put  ourselves  In  his  place. 
He  was  not  required  to  have  the  skill  or  discernment  of  a  surgeon,  and  the 
opinion  which  he  formed,  if  viewed  in  no  clearer  light  than  was  afforded  by 
such  limited  knowledge  as  may  be  justly  attributed  to  him,  does  not  appear  to 
he  an  unreasonable  one,  and  the  treatment  which  he  adopted,  when  consid- 
ered in  connection  and  conformity  with  that  opinion,  was  neither  negligent  nor 
improper." 

The  accident  in  the  case  at  bar  happened  a  little  after  4  a.  m.  Micha- 
el was  found  by  the  second  cook  lying  unconscious  where  he  had 
fallen,  and  was  picked  up  and  put  in  a  berth.  The  steward  was 
notified  about  4 :30  a.  m.  He  hurriedly  dressed  himself,  and  went  to 
investigate.  He  found  Michael  stunned,  got  him  up  and  spoke  to  him, 
and  washed  his  head  out,  whereupon  he  came  to,  and  told  how  the 
accident  had  happened.  The  master  was  busy  in  the  early  morning 
getting  the  ship  under  way,  and  visited  libelant  about  7  a.  m.  He 
and  the  steward  got  him  out  of  the  berth,  put  him  on  a  box,  took  off 
his  shirt  and  examined  him.  There  was  a  cut  on  his  forehead^  which 
was  not  bleeding  at  the  time.  The  steward  had  already  washed  it  out 
thoroughly  with  water  containing  a  few  drops  of  carbolic  acid,  and  had 
cleaned  it,  picking  out  what  coal  and  dirt  he  could  find,  and  putting 
a  plaster  across  it.  There  was  a  similar  cut  and  bruise  on  the  back 
of  the  head,  which  was  similarly  cared  for.  He  was  perfectly  con- 
scious, told  the  captain  about  the  accident,  and  said  he  felt  no  par- 
ticular pain  except  in  his  shoulder.  The  captain  reached  the  conclu- 
sion that  the  injuries  to  the  head  were  merely  superficial  scalp  wounds 
— a  correct  diagnosis,  for,  except  for  pain  in  the  process  of  dressing 
and  healing,  they  gave  him  no  further  trouble.  He  complained  of 
great  pain  in  his  shoulder,  which  was  much  swollen,  especially  when 
he  moved  it,  and  the  captain  made  an  examination,  to  discover  if  there 
were  a  dislocation,  intending  if  there  were  one  to  reduce  it  himself. 
He  had  set  broken  bones  before,  but  never  reduced  a  dislocation.  He 
expected  to  find  a  lump  under  Michael's  arm  if  his  shoulder  had  been 
out  of  place,  but  there  was  no  lump  there.  The  doctor  explained  to 
him  at  Coronel  that  it  was  on  account  of  the  shoulder  being  upwards 
instead  of  downwards ;  that  if  it  had  been  downwards  there  would  be 
a  lump  shown  under  the  arm,  but  being  upwards  it  was  not.  Having 
reached  the  conclusion  that  the  libelant  was  suffering  only  from  a 
severe  sprain,  the  captain  continued  on  his  voyage  for  G>ronel.  The 
steward  bathed  his  shoulder,  put  a  roll  under  the  arm,  and  bandaged 
it;  he  put  opadildock  on  and  turpentine  liniment,  and  gave  him 
turpentine  liniment  to  put  on  the  shoulder.  The  steward  says  he  ap- 
plied the  liniment  two  or  three  times  a  day,  and  that  at  first  Michael 
said  he  felt  better,  but  later  said  he  was  sure  his  shoulder  was  out. 
Libelant   said   the   steward  visited   him   only  twice  before   reaching 
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Coronel,  and  that  he  stayed  in  his  berth  four  days.  Whichever  is  cor- 
rect, he  certainly  was  put  to  no  work  until  he  saw  the  doctor  at  Coron- 
el, who  put  him  under  chloroform,  and  reduced  the  dislocation.  Libel- 
ant is  now  suffering  from  "ankylosis  in  the  shoulder  due  to  a  dislo- 
cation sometime  previous."  Whether  delay  in  reducing  such  dis- 
location, as  the  district  judge  found,  "probably  aided  the  resulting 
abnormal  conditon  of  the  libelant's  arm"  is  not  altogether  clear  upon 
the  proofs.  But  whether  it  did  or  not,  we  are  not  satisfied  that  condi- 
tions were  such  on  the  morning  of  the  accident  that  tlie  master  should 
be  held  in  fault  because  he  did  not  turn  back  to  Punta  Arenas,  ex- 
posing ship  and  cargo  to  140  additional  miles  of  navigation  through 
Magellan  Strait  in  midwinter. 

The  decree  of  the  district  court  is  reversed,  and  cause  remanded, 
with  instructions  to  dismiss  the  libel. 

NOTE. 
Rights  and  Liabilities  of  Seamen  as  to  Medical  Treatment. 

I.  In  Genebal. 

[a]  A  seaman  receiving  an  injury  in  the  performance  of  his  duty  must  be 
cured  at  the  expense  of  the  ship. 

— (U.  S.  1901)  Whitney  v.  Olsen,  108  Fed.  292,  47  C.  C.  A.  331 ;  (1880)  Long- 
street  V.  The  R.  B,  Springer  (D.  C.)  4  Fed.  671;  (1833)  Holmes  v. 
Hutchinson,  Fed.  Cas.  No.  6,639  [Gilp.  447] ;  (1859)  Brown  v.  Overton, 
Fed.  Cas.  No.  2,024  [1  Spr.  462] ;  (1871)  Gallon  v.  Williams,  Fed,  Cas. 
No.  2,324  [2  Low.  1] ;  (1873)  Brown  v.  The  Bradish  Johnson,  Fed.  Cas. 
No.  1,992  [1  Woods,  301] ;  (1876)  Jackson  v.  The  Fleta,  Fed.  Cas.  No. 
7,135 ; 
(Wash.  1903)  Sanders  v.  Stimson  Mill  Ck>.,  32  Wash.  627,  73  Pac.  688, 
Judgment  reversed  on  rehearing  (1904)  34  Wash.  357,  75  Pac.  974. 

[b]  By  maritime  law,  a  seaman  falling  sick  during  the  voyage  is  to  be  cured 
at  the  expense  of  the  vessel. 

— -(U.  S.  1799)  Swift  v.  The  Happy  Return,  Fed.  Cas.  No.  13,697  [1  Pet 
Adm.  253] ;  (1822)  The  Nimrod,  Fed.  Cas.  No.  10,267  [1  Ware,  9] ;  (1837) 
The  Forest,  Fed.  Cas.  No.  4,936  [1  Ware,  420] ;  (1854)  Brunent  v.  Taber, 
Fed.  Cas.  No.  2,054  [1  Spr.  243] ; 
(Ohio,  1879)  Moseley  v.  Scott  (Super.  Ct  Cin.)  3  Ohio  Dec.  449,  5  Am.  Law 
Reg.  (N.  S.)  599. 

[c]  (U.  S.  1904)  Under  the  general  maritime  law,  as  recognized  and  adminis- 
tered by  the  admiralty  courts  of  the  United  States,  a  seaman  may  maintain  a 
suit  in  rem  to  recover  damages  caused  by  the  failure  of  a  master  to  furnish  him 
with  proper  care,  treatment,  and  supplies  after  his  accidental  injury  in  the 
service  of  the  ship — the  duty  being  one  which  rests  upon  the  ship,  in  respect 
to  which  the  master  represents  the  owners;  and  neither  the  British  ad- 
miralty decisions,  nor  the  English  merchants*  shipping  act,  deny  such  right 
although  in  matters  relating  to  the  navigation  of  the  ship  the  English  deci- 
sions treat  the  master  and  crew  as  fellow  servants.  Decree  (D.  C.  1902)  118 
Fed.  769,  affirmed.— The  Troop,  128  Fed.  856,  63  C.  O.  A.  684;  Kenney  v. 
Louie,  Id. 

[d]  (U.  S.  1904)  Under  the  maritime  law  of  the  United  States  a  suit  may  be 
maintained  by  a  seaman  against  the  ship  to  recover  damages  for  the  neglect 
of  the  master  to  furnish  him  proper  care  and  medical  attendance  after  he  was 
injured  by  being  assaulted  by  the  master. — The  Matterhom,  128  Fed.  863,  63 
O.  O.  A.  331. 

[e]  (U.  S.  1906)  It  is  the  duty  of  the  shipowners  to  provide  proper  medical 
treatment  and  attendance  for  seamen  suflPering  Injury  in  the  service  of  the 
ship,  and  of  the  master,  where  a  serious  accident  occurs,  to  exercise  a  reaaon- 
able  judgment  as  to  putting  into  the  nearest  available  port,  but  whether  or  not 
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these  dnties  have  in  any  instance  been  adequately  discharged  is  to  be  deter- 
mined with  reference  to  the  peculiar  facts  of  the  particular  case. — ^The  Kenll- 
worth,  144  Fed.  376,  75  C.  O.  A.  314,  4  L.  R.  A.  (N.  S-)  49. 

[f]  (U.  S.  1907)  Where  a  fireman  on  a  tug  was  injured  in  the  course  of 
his  employment,  the  fact  that  the  tug  was  engaged  in  comparatively  short 
coasti^ise  trips  did  not  relieve  her  from  the  usual  obligation  of  a  vessel  to 
her  crew  to  furnish  care  and  maintenance  to  effect  a  euro.  Decrees  (D.  (\ 
1905)  138  Fed.  941,  and  (D.  O.  1906)  145  Fed.  446,  affirmed.— The  Mars,  149 
Fed.  729,  79  C.  C.  A.  435. 

[g]  (U.  S.)  When  a  seaman,  while  in  the  discharge  of  his  duty,  is  injured 
by  reason  of  the  neglect  or  carelessness  of  an  officer  of  the  boat,  the  boat 
is  liable  for  his  subsistence  and  medical  attendance  until  restored. — (1881) 
The  Centennial  (C.  C.)  10  Fed.  397,  4  Woods,  50;  (1871)  Myers  v.  The  Lizzie 
Hopkins,  Fed.  Cas.  No.  9,993  [1  Woods,  170]. 

[h]  (U.  S.  1895)  The  master  of  a  vessel  derives  all  his  authority  from  his 
appointment  by  the  owners,  and  they  are  responsible  for  his  failure  to  give 
a  seaman  proper  care  while  sick. — Gabrielson  v.  Waydell  (C.  C.)  67  Fed.  342. 

[i]  (U.  S.  1880)  The  hospital  service  of  the  United  States  is  not  intended 
to  supersede  the  marine  law,  which  imposes  an  obligation  on  a  vessel  to  take 
care  of  a  seaman  falling  sick  or  becoming  injured  in  its  services,  but  only 
auxiliary  thereto. — Peterson  v.  The  Chandos  (D.  C.)  4  Fed.  645,  6  Sawy.  544. 

01  (U.  S.  1883)  If  after  a  seaman  is  wounded  the  officers  of  the  vessel  neg- 
lect to  furnish  proper  treatment,  the  vessel  may  be  held  for  consequential 
Injuries.— The  City  of  Alexandria  (D.  C.)  17  Fed.  390. 

[k]  (U.  S.  1885)  Libelant,  a  seaman  on  the  schooner  W.,  was  hurt  In  the 
service  of  the  vessel  at  Havana.  He  was  then  discharged  on  the  application 
of  the  master  by  the  consul,  who  collected  for  him  one  month's  extra  wages. 
This  together  with  his  arrears  of  wages,  amounting  together  to  $41.73,  was 
after^-ards  applied  by  the  consul  to  the  expenses  of  his  cure  and  return.  On 
suit  brought  against  the  vessel  to  recover  his  wages  to  the  end  of  the  voyage, 
held,  that  the  vessel  was  liable  for  the  expense  of  his  cure ;  that  libelant,  hav- 
ing paid  it  out  of  his  wages,  should  be  considered  as  having  advanced  it 
to  the  ship,  and  was  entitled  to  recover  it  in  this  action :  that  the  form  of  the 
libel  should  be  deemeji  amended  to  correspond  with  the  proof,  and  decree 
given  for  $41.73.— The  W.  L.  White  (D.  C.)  25  Fed.  503. 

[1]  (U.  S.  1887)  It  Is  the  duty  of  a  master  to  procure  any  medical  attend- 
ance that  may  be  available,  at  ports  where  the  vessel  touches,  for  the  bene- 
fit of  seamen  injured,  where  there  is  reasonable  evidence  of  a  necessity  for  it. 
—The  Vigilant  (D.  C.)  30  Fed.  288. 

[m]  (U.  S.  1888)  Libelant  was  injured  on  a  voyage  from  New  York  to  Spain. 
He  testified  that,  on  arrival  in  a  port  of  Spain,  he  insisted  on  hospital  treat- 
ment there,  which  the  master  refused.  The  master  testified  that  libelant 
had  preferred  to  return  with  the  vessel  to  New  York.  His  Injury  was  a  pe- 
culiar one.  The  result  of  skillful  treatment  rendered  it  doubtful  whether 
it  would  be  better  for  him  to  have  been  left  in  a  Spanish  hospital.  Held, 
that  he  could  not  recover. — The  Harry  Buschman  (D.  G.)  33  Fed.  558. 

[n]  (U.  S.  1890)  The  failure  of  a  freighting  vessel  to  provide  a  physician 
or  nurse  for  a  sick  sailor  during  a  voyage  Is  no  neglect  of  the  duty  owed  to 
the  seaman  by  the  shipowner. — The  Wensleydale  (D.  C.)  41  Fed.  602. 

[nnl  (U.  S.  1890)  A  sailor.  In  boarding  his  ship  at  Antwerp,  fell  and  dislocat- 
ed his  shoulder.  Although  he  soon  afterwards  Informed  the  master  of  the  ac- 
cident, he  received  no  attention  at  the  time,  and  was  not  put  ashore  at  Flush- 
ing, or  at  the  Downs,  as  he  requested,  at  both  of  which  places  the  vessel  stopp^^d. 
but  was  taken  on  the  voyage  to  New  York,  where,  on  going  to  the  hospital, 
resection  was  found  necessary  in  order  to  reduce  the  dislocation,  to  his  per- 
manent injury.  Held,  that  the  master  had  failed  in  the  ordinary  maritime 
obligation  to  provide  for  the  seaman's  hurts  while  in  the  service  of  the  ship, 
and  that  the  vessel  was  liable  for  the  damages,  which*  were  fixed  at  $1,250. — 
The  Scotland  (D.  C.)  42  Fed.  925. 

[ol  (U.  S.  1832)  A  seaman,  whose  feet  are  frozen  while  In  the  ship's  boat. 
In  the  service  of  the  ship,  before  he  is  discharged  from  the  ship  on  the  re- 
turn voyage,  at  the  home  port,  is  entitled  to  be  cured  at  the  ship's  expense; 
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and  It  !s  a  clmrpe  on  the  ship. — Reed  v.  Canfleld,  Fed.  Cas.  No.  11,641  [1 
Sumn,  195],  affirming  Canfield  v.  Reed  (1832)  Fed.  Cas.  No.  2,381. 

[oo]  (U.  S.  1832)  Where  a  seaman's  feet  were  frozen  while  in  the  ship's  boat 
in  the  service  of  the  ship,  before  he  was  discharged  from  the  ship  on  the  re- 
turn voyage  at  the  home  port,  the  omission  of  such  seaman  to  malse  any  claim 
for  more  than  a  year  for  the  expenses  of  his  cure  does  not  affect  his  right  to 
reimbursement — Reed  v.  Canfield,  Fed.  Cas.  No.  11,G41  [1  Sumn.  195],  affirming 
Canfield  v.  Reed  (1832)  Fed.  Cas.  No.  2,381. 

[p]  (U.  S.  1848)  Under  the  rule  that  a  seaman  is  entitled  to  be  cured,  at 
the  expense  of  the  ship,  of  siclcness,  hurts,  wounds,  etc.,  incurred  in  the  serv- 
ice of  the  ship,  the  phrase  "service  of  the  ship"  is  not  confined  in  meaning 
to  acts  done  for  the  benefit  of  the  ship,  or  in  the  actual  performance  of  the 
seaman's  duty.  A  sailor  must,  in  Judgment  of  law,  be  deemed  in  the  serv- 
ice of  the  ship  while  under  the  power  and  authority  of  Its  officers;  and  he 
is  entitled  to  be  cured  at  the  expense  of  the  ship  of  any  injury  received  by 
him  in  executing  an  improper  order,  or  inflicted  upon  him  directly  by  the 
wrongful  violence  of  an  officer  of  the  ship  in  the  exercise  of  his  authority 
as  oflicer  to  punish  him. — Ringgold  v.  Crocker,  Fed.  Cas.  No.  11,843  [Abb. 
Adm.  344]. 

[ql  (U.  S.  1867)  A  seaman  who  has  received  an  injury  or  contracted  a 
disease  while  in  the  service  of  the  ship  is  entitled  to  be  cured  or  cared  for  at 
the  expense  of  the  ship.  This  right  is  an  ingredient  in  the  compeu.sation  to 
be  paid  to  the  seaman  under  the  contract  of  shipment,  and  is  enforced  by  an 
award  of  additional  wages. — The  Ben  Flint,  Fed.  Cas.  No.  1,299  [1  Abb.  (U. 
S.)  126,  1  Diss.  562]. 

[r]  (U.  S.  1872)  The  cost  of  the  recovery  of  a  mariner  injured  while  in  the 
service  of  the  ship  is  a  charge  against  the  ship,  and  may  be  recovered  in  a 
proceeding  in  rem,  and.  If  he  is  injured  through  the  neglect  or  misconduct 
of  the  owners  or  officers  of  the  vessel,  he  will  be  allowed  damages  in  the 
nature  of  additional  wages,  to  be  recovered  in  the  same  manner. — Brown  v. 
The  D.  S.  Cage,  Fed.  Cas.  No.  2.002  [1  Woods,  401]. 

[s]  (U.  S.  1872)  The  rule  that  a  seaman  injured  while  in  the  service  of  a 
ship  is  entitled  to  medical  treatment  at  the  expense  of  the  ship,  and  without 
deduction  therefor  from  his  wages,  extends  to  a  fireman  employed  on  board 
a  steamer.— The  North  America,  Fed.  Cas.  No.  10,314  [5  Ben.  486J. 

[t]  (U.  S.  1877)  By  an  abandonment  of  the  ship's  service  without  necessity, 
a  sick  seaman  relinquishes  his  right  to  be  cured  at  the  ship's  expense. — The 
Cambridge,  Fed.  Cas.  No.  2,335  [4  Sawy.  252]. 

[u]  (Mass.  1885)  Although  a  seaman  may  not  recover  for  an  injury  re- 
ceived in  the  course  of  his  regular  service,  yet  recovery  may  be  had  by  him 
against  his  employer  for  an  aggravation  of  the  injury  by  neglect  to  give  him 
proper  medical  attendance,  and  to  perform  other  acts  necessarj-  for  his  wel- 
fare.—Danvir  V.  Morse,  139  Mass.  323,  1  N.  E.  123. 

[v]  (N.  Y.)  The  fact  that  the  captain  sailed  a  ship  on  shares  is  not  a  de- 
fense to  an  action  by  a  seaman  against  a  part  owner  for  the  captain's  failure 
to  afford  him  proper  surgical  treatment. — (1884)  Petersen  v.  Swan,  50  N.  Y. 
Super.  Ct.  (18  Jones  &  S.)  46;   (1886)  Id.,  53  N.  Y.  Super.  Ct.  (21  Jones  &  S.)  151. 

jw]  (N.  Y.  1885)  The  owners  of  a  vessel  are  liable  to  a  seaman  for  neglect 
of  the  master  to  furnish  suitable  surgical  attendance. — Scarff  v.  Metcalf,  36 
Hud,  202. 

[x]  (Ohio,  1865)  A  seaman  engaged  on  a  steamboat  on  the  Western  rivers 
is  entitled  to  the  same  privileges  as  merchant  seamen  on  foreign  voyages,  and 
lience,  where  a  seaman  becoming  suddenly  ill  while  on  board  such  a  steam- 
boat is  not  given  such  medical  aid  and  attendance  as  are  suitable  to  the 
treatment  of  his  disease,  whereby  he  is  physically  incapacitated  for  work  and 
labor  in  the  future,  he  may  recover  damages  for  the  injuries  sustained. — 
Moseley  v.  Scott,  3  Ohio  Dec.  449. 

[y]  (Pa.  1883)  The  right  of  a  seaman  to  receive  medical  attendance  and 
medicines  at  the  cost  of  the  vessel  when  sick  or  injured,  during  the  term 
of  his  service,  under  the  maritime  law,  is  not  taken  away  or  limited  by  Rev. 
St.  §§  4885,  4803,  providing  for  the  collection  from  vessels  of  40  cents  pei* 
mo^ktli  for  each  seaman  as  a  fund  for  the  relief  of  sick  or  disabled  seamen^ 
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and  appropriated  for  the  expense  of  the  marine  hospital  service. — Holt  v. 
Cummings,  102  Pa.  212,  48  Am.  Rep.  199. 

II.  Effect  of  Employment  on  Shabe  in  Babninqs  of  Vessel. 

[a]  (U.  S.  1849)  A  mariner  receiving  injury  in  the  performance  of  his  duty 
is  entitled  to  be  treated  and  cured  at  ttie  expense  of  the  ship,  and  this  is  equal- 
ly true  whether  his  compensation  is  by  specific  money  wages,  or  by  a  share 
In  the  earnings  of  the  vessel. — ^The  Atlantic,  Fed.  Cas.  No.  620  [Abb.  Adm.  451]. 

[b]  (U.  S.  1855)  Fishermen  on  maciverel  voyages,  in  licensed  and  enrolled 
vessels,  are  entitled  to  be  cured  at  the  vessel's  expense,  though  they  are  paid 
in  proportion  to  their  individual  catches.  Strong  evidence  of  a  custom  to  the 
contrary  is  insufficient  to  take  away  the  right. — Knight  v.  Parsons,  Fed.  Oas. 
No.  7,886  [1  Spr.  279]. 

III.  Propbiety  and  Sufficiency  of  Treatment. 

fa]  (U.  S.  1890)  The  libelant,  a  deck  hand,  while  at  work  on  a  steamboat, 
accidentally  fell  and  injured  his  leg.  The  steward  examined  the  limb,  and 
thought  the  hurt  was  not  serious,  and  applied  simple  remedies.  All  the  of- 
ficers of  the  boat  supposed  it  was  a  sprain.  Two  days  afterwards  the  boat 
reached  Cincinnati.  The  libelant  did  not  ask  to  be  sent  to  the  marine  hospital 
there,  nor  for  a  surgeon.  On  the  uptrip,  by  orders,  he  did  some  light  work, 
but  without  compulsion.  Eleven  days  after  the  accident  he  entered  the  marine 
hospital  at  Pittsburg,  and  it  turned  out  that  he  had  sustained  a  partial  lateral 
dislocation  of  the  knee  joint,  and  he  was  likely  to  be  permanently  disabled. 
There  was  evidence  that  he  did  not  receive  proper  attention  at  the  hospital. 
Held,  that  he  had  no  cause  of  action  against  the  owners  of  the  boat. — Camp- 
bell v.  The  Frank  Gilmore  (D.  C.)  43  Fed.  318. 

[b]  (U.  S.  1902)  Where  a  British  ship  was  leaving  a  port  where  there  was 
a  hospital,  having  made  but  six  miles  from  her  anchorage,  lil>elant,  who  was 
a  seaman,  fell  to  the  deck,  and  was  severely  injured;  fracturing  the  bones 
of  his  thigh  and  arm.  Instead  of  sending  libelant  to  the  hospital,  the  captain 
undertook  to  reduce  the  fractures,  and  then  sent  libelant  to  his  bunk  in  the 
forecastle,  and  continued  the  voyage,  giving  him  no  further  attention  until 
reaching  another  port,  36  days  later.  The  bunk  in  which  libelant  was  placed 
was  unsuitable  for  one  in  his  condition,  and  he  was  given  very  little  atten- 
tion, and  neither  proper  care  nor  nursing,  in  consequence  of  which  he  suffered 
intensely.  As  a  result  of  the  captain's  malpractice,  he  was  compelled  to 
undergo  severe  surgical  treatment  after  reaching  a  hospital,  and  was  per- 
manently disabled.  Held,  that  the  captain  was  guilty  of  gross  inhumanity-, 
and  violation  of  the  duty  imposed  on  him  by  libelant's  contract  for  service, 
which  rendered  the  ship  liable  in  damages  for  libelant's  suffering  and  i)ei- 
manent  injury,  assessed  by  the  court  at  $4,000.— The  Troop  (D.  C.)  118  Fed. 
769. 

[c]  (Mass.  1899)  Plaintiff,  a  seaman,  froze  his  hand  while  obeying  the  orders 
of  the  master  of  the  ship.  The  steward  put  plaintiff's  hand  in  cold  water. 
and  scraped  a  potato,  which  was  put  on  his  hand ;  but  there  was  nothing  to 
show  whether  the  latter  act  was  beneficial.  Plaintiff  was  warned  not  to  go 
near  the  fire.  Nothing  more  was  done  until  the  end  of  the  voyage,  five  days 
later,  when  two  of  plaintiff's  fingers  had  to  be  amputated.  The  usual  plan 
of  treatment  for  a  frozen  hand  is  to  bathe  it  In  ice-cold  water,  give  an  internal 
stimulant,  and  in  a  few  hours  increase  the  temperature,  gradually  bringing 
the  frozen  part  into  contact  with  ordinary  temperature.  The  physician  who 
afterwards  treated  the  hand  testified  that  he  used  oil  on  it  to  soothe  the  pain, 
and  that  It  was  proper  treatment  In  case  of  frostbites ;  but  It  was  not  shown 
that  the  application  of  oil  would  have  had  any  effect  in  curing  the  frostbite, 
or  in  preventing  the  injury  which  resulted;  nor  was  it  shown  that  the  ap- 
plication of  oil  was  known  to  the  master,  or  was  so  commonly  used  for  such 
purpose  that  he  should  have  known  of  it.  Held,  that  the  master  did  not  fail 
to  provide  proper  treatment,  so  as  to  be  liable  in  damages. — Johnson  v.  Holmes, 
173  Mass.  514,  53  N.  E.  1000. 

[d]  (N.  Y.  1886)  A  captain  does  not  fall  In  his  duty  to  give  proper  surgical 
treatment  to  a  sailor  by  erring  in  judgment — by  permitting  splints,  for  in- 
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stance,  to  remain  longer  than  tbey  should,  although  the  effect  of  the  error  is 
injurious  to  the  sailor. — Petersen  v.  Swan,  53  N.  Y.  Super.  Ct  ^1  Jones  &  S-) 
161. 

IV.  Supplying  Vessel  wrrn  Medicine  Chest. 

[a]  (U.  S.  1822)  Act  July  20,  1790  (1  Stat.  134),  exempts  the  vessel  and  own- 
ers from  the  charges  for  medical  advice  and  attendance,  provided  there  is 
a  medicine  chest  on  board  with  suitable  medicines  and  directions  for  using 
them.  But  before  the  owner  can  claim  the  exemption,  he  must  prove  that 
such  a  medicine  chest  was  provided. — ^The  Nimrod,  Fed.  Gas.  No.  10,267  [1 
Ware,  1]. 

[b]  (U.  S.  1823)  A  stipulation  that  the  seamen  shall  pay  for  medical  ad- 
vice and  medicines,  without  any  condition  that  there  shall  be  a  suitable  medi- 
cine chest  etc.,  Is  void,  as  contrary  to  the  policy  of  the  act  of  Congress  re- 
quiring ships  to  carry  such  a  medicine  chest  No  stipulation  contrary  to  the 
maritime  law,  to  the  injury  of  seamen,  will  be  allowed  to  stand,  unless  an 
adequate  additional  compensation  be  given  to  them. — Harden  v.  Gordon, 
Fed.  Cas.  No.  6.047  [2  Mas(Mi,  541], 

[c]  (U.  S.  1833)  An  answer,  averring,  in  general  terms,  that  a  vessel  was 
supplied  with  a  medicine  chest  according  to  law,  is  not  of  itself,  sufllcient 
evidence  to  discharge  a  master  from  his  liability  for  a  physician's  bill  for  at- 
tendance on  a  sick  seaman,  and  an  express  promise  by  the  seaman  to  the 
master  to  pay  the  bill  for  such  attendance  is  without  consideration. — Free- 
man V.  Baker,  Fed.  Cas.  No.  5,084  [Blatchf.  &  H.  372], 

[d]  (U.  S.  1833)  Where  a  seaman,  in  a  foreign  port  contracts  an  ordinary 
disease,  without  any  fault  of  his  own,  and  remains  on  board  a  vessel  which 
is  properly  provided  with  a  chest  of  medicines,  the  expenses  for  the  advice 
and  attendance  of  a  physician,  if  evidently  necessary  for  the  safety  of  his  life, 
are  to  be  deducted  from  his  wages. — Holmes  v.  Hutchinson,  Fed.  Ca.s.  No. 
6,639  [Gilp.  447]. 

[el  (Me.  1842)  By  the  acts  of  Congress,  if  a  vessel  be  furnished  with  a 
chest  of  medicines,  accompanied  with  proper  professional  directions  for  ad- 
ministering them,  in  accordance  with  the  provisions  of  these  acts,  the  bill  of 
the  physician  for  attendance  upon  a  seaman  sick  on  board,  at  a  port  is  to 
be  paid  by  such  seaman. — Pray  v.  Stlnson,  21  Me.  (8  Shep.)  402. 

in  CMe.  1842)  Under  Act  Cong.  1790,  c.  29,  §  8,  requiring  that  certain  vessels 
shall  be  provided  with  a  chest  of  medicines,  accompanied  by  proper  profes- 
sional directions  for  administering  them,  and  In  default  thereof  that  the 
master  shall  pay  for  all  advice  or  attendance  of  physicians,  If  the  vessel  be 
furnished  witii  a  chest  of  medicines,  accompanied  with  proper  professional 
directions  for  administering  them,  the  bill  of  the  physicians  for  attendance 
on  a  seaman  sick  on  board  at  a  port  is  to  be  paid  by  such  seaman,  and  his 
request  to  be  removed  on  shore  could  not  change  the  rights  of  the  parties; 
neither  Is  the  rule  changed  whatever  may  be  the  nature  of  the  disease,  though 
It  be  of  a  violent  and  dangerous  kind. — Pray  v.  Stlnson,  21  Me.  (8  Shep.)  402. 

V.  Time  of  Treatment. 

[a]  (U.  S.  1904)  A  seaman  Is  not  entitled  to  recover  from  the  owner  of  the 
vessel  the  expenses  Incident  to  his  sickness,  occurring  after  his  rightful  dis- 
charge in  a  foreign  port  although  he  may,  under  his  contract  be  entitled 
to  wages  until  his  arrival  at  the  port  of  his  employment — Lombard  S.  S.  Co. 
V.  Anderson,  134  Fed.  508,  67  C.  C.  A.  432. 

[b]  (U.  S.  1907)  The  obligation  of  a  vessel  to  furnish  medical  attendance, 
etc.,  to  a  seaman  Injured  in  her  service  does  not  end  with  the  termination  of 
the  voyage,  where  there  was  not  sufficient  time  or  facilities  for  the  vessel 
to  have  then  performed  its  duty.  Decrees  (D.  C.  1905)  138  Fed.  941,  and 
(D.  C.  1906)  145  Fed.  446,  affirmed.— The  Mars,  149  Fed.  729,  79  C.  C.  A.  435. 

[c]  (U.  S.  1880)  A  seaman  injured  In  the  service  of  a  vessel,  without  his 
fault,  is  entitled  to  be  taken  care  of  at  the  expense  of  the  vessel  until  the 
end  of  the  voyage,  and  longer.  If  necessary  to  effect  a  cure,  so  far  as  the  same 
can  be  done  by  the  use  of  the  ordinary  medical  means;  and  the  fault  which 
will  exempt  a  vessel  from  such  liability  Is  not  mere  ordinary  negligence  con- 
sistent with  good  faith,  but  some  positively  vicious  conduct  such  as  gross 
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negligence,  or  willful  disobedience  of  orders. — ^Peterson  v.  The  Chandos  (D.  C.) 
4  Fed.  645,  6  Sawy.  544. 

Id]  (U.  S.  1887)  Although  a  seaman  who  Is  injured  in  the  service  of  the  ship, 
without  the  fault  either  of  himself  or  the  ship,  can  recover  no  compensation 
by  way  of  damages  from  the  ship,  he  is  entitled  to  be  healed  at  the  expense 
of  the  ship,  even  after  the  voyage  has  terminated,  and  the  seaman  is  dis- 
charRed.— The  Lizzie  Frank  (D.  C.)  31  Fed.  477. 

[e]  (U.  S.  1889)  A  seaman,  injured  in  the  service  of  a  vessel  through  the 
concurrent  fault  of  the  vessel  and  his  own,  is  entitled,  where  his  own  negli- 
gence has  not  been  gross,  to  be  cared  for,  at  least  to  the  end  of  the  voyage. — 
The  City  of  Carlisle  (D.  O.)  39  Fed.  807,  5  L.  R.  A.  52. 

[tg]  (U.  S.  1890)  The  obligation  of  a  vessel  navigating  the  lakes  to  support 
and  cure  seamen  taken  sick  or  receiving  injuries  in  the  service  of  the  ship 
does  not  extend  beyond  the  termination  of  the  seaman's  contract,  and  his 
return  to  his  home  or  to  a  marine  hospital.— The  J.  F.  Card  (D.  C.)  43  Fed.  92. 

[h]  (U.  S.  1891)  A  seaman,  who  was  injured  by  his  own  negligence,  having 
been  well  cared  for  and  treated  during  the  voyage,  could  not  recover  medical 
expenses  incurred  in  consequence  of  such  injuries  after  its  termination  and 
his  return  to  the  port  of  discharge. — Lambos  v.  The  Tammerlane  (D.  C.)  47 
Fed.  822. 

[i]  (U.  S.  1905)  The  liability  of  a  ship  for  the  maintenance  and  cure  of  a 
seaman  injured  in  its  service  does  not  terminate  with  the  voyage,  but  continues 
nntil  the  cure  is  completed,  so  far  as  expenses  necessarily  incurred  for  the 
core  are  concerned. — McCarron  v.  Dominion  Atlantic  By.  Co.  (D.  C.)  134  Fed. 
762. 

[j]  (U.  S.  1905)  A  seaman  was  injured  without  his  fault  while  in  the  serv- 
ice of  a  vessel,  and  was  taken  to  a  hospital  after  the  completion  of  the  voy- 
age, at  the  charge  of  the  vessel,  from  which  he  was  subsequently  discharged 
as  cured.  It  appeared,  however,  that  he  had  received  other  injuries  than  those 
treated,  which  prevented  him  from  working,  and  made  It  necessary  for  him 
to  obtain  board,  medical  attendance,  and  nursing  for  a  considerable  time  after 
bis  discharge.  Held,  that  he  was  entitled  to  recover  from  the  vessel  the  ex- 
pense so  incurred. — The  Henry  B.  Fiske  (D.  C.)  141  Fed.  188. 

[k]  (U.  S.  1846)  The  privilege  of  seamen  to  be  maintained  by  the  ship,  and 
cared  at  her  expense  of  a  disease  or  disability  Incurred  In  the  service  of  the 
ship,  continues  no  longer  than  their  right  to  wages  under  their  contract  In 
the  particular  case.— Nevitt  v.  Clarke,  Fed.  Cas.  No.  10,138  [Olcott,  316j. 

[1]  (U.  S.  1849)  As  a  general  rule,  where  a  seaman's  sickness  or  disability 
continues  after  the  voyage  Is  fully  completed,  he  has  no  claim  upon  the  ship 
or  owner  for  the  cure  of  his  sickness  or  disabilities  after  his  contract  has 
terminated,  and  he  is  returned  to  his  port  of  shipment  or  discharge,  or  has 
been  furnished  with  means  to  return. — The  Atlantic,  Fed.  Cas.  No.  620  [Abb. 
Adm.  451]. 

[m]  (U.  S.  1867)  In  the  absence  of  misconduct  or  neglect  on  the  part  of  some 
officer,  the  obligation  of  the  vessel  to  provide  for  a  disabled  or  sick  seaman  Is 
only  coextensive  with  the  obligation  of  the  seaman  to  the  vessel.  It  termi- 
nates, in  ordinary  cases,  when  the  shipping  contract  Is  dissolved. — The  Ben 
Flint,  Fed.  Cas.  No.  1,299  [1  Abb.  (U.  S.)  126,  1  Biss.  562J. 

VI.  On  Shobe. 

[a]  (U.  S.  1800)  By  act  of  Congress,  the  ship  Js  bound  to  furnish  medicines 
or  pay  the  physician's  bill ;  but  the  sailor,  when  the  ship  is  properly  furnished, 
must  pay  for  surgical  or  medical  advice  and  assistance.  If  left  or  put  on 
shore,  his  reasonable  board  wages  must  be  paid  by  the  ship. — Walton  v.  The 
Neptune.  Fed.  Cas.  No.  17,135  [1  Pet.  Adm.  142]. 

[b]  (U.  S.  1823)  Tlie  expenses  of  curing  a  sick  seaman  in  the  course  of  the 
voyage  is  a  charge  on  the  ship  by  the  maritime  law;  and  in  this  charge  are 
included  not  only  medicines  and  medical  advice,  but  nursing,  diet,  and  lodging, 
if  the  seaman  be  carried  ashore. — Harden  v.  Gordon,  Fed.  Cas.  No.  6,047  [2 
Mason,  541]. 

[c]  (U.  S.  1823)  Act  Cong.  July  20,  1790,  c.  29,  §  8,  and  Act  Cong.  March 
2,  1805,  c.  88,  requiring  a  medicine  chest  and  medicines  to  be  carried  by  all 
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vessels,  do  not  affect  the  vessePs  liability  for  charges  of  nursing  and  lodging 
a  seaman,  if  he  has  to  be  taken  ashore. — ^Hard^i  v.  Gordon,  Fed.  Cas.  No. 
6,047  [2  Mason,  541]. 

[d]  (U.  S.  1832)  A  mate  succeeding  to  the  c<Hnmand  of  a  vessel  on  the  death 
of  the  master  is  entitled  to  be  cured  at  the  expense  of  the  ship,  In  the  same 
manner  as  a  seaman;  and  if  he  is  put  on  shore  on  account  of  sickness,  for 
the  convenience  of  the  ship,  his  expenses  for  medicines,  etc.,  are  to  be  borne 
by  the  shipowner. — The  George,  Fed.  Cas.  No.  5,329  [1  Sumn.  151],  aflarming 
<1834)  Fed.  Cas.  No.  8,035  [1  Sumn.  591]. 

[e]  (U.  S.  1833)  Where  a  seaman  Is  taken  on  shore,  in  a  foreign  port,  at  his 
own  solicitation,  from  a  vessel  properly  provided  with  a  chest  of  medicines, 
and  there  receives  medical  attendance  and  advice,  the  expenses  thereof  are 
to  be  deducted  from  his  wages. — Pierce  v.  Patton,  Fed.  Cas.  No.  11,145  [Gllp. 
435]. 

[f]  (U.  S.  1834)  Expenses  Incurred  for  board,  physician's  attendance,  and 
medicine  for  a  sick  seaman,  who  voluntarily  goes  ashore  to  be  treated  for  yel- 
low fever,  cannot  be  deducted  from  that  seaman's  wages.  The  maritime  law 
makes  these  chargeable  to  the  ship,  and  this  Is  not  changed  by  statute. — liam- 
son  V.  Westcott,  Fed.  Cas.  No.  8,035  [1  Sumn.  591],  affirmed  The  George 
<1832)  Fed.  Cas.  No.  5.329  [1  Sumn.  151]. 

[g]  (U.  S.  1837)  Where  the  seaman  is  removed  ashore,  or  where  there  is 
no  person  on  board  the  vessel  who  can  safely  administer  medicine,  the  vessel 
is  liable  for  medical  advice  and  attendance,  though  she  carries  a  medicine 
chest,  as  provided  by  Act  July  20,  1790,  c.  56,  §  8  a  Stat.  134).— The  Forest, 
Fed.  Cas.  No.  4,936  [1  Ware,  429]. 

[h]  (U.  S.  1840)  A  seaman  cannot  recover  against  a  vessel  for  gratuitous 
hospital  treatment  for  an  injury  received  on  board.  The  right  to  recover  is 
limited  to  actual  charges  and  disbursements. — Davis  v.  The  Erie,  Fed.  Cas. 
No.  3,632a. 

[i]  (U.  S.  1857)  A  seaman  injured  during  a  voyage,  and  left  sick  In  a  foreign 
port,  is  entitled  to  wages  during  such  sickness,  and  up  to  his  arrival  home, 
together  with  medical  expenses,  deducting  wages  actually  earned  on  the  re- 
turn voyage. — Harris  v.  Capen,  Fed.  Cas.  No.  6,118. 

[j]  (U.  S.  1866)  When  the  ship  has  not  the  means  to  cure  a  seaman  who 
is  talven  ill  on  a  whaling  voyage,  and  he  is  cared  for  on  shore,  the  reasonable 
expenses  of  his  care  and  cure  are  chargeable  to  the  ship. — Babcock  v.  Terry, 
Fed.  Cas.  No.  702  [1  Low.  66]. 

[k]  (U.  S.  1872)  Under  the  British  law,  where  an  Injured  seaman  Is  left 
behind  In  a  foreign  port,  his  wages  stop,  but  the  ship  Is  liable  for  his  cure 
and  care.— The  Magna  Charta,  Fed.  Cas.  No.  8,953  [2  Low.  136]. 

[I]  (U.  S.  1872)  A  sick  seaman  is  entitled  to  be  cared  for  and  cured  at  the 
expense  of  the  ship,  and  the  fact  that  his  disease  is  malignant  and  infectious 
will  afford  no  justification  or  excuse  to  the  master  for  setting  him  ashore, 
without  any  provision  for  his  care,  his  subsistence,  or  his  proper  medication. — 
Tomlinson  v.  Ilewett,  Fed.  Cas.  No.  14,087  [2  Sawy.  278]. 

[m]  (U.  S.  1887)  A  seaman,  having  been  admitted  to  a  United  States  marine 
hospital,  and  obtained  a  discharge  therefrom  at  his  own  request,  the  vessel 
is  not  liable  for  expenses  thereafter  Incurred  by  him  at  a  private  hospital. — 
Raymond  v.  The  Ella  S.  Thayer  (D.  C.)  40  Fed.  902,  12  Sawy.  409. 

In]  (U.  S.  1890)  A  seaman,  ill  with  fever,  was  sent  to  a  hospital,  and  re- 
mained there  134  days.  It  appeared  that,  so  far  as  the  fever  was  concerned, 
he  might  have  left  the  hospital  at  the  end  of  two  months,  but  that,  owing  to 
having  had  some  of  his  toes  amputated,  he  was  unable  at  that  time  to  stand 
on  his  feet  or  take  care  of  himself.  Heldy  that  the  ship  was  liable  to  the 
New  York  quarantine  commissioners  for  the  seaman's  expenses  during  the 
entire  period  of  his  stay  at  the  hospital.— The  Wensleydale  (D.  C.)  41  Fed.  829. 

[o]  (Me.  1842)  Where,  by  the  laws  of  a  port,  the  physician's  bills  for  attend- 
ance on  seamen  must  be  paid  by  the  vessel  before  she  can  leave,  payment 
in  such  case  by  the  vessel  is  to  be  considered  as  payment  pro  tanto  of  the 
seamen's  wages. — Pray  v.  Stinson,  21  Me.  (8  Shep.)  402. 

[p]  (Pa.  1831)  A  seaman  shipped  on  board  a  vessel,  on  a  voyage  from  Phila- 
delphia to  Port  au  Prince,  and,  while  at  the  latter  place,  he  fell  sick  of  yel- 
low fever,  and  was  asked  by  the  captain  if  he  would  rather  remain  on  board. 
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or  go  ashore  to  the  "Malson  de  Sant6."  He  chose  the  latter,  and  was  removed 
to  the  hospital.  Held,  that  the  hospital  bill  was  properly  chargeable  to  the 
vessel  and  owner,  and  that  the  seaman  was  entitled  to  receive  his  whole  wages 
without  deduction. — Johnscm  v.  Doubty,  1  Ashm.  165. 

[q]  (Pa.  1883)  Where  the  engineer  of  a  tug  boat  was  injured  by  an  explo- 
sion on  the  boat,  while  in  the  home  port,  and  the  officer  in  charge  of  the  vessel 
summoned  a  physician,  who  treated  the  engineer  first  on  board  the  tug  and 
afterwards  at  his  home,  whither  he  was  removed  at  his  request,  the  vessel 
owner  is  liable  to  the  physician  for  such  services  and  for  medicines  supplied. 
—Holt  v.  Oununlngs,  102  Pa.  212,  48  Am.  Rep.  199. 

[r]  (S.  G.  1819)  The  defendant,  by  his  clerk,  requested  the  admission  of  a 
foreign  seaman  into  the  Charleston  Marine  Hospital  (for  which  a  charge  of 
75  cents  a  day  is  authorized  by  congress),  and,  in  default  of  the  foreign  cap- 
tain, he  was  held  liable  for  the  amount  due. — City  Council  of  Charleston  v. 
Boyd,  1  MiU,  0)nst.  353. 

VII.  Deviation  pbom  Course. 

[a]  (U.  S.  1904)  The  master  of  a  sailing  vessel  bound  for  San  Francisco  is 
not  chargeable  with  fault  in  failing  to  put  back  480  miles  from  the  place  of 
accident  to  Port  Stanley,  in  the  East  Falkland  Islands,  to  secure  surgical  at- 
tendance for  a  seaman  who  was  disabled  by  the  accident  while  the  vessel 
was  rounding  Cape  Horn,  although,  with  the  winds  then  prevailing,  it  would 
have  been  possible  to  reach  that  port  in  three  or  four  days,  where  the  return 
trom  the  port  to  the  place  of  the  accident  in  view  of  the  head  winds,  might 
have  taken  as  many  weeks.  Decree  (1902)  118  Fed.  1003,  55  C.  C.  A.  497, 
affirmed.— The  Iroquois,  194  U.  S.  240,  24  Sup.  CJt  040,  48  L.  Ed.  955. 

[bl  (U.  S.  1904)  The  failure  of  the  master  of  a  sailing  vessel  bound  for  San 
Francisco  to  put  into  San  Carlos  or  Ancud  to  secure  surgical  attendance  for 
a  seaman  who  was  disabled  in  an  accident  while  the  vessel  was  rounding 
Cape  Horn  is  not  negligence,  since  these  are  not  harbors  at  which  vessels 
fnHn  the  Atlantic  and  Pacific  ports  are  in  the  habit  of  stopping,  and  while 
the  master  was  apprised  by  his  charts  of  their  existence,  it  might  well  be 
that  he  was  ignorant  of  their  population  and  surgical  facilities.  Decree 
(1902)  118  Fed.  1003,  55  C.  C.  A.  497.  affirmed.— The  Iroquois,  194  U.  S.  240, 
24  Sup.  Ct.  640,  48  L.  Ed.  955. 

[cj  (U.  S.  1901)  Libelant  was  mate  on  a  schooner  which  left  San  Francisco 
on  a  cod-fishing  cruise  in  Alaskan  waters,  all  the  crew  being  on  a  lay.  When 
500  miles  from  Port  Townsend  libelant  was  struck  by  the  main  boom,  with- 
out fault  on  the  part  of  any  one,  and  his  leg  was  broken  in  two  places.  There 
was  no  surgeon  on  board,  nor  any  one  competent  to  treat  the  injury.  Libelant 
asked  to  be  taken  back  to  shore,  and  the  wind  was  favorable,  but  the  master 
proceeded  to  Unalaska,  1,750  miles  from  the  place  of  injury,  which  he  reached 
in  16  days,  and  from  that  port  libelant  was  sent  back  to  San  Francisco.  By 
reason  of  the  delay  and  the  motion  of  the  ship,  libelant  suffered  much  addi- 
tional pain,  and  his  injury  was  rendered  permanent.  Held,  that  it  was  the 
duty  of  the  master,  under  the  facts  shown,  to  at  once  proceed  to  Port  Town- 
send,  which  was  the  nearest  available  port  where  libelant  could  have  re- 
ceived proper  care  and  treatment,  and  that  his  failure  to  do  so  rendered  the 
-owners  liable  in  damages.— Whitney  v.  Olsen,  108  Fed.  292,  47  C.  C.  A.  331. 

[d]  (U.  S.  1904)  The  master  of  a  sailing  ship  on  a  voyage  to  Honolulu  was 
not  chargeable  with  a  neglect  of  duty  which  renders  the  ship  liable  In  damages 
because  be  did  not  return  from  the  vicinity  of  Cape  Horn  to  Port  Stanley, 
Falkland  Islands,  which  was  the  nearest  port,  and  540  miles  distant,  with  a 
seaman  who  received  an  Injury  in  which  both  bones  of  his  leg  below  the  knee 
were  broken,  where  the  mate,  who  had  *)me  surgical  skill  and  experience, 
took  charge  of  the  injured  man,  and  set  the  bones,  which  united  firmly,  but, 
by  reason  of  the  fracture  being  oblique,  overlapped,  producing  a  shortening 
of  the  leg,  and  where,  while  the  ship  could  probably  have  made  the  islands 
in  two  or  three  days,  the  season  was  midwinter,  when  the  days  were  short 
and  cold  and  storms  prevailed,  and  it  was  further  shown  without  contradic- 
tion that  the  entrance  of  the  harbor  at  Port  Stanley  by  a  ship  of  her  size 
waa  very  dangerous,  and  likely  to  take  several  days  at  that  season,  and  that 
SSaOAi— 18 
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vessels  went  there  only  as  a  last  resort,  and  In  cases  of  dire  necessity. — ^The 
Ersklne  M.  Phelps,  131  Fed.  1,  65  C.  O.  A.  239. 

[ej  (U.  S.  1905)  Libelant,  a  seaman  on  a  barkentine  bound,  with  cargo,  from 
a  Chilian  port  to  Savannah,  Ga.,  when  off  the  west  coast  of  South  America  near 
Cape  Horn,  fell  into  the  sea  and  his  leg  was  bitten  off  by  a  shark.  He  was 
rescued  and  given  such  treatment  and  care  on  board  as  was  possible,  and  the 
vessel  proceeded  on  her  voyage,  reaching  Savannah  in  a  little  less  than  three 
months,  where  libelant  was  sent  to  a  hospital.  It  was  found  that  the  \e^ 
had  healed ;  but  an  amputation  was  necessary  on  account  of  the  condition  of 
the  bones,  and  it  was  successfully  performed.  The  nearest  known  port  to  the 
place  of  the  accident  at  which  surgical  treatment  could  have  been  obtained 
was  Port  Stanley,  Falkland  Islands,  to  reach  which  would  have  required  at 
least  23  days,  because  of  the  distance,  the  season,  which  was  winter,  and  the 
prevailing  winds.  Libelant's  wound  was  kept  dressed;  the  vessel  having  a 
medicine  chest.  Hemorrhage  and  fever  subsided  in  about  four  days,  and  he 
continued  thereafter  to  improve.  Held,  that  under  the  circumstances  the  mas- 
ter was  not  chargeable  with  negligence  which  would  render  the  vessel  liable 
in  not  sailing  for  Port  Stanley  or  putting  into  an  intermediate  port — The 
Margharita,  140  Fed.  820,  72  C.  C.  A.  232 ;   Boero  v.  Martinez,  Id. 

[f]  (U.  S,  1880)  A  departure  from  the  due  course  of  a  voyage  to  save  prop- 
erty merely  is  a  deviation,  and  will  forfeit  the  insurance;  but  a  departure  to 
save  life  is  not.  But  although  the  law  will,  as  between  the  insurer  and  insured, 
excuse  a  departure  from  motives  of  humanity,  a  master  is  not  correspondingly 
bound  to  make  such  departure  even  to  save  the  life  of  one  of  the  crew ;  but 
the  time  and  risk  likely  to  be  consumed  and  incurred  in  such  departure,  as 
compared  with  that  incident  to  the  direct  voyage,  are  to  be  considered,  and 
have  a  controlling  influence  in  the  matter. — Peterson  v.  The  Chandos  (D.  C.> 
4  Fed.  G45,  6  Sawy.  544. 

[g,h]  (U.  S.  1887)  The  llbelant*s  leg  having  been  broken  12  days  before  arriv- 
al at  St.  Helena,  the  master  did  not  call  in  medical  aid,  because  he  did  not  be- 
lieve the  seaman's  leg  was  broken,  and  thought  him  shamming,  notwithstand- 
ing the  seaman's  persistence  that  his  leg  was  broken,  and  various  circumstances 
indicating  serious  diflBculty.  The  leg  might  there  have  been  properly  set. 
UiK)n  arrival  at  New  York,  it  was  found  grown  together  in  so  bad  a  position 
as  permanently  to  disable  his  limb  for  seaman's  duties.  Held,  that  libelant 
could  recover  damages. — The  Vigilant  (D.  C.)  30  Fed.  288. 

[i]  (U.  S.  1902)  Libelant,  who  was  a  seaman  20  years  old,  fell  to  the  deck 
during  a  gale  without  negligence  on  his  part,  and  sustained  a  simple  fracture 
of  the  bones  of  one  leg  below  the  knee.  There  was  no  surgeon  on  board,  but 
the  master,  with  the  assistance  of  others,  undertook  to  set  the  bones,  bound 
the  leg  in  splints,  and  proceeded  on  his  voyage  to  San  Francisco,  where  the 
ship  arrived  in  about  10  weeks,  and  where  libelant  was  paid  off,  and  went  to 
a  hospital.  The  bones  had  failed  to  unite,  owing  to  improper  and  imskillful 
treatment,  and,  because  of  the  lapse  of  so  long  a  time,  could  not  be  made  to  do 
so,  and  it  became  necessary  to  amputate  the  leg.  At  the  time  of  the  injury 
the  ship  was  southwest  of  Cape  Horn,  and  450  miles  from  a  port  in  the  Falk- 
land Islands,  where  surgical  aid  could  have  been  obtained,  and  which  the  ship 
could  have  reached  in  two  or  three  days,  although  it  would  have  required  four 
or  five  weeks,  owing  to  head  winds,  to  put  back  to  such  port,  and  again  recover 
the  distance  lost  Held,  that  the  injury  was  such  that  the  master  must  be 
presumed  to  have  known  that  the  services  of  a  competent  surgeon  were  re- 
quired to  make  a  recovery  reasonably  certain,  and  his  duty  required  him  to 
make  an  attempt  to  procure  them  by  putting  into  port,  regardless  of  the  loss 
of  time  and  expense  incident  to  such  deviation. — The  Iroquois  (D.  C.)  113  Fed. 
964. 

[jl  (U.  S.  1902)  Loss  of  time  add  risk  to  cargo  are  matters  which  cannot 
properly  be  permitted  to  outweigh  the  duty  of  a  vessel  to  procure  surgical  aid 
for  a  seaman  injured  in  the  service  of  the  vessel  without  his  fault  or  negli- 
gence, when  such  assistance  is  reasonably  necessary,  and  cannot  be  otherwise 
obtained  than  by  putting  into  port.  The  obligation  of  the  ship  is  discharged 
only  when  the  master  has  used  reasonable  care  to  provide  for  the  comfort 
and  care  of  the  seaman.  Whether  he  is  required  to  deviate  from  his  course 
to  touch  at  some  port  will  depend  upon  the  circumstances  of  the  particular 
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case,  such  as  the  nature  of  the  injury,  the  means  for  treating  It  on  board,  and 
the  probability  of  being  able  to  reach  a  port  in  time  for  his  relief.  If  a  per- 
son of  ordinary  judgment  would  know  that  the  Injury  was  such  as  to  seriously 
endanger  the  seaman's  life  or  limb,  and  that  he  should  have  medical  or  surgi- 
cal aid  at  the  earliest  possible  moment,  it  Is  the  imperative  dutv  of  the  master 
to  take  the  necessary  steps  to  procure  such  aid,  if  within  his  power. — The 
Irwiuols  (D.  C.)  113  Fed.  964. 

[k]  (U.  S.  1902)  The  fact  that  libelant  made  no  objection  to  the  action  taken 
by  the  master,  and  did  not  request  to  be  taken  to  the  nearest  port,  where  he 
was  not  consulted,  did  not  prejudice  his  rights,  nor  relieve  the  ship  from  lia- 
bility for  the  failure  to  perform  the  duty  which  his  condition  demanded. — The 
Iroquois  (D.  C.)  113  Fed.  9(54. 

[l]  (U.  S.  1904)  Libelant,  a  seaman  on  a  steamer  on  a  return  voyage  from 
a  Mexican  port  to  New  York,  fell  and  broke  his  ankle  when  off  Cape  Hatteras. 
The  vessel  proceeded  to  New  York,  which  was  the  end  of  the  voyage,  and  was 
reached  48  hours  after  the  Injury.  A  doctor  was  called,  who  considered  It  a 
sprain,  and  libelant  was  not  sent  to  a  hospital,  although  he  requested  to  be, 
but  was  kept  in  his  bunk  in  the  forecastle,  and  the  vessel  started  on  another 
voyage.  After  reaching  Norfolk,  at  his  Insistence  other  physicians  were  called, 
and  10  days  after  the  Injury  he  was  taken  to  the  hospital.  It  was  then  found 
that  the  bones  had  Improperly  united,  and  they  were  broken  again  and  reset. 
Libelant  suffered  severe  pain,  was  permanently  crippled,  and  remained  In  the 
hospital  for  six  months.  Held,  that  the  vessel  was  not  at  fault  for  not  deviat- 
ing from  Its  course  to  take  libelant  to  Norfolk  after  the  Injury,  but  was  liable 
for  the  failure  to  procure  prompt  and  efficient  treatment  and  care  at  the  end 
of  the  voyage,  and  libelant  was  awarded  $500  damages  In  addition  to  the  ex- 
pense of  his  cure.— The  Svaeland  (D.  C.)  132  Fed.  932. 

fm]  (TJ.  S.  1859)  A  seaman,  on  a  voyage  from  Calcutta  to  Boston,  25  days 
before  passing  In  sight  of  St.  Helena,  fell  from  aloft  and  broke  both  legs. 
Held,  that  It  was  the  duty  of  the  master  to  have  put  Into  St  Helena  for  his 
relief.— Brown  v.  Overton,  Fed.  Cas.  No.  2,024  [1  Spr.  462]. 

VIII.   CONTBIBUTOBY    FAULT    OF    SEAMAN. 

fa]  (U.  S.  1907)  A  seaman  Injured  In  the  course  of  his  employment  by  his 
own  negligence  does  not  thereby  forfeit  his  right  to  cure  and  maintenance  at 
the  expense  of  the  vessel,  where  the  Injury  was  not  caused  by  his  gross  negli- 
gence or  willful  neglect  of  orders,  etc.  Decrees  (D.  C.  1905)  138  Fed.  941,  and 
(D.  C.  1906)  145  Fed.  446,  affirmed.— The  Mars,  49  Fed.  729,  79  C.  C.  A.  435. 

[b]  (U.  S.  1884)  Where  the  libelant,  a  seaman,  was  Injured  severely  through 
the  negligence  of  the  ship,  his  own  negligence  contributing  thereto,  so  much  so 
that  without  his  contributory  negligence  he  would  not  have  been  Injured  at 
all,  held  that,  while  equity  will  not  justify  his  being  rewarded  for  his  negli- 
gence at  the  expense  of  the  ship,  equity  and  good  conscience  will  permit  that 
the  ship  shall  be  held  responsible  for  Its  negligence  resulting  in  injury,  to  the 
extent  of  pajrlng  for  the  direct  care,  attention,  medical  services,  and  expenses 
requlrcjd  for  the  injured  party,  not  as  compensation  for  the  Injury,  but  as  re- 
quired by  decency  and  humanity  from  a  party  without  whose  fault  there  would 
have  l)een  no  injury. — ^The  Wanderer  (C.  C.)  20  Fed.  140. 

[cl  (U.  S.  1880)  A  seaman  Injured  In  the  service  of  a  vessel,  without  his 
fault,  is  entitled  to  be  taken  care  of  at  the  expense  of  the  vessel  until  the  end 
of  the  voyage,  and  longer,  if  necessary  to  effect  a  cure,  so  far  as  the  same  can 
be  done  by  the  use  of  the  ordinary  medical  means ;  and  the  fault  which  will 
exempt  a  vessel  from  such  liability  Is  not  mere  ordinary  negligence,  consistent 
with  good  faith,  but  some  positively  vicious  conduct,  such  as  gross  negligence 
or  willful  disobedience  of  orders. — Peterson  v.  The  Chandos  (D.  0.)  4  Fed, 
645.  6  Sawy.  544. 

[dl  (U.  S.)  Where  a  seaman  is  permanently  disabled  through  the  negligence 
of  the  ship's  officers,  he  Is  entitled,  Irrespective  of  any  negligence  on  his  own 
part  or  on  the  part  of  fellow  seamen,  to  be  cured  at  the  ship's  expense,  so  far 
as  cure  la  possible.— (1883)  The  City  of  Alexandria  (D.  C.)  17  Fed.  390 ;  (1891) 
Paulson  V.  The  Governor  Ames  (D.  C.)  55  Fed.  327. 

[e]  (U.  S.  1889)  A  seaman  injured  in  the  service  of  a  vessel  through  the 
ccmcarrent  fault  of  the  vessel  and  his  own  Is  entitled,  where  his  own  negll- 
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gence  has  not  been  gross,  to  be  cared  for»  at  least  to  the  end  of  the  Toyage, 
and  he  may  recover  damages  for  the  gross  neglect  and  maltreatment  of  the 
officers  of  the  vessel  after  such  injury. — ^The  City  of  Carlisle  (D.  C.)  39  Fed. 
807,  5  L.  R.  A.  52. 

[f]  (U.  S.  1893)  A  deck  hand  on  a  steamer,  on  the  day  after  his  employment 
as  such  began,  was  ordered  to  paint  the  smokestack,  and,  misunderstanding 
the  directions  given  him,  he  placed  a  ladder  weighing  about  80  pounds  against 
the  smokestack.  When  he  ascended  it,  the  stack  fell,  and  he  received  serious 
injuries.  Held,  that  his  fauit  was  not  of  such  a  character  as  to  debar  him  from 
recovering  his  expenses  while  he  was  disabled,  and  a  sum  equal  to  his  wages 
for  a  like  period  will  be  allowed. — Davidson  v.  The  City  of  St.  Louis  (D.  C) 
56  Fed.  720. 

[g]  (U.  S.  1899)  Libelant  while  cook  on  a  schooner,  during  an  altercaticm 
was  assaulted  by  the  captain,  and,  on  freeing  himself,  seized  an  ax,  with  which 
he  inflicted  a  wound  on  the  captain's  hand.  He  was  seized  and  placed  in 
irons  by  the  captain's  order,  and  thrown  down  a  hatch,  where  he  was  chained 
and  kept  a  prisoner  for  about  10  days,  and  then  released  and  discharged. 
He  was  handled  with  unnecessary  roughness,  by  which  one  of  his  ribs  was 
broken,  and  he  received  other  injuries,  none  of  which  were  given  any  atten- 
tion or  care  during  his  imprisonment,  and  from  which  he  was  disabled  and 
suffered  for  some  time  thereafter.  Held,  in  a  suit  in  rem  to  recover  wages 
and  damages,  that  while,  under  admiralty  rule  16,  he  could  not  recover  for 
the  assault  and  battery,  he  was  entitled  to  his  wages,  and  damages  for  the 
failure  to  give  him  proper  care  after  injury,  but,  In  view  of  his  being  also  in 
fault,  such  damages  would  be  limited  to  $200.— The  Fred  E.  Sander  (D.  0.) 
95  Fed.  829. 

[h]  (U.  S.  1833)  Where  a  seaman  contracts  disease  by  his  own  vices  or  faults, 
and  in  defiance  of  the  counsel  and  command  of  his  superior  officers,  the  vessel 
is  not  chargeable  for  the  expense  of  his  cure. — ^Pierce  v.  Patton,  Fed.  Caa  No. 
11,145  [Oilp.  435]. 

[i]  (IT.  S.  1842)  A  seaman  who  disregards  the  advice  of  his  physician,  and 
uses  a  wounded  foot,  cannot  recover  of  the  ship  for  its  subsequent  care  and 
cure.— Richardson  v.  The  Juillette,  Fed.  Cas.  No.  11,784. 

[jl  (U.  S.  1843)  A  seaman  during  illness  occasioned  by  his  own  fault  is 
liable  for  the  expenses  of  his  subsistence. — Johnson  v.  Huckins,  Fed.  Cas.  No. 
7,390  [1  Spr.  67]. 

[k]  (U.  S.  1853)  A  sailor  is  not  entitled  to  be  treated  at  the  expense  of  the 
ship,  nor  to  wages,  while  disabled  by  disease  brought  on  by  his  own  vices,  nor 
when,  being  in  a  diseased  state,  unknown  to  the  master  and  owners,  he  ships 
as  an  able  man. — Chandler  v.  The  Annie  Buckman,  Fed.  Cas.  No.  2,591a. 

[1]  (U.  S.  1867)  The  claim  of  a  seaman  to  be  cured  at  the  expense  of  the 
ship  is  not  forfeited  because  the  hurt  or  sickness  may  have  been  Incurred 
through  his  negligence,  unless  something  more  Is  shown  than  mere  ordinary 
carelessness,  consistent  with  good  faith  in  the  prompt  discharge  of  duty  In 
obedience  to  orders.  To  forfeit  the  claim,  the  disability  or  sickness  of  the 
seaman  must  be  owing  to  vicious  or  unjustifiable  conduct ;  such  as  gross  negli- 
gence operating  in  the  nature  of  a  fraud  upon  the  owners — willful  disobedience 
to  orders — persistent  neglect  of  duty. — ^The  Ben  Flint,  Fed.  Cas.  No.  1,299  [1 
Abb.  (U.  S.)  126,  1  Biss.  562]. 

IX.  Actions  to  Recover  Expenses. 

(a]  (U.  S.  1904)  The  concurring  decisions  of  the  two  lower  courta  that  the 
master  of  a  sailing  vessel  bound  for  San  Francisco  was  bound  to  put  Into  an 
Intermediate  port  for  surgical  attendance  for  a  seaman  who,  while  in  the  dis- 
charge of  his  duties,  had  fractured  two  ribs  and  his  right  1^  in  a  fall  from  the 
main  yard  to  the  deck  while  the  vessel  was  rounding  Cape  Horn,  will  not  be 

•  dWturbed  by  the  Federal  Supreme  Court,  where  the  ship  was  about  1,500  miles 
from  Valparaiso  when  the  accident  happened,  and,  with  favorable  winds,  could 
have  reached  that  port  in  14  days,  without  causing  a  delay  to  the  voyage  of 
more  than  5  or  6  days.  Judgment  (1902)  118  Fed.  1003,  55  C.  C.  A.  497,  af- 
firmed.—The  Iroquois,  194  U.  S.  240,  24  Sup.  Ct.  640,  48  L.  Ed.  955. 

[b]  (U.  S.  1904)    A  decree  affirmed  which  awarded  a  seaman  $4,000  damages 
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against  a  ship  on  the  ground  of  the  gross  negligence  of  the  master  in  failing 
to  famish  libelant  proper  care  and  medical  attendance  after  bis  accidental 
Injury  in  the  service  of  the  ship,  by  reason  of  which  he  suffered  greatly  and 
was  permanently  crippled.  Decree  (D.  C.  1902)  118  Fed.  769,  affirmed. — The 
Troop,  128  Fed.  856,  63  C.  C.  A.  584 ;   Kenney  v.  Louie,  Id. 

[c]  (U.  S.  1887)  Where  a  libel  is  filed  by  a  seaman  for  damages  for  personal 
injuries,  and  also  praying  other  relief,  the  admiralty  is  competent  to  adminis- 
ter a  suitable  remedy ;  and,  although  the  court  finds  no  damages  due,  it  may 
make  a  decree  for  such  expenses  in  healing  the  libelant  as  have  been  already 
Incurred.  But  it  cannot  decree  for  prospective  expenses. — The  Lizzie  Frank 
(D.  C.)  31  Fed.  477. 

[d]  (U.  S.  1902)  A  seaman  who  is  injured  while  In  the  service  of  the  ship 
without  fault  on  his  part  is  entitled  to  t>e  cured,  so  far  as  that  is  possible,  at 
the  expense  of  the  ship;  and  in  a  suit  by  him  in  a  court  of  admiralty  to  re- 
cover damages  for  the  injury,  in  which  it  Is  determined  that  the  ship  is  not 
liable,  it  is  competent  for  the  court,  under  a  prayer  for  general  relief,  to  award 
him  compensation  for  the  failure  of  the  ship  to  furnish  him  proper  support, 
medical  attendance,  nursing,  and  care  while  his  wounds  were  healing,  and 
for  the  additional  suffering  he  endured  for  lack  of  such  attendance  and  care. 
—The  Troy  (D.  C.)  121  Fed.  901. 

[e]  (U.  S.  1823)  In  a  suit  by  a  seaman  to  recover  for  expenses  occasioned  by 
sickness  in  a  foreign  port,  the  onus  probandi  in  respect  to  the  sufficiency  of 
the  medicine  chest  lies  on  the  owner. — ^Harden  v.  Gordon,  Fed.  Cas.  No.  6,047 
[2  Mason,  541]. 

[f]  (U.  S.  1823)  Admiralty  has  Jurisdiction  to  enforce  the  payment  of  ex- 
penses for  curing  a  sick  seaman  in  the  course  of  a  voyage. — Harden  v.  Gordon, 
Fed.  Cas.  No.  6,047  [2  Mason,  541]. 


(154  Fed.  1003.) 

FAWCETT  V.   UNITED   STATES. 

(Circuit  CJourt  of  Appeals,  Second  CJircuit.    February  25,  1907.) 

No.  142  (3,979). 

1.  Customs  Duties— Classification— Combed  Silk. 

Combed  silk  that  has  fallen  from  or  been  caught  in  the  machines  In 
which  It  was  undergoing  further  operations  is  dutiable  under  the  pro- 
vision in  paragraph  384,  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  L, 
30  Stat  185  tU.  S.  Comp.  St.  1901,  p.  1668],  for  silk  not  further  manu- 
factured than  combed,  and  is  not  subject  to  the  provision  for  silk  waste 
in  paragraph  661,  |  2,  Free  List,  30  Stat.  201  [U.  S.  Comp.  St  1901,  p. 
1688]. 

2.  Same— Silk  Waste— Silk  Cocoons. 

Paragraph  661.  Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free  List,  30  Stat. 
201  [U.  S.  Comp.  St  1901,  p.  1688],  enumerating  "silk  cocoons  and  silk 
waste,"  includes  those  articles  only  when  not  manufactured  at  all. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

The  Circuit  Court  affirmed  the  decision  of  the  Board  of  United 
States  General  Appraisers  which  affirmed  the  assessment  of  duty  by 
the  collector  of  customs  at  the  port  of  New  York  on  merchandise  im- 
ported by  Hughes  Fawcett.  From  the  decision  of  the  Circuit  Court 
the  present  appeal  is  taken. 

The  opinion  filed  below,  and  here  reprinted  from  146  Fed.  83,  was 
in  full  as  follows : 
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WHEELER,  District  Judge.  This  merchandise  is  combed  silk  that 
had  fallen  from,  or  been  caught  in,  the  machines,  through  which  it 
was  undergoing  further  operations  with  other  silk  of  the  same  qualit>', 
which  kept  on  toward  further  completion.  The  silk  schedule  of  the 
act  of  1897  lays  on  "384.  Silk  partially  manufactured  from  cocoons 
or  from  waste  silk  and  not  further  advanced,  or  manufactured  than 
carded  or  combed  silk,  forty  cents  per  pound."  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  L,  30  Stat.  185  [U.  S.  Comp.  St.  1901,  p.  1668]. 
This  material  was  none  the  less  combed  silk  because  it  got  out  of 
place  or  dirty  in  the  further  process,  so  as  not  to  be  further  advanced 
than  combed  silk.  It  was  situated  in  the  process  like  the  steel-rail 
crop  ends  in  Robertson  v.  Perkins,  129  U.  S.  233,  9  Sup.  Ct  279,  32 
L.  Ed.  68G,  which  were  held  to  be  none  the  less  steel  because  they 
were  an  overplus  in  the  manufacture  of  steel  rails.  "Silk  cocoons 
and  silk  waste"  are  free  by  paragraph  661,  §  2,  Free  List,  30  Stat 
201  [U.  S.  Comp.  St.  1901,  p.  1688],  but  that  is  when  they  are  not 
manufactured  at  all ;  when  they  are,  they  come  under  paragraph  384. 

Decision  affirmed. 

Curie,  Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for  im- 
porter. 

D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  Decision  of  Circuit  Court  affirmed  on  decision  of 
Judge  Wheeler. 


(154  Fed.  326.) 

HAMMERSCHLAG  MFG.  CX).  v.  STRUTHERS-WBLLS  CO. 

(Circuit  Court  of  Appeals,  Third  Circuit    April  26,  1907.) 

No.  7. 

1.  Sales—Breach  of  Wabbanty—Instbuctions— Statement  op  Issues. 

The  charge  of  a  trial  court  in  an  action  to  recover  the  purchase  price 
of  an  engine  considered,  and  held  to  have  fully  and  fairly  submitted  to 
the  Jury  the  Issues  raised  with  respect  to  the  compliance  of  the  engine 
with  the  warranty  made  In  the  contract  of  sale. 

2.  Evidence— (Relevancy  to  Issues— Collateral  Facts. 

In  an  action  to  recover  the  purchase  price  of  an  engine  built  and  in- 
stalled by  plaintiff  in  defendant's  factory,  in  which  the  defense  was  the 
failure  of  the  engine  to  comply  with  the  warranty,  evidence  of  the  alleged 
unsatisfactory  work  of  other  engines  built  by  plaintiff  for  other  parties 
was  properly  excluded,  where  it  was  not  shown  that  they  were  the  same 
as  the  engine  in  suit,  or  that  they  were  intended  for  like  use  or  sold  under 
a  like  warranty. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nev^  Jersey. 

John  Griffin  and  S.  F.  Kneeland,  for  plaintiff  in  error. 

Heibert  A.  Heyn  and  Geo.  B.  Covington,  for  defendant  in  error. 


Digitized  by  VjOOQ IC 


HAlfMERSGHLAG  MFG.  CO.  V.  STRUTHERS-WELL8  CO.  199 

Before  GRAY  and  BUFFINGTON,  Circuit  Judges,  and  HOL- 
LAND, District  Judge. 

BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Struthers- 
Wells  Company,  here  called  the  plaintiff,  brought  suit  against  the 
Hammerschlag  Manufacturing  Company,  the  defendant,  to  recover 
$30,000,  the  purchase  price  for  a  gas  engine  furnished  upon  a  written 
contract.  The  engine  was  built  by  plaintiff  and  erected  in  defendant's 
factory.  The  latter  refused  to  accept  or  pay  for  the  same,  alleging 
it  did  not  comply  with  the  contract.  After  a  trial  lasting  some  three 
weeks,  there  was  a  verdict  for  plaintiff  for  the  full  amount  claimed. 

rrhe  record  brought  to  this  court  is  a  voluminous  one,  and  there 
are  131  assignments  of  error.  On  critical  examination,  the  controversy 
properly  narrowed  itself,  and  at  the  argument  78  of  the  assignments 
were  abandoned.  The  remaining  53  resolve  themselves  into  three  con- 
tentions :  First,  the  sufficiency  of  the  court's  charge  as  to  the  guarantied 
fuel  economies  of  the  engine;  secondly,  its  rejection  of  testimony  as 
to  the  Easton  engines;  thirdly,  plaintiff's  failure  to  furnish  the  reg- 
ulator specified  in  the  contract.  We  deem  it  proper  to  say  in  regard  to 
this  wholesale  assig^nment  of  errors  and  the  abandonment  of  the  bulk 
of  them  at  argument  that  the  wiser  course  is  to  confine  the  assignments 
to  such  matters  as  on  argument  counsel  will  be  justified  in  pressing. 

Without  referring  to  other  guaranties,  the  one  material  to  the  first 
question  is  given  below  in  an  extract  from  the  charge.  This  guaranty, 
it  will  be  observed,  called  for  the  development  of  the  horse  power  under 
certain  fuel  economies.  The  complaint  of  defendant  is  that  by  the 
charge  of  the  court  and  its  omission  to  answer  certain  of  its  points  the 
jury  were  allowed  to  determine  the  case  on  the  capacity  of  the  engine 
to  develop  the  guarantied  horse  power,  without  reference  to  the  re- 
quirement that  it  should  be  under  certain  fuel  economies.  If  this  was 
the  case,  error  was  committed.  We  have  carefully  and  in  detail  ex- 
amined every  assignment  of  error  and  the  testimony  bearing  thereon, 
and  are  satisfied  no  error  was  committed  by  the  court  during  this  pro- 
tracted trial.  In  the  character  of  the  proofs  given  and  in  the  rulings 
of  the  court,  all  the  provisions  of  this  guaranty  were  constantly  before 
the  court  and  jury,  as  essential  requirements  on  the  part  of  the  plain- 
tiff. As  the  defendant  prevented  making  subsequent  tests,  the  tes- 
timony as  to  the  fulfillment  of  the  guaranty  was  confined  to  the  test 
of  May  12,  1903.  In  his  testimony  Prof.  Lucke,  who  conducted  this 
test  for  plaintiff,  admitted  plaintiff  was  bound  to  comply  with  the  fuel 
economies  of  the  guaranty.  His  evidence  was  that  at  the  test  he 
stated  to  Mr.  Richmond,  who  was  overseeing  it  for  defendant  (the 
fuel  economy  requirement)  : 

"I  outlined  the  test  as  I  understood  the  requirements  the  contract  called 
for.  Question.  What  did  you  say  about  it?  Answer.  I  said:  'As  I  interpret 
this  contract  guaranty,  this  engine  is  to  be  operated  for  a  period  of  three 
hours,  during  which  time  we  are  to  determine  how  much  coal  Is  used  to  pro- 
duce 800  indicated  horse  power.  This  involves  the  measurement  of  the  speed, 
the  taking  of  indicator  cards,  of  the  mean  effective  pressure.  It  involves  also 
the  measurement  of  the  coal  and  gas  producers.* " 
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On  the  trial  proof  was  made  of  the  amount  of  fuel  used  at  the 
test.  Indeed,  it  is  apparent  from  an  examination  of  all  the  testimony 
that  tile  various  elements  of  this  guaranty,  including  that  of  fuel  econ- 
omies, were  constantly  called  to  3ie  jury's  attention.  Now  the  judge 
at  the  outset  of  the  charge  called  attention  to  this  guaranty  in  ipsissi- 
mis  verbis.     He  said : 

"We  find,  then,  that  on  May  5,  1903,  a  contract  In  writing  was  made  be- 
tween the  plaintiff  and  the  defendant.  What  are  the  provisions  of  that  con- 
tract that  you  ought  to  keep  in  mind  as  you  take  up  the  facts  to  consider 
them?  It  will  not  be  necessary  to  read  the  whole  contract  to  you,  but,  in  order 
that  your  memories  may  be  refreshed  as  to  the  material  contents  of  this  ccm- 
tract,  I  will  read  to  you  the  portions  that  I  think  you  ought  to  give  special  at« 
tention  to,  though  I  by  no  means  mean  that  you  should  not  ccmsider  the  whole 
contract,  examining  it  for  yourselves,  and  giving  attention  to  the  whole  of  it^ 
What  I  will  call  your  attention  to  are  these  provisions." 

He  then  read  pertinent  parts  and  said : 

•*Then,  still  further  along  in  the  contract,  follows  what  is  denominated  the- 
'guaranty.'  It  is  not  necessary  to  read  the  whole  of  it,  but  I  wiU  read  this 
part:  'We  guaranty  this  engine  to  be  capable  of  developing  800  indicated 
horse  power  for  a  period  of  three  consecutive  hours,  at  a  specified  rate  of 
speed'  (which  you  will  remember  is  one  hundred  and  eighty  revolutions  per 
minute),  'operating  on  producer  gas  of  good  quality,  manufactured  by  the- 
Taylor  Gas  Producer,  and  containing  not  less  than  125  B.  T.  U.  per  cubic  feet 
The  quantity  of  such  gas  consumed  not  to  exceed  eighty  cubic  feet  per  indi- 
cated horse  power  developed  per  hour,  or  not  to  exceed  the  amount  produced 
by  the  Taylor  Gas  Producer  from  one  pound  of  best  quality  No.  1  buckwheat 
anthracite  coal ;  the  engine  in  each  case  operating  under  full  load.' " 

It  will  thus  be  seen  the  attention  of  the  jury  was  thus  pointedly  di- 
rected to  this  guaranty.  The  court  then  called  special  attention,  under 
the  inquiry,  "What  has  the  defendant  set  up  that  you  must  consider  ?*'^ 
to  the  questions  which,  under  the  statutory  defenses  of  New  Jersey,. 
the  jury  was  to  consider,  and  sent  out  the  pleas  with  them,  which,  inter 
alia,  averred  that : 

**The  engine  was  incapable  of  developing  800  indicated  horse  power  for  a 
period  of  three  consecutive  hours,  at  the  specified  rate  of  speed,  operating  on 
producer  gas  of  good  quality,  manufactured  by  the  Taylor  Gas  Producer,  and 
containing  not  less  than  125  B.  T.  U.  (British  Thermal  Units)  per  cubic  foot, 
and  the  quantity  of  such  gas  consumed  exceeded  80  cu.  ft  per  indicated  horse- 
power developed  per  hour,  and  exceeded  the  amount  produced  by  the  Taylor 
Gas  Producer  from  one  pound  of  best  quality  No.  1  buckwheat  anthradte  coal  ^ 
the  engine  in  each  case  operating  under  full  load." 

The  jury's  special  attention  was  called  to  these  pleaded  defenses^ 
and  the  court  said : 

"By  the  removal  of  the  engine  from  the  cars,  and  the  erection  of  the  same  on 
defendant's  foundation,  the  defendant  did  not  waive  the  right  to  reject  the- 
engine,  if  it  should  appear  at  any  time  thereafter  that  the  engine  was  in- 
capable of  fulfilling  the  terms  of  the  guaranty  concerning  which  a  defense  has 
been  raised  in  the  pleadings." 

It  further  said : 

"The  next  point  is  as  to  the  question  whether  or  not  the  engine  was  capable- 
of  developing  an  indicated  horse  power  of  800.  In  a  general  way  it  is  true 
that  the  plaintiff  must  prove  his  case,  and  that  is  true  here.  The  defense  has 
by  its  pleas  raised  the  questions  as  to  which  a  contest  is  made.  As  to  these 
points  the  burden  of  proof  is  first  on  the  plaintiff.    The  plaintiff  must  satisfy 
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you  by  a  preponderance  of  evidence  that  it' has  complied  with  its  contract  in 
respect  to  the  points  raised  by  the  defense.    That  is  the  rule  of  law." 

Further  on,  referring  to  the  test,  the  court,  in  calling  attention  to 
diflFerent  features,  said:  "What  about  the  gas  producers?"  And  "in 
the  making  of  any  test  the  plaintiff  was  entitled  to  a  fair  opportunity 
to  demonstrate  the  capability  and  economy  of  the  engine,"  and  the 
jury  were  expressly  told  that : 

"If  this  engine  was  not  capable  of  developing  eight  hundred  indicated  horse 
power,  and  did  not  comply  with  the  other  provisions  of  the  contract  concern- 
ing which  a  contest  is  made  here,  then,  of  course,  you  must  find  against  the 
plaintiff." 

And  in  answer  to  a  request  by  a  juror  for  the  contract,  the  court 
instructed  them  they  should  take  it  and  the  pleadings  also.  In  view  of 
the  proof  being  addressed,  inter  alia,  to  the  item  of  fuel  economies,  the 
stress  that  was  laid  on  every  provision  of  this  guaranty,  the  reading 
of  it  to  the  jury,  and  calling  attention  to  the  pleas  as  specifying  the 
questions  they  were  to  determine,  there  is  no  doubt  the  jury  understood 
the  guaranty  meant  what  it  said,  and  that  the  plaintiff  was  bound  to 
comply  with  the  guarantied  fuel  economies.  Indeed,  it  is  quite  clear 
that,  from  the  course  this  very  protracted  case  took,  the  words  of  this 
guaranty,  including  horse  power  and  economy  tests,  were  by  con- 
stant repetition  from  day  to  day  so  impressed  on  the  minds  of  counsel 
and  the  jury  when  the  trial  judge  charged  that  it  had  merely  to  allude 
to  the  800  horse-power  test  to  bring  before  the  minds  of  both  jury  and 
counsel  each  and  every  term  of  the  guaranty,  which  by  that  time  all  of 
them  would  almost  know  by  heart.  In  a  long  trial,  such  as  this,  a 
judge  may  in  charging  overlook  some  details,  but  the  omission  of  coun- 
sel to  call  attention  to  it  is  suggestive  that  he  did  not  regard  such 
omission  as  material,  or  as  tending  to  withdraw  any  issue  from  the 
jury.  It  is,  however,  insisted  that  in  the  defendant's  first  three  points 
the  court's  attention  was  called  to  the  fuel  requirements,  and  its 
omission  to  answer  them  was  error.  We  cannot  so  regard  the  court's 
action.  In  the  first  place,  the  points  were  not  specifically  addressed 
to  the  fuel  economies,  but  to  the  guaranty  as  a  whole.  They  wholly 
Ignored  the  important  feature  whether  the  defendant  had  prevented 
a  fair  test  on  May  12th,  and  whether  the  plaintiff  was  not  entitled  to 
another  trial.  A  categorical  answer  to  them  as  stated  would  have  mis- 
led the  jury,  because  it  would  have  ignored  defendant's  conduct  with 
reference  to  the  test.  There  would,  therefore,  have  been  no  error  had 
the  court  refused  them.  But  the  exact  language  of  them  all  had  al- 
•  ready  been  used  by  the  court  in  its  general  charge,  as  we  have  quoted 
above,  and  the  jury  instructed  that  the  burden  of  proof  to  show  com- 
pliance was  on  the  plaintiff.  But  the  jury's  attention  was  also  called, 
as  was  propier,  to  the  modifying  fact  of  the  defendant  preventing  a  fair 
test,  if  it  did  so.  That  the  defendant  regarded  the  court  as  having 
treated  the  subject-matter  of  the  points  in  the  general  charge  is 
shown  by  the  exception  taken  at  the  time,  not  to  a  refusal  or  even  an 
omission  to  answer,  but  "to  the  charge  of  the  court  modifying  the 
defendant's  request  to  charge  found  in  the  first,  second,  and  third 
requests  to  charge." 
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After  careful  consideration,  we  are  of  opinion  there  was  no  act 
of  omission  or  commission  by  the  court  in  reference  to  the  guarantied 
fuel  economies  which  warrants  reversal  of  the  judgment. 

As  to  the  second  contention,  we  think  the  court  rightly  rejected 
the  testimony  of  the  alleged  unsatisfactory  work,  after  the  contract 
in  suit  was  made,  of  two  engines  at  Easton.  These  engines  were, 
built  by  plaintiff  for  a  street  car  system.  There  was  no  proof  that 
they  were  the  same  as  the  one  in  suit,  that  they  were  intended  for  like 
use,  or  that  they  were  operated  under  the  conditions  of  this  guaranty. 
To  admit  such  testimony  would  be  to  try  issues  not  involved  in  this 
case,  and  would  have  tended  to  mislead  the  jury  from  those  issues. 

It  is  contended,  as  to  the  third  point,  the  plaintiff  did  not  furnish  the 
regulator  specified  in  the  contract,  but  there  was  evidence  to  show 
that  another,  and  alleged  better,  make  was  furnished  after  consulta- 
tion with  defendant.  There  was  proof  to  show  the  substitution  was 
made  with  its  consent. 

Without  entering  into  a  discussion  in  detail  of  the  very  numerous 
assignments,  we  may  here  say  they  have  each  received  careful  indi- 
vidual examination,  and  we  find  nothing  to  warrant  our  disturbing  this 
verdict. 

The  judgment  is  therefore  affirmed. 


(154  Fed.  330.) 

PECK  V.  TRIBUNE  CO. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  16,  1907.) 

No.  1,331. 

1.  LiBEx— Actionable  Publication— Advertisement  Containing  Portrait. 

The  publication  by  a  newspaper  of  an  advertisement  containing  a  por- 
trait of  a  woman,  together  with  a  statement  calculated  to  convey  the 
impression  that  she  is  a  nurse,  and  had  personally  used,  and  as  a  nurse 
had  recommended  the  use  of,  a  certain  brand  of  whisky  as  a  tonic,  does 
not  constitute  a  libel  per  se,  and,  in  the  absence  of  allegation  of  special 
damages,  will  not  support  an  action. 

TBd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  32,  Libel  and  Slander, 
§  213.] 

2.  Appeal  and  Error— Grounds  for  Re versai^— Failure  to  Award  Nominal 

Damages. 

Where  there  was  no  request  in  the  trial  court  for  the  allowance  of 
nominal  damages  by  a  plaintiff  and  no  assignment  of  error  because  of  the 
failure  to  do  so,  the  judgment  will  not  be  reversed  because  of  such  failure. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
S  2468.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

The  case  in  the  court  below  was  an  action  at  law  by  plaintiff  in  er- 
ror, a  citizen  of  Iowa,  against  defendant  in  error,  a  corporation  or- 
ganized under  the  laws  of  Illinois,  to  recover  damages  for  the  print- 
ing in  its  newspaper  by  defendant  in  error  of  the  following  advertise- 
ment: 
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Nurse  and 


Praise  Duffy's 


Mff.  A.  SchuniaD,  Om  of  Chlcago't  Mott  CapftMe  sad  Bxpcrtmetd 

Nunat,  Pays  an  Eloqiwat  Tribute  to  the  OrMt  lavlgOTB 

attaff,  Ufe-Olvlnff  and  Curative  Propertlaa  oC 

DUFFY'S  PURE  MALT  WHISKEY. 


MRS.  A.  SCHUMAN. 
rxfUr  MMa  of  eoBsUnt  qm  of  your  Pur*  luit  WbMicy  both  by  myM(  *&A  ta 
flTMi  to  pattoota  tn  my  capacity  aa  nursa,  I  hava  no  haattatlon  la  i«conin«iiA|KK  tt«aa 
UM  rwr  b«t  tonle  and  atixaulant  for  all  waak  and  run  down  condltlona.  >t  laaai 
twanty-flTa  famlllM  na«  It  In  mr  ova  nalchborbood.  and  wbMi  I  fo  oat  nursing  pallaata 
•ak  ma  wbat  to  tak*  for  tliat  f  on*  facllnc.'  and  one*  that  DoSy^  la  wltbln  thtlr  FMM^ 
tt  t$  iia*d  alwaya."— MM.  A.  mSimmm,  Itft  Mosart  St.  Chloaco:  ZIL 

Duffy's  Pure  Malf  Wtiislcey 


fifty.  yMTB  DxHtfrn  Para  MaK 
.•rYwotboa^/laadlnrro.,^ 

■ 

wmfrvn'pnmXriviou^  "aU'dlMa**«  'of"  tha'  throat  "andiu  njr^ 


OT*r  Two  tbouaaad  l«adlnv  ¥oapltal*  aa  tha  par*at  and  most  powarful 
and  h*alth-buUd*r  known  f-  '*—  —  — --•  *    - 

.^ _, .,    nrofcajlonal  nuraaa  and  r* 

aadldna  aa.  a  pealtlT*  ear*  i 


A  aa*d  ta  OT*r  two  tbouaand  l«adlnv  ] 
iclaulant.  Invlsorator  and  h*alth-buU4 
*d  by  tha  el*mr  and  — -—-•—- 


, ld*r  known  to  th*  madlcal  aolaac*. 

prof*a«lonal  nursaa  and  r*ooram*nd*d  ^ 
for  pi 


It  la 


r  pnouraonla,  eonaumptlon. 


troabla:  aalarla,  chlUa.  f*T*r,  and  all  ran-down.  waakonad. 
w^-  w^K.   — ...  ^_.. »y    I,  ,,  ^  i,^,^  .^.-   w. — . ■ 

-.-   ,id  hearty  a^d  . 

atrenc:     Daffy'a  Pur*  Malt  Whl*k*y  contalaa 
fcognliad  by  tha  vovamment  aa  maolelna. 


tonic,  blood  Darlflor  and  prookotar  of  btaltb 
yoaoff.  and  k*«M  th*  youn«  Tlaoroua  anl 
Una  BO  fuacl  ooTkBd  \»  tha  osly  whtfl|i^ 


Itefe  It  but  OM  Dnfiy'*  Pare  Malt 


aad  refuse  chaap  substltutas  aad  tmi* 
tatloaa  offered  by  uaecrapuleae  dealers, 
wtakta  are  piaeed  eu  the  uMrket  f^r 
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bottle  la  uabrokea.  Sold  iu  aealed  bet* 
ties  oalyi  nevf  r  ta  bulc 
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^  '  fra«L    DaSya  Malt  Wh)ak*y  Co.  BocheaUr.  N.  T. 
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The  ayennent  of  the  declaration  Is,  that  the  picture  on  the  face  of  such 
advertisement,  instead  of  being  that  of  Mrs.  A.  Schuman,  as  stated,  was  and 
Is,  the  picture  of  plaintiff  in  error,  published  without  her  knowledge  or 
consent. 

The  first  two  counts  of  the  declaration  proceed  as  for  libel,  the  plaintiff 
in  error  denying  as  stated  in  the  publication  respecting  Mrs.  Schuman,  that 
she  was  a  nurse,  and  denying  as  stated  in  the  publication  respecting  Mrs. 
Schuman  that  she  had  ever  used  or  recommended  Duffy's  Pure  Malt  Whis- 
key.   And  in  these  counts  the  further  averment  appears: 

Plaintiff  further  states  that  the  allegation  in  said  publication  that  she 
does  use  and  has  used  and  does  recommend  and  has  recommended  the  use 
of  said  whiskey  is  false,  malicious,  scandalous  and  defamatory:  That  she  Is 
and  always  has  been  a  non-user  and  abstainer  from  whiskey  and  all  spirituous 
liquors:  That  the  allegation  in  said  publication  so  charging  the  plaintiff  with 
the  use  of  whiskey  and  recommending  its  use  to  the  public  has  been  and  is 
greatly  humiliating  to  the  plaintiff;  and  that  said  publication  has  brought 
the  plaintiff  and  her  family  into  contempt  and  ridicule  before  the  world. 

Also  this  averment,  that  the  "effect  and  meaning  of  said  publication  are  to 
charge  the  plaintiff  with  the  use  of  whiskey  and  to  publish  the  same  to  the 
world,  and  to  allege  and  publish  of  and  concerning  the  plaintiff  that  she  has 
used  Duffy's  Malt  Whiskey  constantly  for  years  and  to  proclaim  to  the  world 
that  she  has  been  and  is  a  nurse  and  has  and  does  recommend  the  use  of 
whiskey  to  the  public." 

The  last  count  of  the  declaration  proceeds  as  for  invasion  of  plaintiff  in 
error's  right  of  privacy,  averring  that  in  the  printing  of  this  advertisement, 
the  plaintiff  In  error  has  been  greatly  distressed  and  humiliated. 

The  general  Issue  having  been  pleaded,  trial  was  had,  resulting  in  an  In- 
struction to  the  Jury  by  the  court,  to  find  a  verdict  for  the  defendant — the 
evidence  tending  to  show  that  the  averments  of  the  declaration,  as  already 
stated,  were  true,  but  that  the  defendant  in  error  had  no  knowledge,  at  the 
time  of  its  publication,  that  the  portrait  printed  was  the  portrait  of  plaintiff 
in  error,  or  was  other  than  the  portrait  of  Mrs.  Schuman. 

S.  C.  Irving,  for  plaintiff  in  error. 

John  Barton  Payne,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion. 

The  plaintiff  in  error  indisputably  has  suffered  a  wrong,  the  gist 
of  which  is  that  by  the  publication  of  her  picture  in  connection  with  a 
patent  medicine  advertisement,  people  who  recognize  the  portrait  will 
be  led  to  think  that  she  has  loaned  her  face,  and  perhaps  her  name, 
in  a  way  that  a  self  respecting  person  would  not  have  consented  to. 
Were  the  case  under  review  an  application  for  an  injunction  to  re- 
strain future  publications,  or  were  it  an  action  at  law  against  the  par- 
ties consciously  responsible  for  the  make-up  of  the  advertisement,  a 
question  wholly  different  from  the  one  presented  by  this  record  would 
be  involved. 

The  first  question  presented  here  is,  whether  the  plaintiff  in  error 
made  out  a  case  of  libel  in  her  declaration  and  proof — the  gravamen 
of  the  action,  as  set  forth  in  the  declaration,  being,  that  whereas  plain- 
tiff in  error  was  not  a  nurse,  and  did  not  either  for  herself,  or  as  nurse, 
use  Duffy's  Malt  Whiskey  as  a  tonic,  the  advertisement  was  calculat- 
ed to  convey  the  impression  that  she  was  a  nurse,  and  that  both  for 
herself,  and  as  nurse,  she  had  used  DuflFy's  Malt  Whiskey  as  a  tonic. 
This  being  the  whole  of  the  libel  charged,  and  there  being  no  averment 
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of  special  damages,  the  question  is:  Is  such  a  publication  libelous 
per  se?  We  think  not.  It  is  not,  in  our  opinion,  libelous,  per  se,  to 
say  of  a  person  that  she  is  a  nurse,  or  that  she  has  used  as  a  tonic 
Duflfy's  Pure  Malt  Whiskey,  or  has  recommended  its  use.  Nor  do  we 
think  that  these  things  said  of  a  person,  independently  of  other  aver- 
ments or  circumstances,  make  out  a  case  to  go  to  a  jury  for  determina- 
tion. Doubtless  there  are  people,  by  whom  the  use  of  whiskey  as  a 
tonic  is  considered  wrong;  and  there  may  be  people  among  whom  to  be 
a  nurse,  is  considered  something  less  desirable  than  not  to  be  a  nurse. 
But  the  world  has  not  yet  arrived  at  a  consensus  of  opinion  on  these 
matters,  that  to  say  these  things  of  a  person  is,  independently  of  all 
other  considerations,  to  libel  him. 

This  brings  us  to  the  other  count — ^that  the  publication  of  the  adver- 
tisement is  an  invasion  of  plaintiff  in  error's  right  of  privacy.  The  dif- 
ficulty with  this  count,  and  with  the  proof  in  support  of  it  is  that  defend- 
ant in  error  stood  in  relation  to  the  advertisement  as  printer  and  distrib- 
uter only,  acting  without  knowledge  that  the  face  printed  and  distribut- 
ed was  that  of  plaintiff  in  error,  or  was  not  that  of  the  person  whose 
face  it  purported  to  be ;  and  as  printer  and  distributer  of  matter  offered 
as  advertising  matter,  there  cannot  be  indulged  that  presumption  of  mal- 
ice that  might  possibly  be  indulged  if  the  matter  were  printed  as  a  part 
of  the  newspaper's  collection  of  news.  Now  where  there  is  no  malice, 
and  no  technical  trespass  to  realty  or  personalty,  or  other  case  involv- 
ing the  adjudication  of  title,  or  some  other  substantial  right,  which  it 
was  important  to  the  plaintiff  to  establish,  the  maxim  de  minimis  non 
curat  lex  is  in  some  states  applied,  and  recovery  for  nominal  dam- 
ages not  allowed. 

But  we  need  not  put  an  affirmance  of  the  judgment  below  upon  this 
ground.  There  was  no  request  made  in  the  court  below  for  the  allow- 
ance of  nominal  damages.  There  is  no  assignment  of  error  that  nom- 
inal damages  were  not  allowed;  so  that  there  may  be  applied,  we 
think,  the  doctrine  prevailing  in  Indiana,  New  York,  and  other  states 
(no  Illinois  case,  or  cases  from  the  United  States  Supreme  Court  hav- 
ing been  brought  to  our  attention)  that  a  judgment  under  such  cir- 
cumstances will  not  be  reversed  for  failure  alone  to  give  nominal  dam- 
ages. Rhine,  Adm'r,  v.  Morris,  96  Ind.  81 ;  Platter  v.  The  City  of 
Seymour,  86  Ind.  323;  Funk  v.  The  Evening  Post  Publishing  Co., 
76  Hun  (N.  Y.)  497,  27  N.  Y.  Supp.  1089. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


054  Fed.  333.) 

THE  FRI. 

(Gircait  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  1,991. 

li  Shipping — Contract  of  Affbeiohtment— Bill  of  Lading  Given  to  Chab- 

TBBEB. 

When  the  charterer  of  a  vessel  is  the  shipper  of  the  cargo,  a  bill  of  lad- 
ing given  by  the  master  operates  merely  as  a  receipt  for  the  goods  and  a 
document  of  title,  and  never,  as  between  the  shipowner  and  charterer, 
afTects  the  terms  of  the  charter  party. 
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2.  CONTBACTS— LEQALITT  —  PUBLIC   POLICY  —  ENFORCEMENT  OF  FOBEION  CON- 

tbact—Peo VISION  Exempting  Chabtebeb  from  Liability  fob  Negli- 
gence. 

A  provision  in  a  contract  of  affreightment  exempting  a  carrier  by  sea 
from  liability  for  loss  or  damage  to  cargo  "occasioned  by  negligence,  de- 
fault or  error  of  judgment  of  the  pilot,  master  or  mariners,"  may  be  en- 
forced in  a  court  of  the  United  States  where  the  contract  was  made  in  a 
country  by  whose  laws  such  stipulation  was  legal  and  no  part  of  it  was  to 
be  performed  in  the  United  States,  and  where  it  related  to  the  transporta- 
tion of  property  on  a  foreign  vessel  on  a  voyage  which  did  not  include  a 
port  of  the  United  States. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  11,  CJontracts,  $  498,1 

3.  Shipping— Charteb  Party— Cuarteb  of  Affbeightment— Legality  of  Pbo- 

visioNS— Public  Policy. 

When  a  charter  party  gives  to  the  charterer  the  full  capacity  of  the 
ship,  the  owner  is  not  a  common  carrier,  but  a  bailee  to  transport  as  a 
private  carrier  for  hire,  and  a  condition  in  such  a  contract,  to  which  the 
Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p. 
2946])  has  no  application,  exempting  the  shipowner  from  liability  on  ac- 
count of  the  carelessness  of  its  employes,  is  not  contrary  to  public  policy. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

For  opinion  below,  see  140  Fed.  123. 

F.  B.  Brown  and  Butler,  Notman  &  Mynderse,  for  appellants. 
A.  C.  Weil  and  R.  Weil,  for  appellees. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

WALLACE,  Circuit  Judge.  The  libel  in  this  action  was  filed  to 
recover  the  value  of  706  head  of  cattle  and  309  calves,  belonging  to 
the  libelants,  and  shipped  by  them  on  the  steamship  Fri  in  Septemoer, 
1902,  at  the  port  of  Carthagena,  United  States  of  Colombia,  for  trans- 
portation to  Cienfuegos,  Cuba.  The  vessel  sailed  for  Cienfuegos  on 
September  24th,  and  two  days  later,  shortly  after  midnight,  stranded 
on  the  Bajo  Nuevo  reef,  and  in  consequence  the  cattle  had  to  be 
thrown  overboard  and  were  lost. 

The  stranding  was  caused  by  a  fault  of  navigation  on  the  part  of 
the  master  of  the  steamship  in  failing,  when  he  laid  the  vessel's  course 
late  in  the  afternoon  of  September  25th  for  passing  to  the  eastward  of 
the  reef,  to  make  due  allowance  for  the  strong  set  of  the  ocean  current 
to  the  westward.  He  was  an  experienced  navigator,  but  he  had  never 
navigated  a  vessel  in  that  part  of  the  Caribbean  Sea,  and  relied  con- 
cerning the  force  and  direction  of  the  prevailing  currents  upon  the  in- 
formation he  had  sought  from  other  navigators,  and  upon  the  instruc- 
tions given  in  the  charts  and  official  publications  with  which  he  had 
been  provided.  But  he  permitted  his  judgment  to  be  unduly  influenced 
in  departing  from  these  instructions  by  his  deductions  based  upon  his 
own  observations  throughout  the  preceding  day. 

The  controlling  question  presented  by  3iis  appeal  is  whether  under 
the  contract  of  affreightment  the  vessel  was  relieved  of  liability  to 
the  libelants  for  a  loss  arising  from  this  fault  of  navigation.  The  case 
involves  to  some  extent  a  consideration  of  the  law  of  the  United  States 
of  Colombia,  the  country  in  which  the  contract  was  made. 
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The  material  provisions  of  the  statutes  of  Colombia  are  those  which 
provide  that  in  the  absence  of  a  charter  party  the  terms  and  conditions 
of  a  contract  of  affreightment  are  those  stated  in  the  bill  of  lading, 
and  require  the  charter  party  to  be  in  writing,  or  established  by  docu- 
mentary or  written  evidence  where  the  freight  exceeds  200  pesos  ($2), 
and  those  which  permit  parties  to  renounce  any  rights  which  relate 
only  to  the  private  interest  of  the  reruouncer.  The  testimony  of  the 
experts,  lawyers  of  Colombia,  justifies  the  conclusion  that  the  un- 
written law  of  the  country  permits  and  gives  effect  to  stipulations  in 
contracts  of  affreightment  whereby  the  vessel  and  her  owners  are  ex- 
empted from  responsibility  on  account  of  errors  or  carelessness  of  em- 
ployes in  navigating  the  vessel. 

The  cattle  were  shipped  pursuant  to  a  charter  party  agreed  to  be- 
tween the  libelants  and  the  owners  of  the  steamship,  in  form  such  as 
had  been  executed  between  the  parties  on  former  occasions  when  the 
libelants  had  chartered  steamers  for  cattle  shipments  of  the  vessel 
owners.  It  happened,  however,  that  at  the  time  of  this  agreement 
none  of  the  blank  charter  parties  were  accessible,  and  the  parties 
agreed  that  the  blank  forms  such  as  had  been  customarily  used  between 
them  should  constitute  the  contract  except  as  to  the  terms  of  freight. 
This  agreement  is  satisfactorily  established  by  documentary  evidence. 
The  shipper's  agents  by  letter  inquired  whether  the  shippers  accepted 
the  clauses  of  the  customary  charter  party,  and  to  this  letter  the  libel- 
ants replied  in  effect  that  their  only  objection  was  that  they  had  not 
promised  to  pay  freight  for  as  many  cattle  as  the  Fri  should  carry, 
but  only  for  as  many  cattle  as  they  were  able  to  load.  Subsequently 
the  master  of  the  Fri  delivered  a  bill  of  lading  to  the  libelants,  which 
was  accepted  by  them,  reciting  $4,250  as  the  gross  freight,  a  sum 
equivalent  to  the  full  capacity  of  the  vessel.  The  libel  alleges  this  sum 
as  the  agreed  freight. 

The  blank  form  of  charter  party  which  had  customarily  been  signed 
by  the  parties  provided  that  the  vessel  should  have  the  fittings  an4 
means  of  ventilation  to  comfortably  and  properly  carry  the  cattle,  and 
that  the  charterers  should  load  the  full  capacity  of  the  vessel,  and  con- 
tained a  stipulation  exempting  the  vessel  and  her  owners  from  liabili- 
ty for  errors  of  navigation  "occasioned  by  negligence,  default  or  error 
of  judgment  of  the  pilot,  master  or  mariner."  The  bill  of  lading 
which  was  delivered  to  the  libelants  provided,  among  other  things, 
that  the  shipment  should  be  "subject  to  all  the  terms  and  provisions 
of,  and  all  the  exemptions  from,  liability  contained  in  the  act  of  Con- 
gress of  the  United  States  approved  on  the  13th  day  of  February, 
1893,  c.  105,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946],  meaning 
the  act  known  as  the  "Harter  Act." 

The  ground  upon  which  the  court  below  condemned  the  vessel  was 
that  the  disaster  was  caused  by  the  negligence  of  the  master,  that  the 
stipulation  in  the  charter  party  was  qualified  by  the  provision  in  the 
bill  of  lading  in  reference  to  the  Harter  act,  and  that  it  had  not  been 
so  satisfactorily  proved  by  the  owners  of  the  vessel  that  they  had 
used  due  diligence  in  the  selection  of  the  master  as  to  enable  them  to 
obtain  the  benefits  of  the  Harter  act.  In  his  opinion  the  District  Judge 
said,  speaking  of  the  master : 
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•The  variety  of  his  long  experience  at  sea  indicates  sufficient  skill  to  con- 
duct the  steamer  during  a  four  days*  voyage  without  collision  with  the  reef. 
He  was  careless  in  gathering  facts,  or  in  failing  to  use  facts  that  were  plainly 
laid  before  him  in  a  printed  book.  Capacity  to  perform  a  duty  includes  not 
only  technical  skill,  but  also  di^)osition  to  use  the  same.*' 

It  appeared  by  the  proofs,  and  was  undisputed,  that  the  master  for 
over  15  years  had  navigated  ocean  vessels  as  master  in  many  seas.  Be- 
fore he  was  appointed  to  the  command  of  the  Fri  by  her  owners  he  had 
been  in  command  of  another  steamship  of  theirs  for  over  a  year,  and 
he  had  made  several  voyages  in  command  of  the  Fri  before  the  voy- 
age upon  which  the  disaster  took  place.  They  had  had  an  ample  op- 
portunity to  estimate  his  capacity.  It  would  seem  to  be  holding  them 
to  an  extreme  and  impracticable  rule  of  diligence  to  require  them  to 

five  better  proof  of  his  general  competency  than  was  actually  shown, 
^he  testimony  in  respect  to  his  navigation  upon  the  voyage  in  ques- 
tion, to  which  it  is  not  necessary  to  advert,  was  sufficient  to  show  his 
competency  generally ;  and  it  does  show  that  the  disaster  happened  not 
through  his  incompetency  or  inefficiency,  but  by  putting  his  own  judg- 
ment, based  upon  his  general  experience  and  what  he  thought  iie  had 
ascertained  respecting  the  force  and  direction  of  the  currents  during 
the  previous  two  days,  against  the  instructions  of  the  books  and  charts 
with  which  he  had  been  provided.  Passing,  however,  the  question 
whether  the  evidence  was  not  sufficient  to  prove  that  the  owner  of 
the  vessel  had  exercised  due  diligence  to  select  a  competent  master, 
and  therefore  sufficient  to  exempt  the  vessel  in  view  of  the  provi- 
sions of  the  Harter  act,  it  remains  to  be  considered  whether  the  court 
below  was  correct  in  deciding  that  the  stipulation  in  the  bill  of  lading 
so  far  qualified  the  stipulation  in  the  charter  party  as  practically  to 
displace  it. 

The  bill  of  lading  was  a  printed  form  adapted  for  use  when  the 
owners  of  the  Fri  chartered  any  of  the  vessels  of  their  line  for  voy- 
ages to  ports  of  the  United  States,  and,  if  the  present  charter  had  been 
for  a  voyage  to  one  of  these  ports,  the  stipulation  would  in  some  re- 
spects have  afforded  them  a  larger  protection  than  they  would  have 
obtained  under  the  charter  party.  It  is  quite  inadmissible  to  consider 
it  as  enlarging  a  liability  which  it  was  designed  to  restrict.  This  is 
so,  irrespective  of  the  particular  circumstances.  As  between  the  origi- 
nal parties  to  it  a  bill  of  lading  never  affects  the  terms  of  the  charter 
party,  although  it  may  be  resorted  to  to  resolve  doubts,  if  any  there 
are,  in  particulars  as  to  which  the  charter  party  is  ambiguous.  "The 
usual  practice  is  for  the  master,  or  agent  of  the  shipowner,  to  give 
bills  of  lading  for  the  cargo,  although  it  may  be  shipped  under  a  char- 
ter party.  When  the  charterer  himself  ships  the  goods  these  bills  of 
lading  operate  as  receipts  for  them,  and  also  as  documents  of  title 
which  he  can  negotiate,  and  thereby  constructively  transfer  possession 
of  the  goods.  But  they  do  not,  as  between  the  shipowner  and  the  char- 
terer, operate  as  new  contracts,  or  as  modifying  the  contract  in  the 
charter  party.  Where  the  bill  of  lading  has  been  transferred  for  value 
to  third  persons  who  are  strangers  to  the  charter  party,  its  terms  be- 
come very  important.  It  then  constitutes  an  undertaking  on  the  part 
of  the  shipowner  with  the  holders,  which  is  independent  of  the  charter 
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party,  except  so  far  as  that  is  expressly  incorporated  in  it.**  Carver, 
Carriage  by  Sea,  151,  152.  It  constitutes  the  contract  between  the 
parties  where  there  is  no  charter  party,  but  where  there  is  a  charter 
party  it  never  supersedes  any  unequivocal  provisions  therein.  This 
has  long  been  settled  by  the  adjudications.  The  rule  is  that  where 
there  is  a  charter  party  the  bill  of  lading  operates  as  the  receipt  for 
the  goods,  and  as  a  document  of  title  passing  the  property  of  the  goods, 
but  not  as  varying  the  contract  between  the  charterer  and  the  ship- 
owner. Wagstaf  V.  Anderson,  5  C.  P.  Div.  171,  177;  Rodocanachi 
Sons  &  Co.  V.  Milbum  Bros.,  6  Asp.  100,  103 ;  Sewell  v.  Burdick,  10 
App.  Cas.  74,  105;  The  Chadwick  (D.  C.)  29  Fed.  521. 

Finding,  as  we  must,  that  the  contract  of  affreightment  between 
the  parties  contained  an  explicit  condition  exempting  the  vessel  from 
liability  for  a  loss  arising  under  the  circumstances  disclosed  by  the 
evidence,  and  that  the  scope  of  this  condition  was  not  in  the  slightest 
degree  narrowed  by  the  stipulation  in  the  bill  of  lading,  and  finding 
also,  as  we  must,  that  by  the  law  of  the  country  where  the  contract 
was  made  such  a  condition  is  effectual  to  restrict  the  liability  of  the 
carrier,  it  only  remains  to  consider  whether  the  contract  will  be  upheld 
by  the  courts  of  the  United  States. 

By  the  decisions  of  the  federal  courts  such  stipulations  in  a  contract 
made  in  this  country,  or  made  abroad  and  to  be  performed  here,  when 
the  parties  to  them  are  a  common  carrier  and  a  shipper  of  goods,  are 
deemed  contrary  to  public  policy;  and  by  the  Harter  act,  when  they 
are  made  by  the  owner  of  any  vessel  transporting  merchandise  or 
property  "from  or  between  ports  of  the  United  States  and  foreign 
ports,"  are  declared  to  be  unlawful.  The  rule  is  familiar  that  the  law 
of  a  place  where  a  contract  is  made  governs  its  nature,  obligation,  and 
interpretation,  unless  it  appears  that  the  parties  when  entering  into 
the  contract  intended  to  be  bound  by  the  law  of  some  other  state.  It 
is  also  a  familiar  general  rule  that  a  contract  valid  in  the  state  where 
it  is  made  will  be  enforced  upon  principles  of  comity  in  the  courts  of 
a  state  by  whose  law  it  is  invalid,  and  this  even  though  the  contract 
contravenes  a  statute  of  the  state  in  which  the  suit  is  brought.  This 
is  illustrated  by  the  cases  in  which  such  contracts  have  been  enforced 
though  violating  the  Sunday  laws,  or  the  usury  laws,  of  the  forum. 
Of  course,  this  comity  does  not  extend  to  contracts  that  are  immoral, 
or  repugnant  to  the  fundamental  law  or  the  public  policy  of  the  state 
where  they  are  sought  to  be  enforced.  Brown  v.  Am.  Finance  Co. 
(C.  C.)  31  Fed.  516 ;  Swann  v.  Swann  (C.  C.)  21  Fed.  299 ;  Brown  v. 
Browning,  15  R.  I.  422,  7  Atl.  403,  2  Am.  St.  Rep.  908 ;  Greenwood 
V.  Curtis,  6  Mass.  358,  4  Am.  Dec.  145 ;  Akers  v.  Demond,  103  Mass. 
318 ;  Kennett  v.  Chambers,  14  How.  38,  14  L.  Ed.  316 ;  Oscanyan  v. 
Winchester  Arms  Co.,  103  U.  S.  261,  277,  26  L.  Ed.  539. 

None  of  the  adjudications  in  the  federal  courts  decide  that  the  stip- 
ulation is  void  as  contrary  to  public  policy,  and  that  it  will  not  be  en- 
forced for  that  reason,  in  cases  where  the  contract  of  affreightment 
was  made  in  a  state  by  whose  laws  the  stipulation  is  valid,  when  no 
part  of  it  is  to  be  performed  in  this  country,  and  when,  as  in  the  case 
here,  it  does  not  relate  to  a  contract  or  vessel  within  the  terms  of  the 
Harter  act.  In  Botany  Worsted  Mills  v.  Knott,  82  Fed.  471,  27  C. 
83  C.C.A.— 14 
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C.  A.  326,  this  court  refused  to  enforce  such  a  stipulation  in  a  case 
where  there  was  no  evidence  to  indicate  that  the  law  of  the  place  of  the 
contract  differed  from  the  law  of  this  country.  In  The  Kensington, 
94  Fed.  885,  36  C.  C.  A.  533,  this  court  held  that  the  contract  could 
not  be  enforced  "where  both  parties  to  the  contract  are  citizens  of  the 
United  States  and  the  place  of  the  completion  of  the  contract  is  within 
this  country."  That  case  was  affirmed  by  the  Supreme  Court  in  183 
U.  S.  263,  22  Sup.  Ct.  102,  46  L.  Ed.  190.  Liverpool  &  Great  West- 
ern S.  S.  Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  469,  32 
L.  Ed.  788,  was  a  case  where  the  contract  of  affreightment  was  made 
in  an  American  port  by  an  American  shipper,  with  an  English  steam- 
ship company  doing  business  there,  for  the  shipment  of  goods  there, 
and  their  carriage  to  and  delivery  in  England,  and  the  decision  pro- 
ceeded upon  the  ground  that  the  contract  was  an  American  contract, 
and  governed  by  American  law  so  far  as  regarded  the  effect  of  the 
stipulation. 

We  are  unable  to  appreciate  how  a  contract  made  in  a  country  where 
it  is  valid,  no  part  of  which  is  to  be  performed  in  this  country,  and  re- 
lating to  the  transportation  of  property  on  a  foreign  vessel  on  a  voy- 
age which  does  not  include  an  American  port,  can  be  one  which  par- 
ticularly concerns  the  public  policy  of  the  United  States.  When  the 
parties  to  such  a  contract  choose  to  resort  to  the  courts  of  this  coun- 
try to  enforce  it,  there  seems  to  be  no  sound  reason,  as  there  certain- 
ly is  no  direct  authority,  for  deciding  that  the  contract  shall  not  be  en- 
forced in  substance  and  effect  as  they  agreed. 

In  this  case,  however,  a  common  carrier  was  not  a  party  to  the  con- 
tract. When  a  charter  party  gives  to  the  charterer  the  full  capacity 
of  the  ship,  the  owner  is  not  a  common  carrier,  but  a  bailee  to  trans- 
port as  a  private  carrier  for  hire.  Hutchinson,  Carriers  (2d  Ed.)  73. 
See,  also,  Sumner  v.  Caswell  (D.  C.)  20  Fed.  249,  and  the  authorities 
there  referred  to.  It  has  not  yet  been  decided  by  any  court  that  a 
condition  in  such  a  contract,  to  which  the  Harter  act  has  no  applica- 
tion, relieving  a  shipowner  from  liability  on  account  of  the  careless- 
ness of  its  employes,  is  contrary  to  public  policy. 

The  decisions  which  deny  the  validity  of  such  stipulations  proceed 
upon  the  ground  that  the  carrier  is  exercising  a  public  employment, 
and  cannot  by  such  stipulations  relax  his  obligations  to  the  public. 
Private  carriers  are  not  subject  to  the  exceptional  or  extraordinary 
duties  and  liabilities  of  common  carriers,  and  they  may  carry  for  whom 
they  choose,  and  for  such  compensation  and  upon  such  conditions  of 
liability  as  may  be  agreed  upon.  The  contracting  parties  stand  upon 
equal  terms,  and  can  make  such  a  contract  as  they  think  reasonable. 
Angell,  Law  of  Carriers,  59. 

We  conclude  that  the  stipulation  in  the  charter  party  was  valid,  and 
the  defense  founded  upon  it  should  have  been  sustained  by  the  court 
below. 

The  decree  is  accordingly  reversed,  with  costs,  and  with  instructions 
to  dismiss  the  libel. 
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(154  Fed.  273.) 

LEWIS  V.  PECK  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  17,  1907.    Rehearing  De- 
nied May  17,  1907.) 

No.  1,335. 

Injunction— Violation— JxTRiBDicnoN  to  Grant  Injunction. 

A  decree  of  a  federal  court  foreclosing  mortgages  on  the  property  of 
corporation  and  directing  a  sale  thereof,  after  determining  the  rights 
and  priorities  of  the  parties  under  mortgages  given  by  successive  owners, 
provided  that  the  purchaser  at  the  sale  should  hold  the  property  free 
and  discharged  from  the  lien  of  all  the  mortgages  and  free  from  all 
claims  of  every  kind  or  nature  of  any  of  the  parties  or  those  claiming 
under  them ;  also,  after  reserving  certain  questions  for  future  disposition, 
it  provided  that  "jurisdiction  of  this  cause  is  retained  in  this  court  for 
the  purpose  of  determining  all  such  reserved  questions  and  of  enforcing 
the  conditions  of  this  decree  and  of  any  further  order  made  herein,  and 
any  party  to  this  proceeding  may  apply  to  the  court  for  further  orders 
and  directions  at  the  foot  of  this  decree."  A  sale  was  made,  and  certain 
dissatisfied  bondholders  under  one  of  the  mortgages,  who  were  not  parties 
to  the  suit,  except  by  representation  by  the  trustee  in  the  mortgage,  ap- 
peared individually  and  objected  to  its  confirmation.  Their  objections 
were  overruled  and  the  sale  confirmed  by  an  order,  which,  inter  alia, 
prohibited  and  enjoined  all  parties  to  the  suit  and  all  persons  claiming 
through  or  under  them,  their  attorneys,  solicitors,  etc.,  "from  setting  up 
any  pretended  or  alleged  title  against  the  title  of  the  purchasers."  Such 
dissatisfied  bondholders,  having  been  denied  an  appeal  on  the  ground 
tliat  they  were  not  parties,  filed  a  bill  in  a  state  court  against  the  pur- 
chasers and  others,  praying  for  a  foreclosure  of  their  mortgage,  where- 
upon their  solicitor  was  cited  into  the  federal  court  on  petition  of  the 
purchasers  and  adjudged  in  contempt  for  violation  of  its  injimction  in 
instituting  such  suit  Held,  that  the  injunctional  provision  of  the  order 
of  confirmation  was  not  within  the  power  reserved  by  the  court  by  the 
decree  to  enforce  its  conditions,  and,  not  being  within  any  issue  in  the 
suit,  was  without  jurisdiction  and  void  as  against  the  individual  bond- 
holders, or  their  counsel,  who  were  not  parties  in  any  sense  which  would 
confer  jurisdiction  over  their  persons,  to  make  such  order  binding  upon 
them  and  to  deprive  them  of  their  right  to  a  hearing  on  their  alleged  in- 
dividual rights  in  any  court  of  competent  jurisdiction ;  and  that  it  af- 
forded no  basis  for  the  proceedings  in  contempt 

[Ed.  Note. — Liability  of  attorneys,  see  note  to  Anderson  v.  CJomptois,  48 
a  C.  A.  7.] 

Grosscup,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Illinois. 

This  writ  of  error  brings  for  review  a  judgment  of  the  Circuit  Court  and 
sentence  of  imprisonment  against  the  plaintiff  in  error,  James  Hamilton 
Lewis,  upon  finding  of  contempt  of  court,  in  the  violation  of  an  injunctional 
order  of  such  court.  The  proceedings  in  which  the  injunctional  order  was  is- 
sued were  under  the  title  of  consolidated  actions  of  Farmers'  Loan  &  Trust 
Company,  Trustee,  and  United  Waterworks  Company,  Limited,  v.  New  Eng- 
land Waterworks  Company,  Alton  Waterworks  Company  et  al. — one  a  bill 
for  foreclosure  of  a  mortgage  and  the  other  a  creditors'  bill — upon  which  de- 
cree had  theretofore  been  entered,  which  is  the  same  decree  appealed  from  in 
New  England  Waterworks  Co.  v.  Farmers'  Loan  &  Trust  Co.,  13(5  Fed.  521, 
69  C.  C.  A.  297,  and  affirmed  by  this  court,  and  the  general  nature  of  the 
bills  and  decree  are  sufficiently  described  in  the  opinion  there  filed  and  re- 
ported. 
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Upon  the  coming  In  of  the  master's  report  of  sale  under  that  decree,  ob- 
jections to  confirmation  of  the  sale  were  Interposed  by  one  Allen  A.  Brown 
and  other  persons,  as  Individual  bondholders  under  a  trust  deed,  made  by  the 
Boston  Water  &  Light  Ck)mpany  (a  defendant  In  such  decree)  to  the  Interna- 
tional Trust  CJompany,  trustee  (also  a  defendant  therein),  setting  up,  among 
other  grounds,  that  they  were  not  made  parties  to  such  suits,  had  no  notice 
thereof,  and  were  "being  deprived  of  their  property  without  notice  and  with- 
out due  process  of  law" ;  also  that  the  purchase  price  was  grossly  inadequate. 
The  plaintiff  in  error  appeared  for  and  represented  these  bondholders  in  op- 
posing the  confirmation.  On  May  5,  1905,  the  court  entered  an  order  or 
decree  of  confirmation  of  the  sale,  as  reported,  to  Samuel  It,  Peck,  G.  R. 
Leighton,  Charles  G.  Sanford,  and  Russell  Frost,  a  committee  representing 
bondholders,  for  the  price  named.  The  order  recites,  among  other  matters, 
that  the  purchaser  moved  to  strike  out  the  objections  filed  by  Brown  and 
others,  and  then  orders  "that  the  said  objections  and  exceptions  of  the  said 
Allen  A.  Brown  and  others  be  and  the  same  are  hereby  overruled  and  held 
for  naught."  and  that  the  sale  is  thereupon  confirmed;  and  the  following  Is 
the  concluding  provision: 

"And  it  is  further  ordered,  adjudged,  and  decreed  that,  upon  the  comple- 
tion of  the  payment  of  the  purchase  price  by  the  said  purchasers,  the  de- 
livery to  them  of  the  deed  of  the  said  master  and  the  delivery  of  the  prop- 
erty to  them  by  the  said  receiver,  that  the  title  to  the  said  proper^  and  as- 
sets as  against  each  and  every  party  to  this  action,  and  all  persons  claiming, 
or  to  claim,  under  them,  or  either  of  them,  be  vested  absolutely  in  the  said 
purchasers  and  their  assigns,  and  all  parties  to  this  suit,  and  all  persons 
claiming,  or  to  claim,  by,  through,  or  under  them,  be,  and  they  and  their  and 
each  of  their  attorneys,  solicitors,  officers,  and  agents  are,  forever  prohibited 
and  enjoined  from  setting  up  any  pretended  or  alleged  title,  as  against  the  title 
of  the  said  purchasers  acquired  by  means  of  said  master's  deed  in  this  de- 
cree mentioned,  and  which  said  pretended  or  alleged  title  may  have  artsen 
by,  through,  or  under  any  of  the  said  parties  to  the  said  cause,  and  from 
in  any  way  interfering  with  or  disturbing  the  said  purchasers,  or  their  as- 
signs, in  the  full  and  free  use  and  occupation  and  enjoyment  of  all  the  said 
property  so  acquired  by  said  purchasers  by  means  of  said  sale  and  said  deed 
from  the  said  master. 

"It  Is  further  ordered,  adjudged,  and  decreed  that  the  said  purchasers  have 
leave  at  the  foot  of  this  decree  to  apply  for  further  directions  and  for  any 
amendment  thereof  until  the  last  day  of  the  next  term  of  this  court,  and 
for  that  purpose  this  cause  will,  upon  adjournment  of  the  present  term  of 
this  court,  stand  continued  upon  the  docket  of  this  court  until  the  last  day 
of  the  next  term  thereof." 

The  objecting  bondholders  then  made  application  to  Mr.  Justice  Day  of  the 
Supreme  Court  for  allowance  of  an  appeal  to  that  court,  but  the  appeal  was 
disallowed  with  a  letter  addressed  to  the  plaintiff  In  error,  which  is  made  a 
part  of  the  record,  stating  in  effect  that  the  bondholders  were  not  named 
as  parties,  so  that  they  were  not  entitled  to  a  review  on  appeal,  remarking 
that  "their  rights,  If  Invaded,  must  In  my  opinion  be  worked  out  in  an  orig- 
inal proceeding."  Subsequently,  Brown  and  other  bondholders  filed  a  bill  in 
the  circuit  court  of  Madison  county  against  the  Boston  Water  &  Light  Com- 
pany and  other  defendants.  Including  the  purchasers  under  the  foreclosure 
decree  above  mentioned,  for  foreclosure  of  their  alleged  mortgage,  and  the 
plaintiff  In  error  appeared  therein  as  solicitor  for  the  complainants.  There- 
upon the  purchasers  under  the  foreclosure  decree  petitioned  for  a  rule  to  be 
entered  by  the  Circuit  Court  of  the  United  States,  upon  the  plaintiff  in  er- 
ror, to  show  cause  why  he  should  not  be  punished  for  contempt  of  court  for 
filing  such  bill  and  issuing  summons  thereupon,  in  alleged  violation  of  the 
Injunction  of  that  court.  The  petition  was  entertained  by  the  court,  imder  the 
title  of  the  original  consolidated  suits,  upon  an  order  "that  said  causes  be  re- 
docketed  for  the  purposes  of  said  petition,"  and  that  a  citation  issue  there- 
upon. 

The  plaintiff  in  error  submitted  his  sworn  answer  to  such  rule,  disclaim- 
ing "any  Intention  on  his  part  to  violate  any  lawful  orders  or  decrees  en- 
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tered  by**  the  court,  and  stating  tbat  he  represented  Brown  and  other  bond- 
holders, as  their  duly  authorized  attorney;  and  having  applied  for  an  ap- 
peal to  the  Supreme  Ctourt,  which  was  denied  with  an  opinion  by  Mr.  Justice 
Day  which  is  annexed  to  the  answer,  he  so  proceeded  in  behalf  of  such  bond- 
holders, believing  that  they  were  neither  parties  to  nor  affected  by  the  de- 
cree of  this  court  and  were  entitled  to  so  proceed.  The  court  on  April  16th 
entered  the  order  appealed  from,  which  reads  (after  the  title)  as  follows: 

"In  the  matter  of  the  petition  of  Samuel  Peck,  G.  Ralph  Leighton,  Charles 
6.  Sanford,  and  Russell  Frost  for  a  rule  against  James  Hamilton  Lewis  to 
show  cause  why  he  should  not  be  punished  for  a  contempt  of  court  in  vio- 
lating the  injunction  contained  in  the  decree  made  and  entered  in  the  above- 
entitled  consolidated  cause  on  the  5th  day  of  May,  A.  D.  1905. 

'*The  above-entitled  matter  coming  on  to  be  further  heard  and  the  court 
being  now  fully  advised  finds  that  the  said  James  Hamilton  Lewis  did  file 
In  the  circuit  court  of  Madison  county,  111.,  a  certain  bill  wherein  Allen  A. 
Brown,  trustee,  Robert  B.  Wason,  Harriet  N.  Houghton,  James  Schouler,  C. 
A.  Damon,  Joseph  O.  Foster,  Chas.  M.  Page,  George  W.  Fairbank,  M.  C. 
Grier,  Sabra  Hodgkins,  Wm.  B.  Trask,  and  Mary  A.  Evans  are  complainants 
and  Boston  Water  &  Light  CJompany,  a  corporation.  International  Trust  Ck)m- 
pany,  a  corporation,  Alton  Waterworks  Company,  a  corporation,  George  W. 
Simmer,  and  Chester  B.  Stunner,  executors  of  the  estate  of  Wm.  H.  Sum- 
ner, James  Howe,  Orin  Warren,  Alice  G.  Page,  John  Farquhar,  administrator 
of  estate  of  Benjamin  F.  Dudley,  deceased,  George  F.  Lovett,  Vernon  Prouty, 
Frank  Dromgoole,  the  C.  H.  Venner  Co.,  a  corporation,  Cidele  Venner,  Sam- 
uel Peck,  G.  Ralph  Leighton,  Charles  G.  Sanford,  Russell  Frost,  and  un- 
known parties  claiming  an  interest  in  the  property  described  in  the  said  bill, 
are  defendants,  praying  for  the  foreclosure  of  a  certain  mortgage  executed 
October  1,  1897,  by  the  Boston  Water  &  Light  Company,  of  the  state  of 
Maine  to  the  International  Trust  Company  of  the  state  of  Massachusetts, 
to  secure  the  payment  of  200  bonds  bearing  same  date  for  $1,000  each.  The 
court  further  finds  that  said  action  is  in  violation  of  the  Injunction  order  of 
the  Circuit  Court  of  the  United  States  entered  May  5,  1905.  It  is  therefore 
ordered  that  said  James  Hamilton  Lewis  be  and  is  hereby  held  to  be  in  con- 
tempt of  this  court  and  Is  sentenced  to  be  Imprisoned  In  the  Sangamon  coun- 
ty, 111.,  jail  for  60  days  or  until  further  order  of  this  court.  In  case  the 
above-described  cause  now  pending  in  the  circuit  court  of  Madison  county, 
111.,  is  dismissed  within  five  days  from  this  date,  said  sentence  of  imprison- 
ment Is  to  be  suspended." 

On  April  17th,  under  compulsion  of  such  order,  the  plaintiff  in  error  dis- 
missed the  suit  so  commenced  In  Madison  county  circuit  court,  and  advised 
the  Circuit  Court  of  the  United  States  of  such  dismissal,  pursuant  to  and 
under  the  compulsion  of  such  order,  to  save  himself  from  the  Imprisonment 
tbos  imposed. 

For  jurisdiction  to  enter  the  injunctlonal  order  contained  in  the  order  or 
decree  of  confirmation,  paragraphs  22,  25,  26,  and  27  of  the  original  decree 
are  relied  upon.  Paragraph  22  provides  that  the  purchaser  thereunder,  after 
delivery  of  the  premises  and  property,  "shall  hold  possession  and  enjoy  the 
same  with  all  rights,  privileges,  immunities,  and  franchises  pertaining  there- 
to as  fully  as  said  Alton  Waterworks  Company,  the  New  England  Waterworks 
Company,  and  Boston  Water  &  Light  Company,  or  the  receiver  therein,  now 
hold  or  enjoy  the  same,  or  held  or  enjoyed,  or  were  entitled  to  hold  or  enjoy 
the  same  at  any  time  heretofore,  and  shall  hold  the  same  free  and  discharg- 
ed" from  the  lien  or  incumbrance  of  all  the  mortgage  trust  deeds  in  this  de- 
cree mentioned,  and  free  from  all  claim  or  claims  of  every  kind  and  nature 
of  all  parties  to  this  cause  and  those  claiming  under  them. 

The  other  paragraphs  read  as  follows: 

"(25)  All  questions  not  hereby  disposed  of,  including  the  settlement  of  the 
accounts  of  the  receiver  and  his  discharge  and  the  amounts  to  be  allowed  said 
receiver  and  his  counsel,  and  the  amounts  to  be  allowed  said  trustee,  com- 
plainants, and  their  solicitors,  and  the  amount  to  be  allowed  the  master,  and 
the  application  of  moneys  In  the  hands  of  the  receiver  to  bonds  and  coupons 
or  upon  allowances  and  costs,  are  hereby  reserved  for  future  adjudication. 
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and  any  party  interested  In  such  reserved  questions  may  at  any  time,  either 
before  or  after  sale,  apply  to  this  court  at  the  foot  of  this  decree,  for  fur- 
ther relief  in  respect  thereto. 

"(26)  Any  party  interested  In  the  questions  hereinbefore  reserved  concern- 
ing coupons  and  interest  [referring  to  claims  of  C  H.  Venner  C!ompany  re- 
served in  paragraph  16,  not  in  question],  may  at  any  time  apply  to  this  court 
at  the  foot  of  this  decree  for  further  relief  in  respect  thereto. 

"(27)  Jurisdiction  of  this  cause  is  retained  in  this  court  for  the  purpose 
of  determining  all  such  reserved  questions  and  of  enforcing  the  conditions  of 
this  decree  and  of  any  further  order  made  herein,  and  any  party  to  this  pro- 
ceeding may  apply  to  the  court  for  further  orders  and  directions  at  the  foot 
of  this  decree." 

Elijah  N.  Zoline,  for  plaintiff  in  error. 
Levi  Davis,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  ultimate  facts  involved  in  this  review  are  simple,  however 
serious  their  import  in  the  administration  of  equity  powers  and  duties, 
and  their  effect  in  the  commitment  of  the  plaintiff  in  error  for  con- 
tempt. The  propositions  of  law  upon  the  general  powers  of  the 
trial  court  to  restrain  the  prosecution  of  cognate  suits  in  other  courts, 
and  in  reference  to  the  rights  and  privileges  of  counsel  in  actions  so 
brought — which  are  presented  in  one  of  the  aspects  of  this  adjudica- 
tion and  discussed  in  the  arguments — are  not  free  from  difficulty  under 
the  authorities.  It  is  not  needful,  however,  to  decide  either  of  these 
important  general  questions,  unless  the  validity  of  the  commitment 
rests  upon  their  solution. 

The  in  junctional  order  of  which  violation  is  adjudged  was  not  con- 
tained in  the  express  terms  of  the  foreclosure  decree,  which  was  en- 
tered in  1903  (and  affirmed  upon  appeal  to  this  court),  but  was  made 
a  part  of  the  order  or  decree  entered  May  5,  1905,  confirming  the  sale 
made  April  18,  1905,  as  reported  to  the  court  under  the  decree  of  1903. 
Primarily,  therefore,  jurisdiction  must  appear  for  making,  in  that  pro- 
ceeding and  at  that  stage,  an  order  which  became  operative  as  a 
personal  injunction  against  the  individual  bondholders  and  their  special 
counsel,  applicable  to  the  alleged  violation  by  the  plaintiff  in  error,  to 
uphold  the  commitment.  Neither  the  bondholders  nor  the  plaintiff  in 
error  were  named  as  parties  to  the  decree  or  subsequent  order,  nor 
cited  in  or  recognized  as  parties  of  record.  True,  the  trustee  named 
in  the  trust  deed  securing  the  bonds  in  controversy  was  a  party ;  and 
the  general  rule  under  such  instrument  and  relation  is  firmly  established 
that  the  trustee  represents  the  bondholders  in  such  foreclosure  proceed- 
ings involving  interests  under  the  trust  deed,  and  that  his  presence  is 
sufficient  to  bind  the  rights  and  interests  of  bondholders,  who  are  thus 
constructively  served  and  present.  In  the  foreclosure  proceedings 
thereupon  it  may  well  be  assumed  that  the  court  possessed  ample 
power  to  make  all  needful  orders  or  provisions,  interlocutory  or  final, 
not  only  to  foreclose  interests  which  are  represented,  but  to  protect 
the  res  and  interests  involved  in  the  litigation  for  complete  administra- 
tion. 
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The  plaintiff  in  error,  as  attorney  for  several  holders  of  bonds  se- 
cured by  one  of  the  trust  deeds  involved  in  and  foreclosed  under  the 
above-mentioned  final  decree  of  the  federal  court,  filed  a  bill  in  one  of 
the  state  courts,  on  behalf  of  such  bondholders,  wherein  an  independent 
foreclosure  was  sought  under  the  trust  deed,  in  despite  of  the  prior 
decree  and  sale,  with  the  purchasers  thereunder  named  as  defendants 
among  other  parties.  This  suit  was  instituted  in  March,  1906,  when 
the  federal  proceedings  were  closed,  with  all  issues  therein  settled, 
sale  confirmed,  and  the  purchasers  in  possession.  The  question  wheth- 
er the  action  was  well  advised  or  seemly,  in  any  view,  is  beside  the 
inquiry  of  contempt  in  thus  attempting  another  foreclosure,  which 
rests  alone  on  the  validity  and  interpretation  of  the  in  junctional  order 
entered  in  the  federal  court  on  May  5,  1905.  When  that  order  was 
made,  the  matters  before  the  trial  court,  as  disclosed  by  the  record, 
were  the  report  of  the  master  upon  the  foreclosure  sale  made  under 
the  decree  and  of  the  proceeds  arising  therefrom,  together  with  the 
objections  filed  to  confirmation  of  such  sale.  The  issues  were:  Shall 
the  sale  be  confirmed,  with  direction  to  convey  and  deliver  posses- 
sion to  the  purchasers,  and  distribute  the  proceeds  in  conformity  with 
the  decree?  Or  shall  the  sale  be  set  aside,  and  resale  or  other  pro- 
cedure ordered?  Provisions  for  either  course  were  plainlv  within  the 
power  of  the  court,  and  its  conclusions  and  order  in  conformity  with 
the  first-mentioned  course  are  not  open  to  question  here.  The  further 
order,  however,  which  is  challenged,  is  a  provision,  not  only  vesting 
title  in  the  purchasers  "as  against  each  and  every  party''  to  the  action 
and  "all  persons  claiming,  or  to  claim,  under  them,"  but  that  all  par- 
ties and  persons  "claiming  or  to  claim  by,  through,  or  under"  either 
party,  and  their  attorneys  and  agents,  "are  forever  prohibited  and  en- 
joined from  setting  up  any  pretended,  or  alleged,  title  as  against  the 
title  of  the  said  purchasers,"  and  "from  in  any  way  interfering  with  or 
disturbing  the  said  purchasers,  or  their  assigns,  in  the  full  and 
free  use  and  occupation  and  enjoyment  of  all  the  said  property  so 
acquired."  Passing  the  contentions  on  behalf  of  the  plaintiff  in  error 
that  these  terms  are  not  applicable  to  the  individual  bondholders,  and 
are  not  violated  by  the  orderly  commencement  of  an  independent  suit 
by  bondholders,  not  made  parties,  we  assume  the  premise  for  testing 
the  validity  of  the  injunction,  that  its  scope  was  sufiicient  to  include 
such  suit,  as  the  commitment  for  contempt  rests  wholly  upon  that 
purpose  and  interpretation. 

The  final  decree  theretofore  entered  (1903)  was  complete  and  bind- 
ing upon  all  parties  for  the  intended  foreclosure,  and  for  definition  of 
the  title  which  would  be  conveyed  to  the  purchaser  of  the  res  upon  sale, 
together  with  provisions  for  and  terms  of  conveyance  and  possession. 
Except  for  the  last-mentioned  purposes  of  sale  and  conveyance,  and 
the  questions  and  objects  reserved  in  the  concluding  paragraphs  (25, 
26,  27),  the  controversy  was  closed,  and  no  further  relief  was  open 
in  the  suit.  To  carry  forward  these  specific  purposes  and  determine 
the  reserved  questions,  orders  and  directions  were  authorized  at 
the  foot  of  the  decree,  but  jurisdiction  was  not  retained  beyond  those 
which  were  so  specified,  all  executory  in  their  nature. 

The  sole  reliance  for  support  of  the  in  junctional  order  in  the  terms 
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of  the  decree  is  in  the  expression  of  paragraph  27,  which  includes 
"enforcing  the  conditions  of  this  decree"  as  thus  reserved.  Various 
provisions  of  the  decree  are  stated  in  the  form  of  conditions,  and 
plainly  within  this  reservation.  Thus  foreclosure  sale  is  conditioned 
upon  the  failure  of  the  defendants  to  pay  the  sums  adjudged  due 
within  the  time  specified ;  and,  when  sale  occurs,  it  is  made  subject  to 
conditions,  both  of  performance  by  the  purchaser  and  approval  by 
the  court,  with  provision  for  resale  in  the  event  of  disapproval  or 
nonperformance.  The  terms  or  recitals  which  define  the  interests  and 
title  passing  to  the  purchaser  upon  sale  are  in  no  sense  "conditions 
of  the  decree"  which  can  be  enforced  by  subsequent  orders  otherwise 
than  by  the  conveyances  and  delivery  of  possession  as  directed.  To 
that  end,  it  cannot  be  doubted  that  needful  orders  were  authorized, 
in  junctional  or  otherwise,  to  preserve  the  integrity  of  the  property  and 
subject-matter  in  the  hands  of  the  court  from  interference  or  dis- 
turbance in  any  manner,  to  complete  the  performance  of  such  con- 
veyance and  delivery.  No  remedy,  however,  not  within  the  contempla- 
tion of  the  foreclosure  decree  was  thus  left  open  to  be  administered 
at  its  foot.  The  purchaser  acquired  under  the  sale  and  conveyance  all 
the  title  and  interests  of  parties  which  the  decree  was  competent  to 
confer.  With  no  obstacle  in  the  way  of  the  conveyance  and  pos- 
session can  the  jurisdiction  so  retained  extend  to  in  junctional  relief 
in  favor  of  the  purchasers  (not  parties  in  any  sense  until  approved 
as  purchasers),  to  reach  these  dissatisfied  bondholders  individually 
(not  parties  of  record),  to  enjoin  them  from  suing  upon  the  bonds? 

The  right  of  the  purchaser  or  his  successor  in  interest  to  invoke 
the  jurisdiction  of  the  trial  court,  by  supplemental  bill  in  the  action, 
against  a  disturber  of  title  and  possession  so  acquired,  in  derogation  of 
the  decree  of  foreclosure,  is  expressly  upheld  in  Julian  v.  Central 
Trust  Co.,  193  U.  S.  93,  109,  24  Sup.  Ct.  399,  48  L.  Ed.  629,  so  that 
the  exercise  of  jurisdiction  to  prevent  actual  interference  is  unques- 
tionable, when  the  parties  are  before  the  court  under  issues  duly  made. 
No  authority  is  brought  to  our  attention,  which  sanctions  either  (1) 
supplementary  in  junctional  orders  of  the  present  nature,  without  per- 
sonal service  and  issue  raised  upon  the  infringement;  or  (2)  enjoin- 
ing the  mere  commencement  of  suits  in  a  state  court,  with  no  dis- 
turbance of  possession,  unless  within  the  exception  named  in  section 
720,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  581].  And  we  are  of  opinion 
that  the  order  in  question,  in  so  far,  at  least,  as  it  was  treated  as 
operative  against  the  filing  of  bills  on  behalf  of  individual  bondholders, 
was  not  within  the  limited  jurisdiction  reserved  in  the  trial  court. 

The  doctrine  is  well  established  that  the  right  of  a  court  of  equity 
to  decide  all  questions  arising  in  the  case,  when  jurisdiction  is  once 
acquired,  is  subject  to  important  limitations;  that  it  extends  only  to 
controversies  which  arise  and  are  submitted  by  proper  proceedings 
between  adverse  parties.  As  stated  in  Windsor  v.  McVeigh,  93  U. 
S.  274,  282,  23  L.  Ed.  914: 

"All  courts,  even  the  highest,  are  more  or  less  limited  in  their  Jurisdiction. 
♦  ♦  •  Though  the  court  may  possess  jurisdiction  of  a  cause,  of  the  sub- 
ject-matter, and  of  the  parties,  It  is  still  limited  in  its  modes  of  procedure, 
and  in  the  extent  and  character  of  its  judgments.    It  must  act  judicially  ia 
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all  things,  and  cannot  then  transcend  the  power  conferred  by  the  law.  *  •  * 
So  a  departure  from  established  modes  of  procedure  will  often  render  the 
Judgment  void.  ♦  ♦  ♦  The  decree  of  a  court  of  equity  upon  oral  allega- 
tions, without  written  pleadings,  would  be  an  idle  act,  of  no  force  beyond 
that  of  an  advisory  proceeding  of  the  chancellor.  And  the  reason  is  that 
the  courts  are  not  authorized  to  exert  their  power  in  that  way." 

When  a  court  transcends  the  limits  of  its  authority  in  a  g^ven  case, 
its  orders  are  void,  not  merely  erroneous.     Id. 

In  the  proceedings  of  May  5,  1905,  the  sole  questions  before  the 
court,  as  before  stated,  were  the  action  to  be  taken  in  reference  to  the 
sale  as  reported,  and  disposition  of  the  proceeds.  No  individual 
holders  of  bonds  were  cited  or  called  in  to  answer  any  application  for 
the  in  junctional  order;  nor  does  it  appear  that  application  was  made 
for  it.  It  is  true  that  certain  of  the  bondholders  objected  to  confirma- 
,tion  of  the  sale,  and  written  specifications  were  filed  on  their  behalf, 
by  the  plaintiff  in  error,  as  "appearing  separately  for  bondholders  to 
object  to  confirmation";  but  upon  the  hearing  it  was  ordered  that 
"the  said  objections  and  exceptions'*  be  and  they  were  ''overruled  and 
held  for  naught."  These  objectors  were  there  for  no  other  purpose, 
and  were  out  of  the  proceeding  when  their  objections  were  overruled; 
and  no  conduct  appears  upon  the  part  of  either  to  authorize  the  ex- 
ercise of  jurisdiction  in  personam  over  the  plaintiff  in  error  or  his 
clients  to  restrain  them  from  setting  up  or  suing  upon  their  supposed 
independent  claims,  however  groundless  such  claims  may  appear  when 
brought  to  hearing. 

The  contention  in  support  of  the  order  and  its  application  to  the 
suit  commenced  by  the  plaintiff  in  error  is  twofold  and  substantially 
this :  That  the  order  was  valid  against  the  trustee,  who  represented  the 
bonds  in  controversy,  and  was  a  party  to  the  proceedings,  and  was 
thus  authorized  and  made  binding  as  a  personal  injunction  against 
each  of  the  bondholders  so  represented.  We  are  not  satisfied  that  the 
premise  is  sound  of  right  to  enjoin  the  trustee;  but,  however  that 
may  be,  we  are  satisfied  that  the  injunction  was  inoperative  as  against 
the  proceeding  in  question  on  the  part  of  the  bondholders. 

The  property  and  subject-matter  of  the  decree  were  neither  molested, 
nor  threatened  with  disturbance  in  the  hands  of  the  court  or  pending 
administration,  so  that  no  need  appears  for  an  injunction  to  preserve 
the  status.  If  suit  were  commenced  upon  the  bonds,  either  in  that 
court  or  elsewhere,  no  deprivation  of  rights  which  were  lawfully  con- 
ferred by  the  prior  decree  of  the  federal  court  could  have  judicial 
sanction,  as  the  application  for  and  grant  of  a  restraining  order  nec- 
essarily assumes  to  justify  the  restraint.  The  mere  institution  of 
suit  in  such  case  does  not  disturb  the  prior  jurisdiction  or  adjudication 
in  any  degree.  As  said  bv  Judge  Grosscup,  speaking  for  tiiis  court, 
in  Copeland  v.  Bruning,  127  Fed.  550,  552,  63  C.  C.  A.  435,  in  ref- 
erence to  like  contention  that  a  suit  in  the  state  court  "challenged  the 
decree  of  the  federal  court" : 

"Let  this  be  admitted,  even  then  the  injunction  is  not  justified,  for  to  the 
extent  that  the  subject-matter  of  the  suit  in  the  state  court  was  already 
settled  by  former  adjudication,  the  defense  should  have  been  by  plea  in  the 
court  where  the  suit  was  brought,  and  not  by  injunction  in  another  jurisdic- 
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tlon.  No  possession  of  the  res  was  involved,  and  no  conflict  of  courts  could 
have  followed,  that  would  have  affected  the  decree  in  the  United  States 
court" 

Again,  in  Royal  Trust  Co.  v.  Washburn,  B.  &  I.  R.  R.  Co.,  139 
Fed.  S6o,  867,  71  C.  C.  A.  579 : 

"The  point  at  which  interference  with  the  possession  of  the  federal  court 
begins  Is  not  the  invoking  in  the  state  court  of  its  power  in  that  respect,  but 
the  attempt  to  exercise  such  power,  to  the  extent  that  the  exercise  of  such 
power  would  interfere,  actually  and  physically,  with  the  possession  of  the 
property  by  the  United  States  court" 

In  the  case  last  cited  an  adjudication  of  the  federal  court  committing 
attorneys  for  contempt  of  that  court  was  reversed,  although  they  had 
applied  for  and  obtained  an  injunction  in  a  state  court  against  the 
execution  by  officers  of  the  federal  court  of  the  final  decree  of  such 
court,  and  had  delivered  the  restraining  order  to  the  sheriff  for  en- 
forcement While  commitment  of  the  sheriflf  was  upheld,  for  actual 
invasion  and  interference,  the  attorneys  were  held  not  guilty,  as  their 
procedure  was  not  an  invasion  of  the  federal  jurisdiction.  Section 
720,  Rev.  St  [U.  S.  Comp.  St  1901,  p.  581],  expressly  prohibits  an 
injunction  "to  stay  proceedings  in  any  court  of  a  state,"  except  as 
authorized  in  bankruptcy;  and,  while  this  provision  is  not  applicable 
when  the  jurisdiction  of  the  federal  court  is  disturbed  thereunder  by 
actual  invasions  (Julian  v.  Central  Trust  Co.,  supra),  it  may  rightly 
be  applicable  to  deny  in  junctional  relief  against  orderly  proceedings 
in  any  court,  even  by  parties,  without  such  invasion  (Guaranty  Trust 
Co.  V.  North  Chicago  St.  R.  Co.,  130  Fed.  801,  805,  65  C.  C.  A.  65). 
The  court  may  exercise  ancillary  jurisdiction,  as  in  the- Julian  Case, 
when  properly  invoked  on  behalf  of  the  purchaser  under  the  decree, 
to  prevent  invasion  of  rights  which  were  adjudicated  and  vested 
in  such  purchaser;  but  we  do  not  understand  that  sanction  appears 
in  any  of  the  authorities,  either  for  warranty  of  title  or  possession 
upon  judicial  sale,  or  for  an  injunctional  order  to  prevent  future  liti- 
.eration  against  the  purchaser,  beyond  the  saving  effect  of  the  decree. 
Llnder  the  doctrine  of  caveat  emptor,  which  is  strictly  applicable 
to  all  judicial  sales  (The  Monte  AUegre,  9  Wheat.  [U.  S.]  616,  645, 
6  L.  Ed.  174 ;  Rorer  on  Judicial  Sales,  §§  174,  475,  476,  628),* authority 
for  such  provision  in  the  order  may  well  be  doubted,  even  as  against 
the  trustee. 

Laying  aside,  however,  the  question  whether  such  injunction  can 
be  granted  as  against  parties  who  are  personally  sei*ved,  the  plain- 
tiff in  error  and  bondholders  represented  by  him  were  not  parties  in 
any  sense  which  would  authorize  jurisdiction  over  their  persons  to 
make  such  order  binding  upon  them.  Assuming  that  the  foreclosure 
suit  and  decree  bound  the  holders  of  all  bonds,  through  the  substituted 
service  upon  the  trustee,  it  was  thus  effectual  only  as  a  proceeding 
in  rem  and  to  the  extent  of  their  interest  in  the  res,  and  authorized 
no  procedure  or  relief  in  personam  against  the  individual  bond- 
holders, constructively  bound  by  such  decree.  Pennoyer  v.  Neff, 
95  U.  S.  714,  727,  24  L.  Ed.  565 ;  9  Notes  U.  S.  Rep.  339.  So,  if 
the  injunctional  order  were  germane,  authorized,  and  operative  as 
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against  the  trustee,  it  was  not  operative  against  the  individual  bond- 
holders, who  were  not  served  and  not  subject  to  jurisdiction  in  per- 
sonam. Hawley  v.  Fairbanks,  108  U.  S.  543,  551,  2  Sup.  Ct.  846, 
27  L.  Ed.  820;  Parsons  v.  Greenville,  etc.,  R.  Co.  (per  Mr.  Chief 
Justice  Waite),  1  Hughes,  279,  Fed.  Cas.  No.  10,776;  In  re  Reese 
(C.  C.)  98  Fed.  984,  986;  Fellows  v.  Fellows,  4  Johns.  Ch.  (N.  Y.) 
25.  Whatever  the  interests  or  rights  of  the  bondholders  may  be  under 
the  terms  of  the  trust  deed — whether  within  the  general  rule  and  thus 
fully  represented  and  foreclosed  by  the  presence  of  the  trustee,  or 
exceptional  as  they  contend — they  are  bound  by  the  decree  only  to  the 
extent  authorized  by  the  trust  deed  in  such  representation.  If  they 
have  claims  of  independent  right,  not  so  represented,  as  they  contend, 
they  are  neither  within  the  terms  of  the  order,  as  claimants  under 
the  trustee,  nor  subject  to  the  jurisdiction  of  the  trial  court  for  any 
form  of  injunction  against  their  exercise  of  independent  right  to  sue 
upon  such  claim. 

While  the  trust  deed  was  before  the  trial  court,  as  part  of  the  sub- 
ject-matter in  the  foreclosure  suit,  and  (presumptively)  construed  oth- 
erwise in  entering  the  final  decree,  the  bondholders  were  not  personally 
served  and  their  contention  was  not  heard  in  such  interpretation  and 
entry.  Whatever  be  their  actual  right,  or  the  effect  to  be  given  that 
adjudication,  they  cannot  be  restrained  in  that  proceeding — ^to  say  the 
least,  without  personal  service  upon  them — through  any  injunction 
against  the  trustee,  from  the  common  right  of  suit  upon  their  alleged 
independent  claim,  which  arises  under  their  grantor,  not  under  the 
trustee.  If  res  judicata,  or  otherwise  without  merit,  such  determina- 
tion, in  the  first  instance  at  least,  is  for  the  forum  in  which  such  suit 
is  brought,  and  the  court  of  prior  jurisdiction  of  the  subject-matter 
cannot,  as  we  believe,  enjoin  such  procedure  in  another  court  of  co- 
ordinate jurisdiction,  nor  can  it  rightly  be  assumed  by  any  court,  in 
thus  directing  conveyance  to  a  purchaser  under  its  decree,  that  co- 
ordinate judicial  tribunals  would  disregard  such  decree  or  fail  to  give 
it  due  eflfect  when  so  involved  in  subsequent  litigation. 

We  are  of  opinion,  therefore,  that  the  injunctional  order  in  ques- 
tion was  without  force  against  the  individual  bondholders  or  their 
attorney,  and  that  the  plaintiff  in  error  was  not  guilty  of  contempt 
in  his  proceedings  in  the  state  court. 

GROSSCUP,  Circuit  Judge  (dissenting).  Though  the  facts  are 
fully  and  accurately  stated  in  the  opinion  of  the  court,  I  shall  sum- 
marize such  of  them,  in  their  logical  order,  as  are  necessary  to  bring 
out  the  view  upon  which  this  dissent  is  founded. 

The  original  bill  was  not  the  ordinary  and  usual  bill  for  fore- 
closure, nor  was  the  decree  the  ordinary  and  usual  decree  foreclosing 
a  mortgage.  The  bill  brought  to  the  attention  of  the  court  the  fact 
that  certain  property  claimed  by  the  New  England  Water  Company  as 
its  own,  free  from  the  Farmers  Loan  and  Trust  Company  mortgage, 
and  mortgaged  by  the  New  England  Company  as  unencumbered  prop- 
erty to  the  International  Trust  Company,  was  not  in  fact  property 
free  from  the  Farmers  Loan  and  Trust  Company  mortgage,  but  was 
property  subject  to  the  Farmers  Loan  and  Trust  Company  mortgage 
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as  after  acquired  property;  and  had  not  in  fact  been  mortgaged 
unencumbered  to  the  International  Trust  Company,  but  was  not  sub- 
ject to  that  mortgage  in  any  respect;  and  upon  issues  made  upon 
these  contested  questions  (the  New  England  Water  Company  and  tlie 
International  Trust  Company  being  in  court  for  themselves  and  those 
who  claimed  under  them)  the  decree  of  foreclosure,  as  a  basis  on  which 
to  foreclose  the  Farmers  Loan  and  Trust  Ccwnpany  mortgage,  judicial- 
ly determined  that  the  property  in  dispute  was  subject  to  the  Farmers 
Loan  and  Trust  Company  mortgage,  and  that,  at  the  sale  decreed, 
the  purchaser  should  take  the  same  free  and  discharged  from  the  lien 
or  encumbrance  of  tlie  alleged  mortgage  by  the  New  England  Com- 
pany to  the  International  Trust  Company  in  the  decree  mentioned,  and 
free  from  all  claim  or  claims,  of  every  kind  and  nature,  of  all  par- 
ties to  the  cause,  and  those  claiming  under  them;  jurisdiction  being 
retained  for  the  purpose  of  "enforcing  the  conditions  of  this  decree, 
and  of  any  further  order  made  herein." 

Under  the  decree  thus  entered — a  decree  judicially  determining  the 
legal  status  of  the  property  in  dispute — all  the  property,  including 
the  property  in  dispute,  was  offered  for  sale,  under  a  provision  that 
a  committee  of  bondholders  represented  by  the  Farmers  Loan  and 
Trust  Company  might  bid;  and,  should  they  become  the  purchasers, 
might  pay  for  the  same,  by  turning  in  cash  sufficient  to  discharge  a 
previous  mortgage  in  which  they  were  not  interested,  and  by  paying 
in  cash  to  the  bondholders  not  represented  bv  the  committee,  their 
proportion  of  the  purchase  price,  together  with  costs  of  suit — ^the 
bonds  of  those  represented  by  the  committee  to  be  turned  in  for  the 
balance;  under  which  provisions — all  of  them  provisions  in  the  de- 
cree— ^the  committee  made  the  highest  and  best  bid  for  the  property. 

When  this  sale  came  to  the  court  for  confirmation,  the  appellant 
appeared  and  filed  objections  as  counsel  for  bondholders  claiming  un- 
der the  International  Trust  Company's  mortgage  (he  had  also  been 
counsel  throughout  the  preceding  litigation)  on  various  grounds, 
including  one  that  the  selling  price  was  too  small,  but  chiefly  on  the 
ground  that  the  individual  bondholders  whom  he  now  appeared  for, 
not  having  been  parties,  in  name  at  least,  to  the  previous  proceedings, 
were  not  bound  by  the  decree,  and  still  retained,  notwithstanding  tfie 
decree,  a  lien  or  claim  upon  the  property  in  dispute. 

The  filing  of  these  objections  put  the  posture  of  affairs  thus:  The 
court  had  a  bid,  based  upon  a  decree  that  the  purchaser  was  to  obtain 
the  property  in  dispute  free  and  clear  from  the  claim  of  the  Interna- 
tional Trust  Company,  and  those  claiming  under  it  (meaning  of 
course  these  individual  bondholders)  ;  a  bid  that  required  that  large 
sums  in  cash  should  be  paid  to  a  previous  mortgagee  and  to  bond- 
holders not  represented.  But  the  individual  bondholders  claiming  un- 
der the  International  Trust  Company  were  now  in  court  insisting, 
that  as  against  them,  notwithstanding  the  dear  terms  of  the  decree, 
the  purchaser  should  obtain  no  such  free  and  unencumbered  title. 
So  the  practical  question  before  the  court  was :  Are  these  individual 
bondholders  foreclosed  by  that  decree,  as  to  this  disputed  property, 
or  are  they  not ;  for  if  foreclosed,  the  court  could  give  title  free  and 
clear  of  encumbrance  according  to  the  provisions  of  the  decree ;  while 
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if  not,  the  purchasers  were  not  obtaining  the  title  free  and  clear  of 
encumbrance  that  they  had  a  right,  from  the  decree  to  expect  Tlie 
question  was  a  practical  question  and  a  pressing  one — one  on  which 
the  court  ought  to  have  power  to  take  a  practical  and  effective  course. 

Unquestionably,  to  my  mind,  the  court  in  overruling  these  objec- 
tions, determined — was  bound  to  determine — that  the  individual  bond- 
holders were  bound  by  the  original  decree,  and  that  the  purchaser 
would  take  the  property  free  from  their  claims.  There  is  no  other 
reason  or  logic  in  the  ruling.  And  unquestionably  too,  the  in  junc- 
tional order  included  in  the  decree  of  confirmation  was  intended  by 
the  court  as  a  method  of  protecting  the  purchaser  against  the  disre- 
gard, by  the  individual  objecting  bondholders  and  their  counsel, 
of  this  ruling — a  step  taken  by  the  court  to  secure  to  the  purchaser 
the  kind  of  title  that  the  court  in  the  original  decree  had  offered  to 
the  purchaser.  Now  was  the  court  without  power  to  put  that  ruling 
into  practical  effect? 

The  opinion  from  which  I  dissent  does  not  hold  that  the  court  had 
no  power,  in  its  original  decree,  to  order  the  property  sold,  free 
and  clear  from  the  claim  of  the  International  Trust  Company  and 
those  claiming  under  it;  nor  that  the  individual  stockholders,  whose 
counsel  appellant  was,  are  not  parties  claiming  under  the  International 
Trust  Company,  and  for  that  reason  not  bound  by  that  portion  of  the 
decree.  On  the  contrary  it  proceeds  on  the  assumption  that  in  the 
original  decree  the  court  had  such  power;  and  that  these  individual 
bondholders  are  thus  bound. 

Nor  does  the  opinion  from  which  I  dissent  hold,  that  supplemental 
to  the  foregoing  power  the  court  would  not  have  had  the  power, 
in  the  original  decree,  to  enter  an  in  junctional  order  restraining  the 
International  Trust  Company,  and  those  claiming  under  them,  and 
their  attorneys,  from  setting  up  any  pretended  title  against  the  title 
of  the  purchasers  acquired  under  the  court's  deed.  On  the  contrary, 
respecting  that  question,  the  opinion  says : 

"The  propositions  of  law  upon  tlie  general  powers  of  the  trial  court  to 
restrain  the  prosecution  of  cognate  suits  in  other  courts,  and  in  reference 
to  the  rights  and  privileges  of  counsel  in  actions  so  brought — which  are  pre- 
sented in  one  of  the  aspects  of  this  adjudication  and  discussed  in  the  argu- 
ments— are  not  free  from  difficulty  under  the  authorities.  It  Is  not  needful, 
however,  to  decide  either  of  these  important  general  questions,  unless  the 
validity  of  the  commitment  rests  upon  their  solution." 

And  further  on  the  opinion  proceeds : 

"In  the  foreclosure  proceeding,  therefore,  it  may  well  be  assumed  that  the 
court  possessed  ample  power  to  make  all  needful  orders  or  provisions  inter- 
locutory or  final,  not  only  to  foreclose  interests  which  are  represented,  but 
to  protect  the  res  and  Interests  involved  in  the  litigation  for  complete  admin- 
istration." 

The  opinion  from  which  I  dissent  does  not  show,  specifically  at 
least,  that  the  in  junctional  order  subsequently  entered  was  not  known 
to  the  individual  bondholders  or  appellant,  before  the  acts  constituting 
the  contempt  were  committed;  though  it  does  state  that  neither  the 
bondholders  nor  the  plaintiff  in  error  were  named  as  parties  to  the 
in  junctional  order,  nor  cited  in,  nor  recognized  as  parties  of  record. 
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But  this  last  statement  ignores  the  fact  fully  stated  elsewhere  in  the 
opinion  that  the  in  junctional  order  was  entered  as  a  part  of  the 
order  overruling  the  objections  filed  by  appellant  in  behalf  of  these 
individual  bondholders,  and  presumptively,  therefore,  did  not  escape 
his  notice. 

The  opinion  from  which  I  dissent,  puts  forth  no  pretension  that  if 
the  in  junctional  order  were  within  the  power  of  the  court  to  enter, 
appellant  can  defend  against  the  contempt  proceedings  on  the  ground, 
either  that  the  proposition  of  law  on  which  it  was  founded  was 
erroneous;  or  that  the  proceedings  were  defective  or  irregular;  or 
that  on  review  on  appeal,  or  in  error,  the  court  for  any  reason  other 
than  that  of  want  of  power  should  have  vacated  the  order.  And  I 
take  it,  it  is  too  well  settled  for  further  discussion,  that  a  party  charged 
with  contempt  may  not  procure  a  review  of  the  injunctional  order  en- 
tered on  any  ground  other  than  want  of  power  of  the  court  to  enter 
it — may  not  obtain  a  general  review  of  an  order  by  simply  defying  it. 

Assuming,  then,  that  the  court,  in  its  original  decree  of  foreclosure, 
had  power  to  enter  the  injunctional  order  (as  assumed  though  not  de- 
cided in  the  opinion  from  which  I  am  dissenting;  but  decided  I  think 
in  Julian  v.  Central  Trust  Company,  193  U.  S.  93,  24  Sup.  Ct.  399, 
48  L.  Ed.  629),  the  opinion  proceeds  to  find  that  the  court  was  without 
power  to  enter  the  order,  in  the  subsequent  confirmatory  decree,  for 
the  following  reasons  as  I  understand  them:  (a)  That  such  an  order 
was  not  within  the  reservation  contained  in  the  original  decree;  (b) 
That  such  an  order  was  not  within  the  issues  presented  to  the  court 
on  the  confirmatory  decree;  and  (c)  That  the  individual  bondholders, 
and  the  plaintiff  in  error,  were  not  in  court  at  the  time  the  injunctional 
order  was  entered,  upon  any  issue  that  could  eventuate  in  such  an 
injunction. 

I  take  up  these  reasons  in  the  order  stated.  First  then  as  to  the 
reservation  in  the  original  decree.  The  original  decree  reserves  full 
power  of  "enforcing  the  conditions  of  this  decree,  and  of  any  further 
order  made  herein."  Why  is  not  that  broad  enough  to  include  the 
condition  that  the  purchaser,  at  the  foreclosure  sale,  should  take  title, 
free  and  clear  of  the  claims  of  the  International  Trust  Company  and 
those  claiming  under  them?  Indeed,  the  proviso  just  named,  was 
one  of  the  main  conditions  of  the  decree.  Upon  it  rested  the  practical 
question  of  what  amount  the  property  would  sell  for,  or  whether  the 
property  could  be  sold  at  all.  To  clear  up  that  condition,  the  main 
litigation  was  fought  out — there  was  no  other  substantial  issue  in  the 
case ;  so  that  to  say  now  that  the  court,  in  entering  its  original  decree, 
did  not  intend  to  reserve  power,  to  the  extent  if  necessary  of  all  the 
power  it  possessed,  to  enforce  that  condition  of  the  decree,  by  any 
order  that  it  might  subsequently  enter,  is  to  say  that  the  court  kept 
its  eyes  and  its  decree  open  to  the  smaller  contingencies  that  might 
transpire,  but  closed  both  its  decree  and  its  eyes  to  the  single  great 
contingency  that  might  intervene  to  defeat  the  court's  purpose,  and 
the  court's  power  to  subsequently  carry  out  that  purpose. 

Assuming  then  that  the  injunctional  order  was  within  the  reserva- 
tions contained  in  the  original  decree,  is  there  anything  in  the  prop- 
osition that  it  was  not  within  the  issues  subsequently  presented  to  the 
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court  on  the  confirmatory  decree,  or  that  appellant  was  not  in  court  on 
that  order?  The  individual  bondholders  represented  by  appellant,  and 
appellant  himself,  were,  in  fact,  as  we  have  seen,  in  court  at  the  time  the 
confirmatory  decree,  carrying  along  with  it  this  injunction,  was  entered. 
The  contention  of  the  individual  bondholders  that  they  were  not  bound 
by  the  original  decree  was  necessarily  before  the  court,  as  already 
stated,  when  the  confirmative  decree  was  entered.  The  practical  ques- 
tion raised  by  their  objections  was,  whether  these  individual  bond- 
holders were  so  bound;  and  though  the  matters  thus  brought  before 
the  court  by  appellant  on  behalf  of  the  individual  bondholders  did  not, 
perhaps,  take  the  ordinary  and  usual  form  of  pleadings  calculated  to 
present  issues,  they  did  present  substantial  actual  issues,  upon  the 
consideration  of  which  the  court  must  have  predicated  its  judgment 
that  the  injunctional  order  should  be  entered.  By  what  authority  then, 
is  the  regularity  of  these  proceedings  now  challenged  ?  Appellant  has 
not  brought  the  injunctional  order  to  this  court  on  review  or  appeal, 
as  he  might  have  done;  he  has  simply  defied  it.  By  what  authority 
does  he  obtain  a  review  as  if,  instead  of  defying,  he  had  in  the  or- 
dinary course  of  procedure  appealed  from  it?  True,  as  already  stated, 
the  record  does  not  disclose  a  petition  or  other  pleading  formally 
asking  them  to  show  cause  why  the  injunctional  order  should  not  be 
entered,  and  bringing  them  into  court  for  that  purpose ;  but  being  in 
court  for  any  of  the  purposes  of  the  case,  I  take  it  as  fundamental  that 
they  were  in  court  for  all  the  purposes  of  the  case;  and  that  unless 
dismissed  out  of  court,  they  are  bound  by  every  prohibition  laid  upon 
them,  respecting  the  subject  matter  of  the  litigation  that  the  court  had 
power  to  lay  upon  them,  unless,  and  until,  it  was  set  aside  in  the 
regular  course  of  appeal.  To  hold  otherwise  would  be  to  hold,  as 
already  stated,  that  one  enjoined  from  doing  a  particular  act — 
one  not  only  notified  of  the  injunction,  but  a  party  to  the  order  in 
which  the  injunction  is  entered — can  procure  a  review  of  the  reg- 
ularity of  the  proceedings  in  which  it  is  entered  by  simply  defying  it. 
The  injunctional  order  entered  is  an  unusual  one.  But  the  case 
in  some  respects  is  unusual.  The  practical  consideration  behind  the 
court's  determination  of  the  status  of  the  disputed  property — whether 
it  should  be  sold  free  and  clear  of  the  claim  of  the  International  Trust 
Company  and  those  claiming  under  it,  or  not — was  not  merely  that 
the  parties  might  know  what,  in  law,  was  the  status  of  the  disputed 
property.  The  practical  consideration,  behind  that  portion  of  the 
decree,  was  that  the  court  might  obtain  the  highest  price  that  the 
property  would  command,  by  selling  it,  in  fact,  free  and  clear  of  such 
encumbrances.  And  to  secure  such  a  sale,  to  make  good  its  assurance 
that  the  property  would  go  to  the  purchaser  free  and  clear  of  the 
claims  adjudicated,  the  court  had  power,  in  my  judgment,  at  any  stage 
in  its  proceedings,  by  giving  proper  notice  to  the  parties  bound  by  the 
decree,  to  lay  its  mandate  of  prohibition  against  their  doing  anything 
that  would  defeat  the  decree.  Indeed,  to  say  now  to  the  purchaser, 
that  it  was  not  a  water  plant,  free  and  clear  of  all  the  claims  litigated 
and  determined  that  he  was  buying,  but  a  water  plant  encumbered 
by  a  renewed  lawsuit,  that  might  be  carried  on  in  any  of  the  courts 
of  the  country,  seems  to  me  to  be  flying  in  the  face  of  the  very  con- 
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servative,  but  the  very  just  and  healthful,  course  taken  in  Julian  v. 
Central  Trust  Company,  supra. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  direction  to  dis- 
miss the  petition'and  discharge  the  plaintiff  in  error. 


054  Fed.  304.) 

ARKANSAS  SOUTHEASTERN  R.  CO.  r.  UNION  SAWMILL  CO. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    May  30,  1907.) 

No.  1,625. 

1.  BQurrr—PABTiES— Persons  Whose  Interests  are  Directly  Affected. 

It  is  ttie  aim  of  a  court  of  equity  to  do  complete  justice  by  deciding 
upon  and  settling  the  rights  of  all  persons  directly  interested  in  the  sub- 
ject of  the  suit,  and  to  accomplish  this  end  all  persons  materially  interest- 
ed in  the  subject  ought  generally  to  be  parties  to  the  suit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  yol.  19,  Equity,  §|  246-250.] 

2.  Same— Indispensable  Parties. 

A  suit  in  equity  against  a  corporation  organized  to  build  and  operate 
a  logging  road  for  the  sole  purpose  of  carrying  logs  to  the  mill  of  a 
lumber  company,  and  without  which  it  could  not  operate  its  mill,  to 
enjoin  the  construction  of  such  road,  the  right  to  relief  being  based  largely 
upon  contracts  between  complainant  and  the  lumber  company  and  com- 
plainant and  defendant,  which  were  parts  of  the  same  transaction,  is 
one  in  whicii  the  lumber  company  is  directly  and  vitally  interested  and 
to  which  it  is  an  indispensable  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  19,  Equity,  §§  252-259.] 

S.  Appeal— Disposition  of  Cause— Appeal  from  Interlocutory  Order. 

Although  an  appeal  is  from  an  interlocutory  order  granting  or  con- 
tinuing in  force  an  injunction,  if  the  appellate  court  is  of  opinion  that  re- 
lief cannot  be  granted  and  that  on  the  final  hearing  the  bill  must  be 
dismissed,  it  Is  Its  duty  to  save  both  parties  the  expense  of  further  litiga- 
tion by  making  a  final  disposition  of  the  case. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
§  3533.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Louisiana. 

This  Is  a  suit  in  equity  brought  by  the  Union  Sawmill  Company,  an  Arkan- 
sas corporation,  against  the  Arkansas  Southeastern  Railroad  Company,  a 
Louisiana  corporation.  On  the  16th  of  August,  1906,  the  Union  Sawmill  Com- 
pany filed  Its  petition  In  the  Fourth  judicial  district  court  of  the  state  of  Lou- 
isiana against  the  Summit  Lumber  Company  and  the  Arkansas  Southeastern 
Railroad  Company.  The  petition  contained  substantially  the  same  averments 
and  prayers  contained  in  the  bill  in  this  case,  which  will  be  fully  stated  later. 
The  only  material  difference  in  the  suits  is  that  in  the  state  court  the  Summit 
Lumber  Company  is  made  a  codefendant  with  the  Arkansas  Southeastern  Rail- 
road Company.  The  petition  was  presented  to  Hon.  Robert  B.  Dawkins,  judge 
of  said  state  court,  who  granted  the  injunction  prayed  for.  Later,  on  motion 
of  the  defendants  in  that  suit.  Judge  Dawkins  dissolved  the  injunction.  The 
Union  Sawmill  Company,  complainant  In  that  suit,  applied  to  Judge  Dawkins 
for  a  suspensive  appeal  to  the  Supreme  Court  of  Louisiana,  which  was  re- 
fused. The  Union  Sawmill  Company  then  made  application  to  the  Supreme 
Court  of  Louisiana  for  a  mandamus  to  require  Judge  Dawkins  to  grant  the 
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suspensive  appeal.  The  application  for  mandamus  was,  on  October  1,  1906, 
denied  by  Mr.  Justice  Monroe  of  the  Louisiana  Supreme  Court,  without  the  as- 
signment of  reasons.  The  Union  Sawmill  Ck)mpany  then  applied  to  the  Su- 
preme Court  for  a  rehearing.  The  application  for  a  rehearing  was  denied,  Mr. 
Justice  Provosty  deliyering  the  opinion  t)f  the  Louisiana  Supreme  Court.  In 
re  Union  Sawmill  Company,  117  La.  643,  42  South.  195.  The  case  was  dis- 
missed from  the  Fourth  judicial  district  court  of  Louisiana  on  December  8, 
1906. 

While  the  foregoing  petition  was  pending  in  the  state  court,  the  Union  Saw- 
mill Company  filed  its  bill  In  the  United  States  Circuit  Court  for  the  Western 
District  of  Louisiana.  In  this  suit  the  only  defendant  is  the  Arkansas  South- 
eastern Railroad  Company.  The  Summit  Lumber  Company,  a  corporation  or- 
ganized under  the  laws  of  Arkansas,  is  not  made  a  party  to  this  suit.  It  could 
not  be  made  a  party  without  defeating  the  jurisdiction  of  the  Circuit  Court, 
because  it  and  the  plaintiff  corporation  were  both  organized  under  the  laws  of 
the  same  state. 

The  following  are  the  material  averments  of  the  bill: 

"Your  orator  complains  and  says  that  it  has  its  place  of  business  in  the 
county  of  Union  and  state  of  Arkansas,  and  that  it  owns  and  operates  at  the 
town  of  Huttig,  in  the  said  county,  a  large  and  valuable  plant  for  the  manu- 
facture of  lumber,  and  that  it  also  owns  valuable  tracts  of  timber  land  in  the 
county  of  Union,  state  of  Arkansas,  and  also  in  the  parish  of  Union,  state  of 
Liouisiana,  aggregating  more  than  sixty  thousand  acres,  of  which  it  is  the 
owner  in  fee  simple,  and  that  it  is  the  owner  of  more  than  one  hundred  and 
eighty  thousand  acres,  of  which  it  is  also  in  actual  possession,  but  of  which 
it  owns  only  the  timl)er  rights,  with  limited  time  in  which  to  cut  and  remove 
the  same,  and  that  the  value  of  the  said  holdings  in  the  parish  of  Union,  in 
the  state  of  Louisiana,  alone  aggregates  more  than  nine  hundred  thousand 
dollars. 

"And  your  orator  further  shows  that  the  Arkansas  Southeastern  Railroad 
Company  was  organized  on  the  face  of  its  charter  for  the  purpose  of  con- 
structing a  line  of  railroad  from  the  village  of  Randolph,  In  the  said  parish  of 
Union,  in  a  southeasterly  direction  through  the  said  parish,  thence  to  the 
city  of  Monroe,  in  the  parish  of  Ouachita,  thence  further  to  the  Mississippi 
river;  that  the  said  Arkansas  Southeastern  Railroad  Company  has  con- 
structed, and  is  engaged  in  the  construction  of,  a  road  along  the  line  herein- 
before indicated,  and  across  and  beyond  the  west  bank  of  the  Little  Loutre,  in 
Union  parish,  Louisiana,  but  it  avers  that  the  said  road,  so  far  as  constructed, 
is  not  permanent  and  substantial  in  its  character,  and  was,  and  is  being  con- 
fltructed,  only  for  temporary  use  as  a  logging  or  turn  road  for  the  conveyance 
of  timber  to  the  mill  of  the  said  Summit  Lumber  Company,  which  is  the 
northern  terminus  and  point  of  origin  of  the  said  Arkansas  Southeastern  Rail- 
road Company ;  that  among  and  in  addition  to  other  large  and  valuable  hold- 
ings of  land  in  the  parish  of  Union,  in  the  state  of  Louisiana,  your  orator 
is  and  was,  in  March  last,  the  owner  and  actual  possessor,  in  good  faith,  of 
the  following  described  real  estate,  to  wit:    [We  omit  description  of  land.] 

"And  that  the  said  Arkansas  Southeastern  Railroad  Company  did,  during 
the  months  of  February  and  March,  1906,  through  its  officers,  agents,  and 
employ^,  enter  upon  and  conmiit  repeated  acts  of  trespass  upon  the  same,  by 
cutting  and  felling  trees,  constructing  embankments  for  its  logging  road  or 
railroad,  and  by  running  locomotive  and  cars  over  and  across  the  said  lands, 
all  without  any  right  or  authority  whatever  from  your  orators,  and  in  utter 
disregard  of  its  repeated  warnings  and  protests,  and  that  the  said  defendant 
company,  its  agents,  officers,  and  employ^,  continued  to  conmiit  the  aforesaid 
acts  of  trespass  until  restrained  by  an  order  of  this  honorable  court  rendered 
on  or  about  March  15,  1906,  at  the  instance  of  your  orator,  in  the  suit  enti- 
tled, •Union  Saw  Mill  Company  versus  Arkansas  Southeastern  Railroad  Com- 
I>any,  Defendant,  et  al.' 

**That  the  said  defendant  railroad  company,  through  its  agents,  officers,  and 
»nploy6s,  did  also,  and  about  the  same  time,  during  the  months  of  February 
and  March,  1906,  illegally  and  tortiously  enter  upon  and  take  possession  of  a 
part  of  your  orator's  land  in  sections  27  and  84,  township  28  north,  range  1 
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west,  in  the  said  parish  of  Union,  state  of  Louisiana,  and  wonld  have  so 
continued  illegally  and  tortiously  In  its  possession,  and  of  other  valuable  hold- 
ings of  your  orator,  but  for  the  granting  of  the  aforesaid  restraining  order  of 
this  honorable  court  on  or  about  March  15,  1906 ;  that  at  the  time  of  the  com- 
mission of  the  aforesaid  illegal  and  tortious  acts  by  the  said  Arkansas  South- 
eastern Railroad  CJompany  on  its  property  in  Union  parish,  Louisiana,  during 
the  months  of  February  and  March  last  the  said  defendant  railroad  com- 
pany had  instituted  two  actions  in  the  Fourth  district  court  for  the  parish 
of  Union,  state  of  Louisiana,  for  the  purpose  of  expropriating  portions  of 
the  aforesaid  described  land  for  a  right  of  way,  and  that  said  actions  were 
then,  and  on  March  21,  1906,  still  pending  and  undecided,  as  well  as  the  suit 
filed  by  your  orator  in  this  honorable  court,  and  in  which  the  restraining  or- 
der hereinbefore  referred  to  was  granted,  together  with  several  suits  insti- 
tuted by  your  orator  against  the  Summit  Lumber  Company  and  which  were 
also  pending  in  the  Fourth  district  court 

**That  it  entered  into  a  written  contract  on  or  about  March  21,  1906,  with 
the  Summit  Lumber  CJompany,  whereby  the  differences  involved  in  litigation 
and  then  pending  in  the  county  of  Union,  state  of  Arkansas,  and  in  Union 
parish,  Louisiana,  and  also  in  the  federal  court  for  the  Western  District  of 
Louisiana,  between  the  Summit  Lumber  Ck>mpany  and  the  Arkansas  South- 
eastern Railroad  Company  and  your  orator,  over  conflicting  rights  and  titles  to 
lands  and  timber  and  rights  of  way,  situated  and  located  on  said  lands  in 
said  parish  of  Union  and  county  of  Union,  should  be  settled  and  terminated 
by  the  dismissal  of  the  suits  then  pending,  and  by  the  sale  under  full  war- 
ranty of  titles  to  your  orator  of  all  the  lands  and  timber  owned  by  the  said 
Summit  Lumber  Company,  its  oflicers  or  stockholders — ^that  is,  of  the  mer- 
chantable pine  timber  ten  inches  in  diameter  and  over  at  the  stump,  then 
owned  or  under  contract  by  the  said  Summit  Lumber  Company,  its  ofllcers  or 
stockholders — and  all  rights  of  way,  in  the  parish  of  Union  in  Louisiana,  and 
the  county  of  Union  in  Arkansas,  the  territory  in  Union  parish,  Louisiana,  be- 
ing described  as  follows:    [Description  omitted,] 

"That  your  orator  agreed  and  obligated  itself  to  pay  to  the  Summit  Lum- 
ber Company  the  sum  of  three  ($3)  dollars  per  thousand  feet  that  is,  for  all 
merchantable  pine  timber  ten  inches  and  over  in  diameter  at  the  stump, 
standing  and  growing  on  said  lands  according  to  the  estimates  (for  which  pro- 
vision Is  made  in  said  contract),  and  with  the  understanding  that  no  timber 
contracted  for,  with  the  right  to  cut  and  remove,  expiring  in  less  than  five 
years  from  the  date  of  conveyance  to  your  orator,  excepting  the  timber  on  six- 
teen hundred  and  seventy-seven  acres,  Imown  as  the  'Andrews  Tract'  in  sec^ 
tions  five,  six,  seven  and  eight  of  township  twenty-two,  range  one  east  and 
section  one  township  twenty-two,  range  one  west  and  such  other  tracts  of 
timber  as  the  Summit  Lumber  Company  shall  or  might  have  the  time  for  cut- 
ting and  removing  prolonged  to  the  period  of  time  mentioned,  and  by  or  be- 
fore June  30  1906,  the  time  agreed  on  for  conveying  and  settling  under  said 
contract  and  at  which  price  per  thousand  feet  the  said  Summit  Limiber  Com- 
pany obligated  and  bound  itself  to  convey,  sell,  and  deliver  all  of  its  lands  and 
timber  in  the  parish  of  Union,  Louisiana,  and  the  county  of  Union,  Arkansas, 
excepting  that  within  the  aforesaid  reserved  territory,  and  as  specified  In  con- 
tract by  full  warranty  deeds  of  June  30, 1906,  and  before  which  date  your  ora- 
tor was  to  be  furnished  by  the  Summit  Lumber  Company  with  complete  ab- 
stracts of  title  to  all  the  lands  and  timber  it  proposed  and  agreed  to  convey 
under  said  contract  and  the  titles  to  which  land  and  timber  to  be  satisfactory 
to  the  attorney  for  your  orator,  otherwise  the  same  should  not  be  included  in 
said  conveyance. 

"That,  as  a  further  inducement  to  your  orator  to  make  the  aforesaid  pur- 
chase of  lands  and  timber  at  the  price  hereinbefore  stipulated,  it  was  agreed 
and  stipulated  that  all  the  rights  of  way  and  privileges  owned  and  enjoyed 
by  the  Summit  Lumber  Company  and  the  Arkansas  Southeastern  Railroad 
Company  on  or  over  the  lands  whereon  the  timber  is  to  be  conveyed  to  your 
orator,  and  within  the  above-described  territory,  should  also  be  conveyed  to, 
and  your  orator  fully  subrogated  to  all  the  rights  and  privileges  of  the  said 
lumber  company  and  the  said  railroad  company,  and  which  said  rail  and 
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logging  road,  it  was  also  further  stipulated  and  agreed,  should  not  be  con- 
structed nor  extended  further  than  the  west  bank  of  the  Little  Loutre,  and 
should  only  remain  for  a  sufficient  length  of  time  for  the  removal  of  the  timber 
between  said  creeks,  and,  in  any  event,  not  longer  than  twelve  months,  when 
said  logging  railroad,  tramroad,  should  be  torn  up  and  removed  back  to  Big 
Loutre,  and  not  to  build  or  cause  to  be  built  another  rail,  logging,  or  tram 
road  within  said  territory  for  the  period  of  five  years  from  the  date  of  said 
contract,  being  March  21,  1906,  and  which  agreement  and  obligation  was  fully 
and  legally  ratified  and  confirmed  by  the  said  Arkansas  Southeastern  Railroad 
Company. 

"That  it  was  also  agreed  and  covenanted  by  and  between  the  Summit  Lum- 
ber (Company  and  your  orator  that,  as  part  payment  of  the  purchase  price 
for  the  lands  and  timber  and  rights  of  way  to  be  conveyed  to  it  by  the 
former,  and  the  Arkansas  Southeastern  Railroad  Company,  all  of  the  mer- 
chantable pine  timber  measuring  ten  inches  in  diameter  and  above  at  the 
stump,  standing  and  growing  on  the  McCormick,  Harrison,  and  Futch  tracts, 
and  within  the  territory  reserved  by  the  Summit  Lumber  Company,  said  timber 
amounting  to  more  than  one  million  and  five  hundred  thousand  (1,500,000) 
feet,  and  owned  by  your  orator,  should  be  conveyed  to  the  said  Summit  Lumber 
CJompany  at  the  price  of  three  dollars  ($3)  per  thousand  feet,  and  the  amount 
thereof  credited  against  the  final  sum  or  amount  to  be  paid  under  said  con- 
tract by  the  Union  Sawmill  Company  for  the  timber  and  rights  of  way  afore- 
said, and  with  the  understanding  that  the  said  timber  should  be  cut  within  six 
months  from  date  of  said  contract,  and  which  timber  on  said  above-mentioned 
tracts  has  been  hauled  by  the  Arkansas  Southeastern  Railroad  Company,  and 
manufactured  by  the  Sunamit  Lumber  Company  under  the  contract,  notwith- 
standing defendant's  failure  and  refusal  to  perform  the  obligations  it  assumed 
and  undertook  thereunder. 

"That  upon  the  signing  and  execution  of  the  aforesaid  contract  a  copy 
thereof,  together  with  a  certified  check  drawn  by  your  orator  for  the  sum  of 
fifty  thousand  ($50,000)  dollars,  was  deposited  with  the  Fourth  National  Bank 
of  St  Louis,  Missouri,  to  be  held  by  the  said  bank,  subject  to  the  final  com- 
pletion and  carrying  out  of  the  contract,  when  same  should  be  paid  to  the 
Summit  Lumber  Company  as  part  of  the  purchase  price  of  the  lands  and 
timber  and  rights  of  way  to  be  conveyed,  as  hereinabove  set  forth ;  and  that 
your  orator  has  in  every  particular  fully  performed  its  part  of  said  contract 
so  far  as  the  same  has  been  possible,  and  has  made  r^eated  demands  upon 
the  Summit  Lumber  0>mpany  and  the  Arkansas  Southeastern  Railroad  Com- 
pany to  carry  out  and  perform  their  obligations  thereunder,  but  without  avail ; 
that  said  Summit  Lumber  Company  caused  abstracts  to  about  one-half  of  the 
lands  and  timber  situated  in  Union  parish,  and  in  the  aforesaid  territory, 
to  be  furnished  to  your  orator  and  its  attorney  within  the  time  provided,  but 
for  some  unknown  reason  has  failed  and  refused  to  furnish  abstracts  for  the 
balance  of  said  lands  and  timber  covered  by  said  contract,  and  that  your 
orator  is  now  having  the  titles  to  the  remainder  of  the  lands,  timber,  and 
rights  of  way  belonging  to  the  Sunmiit  Lumber  Ck)mpany  and  this  defendant 
abstracted,  and  expects  to  have  the  same  completed  within  the  next  thirty 
days,  for  the  puri>ose  of  ascertaining  the  exact  quantity  thereof,  in  order  that 
a  legal  tender  of  the  balance  of  the  purchase  price,  after  crediting  the  price 
of  the  timber  received  by  the  Summit  Lumber  Company  from  your  orator 
in  part  payment,  may  be  made  to  the  Summit  Lumber  Company  in  the  manner 
prescribed  by  law,  and  a  suit  for  the  specific  performance  of  said  contract 
instituted  against  said  defendant  by  your  orator,  and  all  of  which  it  is  im- 
possible to  do  without  first  having  said  abstracts. 

'That  all  of  the  timber  embraced  in  said  contract  having  been  estimated  in 
the  manner  therein  provided,  and  the  contract  partially  performed,  your  orator, 
acting  and  relying  upon  the  good  faith  of  the  Arkansas  Southeastern  Railroad 
Company  to  carry  out  their  contract,  added  another  large  sawmill  to  its 
manufacturing  plant,  at  a  cost  largely  exceeding  one  hundred  thousand  dollars, 
and  which  otherwise  would  not  have  been  done,  especially  at  this  time,  and, 
in  addition,  caused  the  dismissal  of  all  suits  pending  by  it  against  the  Ar- 
kansas Southeastern  Railroad  Company  and  the  Summit  Lumber  Company, 
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and  now  !t  is  desirous  of  and  entitled  to  a  specific  performance  of  the  said 
contract  by  this  defendant 

''That  the  said  railroad  company,  through  its  officers,  agents,  and  employes, 
has  illegally  and  tortiously  entered  upon  and  taken  possession  of  a  part  of 
the  rights  of  way  on  the  east  side  of  the  Little  Loutre  in  Union  parish,  Louisi- 
ana, and  which  your  orator,  under  said  contract,  is  the  equitable  owner 
and  possessor,  and  that  it  has  constructed  thereon  a  railroad,  logging  or  tram 
road,  a  distance  of  about  one-fourth  of  a  mile,  and  that  unless  restrained  that 
said  company  will  continue  the  construction  of  the  said  railroad,  logging  or 
tram  road,  and  will  run  locomotives  and  cars  over  the  same  for  the  purpose  of 
transporting  timber  to  the  Summit  Lumber  Company,  and  over  and  through 
valuable  property  and  timber  lands  owned  and  possessed  by  your  orator. 
[Here  we  omit  allegations  as  to  the  value  of  the  property  involved  in  the  suit, 
which  is  shown  to  greatly  exceed  $2,000.] 

**That  said  defendant  is  not  entitled  to  exercise  under  the  laws  of  the 
state  of  Louisiana  the  right  of  eminent  domain,  because  not  designed  as  a 
public  carrier,  and  that  your  orator's  property,  over  which  said  railroad,  log- 
ging or  tram  road  has  been  permitted  to  be  constructed,  in  consequence  of  the 
contract  entered  into  by  this  defendant  with  your  orator,  could  not  have  been 
taken,  and  the  said  railroad,  logging  or  tram  road  would  not  have  been  per- 
mitted to  be  constructed  thereon,  but  for  the  entering  Into  of  the  aforesaid 
contract,  and  the  obligation  expressed  and  undertaken  by  this  defendant  *to 
tear  up  and  remove,  or  cause  to  be  torn  up  and  removed,  all  its  railroad 
lying  and  situate  between  the  west  side  of  the  Little  Loutre  to  the  east  side 
of  the  Big  Loutre  creek,  in  the  parish  of  Union,  Louisiana,  within  the  period 
of  twelve  months  from  March  21,  1906  (being  the  date  of  the  contract  between 
Summit  Lumber  Company  and  your  orator),  or  as  much  earlier  as  the  Sununlt 
Lumber  Company  can  cut  and  this  defendant  convey  all  the  timber  the  former 
company  owns  within  the  last  mentioned  and  described  territory,'  and  that 
this  defendant  *would  not,  nor  any  one  by  its  procurement,  either  directly  or 
indirectly,  build  any  railroad  or  tramroad  Into  the  territory  at)ove  mentioned 
and  described,*  and  in  which  territory  your  orator  purchased  the  pine  timber 
and  the  rights  of  way  enjoyed  and  belonging  to  the  Summit  Lumber  Company 
and  to  the  Arkansas  Southeastern  Railroad  Company,  within  a  period  of  five 
years  from  the  21st  day  of  March,  1906. 

"Wherefore,  the  premises  considered,  your  orator  prays  that  a  writ  of 
injunction  may  issue  to  the  Arkansas  Southeastern  Railroad  Company,  its  offi- 
cers, agents,  and  employes,  perpetually  enjoining  it  and  them  from  entering 
upon  and  committing  further  acts  of  trespass,  such  as  cutting  and  felling  of 
trees,  constructing  embankments  for  railroads,  logging  roads,  or  tramroads, 
running  locomotives  or  cars,  or  from  in  any  manner  going  beyond,  with  eith^ 
its  railroad,  logging  or  tram  road,  the  west  bank  of  the  Little  Loutre  creek,  in 
Union  parish,  Louisiana,  or  from  going  upon  any  of  the  lands  of  your  orator 
east  of  the  Little  Loutre  and  outside  of  or  beyond  the  territory  specially  re- 
served by  the  defendant  company  in  the  contract  hereinabove  referred  to  and 
made  a  part  thereof,  and  from  in  any  manner  disturbing  your  orator's  posses- 
sion and  enjoyment  of  the  rights  of  way  east  of  the  Little  Loutre,  outside  of 
or  beyond  the  aforesaid  described  and  specially  reserved  territory  to  the  de- 
fendant company ;  and  that,  if  it  should  be  held  by  this  honorable  court  that 
the  defendant  company  has  unlawfully  and  tortiously  entered  upon  and  taken 
possession  of  any  part  of  your  orator's  property  as  set  forth  in  this  bill,  and 
particularly  beyond  the  west  bank  of  the  Little  Loutre  creek,  in  Union  parish, 
Louisiana,  that  said  defendant  company  be  ordered  to  vacate  the  same,  and  to 
remove  any  construction  or  obstructions  illegally  placed  thereon ;  that  a  writ 
of  subpoena  may  issue  to  the  said  Arkansas  Southeastern  Railroad  Company 
requiring  it  to  answer,  not  under  oath,  this  bill  of  complaint  and  the  various 
matters  therein  set  forth,  and  that,  forasmuch  as  the  matter  is  urgent  and  does 
not  admit  of  a  notice  of  a  motion  for  a  preliminary  injunction,  a  temporary 
restraining  order  may  issue,  enjoining  the  said  defendant  company,  Its  officers, 
agents,  and  employes,  from  further  trespassing  upon  your  orator's  property, 
or  from  constructing  any  embanlunent,  railroads,  or  logging  roads  or  tram- 
roads,  or  from  running  its  locomotives  or  cars  beyond  the  west  bank  of  the 
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Little  Loutre  creek,  as  specifically  set  forth  herein,  until  the  final  hearing  of 
this  cause,  or  until  such  time  as  to  your  honors  may  seem  meet. 

"Your  orator  prays  for  such  other  and  further  orders  and  general  relief  as 
may  seem  proper  in  the  premises." 

It  will  he  observed  that  the  bill  contains  no  reference  to  the  suit  in  the 
state  court.  In  the  state  court.  Judge  Dawkins  dissolved  the  injunction  on 
August  20,  1906,  which  he  had  theretofore  granted.  On  September  8,  1906,  19 
days  after  the  state  Judge  had  dissolved  the  injunction  in  the  state  court 
case,  the  bill  In  this  case  was  presented  to  one  of  the  Judges  In  the  court  below^ 
who  granted  a  temporary  restraining  order  and  set  the  application  for  injunc- 
tion for  hearing  on  the  first  Monday  in  October,  1906.  The  case  came  on  to  be 
further  heard  on  November  3,  1906,  on  the  application  for  Injunction,  and  It 
was  ordered  by  one  of  the  Judges  of  the  Circuit  Court  that  the  injunction 
theretofore  awarded  "be  continued  until  the  hearing  of  this  cause."  The  de- 
fendant, the  Arkansas  Southeastern  Railroad  Company,  appealed  from  this  in- 
terlocutory order.  Act  June  6,  1900,  c.  803,  31  Stat  660  [U.  S.  Comp.  St.  1901, 
p.  551].  It  is  assigned,  with  many  specifications  of  error,  that  the  court  below 
erred  In  continuing  the  injunction  and  in  not  dissolving  It  and  dismissing  the 
bill. 

Two  of  the  assignments  of  error  are  as  follows: 

(1)  "It  Is  manifest,  from  an  inspection  of  defendant's  plea  and  the  exhibits 
thereto  attached  and  made  a  part  thereof,  the  authenticity  and  correctness  of 
which  are  In  nowise  challenged,  that  the  complainant,  on  the  16th  day  of  Au- 
gust, 1906,  voluntarily  invoked  the  Jurisdiction  of  the  district  court  of  the 
Fourth  Judicial  district  of  the  state  of  Louisiana,  by  filing  its  petition  therein 
against  the  defendant  and  the  Summit  Lumber  Company,  praying  for  an  in- 
junction upon  the  identical  grounds  attempted  to  be  presented  by  the  com- 
plainant's bill  herein;  and  that  thereby  said  district  court  of  said  Fourth 
judicial  district  of  the  state  of  Louisiana  had,  prior  to  the  11th  day  of  Sep- 
tember, 1906,  the  date  of  the  filing  of  the  complainant's  bill  herein,  acquired 
exclusive  Jurisdiction  over  the  patties  to  and  the  subject-matter  of  the  contro- 
versy attempted  to  be  presented  l>y  the  bill  herein,  and  the  court  erred  in 
awarding  an  Injunction  and  in  not  dismissing  said  bill." 

(2)  "It  Is  manifest,  from  an  Inspection  of  complainant's  bill,  that  Summit 
Lumber  Company  is  a  necessary  party,  and  that  in  its  absence  no  final  decree 
can  be  entered  adjudicating  the  respective  rights  of  the  parties  litigant,  and 
the  court  erred  In  awarding  a  writ  of  Injunction,  in  the  absence  of  having 
said  Summit  Lumber  Company  a  party  to  said  cause." 

Stubbs,  Russell  &  Theus,  J.  W.  Elder,  and  W.  Hall  Trigg  (F.  M. 
Etheridge,  of  counsel),  for  appellant. 

E.  H.  Farrar  and  Lamkin,  Millsaps  &  Dawkins,  for  appellee. 

Before  McCORMICK  and  SHELBY,  Circuit  Judges,  and  SAUN- 
DERS, District  Judge. 

SHELBY,  Circuit  Judge,  having  made  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

The  learned  counsel  for  the  appellant  cites  many  authorities  bearing 
on  the  question  raised  by  the  first  assignment  of  error,  but  we  have 
concluded  that  it  is  only  necessary  to  consider  and  decide  the  question 
involved  in  the  second  assignment,  which  we  have  quoted  in  the  state- 
ment 

The  complainant — appellee  in  this  court — the  Union  Sawmill  Com- 
pany, is  an  Arkansas  corporation,  owning  large  tracts  of  timber  land 
in  Union  parish.  La.  The  defendant — appellant  in  this  court — the 
Arkansas  Southeastern  Railroad  Company,  is  a  Louisiana  corporation, 
chartered  to  construct  a  railroad  through  Union  parish,  Louisiana. 
The  beginning  or  northern  terminus  of  the  railroad  was  at  the  mill 
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of  the  Summit  Lumber  Company,  a  corporation  organized  under  the 
laws  of  Arkansas,  but  having  its  principal  place  of  business  in  Union 
parish,  La.  The  railroad  of  the  defendant  was  a  logging  road  con- 
structed and  operated  to  serve  the  Summit  Lumber  Company.  There 
was  litigation  between  the  complainant  and  the  defendant  and  the  Sum- 
mit Lumber  Company.  This  litigation  was  compromised  or  agreed 
to  be  settled  by  agreements  between  the  three  corporations.  Two 
agreements  were  made,  which  are  described  in  the  bill.  As  they  are 
described  in  the  bill,  which  we  have  set  out  in  the  statement,  the  two 
agreements  constitute  one  transaction  by  which  the  pending  litiga- 
tion between  the  three  corporations  was  intended  to  be  settled.  This 
settlement  was  to  be  effected  by  the  dismissal  of  the  litigation  between 
them,  and  by  the  purchase  by  the  complainant  of  certain  lands  and 
timber  and  rights  of  way  in  which  the  defendant  and  the  Summit 
Lumber  Company  were  both  interested.  The  bill  avers  performance 
on  the  part  of  the  complainant,  and  alleges  that  it  has  "made  repeated 
demands  upon  the  Summit  Lumber  Company  and  the  Arkansas  South- 
eastern Railroad  Company  to  carry  out  and  perform  their  obligations 
thereunder,  but  without  avail."  It  is  alleged  that  the  complainant 
has  deposited  its  certified  check  for  $50,000  with  the  Fourth  National 
Bank  of  St.  Louis,  Mo.,  to  be  held  by  that  bank  and  paid  to  the  Sum- 
mit Lumber  Company  as  a  part  of  the  purchase  price  of  the  lands 
and  timber  and  rights  of  way  embraced  in  the  contracts.  It  clearly 
appears  that  the  Summit  Lumber  Company  has  a  larger  interest  in 
the  subject-matter  of  the  contracts  than  the  defendant  railroad  com- 
pany. 

The  connection  and  interest  of  the  Summit  Lumber  Company  with 
the  controversies  between  the  complainant  and  the  defendant  is  ap- 
parent in  every  material  paragraph  of  the  bill.  It  was  interested  in 
the  suits  dismissed,  in  the  rights  of  way  and  property  agreed  to  be 
sold;  it  is  to  receive  the  purchase  money;  the  railroad,  the  construc- 
tion and  operation  of  which  are  sought  to  be  enjoined,  begins  at  its 
mill  and  is  operated  to  convey  timber  to  its  mill,  and  it  has  no  other 
means  of  being  furnished  with  timber.  It  is  expressly  alleged  in  the 
bill  that  the  railroad  "is  being  constructed  only  for  temporary  use  as 
a  logging  or  turn  (tram)  road  for  the  conveyance  of  timber  to  the  mill 
of  the  said  Summit  Lumber  Company,  which  is  the  northern  terminus 
and  point  of  origin  of  the  said  Arkansas  Southeastern  Railroad  Com- 
pany."   Again  it  is  alleged : 

"That  unless  restrained,  the  said  company  will  continue  the  construction  of 
the  said  railroad  or  logging  or  tram  road,  and  will  run  locomotives  and  cars 
over  the  same  for  the  purpose  of  transporting  timber  to  the  Summit  Lumb^ 
CJompany." 

One  main  purpose  of  the  bill  is  to  enjoin  the  railroad  company  from 
serving  the  Summit  Lumber  Company.  If  the  Union  Sawmill  Com- 
pany gets  the  relief  prayed  for,  it  would  put  the  Summit  Lumber  Com- 
pany out  of  business  and  close  its  mills.  That  was  the  aim  of  the 
suit  in  the  state  court,  and  is  the  chief  purpose  of  the  injunctive  fea- 
ture of  the  bill  here.  It  is  clear  to  us  that  a  decree  aflfecting  the  rights 
of  the  Summit  Lumber  Company  so  vitally  ought  not  to  be  rendered 
without  giving  that  company  an  opportunity  to  defend. 
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The  aim  of  a  court  of  equity  is  to  do  complete  justice  by  deciding 
upon  and  settlin^^  the  rights  of  all  persons  directly  interested  in  the 
subject  of  the  suit,  so  as  to  make  the  performance  of  the  order  of  the 
court  safe  to  those  who  are  required  to  obey  it,  and  to  prevent  future 
litigation.  To  accomplish  this  end,  all  persons  materially  interested 
in  the  subject  ought  generally  to  be  parties  to  the  suit.  There  is  a 
class  of  persons  who  are  not  only  termed  necessary  parties,  but  who 
are  indispensable  parties,  to  wit,  persons  who  not  only  have  an  in- 
terest in  the  controversy,  but  an  interest  of  such  a  nature  that  a  final 
decree  cannot  be  made  without  either  affecting  that  interest  or  leav- 
ing the  controversy  in  such  a  condition  that  its  final  termination  may 
be  wholly  inconsistent  with  equity  and  good  conscience.  California 
V.  Southern  Pacific  Co.,  157  U.  S.  229,  260,  16  Sup.  Ct.  691,  39  L. 
Ed.  683;  Gregory  v.  Stetson,  133  U.  S.  579,  10  Sup.  Ct.  422,  33  L. 
Ed.  792 ;  Minnesota  v.  Northern  Securities  Co.,  184  U.  S.  199,  22  Sup. 
Ct.  308,  46  L.  Ed.  499.  We  think  that  the  application  of  this  rule 
shows  that  the  Summit  Lumber  Company  is  a  necessary  party  to  this 
suit 

Although  the  appeal  is  taken  from  an  interlocutory  order  continu- 
ing in  force  an  injunction,  if  the  court  is  of  opinion  Uiat  relief  cannot 
be  granted,  and  that  on  the  final  hearing  the  bill  must  be  dismissed, 
it  is  the  duty  of  the  court  to  save  both  parties  the  expense  of  further 
litigation  by  making  a  final  disposition  of  the  case.  Smith  v.  Vulcan 
Iron  Works,  166  U.  S.  618,  17  Sup.  Ct.  407,  41  L.  Ed.  810. 

The  Summit  Lumber  Company  and  the  complainant  both  being 
corporations  created  under  the  laws  of  the  same  state,  and,  for  the 
purposes  of  jurisdiction,  citizens  of  the  same  state,  the  jurisdiction  of 
the  Circuit  Court  will  be  defeated  when  it  is  made  a  party;  and  yet 
its  interest  in  the  case  is  such  that  the  relief  called  for  by  the  bill  can- 
not be  granted  without  having  it  b^efore  the  court  as  a  party. 

It  foUows  that  the  decree  continuing  the  injunction  must  be  re- 
versed, and  the  cause  remanded,  with  directions  to  dismiss  the  bill 
(Cabaniss  v.  Reno  Min.  Co.,  116  Fed.  318,  323,  64  C.  C.  A.  190),  and 
it  is  so  ordered. 


(154  Fed.  311.) 

PALMER  V.  BRADLEY  et  al 

(Oircolt  Oourt  of  Appeals,  Seventh  Circuit    April  16,  1907.) 

No.  1,324. 

!•  WHXS— CJONTMT— TnOD— aPATUTKS. 

Where  a  foreign  will,  devising  both  real  and  personal  property  In  Illi- 
nois, was  admitted  to  probate,  one  of  the  heirs  of  testator's  estate  was 
entitled  to  contest  the  same  in  the  manner  and  within  the  time  specified 
by  the  Illinois  wlllB  act  (Kurd's  Rev.  St  1906,  c.  148,  §  7),  regulating  will 
contests,  though  it  was  only  claimed  that  the  will  was  void,  in  so  far  as  it 
attempted  to  pass  personal  property,  because  of  a  failure  to  execute  it  in 
a  manner  prescribed  by  the  laws  of  testatrix's  domicile  at  the  time  it  was 
executed,  so  that  no  contest  having  been  made  within  such  time,  the 
decree  admitting  the  will  to  probate  was  a  conclusive  adjudication  of  its 
validity. 
2.  CJoTJBTS— Fbdebai.  CJoubts— JuBisDionoN— Wnx  Contest. 

While  federal  courts  sitting  as  courts  of  chancery  may  entertain  bills 
to  set  aside  wills,  such  courts  nevertheless  observe  the  public  policy  of  the 
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State  where  the  property  to  be  recovered  is  situated  and  the  court  sits 
respecting  the  time  within  which  such  suits  shall  be  brought 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  13,  CJourts,  §  983.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 
For  opinion  below,  see  142  Fed.  193. 

The  appeal  is  from  a  decree,  dismissing  for  want  of  equity  a  bill 
brought  by  appellant  as  heir  at  law  of  his  mother,  Anna  M.  Benedict, 
against  appellee  personally,  and  as  executor  and  trustee  tmder  the 
will  of  Mrs.  Benedict.    The  facts  are  stated  in  the  opinion. 

F.  S.  Winston,  John  Barton  Payne,  Silas  H.  Strawn,  and  John  J. 
Lordan,  for  appellant. 

John  P.  Wilson,  John  J.  Herrick,  and  William  B.  Mcllvine,  for  ap- 
pellee. 

Before  GROSSCUP,   BAKER,   and   SEAMAN,   Circuit  Judges. 

GROSSCUP,  Circuit  Judge,  delivered  the  opinion: 

The  will  was  executed  by  Mrs.  Benedict  in  France  on  the  29th  day 
of  March,  1895,  and  was  admitted  to  probate  .in  the  Probate  Court  of 
Cook  County,  March  26th,  1896 — ^purporting  to  dispose  of  real  estate 
situated  in  Cook  County,  Illinois,  of  the  value  of  about  seventy-five 
thousand  dollars,  and  of  personal  property,  consisting  of  bonds,  mort- 
gages, and  the  like,  in  possession  of  appellee  in  Cook  Coimty,  of  the 
value  of  about  half  a  million  dollars. 

The  bill  filed  December  3rd,  1902,  together  with  the  amended  bill  filed 
August  4th,  1904,  is  to  require  the  appellee  to  account  to  appellant 
for  the  personal  property  thus  coming  into  his  hands  under  the  will. 

The  basis  of  tne  bill  is,  that  though  executed  in  conformity  with 
the  laws  of  Illinois,  where  both  the  personal  property  and  the  real  es- 
tate was  situated,  the  will  is  eflfective  only  as  to  the  real  estate,  be- 
cause of  the  fact  that  it  did  not  conform  to  the  law  of  France,  respect- 
ing the  execution  of  wills — the  testatrix  at  the  time  of  the  execution 
of  the  will  being,  according  to  the  averments  of  the  bill,  domiciled  in 
France — and  is  therefore  ineflfective  as  to  personal  property. 

To  the  bill  appellee  pleaded  substantially  as  follows:  (1)  That 
on  notice  to  appellant  the  will  had  been  duly  admitted  to  probate  by 
order  of  the  Probate  Court;  whereby,  as  between  appellant  and  ap- 
pellee, it  was  adjudicated,  either  that  the  testatrix,  at  the  time  the  will 
was  made,  was  in  fact  domiciled  in  Illinois;  or,  if  domiciled  in 
France,  that  the  will  was  in  fact  executed  in  accordance  with  the  laws 
of  France ;  (2)  That  the  estate  has  been  administered  and  distributed 
through  the  Probate  Court,  running  through  a  period  from  the  26th 
day  of  March,  1896,  until  the  12th  day  of  June,  1902 ;  no  contest  on 
the  ground  herein  named  having  been  instituted;  whereby  appellant 
is  estopped  from  asking  for  the  relief  prayed  for  in  the  bill;  and  (3) 
The  five  years  statute  of  limitations;  which  pleas  having  been  sus- 
tained as  being  good  and  sufficient  in  law,  and  appellant  standing  by 
his  bill,  the  bill  was  dismissed. 

We  do  not  think  it  necessary  to  go  into  these  pleas  in  detail.  Tak* 
en  as  a  whole,  the  first  two  pleas  set  up  a  state  of  facts  that  bars  this 
suit.     It  is  well  settled  in  Illinois,  that  a  judgment  of  the  Probate 
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G)urt  admitting  a  will  to  probate  is  a  final  and  conclusive  adjudica- 
tion of  the  validity  of  the  will,  as  to  all  questions  relating  to  its  validity 
as  a  testamentary  instrument,  until  set  aside  by  a  direct  proceeding 
brought  in  the  manner,  and  within  the  time,  provided  by  the  law  of 
Illinois.  Chicago  Title  &  Trust  Company  v.  Brown,  183  111.  42,  55 
N.  E.  632,  47  L.  R.  A.  798.  No  appeal  was  taken  from  the  judgment 
probating  the  will,  and  no  proceeding  was  brought  to  contest  its 
validity  upon  the  ground  taken  in  this  bill,  within  the  time  fixed  by 
the  statute.  This  attempt,  therefore,  to  invalidate  the  will,  so  far  as 
it  relates  to  personal  property,  is  barred  by  the  lapse  of  time,  unless 
it  can  be  successfully  maintained  that  the  right  that  appellant  is  at- 
tempting now  to  exercise,  and  the  remedy  he  is  invoking,  were  not 
within  5ie  remedial  proceeding  afforded  him  by  the  seventh  section 
of  the  Illinois  statute  of  wills  (Kurd's  Rev.  St.  1905,  p.  2051,  c.  148), 
wherein  it  is  provided,  thiat  unless  contested  within  one  year,  the 
will  as  probated,  is  forever  binding  and  conclusive  on  all  of  the  par- 
ties concerned. 

That  an  heir  may  contest  the  will  under  this  provision  of  the  stat- 
ute, not  only  on  account  of  the  incapacity  or  duress  of  the  testator  or 
testatrix,  but  also  because  the  will  is  not  executed,  in  matter  of  for- 
mality, in  conformity  to  the  law  of  the  place  where  executed,  is  not 
denied  by  counsel  for  appellant.  The  insistence  of  counsel  in  that  re- 
spect is,  that  because  the  will  is  not  wholly  invalid  (is  valid  as  to  the 
real  estate  disposed  of),  there  can  be  no  challenge  under  that  provi- 
sion, of  its  validity  as  to  personal  property — that  so  far  as  this  provi- 
sion for  contest  goes  the  will  must  stand  wholly,  or  fall  wholly. 

We  cannot  concur  in  this  view.  The  seventh  section  of  the  Illinois 
statute  of  wills,  taken  in  connection  with  all  the  provisions  of  the 
Illinois  law  relating  to  the  probate  of  wills,  is  a  statute  of  repose. 
It  embodies  the  public  policy  of  Illinois  that  the  ownership  of  prop- 
erty derived  through  wills  shall  not  be  held  in  uncertainty  for  a  longer 
period  than  the  one  indicated,  and  such  further  period  as  is  necessary 
to  determine  contests  already  pendin^^.  The  question  that  appellant 
had  to  decide  for  himself,  when  the  will  was  probated,  was  not  wheth- 
er the  personal  property  was  or  was  not  subject  to  the  testatrix's 
right  of  disposal;  admittedly  the  testatrix  had  a  right  to  dispose  of 
her  personal  property.  The  sole  question  that  appellant  had  to  decide 
was:  Is  the  will,  to  the  extent  that  it  disposes  of  personal  property, 
valid  or  invalid  by  reason  of  the  fact  that  the  testatrix  did  not  comply 
with  the  formalities  of  the  law  of  France  respecting  the  execution 
of  wills.  And  there  is  no  reason  apparent  to  us,  why  this  question 
relating,  as  it  does,  solely  to  the  validity  of  the  will  as  a  testamentary 
instrument,  to  the  extent  that  it  purports  to  dispose  of  a  part  of  the 
property  involved,  may  not  be  raised  by  the  statutory  contest  provided 
for;  for  a  contest,  like  the  one  now  before  us,  is  in  the  nature 
of  a  bill  in  equity,  carrying,  in  our  judgment,  the  scope  and  the  sus- 
ceptibility of  being  adjusted  to  any  given  conditions  that  a  bill  in 
equity  may  embody.  To  hold  otherwise,  it  seems  to  us,  would  be  to 
sacrifice  substance  to  form — ^to  nullify  this  statute  of  repose  by  con- 
fining it  within  limitations  foimded  on  the  sheerest  kind  of  technical 
considerations. 
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That  a  contest  under  the  seventh  section  of  the  statute  of  wills 
is  not  one  in  which  the  will  must  wholly  stand  or  wholly  fall,  is  de- 
cided we  think  in  Wolf  v.  Bollinger,  62  111.  368 — the  case  of  a  testator, 
who  after  the  publication  of  his  will,  desiring  that  a  tract  of  land  de- 
vised therein  to  B,  should  go  to  A,  drew  a  line  through  B's  name, 
interlining  over  the  same  the  name  of  A,  but  never  caused  the  will 
thus  altered  to  be  republished  or  attested  by  witnesses  as  the  law  pro- 
vides. Having  been  admitted  to  probate,  the  will  was  contested  un- 
der  the  provision  of  the  statute,  as  it  then  stood,  corresponding  to 
section  seven  of  the  statute  of  wills  as  it  now  stands,  the  question 
being  whether  the  will  as  altered  was  effective  as  devising  the  tract 
to  A ;  and  (should  that  be  held  in  the  negative)  was  the  will  effective 
as  devising  the  tract  to  B,  notwithstanding  the  alteration.  And  on 
the  power  of  the  court  under  that  character  of  statutory  contest  to 
settle  these  questions  and  carry  out  its  judgment,  notwithstanding 
the  fact  that  such  proceeding  would  require  not  only  that  the  validity 
of  the  will  should  be  enquired  into,  but  that  the  true  nature  of  the  in- 
strument should  be  established,  the  court  said: 

"But  it  is  insisted  tliat,  at  most,  the  court  had  no  further  authority  than  to 
determine  whether  the  instrument,  as  probated,  was  the  will  of  the  testator 
or  not,  and  that  it  had  no  power  to  establish  the  instrument,  as  originally 
drawn  and  executed,  without  alteration  as  the  true  will. 

"It  is  certainly  an  old  head  of  chancery  jurisdiction  to  establish  the  validity 
of  wills.    Story's  Bq.  Ju.  1443  et  seq.,  and  notes ;  Adam's  Eq.  535. 

"The  true  contest  was,  as  to  which  one  of  two  persons  was  the  devisee  under 
the  will ;  and  it  would  fall  short  of  administering  a  full  measure  of  relief  to 
declare  that  the  one  was  not,  and  leave  it  undetermined,  to  be  adjudged  in  a 
further  suit,  may  be,  whether  the  other  was  a' devisee.  Both  parties  being 
before  the  court.  It  best  consists  with  convenience  and  the  rule  of  chancery 
practice,  that  the  entire  question  as  to  their  opposing  claims  to  the  devise  of 
the  land,  should,  as  between  themselves,  be  put  to  rest,  and  that  it  should  be 
settled  which  one  of  them  was  the  devisee." 

And  in  a  subsequent  case,  Hesterberg  v.  Clark,  166  111.  241,  46  N. 
E.  734,  57  Am.  St.  Rep.  135,  a  like  ruling  was  made. 

The  truth  is,  that  the  bill  now  before  us  is  in  substance,  whatever 
may  be  its  form,  a  direct  attack  upon  the  validity  of  the  will — ^is  based 
on  the  fact  that  while  appellee  claims  the  personal  property  under 
the  will,  appellant  contests  that  claim  because  of  the  invalidity  of  the 
will ;  so  that  unless  this  statutory  provision  for  contest  was  intended 
to  be  limited  merely  to  the  inquiry  of  the  testator's  incapacity  or 
duress,  the  contest  here  presented  is  clearly  within  the  kind  of  con- 
tests that  the  legislature  had  in  mind  when  the  statute  of  wills  was 
enacted.  Indeed  in  many  states  it  has  been  expressly  adjudicated, 
that  upon  the  presentation  of  questions  of  this  character  to  the  Pro- 
bate Court,  the  judgment  might  be  one  of  limited  or  partial  probate — 
a  doctrine  recognized  in  Wolf  v.  Bollinger,  and  Hesterberg  v.  Clark, 
supra;  from  which  it  would  logically  follow  that  the  proceedings  on 
review,  either  by  appeal  or  by  statutory  contest  in  the  nature  of  a  bill 
of  equity,  should  be  equally  plastic  in  tfie  framing  of  a  decree  suitable 
to  the  circumstances  presented. 

Now  if  this  be  the  measure  of  appellant's  right,  were  the  bill  be- 
fore us  being  considered  in  state  courts  of  Illinois,  there  can  be  no 
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enlargement  of  that  right  by  reason  of  the  fact  that  he  has  invoked  the 
jurisdiction  of  the  United  States  Courts.  True,  federal  courts  sitting 
as  courts  of  chancery,  may  entertain  bills  to  set  aside  wills  or  to  de- 
clare wills  invalid;  and  the  same  having  been  done  in  proper  cases, 
to  administer  estates  according  to  the  law  of  the  land.  But  in  such 
suits,  the  federal  courts,  just  a?  much  as  the  state  courts,  must  ob- 
serve the  public  policy  of  the  state  where  the  property  to  be  recovered 
is  situated,  and  the  court  sits,  respecting  the  time  within  which  such 
suits  shall  be  brought — the  statutes  of  repose  that  prevail  in  the  state 
where  the  property  is  situated  and  the  suit  is  brought ;  for  this  is  not 
primarily  and  substantially,  so  much  a  case  to  enforce  French  law  in 
Illinois,  as  it  is  a  case  to  recover  Illinois  property  on  the  ground  that 
by  the  law  of  Illinois,  the  will,  so  far  as  it  related  to  personal  property, 
was  invalid,  because  it  did  not  conform  to  the  French  law  respecting 
its  execution ;  and  a  party  who  thus  comes  into  a  United  States  court, 
within  the  state  of  Illinois,  for  the  purpose  of  thus  enforcing  the  Illi- 
nois law,  must  conform  himself  to  the  procedure  respecting  time  limits 
that  the  Illinois  law  imposes. 

The  judgment  of  the  Circuit  Court  is 

Affirmed. 


<154  Fed.  315.) 

NEW  YORK  ft  CUBA  MAIL  S.  S.  CO.  v.  ROYAL  EXCHANGE  ASSUB. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  186. 

1.  Insubanos— Mabine  Policy— Construction— Fbbight. 

A  marine  policy,  insuring  freiglit  on  board,  or  not  on  board,  yalned 
at  £2,062,  or  actual  freigbt,  If  more,  "full  interest  admitted,  the  policy 
being  deemed  sufficient  proof  of  interest,"  should  be  construed  to  cover 
the  freiglit  at  risk  at  the  valuation  specified,  though  the  freight  actually 
at  risk  was  much  less  in  value. 

2.  Sams— AoTUAi.  Fbeioht— Pebcentage. 

Where  a  marine  policy  insured  freight  on  board,  or  not  on  board,  val- 
ued at  a  specified  sum,  or  actual  freight,  if  more,  full  interest  admitted, 
and  of  the  actual  freight  insured  lost  the  whole,  except  a  small  salvage, 
there  having  been  no  abandonment,  the  percentage  of  actual  freight  lost 
should  have  been  applied  to  the  value  in  the  policy. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  §  1250.] 

AppNeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  145  Fed.  713. 

Harrington  Putnam  and  Wing,  Putnam  &  Burlingham,  for  ap- 
pellant. 

Frederick  M.  Brown  and  Butler,  Notman  &  Mynderse,  for  appellee. 
Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

WALLACE,  Circuit  Judge.  This  is  an  appeal  by  the  libelant  from 
a  decree  in  an  action  brought  to  enforce  a  policy  of  marine  insurance, 
and  the  appeal  presents  the  question  of  the  amount  of  the  recovery 
to  which  the  libelant  is  entitled  under  the  policy.    The  libelant  was  the 
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owner  of  the  steamship  Vigilancia,  a  steamship  employed  in  carrying- 
general  cargo  and  passengers  between  New  York,  Cuba,  and  Mexican 
ports;  and  October  15,  1900,  effected  insurance  with  the  respondent 
by  the  policy  in  suit  against  loss  of  the  steamship's  freight  by  perils 
of  the  seas  for  the  period  of  12  months.  The  subject  of  insurance 
was  recited  in  the  policy  as  follows :  "Being  on  freight  on  board,  or 
not  on  board,  valued  at  £2,062,  or  actual  freight,  if  more."  A  printed 
slip  was  annexed  to  the  policy  reading  "full  interest  admitted,  the 
policy  being  deemed  sufficient  proof  of  interest,"  with  permission  to 
the  insured  to  detach  it  should  the  policy  have  to  be  produced  in  a 
court  of  law.  During  the  life  of  this  policy,  and  while  on  a  voyage 
from  Vera  Cruz  to  New  York,  via  Progreso  and  Havana,  carrying 
general  and  other  cargo  on  freight,  the  Vigilancia  stranded  on  Colo- 
rado Reef,  to  the  westward  of  Havana,  on  January  14,  1901.  A  part 
of  the  cargo  was  destroyed  by  stranding,  and  other  portions  were  sac- 
rificed by  jettison.  The  steamship  remained  aground  for  nearly  five 
months,  being  floated  on  June  2,  1901.  By  these  perils  she  was  pre- 
vented from  earning  her  pending  freight.  The  salvors  brought  her 
to  New  York,  where  she  was  sold;  but  her  damages  were  so  great 
as  to  make  her  a  total  loss.     She  was  not  repaired  until  May  20,  1902. 

When  the  Vigilancia  left  Vera  Cruz  bound  for  New  York,  her 
freight  was  partly  collectible  at  New  York,  and  had  been  partly  prepaid. 
The  total  prepaid  freight  was  $3,467.41,  made  up  of  $1,173  for  carrying 
cattle  and  $2,094.41  for  general  merchandise.  As  to  both  classes  of 
freight,  it  was  provided  by  the  shipping  agreements  that  the  prepaid 
freight  should  not  be  refunded  or  returned.  The  other  freight  moneys 
collectible  at  New  York,  amounted  to  $3,431.02.  Of  this  amount  only 
$948.49  was  ever  collected,  and  that  was  collected  at  an  expense  which 
left  a  net  return  of  only  $38.02.  Cargo  had  been  engaged  at  Havana 
by  the  libelant  for  transportation  by  its  line  from  Havana  to  New 
York,  and  which  the  libelant  intended  to  ship  by  the  Vigilancia ;  and, 
if  this  cargo  had  been  shipped  by  the  Vigilancia,  the  freight  that  would 
have  been  earned  thereby  would  have  been  $3,000.  Being  unable  to 
send  this  cargo  by  the  Vigilancia,  the  libelant  sent  it  by  one  of  the 
other  vessels  of  its  line,  and  received  the  freight  therefor. 

The  court  below  decreed  for  the  libelant  for  the  sum  of  $4,907.04, 
allowing  a  recovery  only  for  the  proportion  which  the  lost  freight 
bore  to  the  policy  valuation,  and  not  including  in  the  lost  freight 
the  freight  on  the  cargo  engaged  at  Havana. 

The  policy  in  suit  belongs  to  a  class  which  are  now  frequently 
made  whereby  freight  is  insured  by  a  valued  time  policy,  and  which 
the  parties  intend  to  be  in  force  during  the  whole  period,  irrespective 
of  the  ship's  actual  freight  engagements.  They  are  made  to  cover 
losses  the  amount  of  which  cannot  be  forecast  with  approximate  ac- 
curacy, and  in  order  to  protect  the  shipowner  to  the  extent  of  his 
probable  or  possible  loss  by  the  interruption  of  the  engagements  of 
his  vessel  at  any  time  during  the  period  agreed  upon.  It  is  quite 
legitimate  for  the  parties  to  make  a  contract  for  an  insurance  which 
they  estimate  to  be  the  fair  average  value  of  the  freight  at  risk  at  all 
times  during  the  life  of  the  policy ;  and,  having  made  it,  they  are  held 
to  it,  whether  it  proves  to  have  been  larger  or  smaller  than  the  value 
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which  actually  happened  to  be  at  risk  at  the  time  of  the  loss.  An  in- 
surance on  expected  freight,  which  may  or  may  not  be  that  of  a  full 
loading  of  the  vessel,  attaches  whenever  some  cargo  has  been  shipped 
and  some  freight  is  at  risk;  and  the  valuation  attaches  upon  that 
freight,  and  fixes  finally  the  estimated  value  of  the  freight  at  risk  in 
the  event  of  a  total  loss.  The  whole  sum  of  the  valuation  is  to  be 
treated  as  the  value  of  the  freight  at  risk,  notwithstanding  the  freight 
actually  at  risk  proves  to  have  been  much  less  in  value.  "The  dif- 
ference in  effect  between  a  valued  and  an  open  policy  is  that  under  an 
open  policy  in  case  of  loss  the  assured  must  prove  the  actual  value  of 
the  subject  of  insurance;  in  a  valued  policy  he  need  never  do  so,  the 
valuation  in  the  policy  being  conclusive  between  the  parties."  Ar- 
nould,  Insurance,  §  339. 

In  all  valued  policies,  the  valuation  refers  to  the  value  in  the  event 
of  the  total  loss  of  the  subject  insured,  and  its  effect  is,  if  the  loss  is 
total,  to  make  the  underwriter  liable  for  the  sum  valued,  if  the  insur- 
ance is  equal  to  that  sum ;  and,  if  the  loss  is  not  total,  to  make  the 
underwriter  liable  in  the  proportion  borne  by  the  partial  loss  to  the 
total  loss.  It  is  sometimes  said  of  policies  insuring  freight  that  the 
valuation  may  be  opened  when  it  appears  that  but  an  inconsiderable 
amount  of  freight  was  actually  at  risk.  What  is  meant  by  this  is 
well  pointed  out  by  Gorrel  Barnes,  J.,  in  The  Main,  L.  R.  (Prob.  1894) 
324.  Referring  to  Forbes  v.  Aspinall,  13  East,  323,  where  the  sub- 
ject was  considered,  he  said: 

That  decision  was  "only  an  authority  for  a  well-known  proposition,  v;z.: 
That  where  both  parties  contemplated  the  freight  Insured  to  be  on  a  full  and 
complete  cargo,  and  when  in  fact  part  only  of  the  cargo  is  shipped,  the  freight 
upon  the  part  cargo  is  only  at  risk,  so  that  there  must  be  what  is  called  an 
opening  of  the  valuation.  In  strictness.  It  is  not  an  opening  of  the  valua- 
tion, but  is  merely  a  reduction  In  proportion  to  the  cargo  shipped ;  the  valua- 
tion still  being  held  binding  as  a  valuation  on  that  portion  which  Is  shipped." 

Where  by  mistake  or  design  the  amount  of  freight  actually  at  risk 
IS  shown  to  have  been  much  less  than  was  contemplated  by  the  parties 
to  the  policy,  different  considerations  arise  which  need  not  be  adverted 
to  in  view  of  the  facts  in  the  present  case. 

It  was  competent  for  the  parties  to  agree  that  the  valuation  should 
stand  for  the  value  of  the  freight  upon  all  the  cargo  on  board  the 
steamer  at  the  happening  of  the  loss,  whether  prepaid  or  not;  or  for 
the  value  of  all  the  freight  at  the  insurer's  risk  at  the  happening  of  the 
loss.  The  important  question  in  the  case  is  whether  the  one  or  the 
other  of  these  valuations  is  applicable;  in  other  words:  What  was 
the  subject  of  insurance?  And  that  question  depends  upon  the  in- 
tention of  the  parties  as  evidenced  by  the  language  of  the  policy.  In 
voyage  policies  it  is  often  possible  to  ascertain  the  intention  of  the 
parties  from  the  extrinsic  facts  connected  with  the  contract  of  insur- 
ance ;  as  where  the  charter  party  is  produced,  and  its  terms  in  respect 
to  freight  are  known  to  the  underwriter  when  the  policy  is  issued,  and 
are  supposed  to  be  within  the  contemplation  of  the  parties.  As  is 
pointed  out  by  Mr.  Justice  Blackburn,  in  Allison  v.  Bristol  Marine  In- 
surance Co.,  1  App.  Cas.  209,  231 : 
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**The  presumption  is,  when  freight  is  insured,  that  the  charter  party  was 
disclosed  to  the  underwriter." 

In  Williams  v.  North  China  Insurance  Co.,  L.  R.  I.  C.  P.  Div.  757, 
in  considering  the  question  what  was  insured  under  the  words  "esti- 
mated freight,"  in  the  policy,  Jessel,  M.  R.,  said: 

*'Was  it  meant  that  the  total  freight,  including  adyances,  should  be  insured, 
or  only  so  much  of  the  freight  as  remained  unpaid,  or  due,  or  to  become  due, 
to  the  shipowner?  It  is  really  a  question  of  fact.  The'  words  of  the  policy 
may  mean  either.  They  may  cover  the  portion  of  the  freight  paid  in  advance 
or  not    To  ascertain  whether  they  do,  we  must  look  at  the  evidence." 

Pollock,  B.,  said: 

'*I  think  we  may  look  at  all  the  circumstances  to  see  what  was  the  subject- 
matter  of  the  insurance,  and  I  think  they  show  that  the  subject-matter  was 
the  gross  freight" 

In  time  policies  like  the  present  there  are  usually  few  extrinsic 
facts  of  value  to  throw  any  light  upon  the  meaning  of  the  language 
in  the  policy  in  respect  to  the  subject  of  the  insurance.  In  the  present 
case  there  are  none.  The  policy  insures  "freight  on  board,  or  not  on 
board."  These  words  may  mean  the  gross  freight,  or  they  may  mean 
the  freight  at  risk.  The  appellee  insists,  in  substance,  that  they  are 
intended  to  describe  the  freight  on  the  whole  cargo  of  the  vessel, 
whether  prepaid  or  not,  at  the  time  of  the  happening  of  the  loss,  and 
consequently  that  the  valuation  must  be  taken  as  applying  accordingly. 
If  this  is  true,  there  was  no  loss  as  regards  the  prepaid  freight,  and 
the  amount  is  to  be  disallowed  in  estimating  the  amount  of  the  partial 
loss.  The  appellant  insists  that  these  words  are  not  intended  to  in- 
clude prepaid  freight,  but  describe  all  the  freight  at  risk  at  the  hap- 
pening of  the  loss,  including  such  as  might  accrue  for  cargo  engaged, 
but  not  actually  loaded. 

In  considering  this  question  two  considerations  are  pertinent,  and 
these  are  both  referred  to  in  Allison  v.  Bristol  Marine  Ins.  Co.,  supra, 
decided  by  the  House  of  Lords.    Lord  Hetherley  used  this  language : 

'*It  is  to  be  held  in  all  cases  that  that  in  respect  to  which  the  insurance 
is  made  is  that  which  is  capable  of  being  a  subject-matter  of  insurance,  viz., 
that  which  is  at  risk;  and  that,  in  regarding  the  contract  of  insurance,  we 
must  not  assume,  and  we  cannot  in  any  way  consistently  with  the  law  assume, 
that  the  insured  is  endeavoring  to  effect  a  policy  upon  that  which  is  at  no 
risk  whatever.  Next,  when  we  come  to  look  at  the  contract  itself,  it  being 
a  contract  of  freight,  we  have  to  remember  that  for  a  very  long  time  it  has 
been  settled  in  our  maritime  law  that  prepaid  freight  cannot  be  recovered. 
I  think,  when  we  consider  these  two  points,  we  shall  be  led  very  easily  and 
safely  to  the  solution  of  the  difficulty  which  appears  to  have  arisen  in  the 
case  before  us." 

In  Oriental  S.  S.  Co.  v.  Tylor  (1893)  22  Q.  B.  516,  Lord  Esher  said: 
"From  the  moment  when  it  becomes  payable,  advance  freight  cannot  be  in- 
sured by  the  shipowner.  The  freight,  according  to  the  contract,  is  then  due 
to  him  by  virtue  of  the  contract  at  that  time  and  at  that  moment  That  does 
not  depend  upon  whether  the  ship  arrives  or  not.  It  is  payable  at  that  mo- 
ment It  is  money  payable  on  contract,  and  on  contract  not  depending  upon 
any  vicissitudes  of  his  voyage  at  all." 

We  think  these  considerations  are  controlling  in  the  present  case, 
and  that  the  terms  "freight  on  board,  or  not  on  board*'  are  not  in- 
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tended  to  include  prepaid  freight.  We  cannot  for  a  moment  suppose 
that  the  parties  intended  to  insure  property  in  which  the  Ubelant  would 
have  no  interest.  We  think  they  intended  as  the  valued  subject  of 
insurance  the  freight  at  the  libelant's  risk,  and  not  the  gross  freight, 
in  which  the  libelant  might  have  only  a  fractional  interest.  The  words 
"on  board,  or  not  on  board,"  have  no  material  bearing  upon  the 
point.  They  are  intended  to  cover  such  freight  as  may  accrue  upon 
the  cargo  actually  or  constructively  in  the  custody  of  the  vessel, 
although  the  cargo  has  not  actually  been  laden  upon  the  vessel. 
Tonge  V.  Watts,  2  Strange,  1251;  Forbes  v.  Aspinall,  supra;  Adams 
v.  Pennsylvania  Ins.  Co.,  1  Rawle  (Pa.)  97;  De  Longuemere  v.  Phoe- 
nix Ins.  Co.,  10  Johns.  (N.  Y.)  127;  Same  v.  New  York  Ins.  Co., 
Id.  201 ;  Minturn  v.  Warren  Ins.  Co.,  84  Mass.  86. 

In  reaching  this  conclusion  we  have  not  overlooked  the  language 
of  some  of  the  clauses  of  the  policy  which  have  been  adverted  to  by 
counsel.  The  policy  is  obviously  a  blank  form  adapted  for  insurance 
of  a  vessel  and  of  her  cargo,  and  many  of  the  clauses  are  applicable 
to  either  the  vessel  or  the  cargo,  and  are  of  no  assistance  in  ascertain- 
ing the  intention  of  the  parties  in  respect  to  the  insurance  of  freight. 
The  parties  agreed  upon  an  insurance,  which  to  the  extent  of  the 
valuation  should  be  a  continuing  indemnity  during  ithe  life  of  the 
policy,  regardless  of  the  accidental  conditions  of  the  particular  voyage, 
and  meant  that,  if  less  freight  than  the  valued  sum  happened  to  be  at 
risk  at  the  time  of  the  loss,  the  valuation  should  nevertheless  stand, 
and  the  loss  be  estimated  accordingly,  subject,  of  course,  to  the  under- 
writer's right  to  any  salvage  which  might  be  realized.  When  such  an 
agreement  is  made,  not  as  a  wager,  but  in  good  faith,  the  underwriter 
having  based  his  premium  upon  such  an  understanding,  there  is  no 
reason  why  it  should  not  be  enforced,  notwithstanding  it  turns  out  that 
the  actual  loss  of  the  insurer  is  considerably  less  than  the  sum  agreed 
upon. 

The  policy  does  not  insure  the  earning  capacity  of  the  vessel  during 
the  term  of  the  policy;  but  the  subject  of  insurance  is  the  freight 
which  may  exist  and  be  at  the  risk  of  the  libelant  at  the  happening 
of  the  loss.  If  the  Havana  cargo  had  been  engaged  specifically  for 
the  Vigilancia,  we  do  not  doubt  that  the  loss  of  freight  on  that  cargo 
would  constitute  a  part  of  the  loss.  Where  the  owner  of  a  vessel 
has  entered  into  a  definite  contract  with  the  owner  of  goods  that  they 
shall  be  transported  by  his  vessel,  and  the  goods  are  at  the  port  of 
shipment  and  ready  to  be  put  on  board  the  vessel  upon  her  arrival 
upon  a  particular  voyage,  the  former  has  an  insurable  interest  in  the 
freight  of  the  goods,  and  under  a  policy  like  this  the  freight  would 
be  at  risk.  Adam  v.  Warren  Ins.  Co.,  22  Pick.  (Mass.)  163 ;  Robin- 
son V.  Manufacturers'  Ins.  Co.,  1  Mete.  (Mass.)  143;  Adams  v.  Penn- 
sylvania Ins.  Co.,  1  Rawle  (Pa.)  97.  Upon  the  facts  in  this  case,  how- 
ever, the  libelant,  although  it  had  an  insurable  interest  in  these  freights, 
had  not,  so  far  as  appears,  by  any  overt  act  appropriated  any  part  of  the 
cargoes  engaged  to  any  particular  vessel  for  transportation ;  nor  does 
it  appear  that  any  cargo  was  actually  at  Havana  awaiting  transporta- 
tion when  the  loss  occurred.  All  this,  however,  makes  but  a  trivial 
difference  in  the  amount  of  the  recovery  wJiich  should  be  awarded. 
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Giving  due  effect  to  the  policy,  the  freight  at  risk  was  actually 
$3,421.02,  but  was  of  the  agreed  value  of  $10,034.72.  Of  the  actual 
freight  the  libelant  lost  the  whole,  except  the  salvage  of  $38.02. 

As  there  does  not  appear  to  have  been  an  abandonment  the  percent- 
age of  actual  freight  lost  should  be  applied  to  the  value  in  the  policy, 
which  will  make  a  recovery  of  $9,923.19.  A  decree  should  have  been 
rendered  for  this  sum  with  interest.  This  amoimt  is  so  largely  in  ex- 
cess of  the  actual  loss  that  we  have  industriously  tried  to  readi  a  differ- 
ent interpretation  of  the  policy,  but  have  been  unable  to  do  so,  and  the 
appellee  must  be  held  to  the  consequences  of  the  contract  which  it  saw 
fit  to  make. 

The  decree  is  reversed  with  costs,  and  with  instructions  to  the  court 
below  to  enter  a  decree  conformably  with  this  opinion. 


(154  Fed.  320.) 

In  re  BEAVER  KNITTING  MILLS. 

(Circuit  CJourt  of  Appeals.  Second  Circuit    April  30,  1007.> 

No.  263. 

1.  Ck>BPOBATioN— Assumption  of  Mobtoaqb  on  Pbopebtt  Pubohased— Con- 

STBuonoN  OF  Resolution. 

A  resolution  passed  by  the  board  of  directors  of  a  corporation  on  April 
6,  1901,  authorizing  and  directing  tlie  president  to  execute  on  bebalf  of 
the  company  "an  agreement  ♦  •  ♦  dated  April  5,  1901,  regarding  ex- 
tension of  time  of  payment  of  second  mortgage  of  |i5,000,"  held  to  refer 
to  and  to  authorize  the  execution  of  a  particular  written  agreement 
which  was  dated  April  5th,  and  to  make  a  provision  of  such  agreement 
by  which  it  assumed  payment  of  the  mortgage  binding  upon  the  com- 
pany, the  mortgage  having  been  given  by  a  prior  owner  upon  property 
which  he  subsequently  conveyed  to  the  company. 

2.  SAICE— POWEBS  OF   DiBECTOBS. 

No  action  of  the  stockholders  is  necessary  to  authorize  or  ratify  an 
agreement  by  the  directors  of  a  corporation  to  assume  a  mortgage  on 
property  purchased  by  the  corporation  as  a  part  paym^it  of  the  purchase 
price. 

3.  Bankbuptct— Liens— Pabt  Paticent  of  Debt  by  Subety. 

A  corporation,  on  a  purchase  of  property,  as  part  payment  of  the  pur- 
chase price  assumed  payment  of  a  debt  secured  by  mortgage  on  the  prop- 
erty, and  which  was  also  secured  by  a  mortgage  on  other  property  of  the 
original  debtor.  The  latter  mortgage  was  foreclosed,  the  property  sold, 
and  the  proceeds,  which  was  less  than  the  debt,  paid  to  the  creditor. 
The  corporation  was  adjudged  a  bankrupt,  and  its  property  sold  clear 
of  liens  which  were  transferred  to  the  proceeds.  Eeld  that,  by  its  as- 
sumption of  the  mortgage  debt,  the  corporation  became  the  principal  debt- 
or and  the  original  debtor  its  surety,  and  the  creditor  was  entitled  to 
prove  his  claim  and  enforce  his  lien  for  the  full  amount  of  the  debt,  with- 
out deducting  the  amount  of  the  proceeds  of  the  other  mortgaged  prop- 
erty, which  on  receiving  payment  in  full  from  the  bankrupt's  estate  he 
held  in  trust  for  the  original  debtor. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

In  Bankruptcy.  On  review  of  order  of  referee  in  re  claim  of 
David  H.  Burrell. 

Upon  the  sale  by  the  trustee  herein  of  certain  property  of  the  bankrupt, 
upon  which  there  were  liens  by  way  of  mortgage,  an  order  was  made  that 
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the  sale  be  made  free  from  liens  and  that  the  liens  attach  to  the  proceeds. 
A  sale  was  had  and  the  trustee  is  in  i)ossession  of  the  proceeds  subject  to 
the  liens.  Dayid  H.  Burrell  claims  that  the  proceeds^  after  the  payment 
of  the  first  mortgage  lien,  be  applied  to  the  lien  held  by  him  of  a  second  mort- 
gage against  said  premises  and  chattel  mortgages  against  personal  property, 
and  that  the  whole  of  his  claim  be  paid  out  of  such  proceeds.  The  trustee 
claims  that  as  there  has  been  a  payment  made  on  account  of  another  mortgage 
made  by  the  same  person  who  made  this  mortgage,  and  for  the  same  debt, 
that  such  amount,  namely,  $1,816.98,  should  be  credited  upon  his  claim  against 
the  moneys  In  the  hands  of  the  trustee.  On  May  15,  1901,  John  Macaulay 
and  wife  executed  and  delivered  their  note  to  David  H.  Burrell,  promising 
to  pay  within  80  days  from  its  date  $6,000,  with  interest  As  security,  they 
gave  two  mortgages,  one  dated  May  15,  1901,  and  acknowledged  that  day  upon 
property  In  Saratoga  county  N.  Y.,  and  another  mortgage  dated  May  16th,  and 
executed  and  acknowledged  that  day  on  the  property  in  Columbia  county, 
N.  Y.,  which  latter  property  has  been  sold  by  the  trustee,  who  now  holds 
the  balance  of  proceeds  arising  on  such  sale.  On  March  1,  1901,  subsequent 
to  the  making  of  this  loan  and  these  mortgages,  Macaulay  deeded  the  prop- 
erty at  Hudson,  Columbia  county,  to  the  Beaver  Knitting  Mills,  in  which 
deed  there  is  no  mention  of  any  mortgage,  which  corporation,  through  its  of- 
ficers, entered  into  an  agreement,  dated  April  5,  1901,  with  Burrell,  the  mort- 
gagee, as  follows:  "1.  Said  Beaver  Knitting  Mills  covenants  to  pay  said 
mortgage  of  $6,000,  with  interest  at  6%  from  May  16,  1900."  And  Burrell 
agreed  to  extend  the  payment  of  the  mortgage  for  five  years.  The  referee 
required  the  claimant  to  deduct  from  the  face  of  his  claim  the  sum  of  $1,- 
S16.98,  the  proceeds  of  the  other  mortgage  received  by  him. 

The  following  is  the  opinion  of  Holt,  District  Judge  in  the  lower 
court: 

"I  am  unable  to  concur  with  the  opinion  of  the  referee  in  holding  that  there 
was  no  valid  agreement  by  the  bankrupt  to  assume  the  mortgage.  He  says 
the  agreement  was  to  extend,  not  to  assume,  the  mortgage.  The  resolution 
adopted  at  the  meeting  of  the  board  of  directors  on  April  6,  1901,  provided  that 
the  president  of  the  company  was  'authorized  and  directed  to  execute  on 
behalf  of  this  company,  in  duplicate,  an  agreement  with  David  H.  Burrell, 
of  Little  Falls,  N.  Y.,  dated  April  5,  1901,  regarding  extension  of  time  of  pay- 
ment of  second  mortgage  of  $6,000.'  This,  it  seems  to  me,  was  authority  to 
execute  the  written  contract,  dated  April  5,  1901,  whatever  it  contained.  It 
is  not  simply  authority  to  execute  a  contract  regarding  the  extension  of  the 
time  of  payment.  That  expression  is  simply  briefly  descriptive  of  the  con- 
tract. Moreover,  at  the  same  meeting  resolutions  were  passed  directing  pay- 
ment of  interest  on  this  mortgage.  The  extension  of  the  time  of  payment 
would  have  been  sufllcient  consideration  for  the  assumption;  and,  besides, 
it  was  a  part  of  the  original  arrangement  for  the  organization  of  the  cor- 
poration and  sale  of  the  property  that  the  mortgages  on  it  should  be  assumed. 
It  is  said  that  no  stockholders*  meeting  was  called  to  assent  to  the  assump- 
tion of  the  mortgage.  All  the  stock  sut>stantially  was  held  by  the  Macaulay 
family,  and  a  meeting  of  the  directors  was  sul>stantially  a  meeting  of  the 
stockholders,  but  I  do  not  think  that  tiie  assent  of  stockholders  is  necessary 
to  the  assumption  of  a  mortgage  upon  the  purchase  of  property.  The  assump- 
tion of  a  mortgage  is  a  method  of  part  payment  for  property.  I  think  that 
the  action  of  the  directors  upon  that  question  is  sufficient.  Moreover,  I  can- 
not see  why  the  whole  transaction  was  not  subsequently  ratified  by  the  resolu- 
tion of  ratification  entered  in  the  minutes  in  July.  I  think,  therefore,  that 
the  bankrupt  assumed  the  note  and  mortgage.  That  being  so,  it  became  pri- 
marily liable  for  the  payment  of  the  debt.  The  bankrupt,  therefore,  was  the 
principal  debtor  to  Burrell.  Burrell  held,  as  collateral  to  the  note,  a  mortgage 
on  the  bankrupt's  mill,  and  another  mortgage  on  the  Saratoga  property.  The 
Saratoga  mortgage  was  foreclosed,  and  the  proceeds,  about  $1,800,  paid  to 
Burrell.  Thereafter  the  bankrupt's  property  was  sold  under  a  stipulation  that 
it  be  sold  free  of  Burrell's  mortgage,  his  rights  to  attach  to  the  proceeds. 

83  C.C.A.— 16 
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Under  these  drcmnstances  Burrell  filed  a  proof  against  the  bankrupt's  estate 
for  $6,000,  his  entire  debt,  and  the  referee  has  compelled  him  to  credit  on  it 
the  $1,800  received  by  Burrell  on  the  foreclosure  of  the  Saratoga  mortgage. 
The  referee  in  his  opinion  refers  to  the  case  of  Breed  y.  Bank,  57  App.  Dir. 
475,  68  N.  Y.  Supp.  68,  and  other  cases  holding  that  when  one  creditor  has  a 
lien  on  two  funds,  and  another  creditor  on  one  of  these  funds  only,  equity  will 
cornel  the  creditor  having  the  lien  on  the  two  funds  to  enforce  his  lien, 
so  far  as  it  goes,  against  the  fund  which  the  other  creditor  has  no  lien  on. 
I  cannot  see  that  that  principle  applies  to  this  case.  If  some  other  creditor 
of  the  bankrupt  had  had  a  lien  on  either  the  Saratoga  property  or  the  mill, 
he  could  have  insisted  that  Burrell  should  enforce  his  lien  first  against  the 
property  on  which  the  other  creditor  had  no  lien ;  but  that  is  not  this  case. 
The  question  here  is  whether  Burrell,  having  enforced  his  collateral,  is  to 
be  precluded  from  proving  his  claim  in  full  against  the  principal  debtor. 
The  bankrupt  owes  this  debt.  If  it  paid  it  in  full,  Burrell  would  then  receive 
the  $6,000  due  on  the  note  and  the  $1,800  derived  from  the  Saratoga  fore- 
closure, and  he  would  hold  the  surplus  over  the  amount  of  his  debt  as  trustee 
for  Macaulay.  But  there  is  nothing  unjust  in  this.  Macaulay  is  not  in  bank- 
ruptcy. The  Beaver  Knitting  Mills,  having  assumed  the  debt,  was  primarily 
bound  to  pay  it,  and  Macaulay,  as  bondsman  in  the  Saratoga  mortgage,  was 
a  surety  merely.  If  the  bankrupt  paid  the  debt,  Macaulay  would  be  entitled 
to  be  reimbursed.  If  Burrell  had  not  filed  any  proof,  Macaulay  could  have 
done  so  in  his  name.  Bankr.  Act  July  1,  1898,  c.  541,  §  57i,  30  Stat  560 
[U.  S.  CJomp.  St  1901,  p.  3443].  He  could  not  prove  in  his  own  name,  al- 
though, as  surety,  he  had  paid  part  of  the  debt  He  would  have  proved  for 
the  whole  claim  of  Burrell,  and,  if  it  had  been  paid  in  full,  Burrell  would 
have  held  the  surplus  as  trustee  for  Macaulay.  See,  generally.  Re  Heyman, 
95  Fed.  800,  2  Am.  Bankr.  Rep.  651 ;  Madison  Square  Bank  v.  Pierce,  137  N. 
T.  444,  33  N.  E.  557,  20  L.  R.  A.  335,  33  Am.  St  Rep.  751 ;  People  v.  Reming- 
ton, 121  N.  T.  329,  24  N.  E.  793,  8  L.  R.  A.  458. 

**My  conclusion  is  that  the  referee's  order  should  be  reversed  and  Burreirs 
proof  allowed  to  stand  as  originally  filed." 

Schuyler  C.  Carlton,  for  appellant 
A.  M.  Mills,  for  respondent. 

Before    WALLACE,    LACOMBE,    and    TOWNSEND,    Circuit 
Judges. 

PER  CURIAM.    Order  affirmed  on  opinion  of  Holt,  District  Judge. 
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a54  Fed.  1005.) 

SWIFT  &  00.,  Limited,  v.  RUFFIN. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  25,  1097.) 
No.  724. 
GuABANTY—OoNTRAOT— Nonperformance— DisoHABGE  of  Guarantor. 

A  contract  emplojrtQg  defendant's  son  as  plaintiff's  broker,  which  was 
signed  by  defendant  as  guarantor,  required  that  the  son  should  give  a 
fidelity  l>ond  In  such  sum,  and  with  such  company  as  surety,  as  plaintiff 
should  designate;  plaintiff  to  pay  the  premium.  Plaintiff  sent  the  son 
a  blank  application  for  a  bond,  In  a  company  selected  by  it,  which  he 
properly  executed  and  returned  to  plaintiff,  but  the  latter  failed  to  ob- 
tain the  bond  until  after  the  son's  defalcation.  Held^  that  such  bond  was 
for  the  security  of  both  plaintiff  and  the  guarantor,  and  that  plaintiff's 
failure  to  obtain  the  same  discharged  defendant  from  liability  on  the 
guaranty. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  North  Carolina,  at  Raleigh. 

Action  on  contract  of  guaranty.  The  district  court  dismissed  the 
bill  at  cost  of  complainant  and  from  that  decision  the  present  proceed- 
ings in  error  are  taken. 

The  opinion  filed  below,  and  here  reprinted  from  135  Fed.  437,  was 
in  full  as  follows: 

PURNELL,  District  Judge.  The  facts,  which  will  more  fully  ap- 
pear from  the  findings  of  the  special  master,  to  which  no  exceptions  are 
filed,  and  which  is  in  all  respects  affirmed,  are,  in  brief,  as  follows : 

Complainant,  engaged  in  the  packing  business,  entered  into  a  con- 
tract with  E.  C.  Jones,  son  of  defendant,  from  which  the  following 
facts  only  need  be  quoted,  as  presenting  the  question  at  issue : 

"This  agreement,  made  this  Nineteenth  day  of  March,  A.  D.  1903,  between 
Swift  and  Company,  Limited,  party  of  the  first  part,  and  B.  C.  Jones,  of  Louis- 
burg,  North  Carolina,  party  of  the  second  part: 

"Witnesseth :  That  the  said  party  of  the  first  part.  In  consideration  of 
certain  covenants  to  be  performed  by  said  second  party,  and  the  guaranty  of 
J.  F.  Jones,  appended,  hereby  appoints  said  second  party  its  broker  for  the 
sale  of  certain  of  Its  products  In  Louisburg,  North  Carolina,  which  appoint- 
ment the  said  second  party  accepts  In  consideration  of  certain  commissions 
to  be  received  by  said  second  party,  the  agreement  being  subject  to  the  follow- 
ing conditions  and  special  agreements: 

"Party  of  the  second  part  shall  give  a  fidelity  bond  in  such  sum  and  with 
such  company  as  surety  as  party  of  the  first  part  shall  designate;  party  of 
the  first  part  to  pay  the  premium." 

On  the  27th  day  of  March,  1903,  J.  F.  Jones,  the  defendant,  signed 
the  following  indorsement  on  the  contract: 

"In  consideration  that  Swift  and  Company,  Limited,  execute  the  foregoing 
agreement  with  E.  C.  Jones,  I  hereby  guarantee  the  performance  thereof  by 
E.  C.  Jones  of  all  the  terms  and  conditions  therein  by  him  agreed  to  be  kept 
and  performed.    It  la  understood  this  Is  a  continuing  guaranty." 

E.  C.  Jones  was  and  is  insolvent,  and  J.  F.  Jones  is  solvent.  This 
suit  is  to  recover  for  the  default  of  E.  C.  Jones  against  J.  F.  Jones,  as 
guarantor  or  indorser,  the  sum  of  $2,434.    Prior  to  the  shipment  of  any 

goods,  E.  C.  Jones  made  personal  application  in  writing  for  the  fidelity 
tend  as  provided  for  in  the  contract,  and  sent  the  same  to  the  com- 
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plainant ;  but  the  bond  was  never  given,  and  no  notice  was  given  J.  F. 
Jones  that  the  fidelity  bond  was  not  given,  nor  notice  of  any  default, 
until  an  agent  of  the  complainant  was  sent  to  "check  up"  after  default 
made. 

Defendant,  upon  these  facts,  claims  he  is  not  liable,  and  this  presents 
the  question  upon  which  the  case  rests  principally. 

The  argument  based  on  the  relationship  of  father  and  son  is  very 
touching,  and,  from  a  moral  standpoint,  sound,  but  will  it  stand  as 
law?  A  court  cannot  consider  such  arguments  as  controlling.  Rela- 
tions, except  fiduciary  and  the  like,  can  have  no  influence,  but  causes 
must  ordinarily  be  decided  as  dealing  between  man  and  man,  at  arm's 
length.  This  much  is  in  reply  to  the  ar^ment  in  complainant's  brief 
that  the  father  was  appealing  to  complainant  "for  an  appointment  to 
a  responsible  position,  knowing  he  [the  son]  was  utterly  insolvent," 
and  "that  thereupon  the  plaintiff  [complainant],  in  consideration  of  the 
guaranty  of  the  father  that  the  son  will  perform  all  the  obligations  of 
his  contract,  and  a  faithful  and  true  account  render  for  all  goods  con- 
signed to  him,  appoints  the  son  its  sale  agent  at  Louisburg,  North  Caro- 
lina, and  consigns  to  him  large  quantities  of  its  products."  The  goods 
not  being  accounted  for,  the  complainant  "makes  the  righteous  and 
reasonable  demand  that  the  father  save  it  harmless  from  this  loss," 
which  demand,  it  is  said,  is  well  founded  in  law  and  good  conscience,  ■ 
etc.  Is  it  so  well  founded?  That  is  the  question  at  issue.  Defendant 
contends  it  is  not.  It  is  hardly  necessary  to  go  into  the  issues  of  com- 
mercial law,  to  discuss  the  liability  and  distinction  of  sureties  and  guar- 
antors. This  is  a  contract — b.  commercial  contract — which  may  be 
construed  under  the  rule  laid  down  by  the  Supreme  Court  in  Davis  v. 
Wells,  104  U.  S.  170,  26  L.  Ed.  686,  and  numerous  authorities  cited 
in  complainant's  brief,  that  "it  has  always  been  held  by  this  court  that, 
notwithstanding  the  contract  of  guaranty  is  the  obligation  of  a  surety, 
it  is  to  be  construed  as  a  mercantile  instrument,  in  the  furtherance  of 
its  spirit,  and  liberally,  to  promote  the  use  and  convenience  of  commer- 
cial intercourse."  And  further,  in  the  construction  of  all  written  in- 
struments, to  ascertain  the  intention  of  the  parties  is  the  great  object 
of  the  court,  and  this  is  especially  the  case  in  acting  upon  guarantors. 
Generally  all  instruments  of  suretyship  are  construed  strictly,  as  mere 
matter  of  legal  right.  This  rule  is  otherwise  when  they  are  founded 
on  valuable  consideration.  Mauran  v.  Bullus,  16  Pet.  528,  10  L.  Ed. 
1056;  Bell  v.  Bruen,  1  How.  185,  11  L.  Ed.  89;  Lawrence  v.  McCal- 
mont,  2  How.  460,  11  L.  Ed.  326.  Applying  this  rule  to  the  construc- 
tion of  the  contract,  what  was  the  intention  of  the  parties?  It  will  be 
noted  that  the  contract  was  executed  by  E.  C.  Jones  on  the  19th  of 
March,  and  eight  days  thereafter  the  guaranty  was  indoresd  thereon. 
Possibly  the  guarantor  looked  over  the  contract,  and  the  first  thing 
that  caught  his  eye,  which  is  the  first  provision  of  the  contract,  was  that 
the  factor  was  to  give  a  fidelity  bond,  not,  as  is  argued,  at  the  option 
of  the  complainant,  but  as  part  of  the  contract  to  indemnify  the  com- 
plainant against  loss,  and  equally  for  the  security  of  the  guarantor.  It 
appears  that  this  was  then  a  condition  precedent  for  the  guaranty, 
and  a  fundamental  provision  of  the  contract  itself.  It  further  appears 
by  the  finding  of  fact  that  the  factor,  understanding  this  provision  in 
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the  contract,  made  application  to  the  complainant,  in  writing,  for  the 
fidelity  bond.  If  it  was  optional  with  the  complainant,  as  contended,  it 
must  be  presumed  that  it  had  exercised  this  option,  and  designated  the 
company  and  the  amount  of  the  fidelity  bond ;  otherwise  how  did  the 
factof  know  how  to  make  the  application?  It  is  found  as  a  fact  that 
he  did  make  the  application  in  writing.  The  burden  then  was  on  the 
complainant  to  pay  the  premium  and  secure  the  bond,  not  only  for  its 
own  benefit,  but  for  the  benefit  of  the  guarantor.  This  is  a  reasonable, 
legal,  and  equitable  construction  of  the  contract ;  and,  having  neglect- 
ed to  pay  the  premium  and  secure  the  fidelity  bond,  the  guarantor  was 
released  from  all  responsibility.  Brant  on  Suretyship  &  Guaranty,  § 
397  (2d  Ed.).;  United  States  v.  Mclntyre  (C.  C.)  Ill  Fed.  590;  Leg- 
gett  V.  Humphreys,  21  How.  66,  16  L.  Ed.  60;  United  States  v. 
Hough,  103  U.  S.  73,  26  L.  Ed.  305 ;  Meyers  v.  Block,  120  U.  S.  213, 
7  Sup.  Ct.  525,  30  L.  Ed.  642.  The  law  and  equity  on  this  subject  is 
so  well  established  that  it  hardly  requires  the  citation  of  authorities. 
As  said  by  a  distinguished  judge: 

•^e  who  would  charge  a  surety  for  his  prlndpars  breach  of  contractual 
duty  must  travel  without  deviation  the  way  pointed  out  in  the  contract,  how- 
ever iron-bound  it  may  be,  for  there  is  for  the  surety,  in  the  enforcement  of 
his  bond,  no  equity  nor  latitude  beyond  its  strict  terms." 

The  conclusion  reached  is  that  the  failure  to  secure  the  fidelity  bond 
as  required  in  the  contract,  being  a  condition  precedent,  compliance 
with  which  the  guarantor  had  a  right  to  expect  on  the  part  of  complain- 
ant for  his  protection  and  for  the  protection  of  complainant,  thus  added 
to  his  liability  and  absolved  him. 

It  is  therefore  considered,  ordered,  and  decreed  that  the  bill  herein 
be  dismissed,  with  judgment  for  the  costs  against  the  complainant,  to 
be  taxed  by  the  clerk. 

S.  F.  Mordecia  and  T.  W.  Bickett,  for  complainant 
F.  S.  Spruill  and  Wm.  H.  Ruffin,  for  defendant. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  BOYD,  Dis- 
trict Judge. 

PER  CURIAM.  The  court  below,  on  the  finding  of  facts,  to  v^ich 
there  were  no  exceptions,  properly  applied  the  law  pertaining  thereto. 
The  judgment  complained  of  is  without  error.    Affirmed. 


(154  Fed,  425.) 

CARROLL  y.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  18,  1907.) 

No.  1,308. 

1.  PiTBLio  LAN D&— Unlawful  Inolosubb— Criminal  Prosecution. 

On  the  trial  of  an  indictment  for  violation  of  section  1  of  Act  Feb.  25, 
1885.  c  149,  23  Stat.  321  [U.  S.  Comp.  St.  1901,  p.  1524],  containing  three 
counts,  the  first  charging  the  unlawful  erection  and  construction  of  an  in- 
closnre  of  certain  public  lands,  the  second  the  unlawful  maintenance  and 
control  of  such  inclosure,  and  the  third  the  unlawful  prevention  and  ob- 
struction of  free  passage  over  said  lands  by  means  of  fencing  and  inclosing 
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the  same,  a  Terdlct  of  not  guilty  on  the  first  and  third  counts  is  not  Incon- 
sistent with  one  of  gallty  on  the  second. 

2.  OsnoNAL  Law— TaiAii—UNWARBANTED  Statements  by  Counsel—Action  by 

COTJBT. 

It  is  a  general  mle»  with  rare  exceptions  arising  fnnn  extreme  cases, 
that  prejudice  created  by  unwarranted  statements  of  counsel  in  the  pres- 
ence of  the  Jury  is  suflaclently  cured  by  an  admonition  by  the  court  to  the 
jury  to  wholly  disregard  such  statements. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law,  i 
1693.] 

8.  Same. 

During  the  trial  of  a  criminal  case  the  district  attorn^  stated  to  the 
court  in  the  presence  of  the  jury  that  he  was  informed  that  attempts  had 
been  made  by  a  brother  of  defendant  to  induce  persons  who  were  ac- 
quainted with  jurors  in  the  case  to  influence  them  in  favor  of  defendant 
and  such  attorney  was  directed  by  the  court  to  investigate  the  matter,  and, 
if  he  thought  the  information  correct  to  institute  proceedings  in  contempt 
On  exceptions  by  defendant's  counsel  and  on  their  request  the  court  at 
once  admonished  the  jury  that  they  should  not  be  influenced  in  favor  of 
or  against  either  party  by  what  had  been  said,  but  should  lay  the  same  en- 
tirely out  of  their  minds  and  consider  the  case  on  the  evidence  alone,  which 
admonition  was  repeated  in  the  charge.  Heldj  that  the  occurrence  was  not 
prejudicial  to  defendant  so  as  to  require  a  reversal  of  a  judgment  of  con- 
viction which  was  amply  supported  by  the  evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law,  S 
730.] 

4.  Public  Lands— Unlawful  Inolosube— Deed  to  Unsurveted  Lands. 

On  the  trial  of  a  defendant  charged  with  maintaining  an  unlawful  in- 
closure  of  public  lands,  a  deed  from  a  railroad  company  to  defendant  for 
unsurveyed  public  lands,  described  by  section  and  subdivison  as  though  sur- 
veyed, is  Inadmissible  to  show  color  of  title,  since  it  creates  no  right  to 
any  particular  land. 

5.  Same— Trial— Instructions. 

The  charge  of  the  court  on  the  trial  of  a  defendant  charged  with  main- 
taining an  unlawful  inclosure  of  public  lands,  construed  in  its  entirety, 
hsld  free  from  error. 

In  Error  to  the  District  Court  of  the  United  States  for  the  District 
of  Montana. 

The  plaintiff  in  error  was  tried  and  convicted  under  an  indictment  charging 
him  with  the  commission  of  three  separate  and  distinct  offenses  under  Act 
Feb.  25,  1885,  c.  149,  23  Stat  321  [U.  S.  Comp.  St  1901,  p.  1524]— "An  act  to 
prevent  unlawful  occupancy  of  the  public  lands."  1  Supp.  Rev.  St  477.  In 
the  first  count  it  was  charged  that  on  June  29,  1905,  he  had  wrongfully 
and  unlawfully  made,  erected,  and  constructed  an  Inclosure  of  certain  public 
lands,  aggregating  about  2,040  acres;  in  the  second  count  it  was  charged 
that  on  the  same  date  he  was  vn-ongfully  and  unlawfully  maintaining  and 
controlling  an  inclosure  of  said  public  lands;  and  in  the  third  count  it  was 
charged  that  on  the  same  date  he  did  wrongfully  and  unlawfully  prevent  and 
obstruct  free  passage  and  transit  over  and  through  said  lands  by  means  of 
fencing  and  inclosing  the  same.  During  the  progress  of  the  trial,  and  in  the 
presence  of  the  jury,  and  during  the  examination  of  a  witness  on  behalf  oC 
the  United  States,  the  following  colloquy  occurred  between  the  court  Mr. 
Rasch,  the  district  attorney,  and  Messrs.  Horsky  &  McBride^  attorneys  for 
the  plaintiff  in  error: 

"Mr.  Rasch:  Tour  honor,  I  was  informed  this  momln^r,  not  very  much  to 
my  surprise,  that  a  list  a  typewritten  list  of  the  panel  of  the  jury  sitting 
in  this  case,  had  been  distributed  in  town,  with  the  request  that  if  any  of  the 
parties  to  whom  a  list  of  that  kind  was  handed  had  any  friends  on  the  jury, 
that  they  intercede  with  the  jury,  or  some  member  or  members  thereof,  oi^ 
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behalf  of  the  defendant ;  and  I  have  here  a  copy  of  one  of  the  lists  that  was 
handed  to  one  gentleman  with  the  request  tiiat  he  perform  the  same  offices 
on  behalf  of  the  defendant  It  contains,  as  your  honor  will  notice,  a  list 
of  the  names  of  the  Jurors  serving  in  this  case,  and,  as  I  stated,  it  was  noit 
a  matter  of  surprise  to  me  to  learn  that  that  sort  of  thing  was  going  on,  in 
view  of  certain  experiences  and  certain  things  I  learned  in  the  former  trial. 
The  list  was  handed  to  this  gentleman  by  the  brother  of  the  defendant,  Mr. 
Will  Carroll,  and  in  view  of  those  chrcumstances  I  suggest  that  some  steps 
ought  to  be  taken,  in  view  of  the  result  of  the  former  trial  of  this  case.  It 
is  not  only  a  contempt  of  court,  but  it  is  in  direct  violation  of  the  statute  with 
reference  to  proceedings  of  this  kind  in  a  court  of  Justice. 

"The  CJourt:  Is  this  Will  Carroll  that  you  have  referred  to,  W.  C.  Carroll? 

"Mr.  Rasch:  Yes,  your  honor;  he  Is  the  man  who  delivered  the  list  to  one 
gentleman,  with  the  request  that  if  there  were  any  members  of  the  Jury 
here  who  were  friendly  to  him,  that  he  exercise  his  influence  with  such 
jurors  in  the  defendant's  behalf. 

"The  Court:  I  am  of  the  opinion  that  this  is  in  itself  a  contempt  of  court, 
and  that  this  party  ought  to  be  punished,  if  it  is  shown  that  the  statement  of 
the  district  attorney  is  substantiated  by  facts,  and  I  will  ask  the  prosecuting 
attorney  to  look  into  this  matter  Just  as  soon  as  possible. 

"Mr.  Rasch:  I  shall  proceed  with  the  matter,  your  honor.  Just  as  soon  as 
this  case  we  now  have  in  hand  has  been  disposed  of. 

"The  Court:  And  the  court  will  take  such  action  in  connection  with  such 
proceedings  as  may  be  deemed  advisable. 

"By  Mr.  McBrlde:  If  the  court  please,  I  submit  that  this  is  a  matter  that 
should  be  taken  care  of  at  once,  and  not  at  the  close  of  the  case  that  is  now 
on  trial  here.  We  want  it  taken  up  at  once,  Immediately,  if  your  honor 
please,  in  order  that  it  may  be  disposed  of,  so  that  it  will  not  operate  to 
the  prejudice  of  the  defendant,  Mr.  Joseph  T.  Carroll,  In  the  case  now  on 
trial.  If  any  purpose  was  Intended  to  be  served  by  the  district  attorney  In 
making  the  statement  that  he  has  made  at  this  time,  it  was  for  the  purpose 
of  prejudicing  the  case  of  the  defendant  before  this  Jury,  or  for  the  benefit 
of  the  plalntfif  in  this  action,  and  to  the  prejudice  of  the  defendant  If  Mr. 
William  Carroll  has,  in  any  respect,  been  guilty— 

•*The  Court  (Interrupting):  I  don't  think  that  you  have  any  right  to  make 
that  remark  as  to  the  purpose  of  the  statement  of  the  prosecuting  attorney. 

"Mr.  McBrlde:  If  the  court  please,  this  is  a  matter  before  the  court  now. 
If  any  purpose  at  all  is  to  be  served  by  this  matter,  and  bringing  It  up  at 
this  time,  it  Is  for  some  purpose  in  this  case,  for  the  benefit  of  the  govern- 
ment and  against  the  interests  of  the  defendant  If  Mr.  W.  C.  Carroll  has, 
in  any  respect  been  guilty  of  any  contempt  of  this  court  It  is  the  duty  of  the 
attorney  of  this  court  to  come  before  the  court  without  any  delay,  and  with  the 
proper  evidence  to  institute  proceedings  against  the  party  guilty  of  such  con- 
tempt We  should  have  an  opportunity,  if  the  court  please,  In  protection  of  the 
rights  of  the  defendant  here,  to  show  whether  or  not  anything  of  the  kind  sug- 
gested by  the  district  attorney,  and  intimated  by  him  in  his  statement,  is  going 
on,  or  that  any  effort  at  all  is  being  made  by  the  defendant,  or  at  his  instance, 
which  should  not  be  made  in  his  behalf.  We  submit,  if  the  court  please,  that 
the  statement  of  the  district  attorney  here  in  this  court  in  the  presence  of 
this  Jury,  sitting  in  the  case  of  the  United  States  against  Joseph  T.  Carroll. 
is  not  proper.  It  puts  us  in  the  wrong  light  before  the  Jury  during  the  trial 
of  this  case,  and  operates  against  the  Interests  of  the  defendant  If  it  is  not 
intended  to  be  prejudicial  to  the  rights  of  the  defendant,  it  certainly  has  no 
place  here;  and,  if  it  is  against  the  interests  of  the  defendant,  we  certainly 
have  a  right  to  have  the  matter  taken  up  right  now,  if  the  court  please,  and 
to  have  it  disposed  of  without  delay,  and  before  further  steps  are  taken  In 
the  trial  of  this  case  against  Mr.  Joseph  T.  Carroll.  It  is  no  more  than  right 
that  proceedings  should  be  taken  at  once  to  investigate  this  matter,  as  one 
of  the  rights  of  the  defendant  as  a  citizen  of  the  United  States.  The  United 
States  is  not  here  to  do  an  injustice  to  any  man;  it  is  here  to  do  Justice,  and 
It  is  here  to  see  that  the  defendant  gets  a  fair  trial,  and  it  is  Just  as  much  a 
part  of  the  case  of  one  of  the  parties  to  this  action  of  the  United  States 
against  Joseph  T.  Carroll  as  it  is  the  other  party;    and  I  submit  may  it 
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please  the  court,  tbat  this  matter  should  be  taken  care  of  at  once,  in  Justice 
to  Mr.  Joseph  T.  Carroll,  the  defendant  in  this  case. 

"Mr.  Horsky:  I  not  only  wish  to  concur  in  everything  that  Mr.  McBride 
has  said,  but  I  wish  to  add,  also,  that  this  matter  has  been  brought  up  in  a 
rather  unusual  and  extraordinary  way,  as  I  view  it  I  r^ard  it  as  unques- 
tionably prejudicial  to  the  interests  of  the  defendant  on  trial  here,  and  as  cal- 
culated to  place  our  cause  in  an  entirely  false  light  before  the  court  and  the 
Jury.  I,  therefore,  may  it  please  your  honor,  most  strenuously  object  to  the 
remarks  of  the  prosecuting  attorney  and  his  charge  as  intimated  in  his  own 
ex  parte  statement,  and  I  except  to  it  in  unqualified  terms;  and  not  only 
do  I  object  and  except  to  the  remarks  of  the  district  attorney  made  in  the 
presence  of  this  Jury,  as  I  have  done,  but  I  wish  to  say  and  ask,  and  move, 
your  honor,  that  this  matter  not  only  be  Immediately  investigated,  but  that 
likewise  every  bit  of  the  statement  and  of  the  remarks  of  the  district  attor- 
ney be  expunged  from  the  record,  and  that  the  Jury  be  Instructed  in  unques- 
tionable terms  to  disregard  every  iota  of  that  statement  that  has  been  made 
here. 

"Mr.  Rasch:  I  shall  be  prepared  at  any  time,  of  course,  to  proceed  in  this 
case,  when  the  court  Is  at  liberty  to  take  the  matter  up.  Of  course,  it  Is 
covered  by  the  statute,  and  criminal  proceedings  may  be  instituted  for  a  vio- 
lation of  that  statute,  in  addition  to  the  fact  that  It  is  a  contempt  of  oourt 
I  simply  made  the  statement  to  your  honor  for  the  reason  that  I  feel  that 
under  the  circumstances  there  ought  to  be  a  departure  from  what  has  al- 
ways in  the  past  been  the  practice  of  allowing  the  Jury  to  separate;  but  I 
think  under  these  circumstances  that  I  have  mentioned,  and  the  experience 
we  have  had  heretofore,  the  court,  in  Justice  and  in  fairness  to  all  parties 
concerned,  ought  to  make  an  order  to  the  effect  that  the  Jury  be  kept  togeth- 
er until  the  final  determination  of  this  case. 

"Mr.  Horsky:  May  it  please  the  court,  in  so  far  as  keeping  the  Jury  to- 
gether Is  concerned,  it  Is  entirely  agreeable  to  the  defendant,  and  the  only 
reason  that  this  has  not  been  stipulated  in  advance  Is  because  of  the  fact 
that  we  have  unmeasured  confidence  In  this  Jury,  that  we  have  unmeasured 
and  unstinted  confidence,  and  we  have  no  objection  at  all,  if  your  honor 
please,  to  have  an  order  made  as  suggested  by  the  prosecuting  attorney.  If 
your  honor  considers  it  proper  that  they  should  be  kept  together,  in  order  that 
there  may  not  be  any  suspicion  or  taint  of  suspicion,  or  taint  of  any  su&- 
pfcious  practice  by  the  defendant,  or  at  the  Instance  of  the  defendant  in  the 
least  or  even  the  remotest  suggestion  of  It.  But  I  wish  to  object  and  except 
In  unqualified  terms  to  the  language  of  the  prosecuting  attorney,  and  the  re- 
marks he  made  In  the  presence  of  this  Jury  with  reference  to  this  proceeding. 

"The  Court:  The  order  will  remain  as  I  first  Indicated.  I  would  like  the 
prosecuting  attorney  to  advise  the  court  as  soon  as  he  can  as  to  the  matter, 
and  upon  such  advice  the  court  will  take  such  steps  as  he  may  deem  ad- 
visable. I  will  say  to  the  Jury  that  I  had  not  Intended  to  keep  you  together 
during  the  progress  of  the  trial,  until  this  disclosure  this  morning,  but  I 
think  upon  the  disclosure  the  court  will  be  warranted  In  ordering  that  you 
be  kept  together  during  the  trial  of  this  cause.  It  was  not  my  intention  te 
do  so  In  the  first  place,  but  as  the  facts  have  been  disclosed  here,  the  court 
will  order  that  you  be  kept  together  during  the  trial.  I  will  say  to  you, 
however,  with  regard  to  what  has  taken  place  Just  now  in  court  that  you 
should  not  allow  that  to  Influence  your  minds  in  the  least,  either  one  way  or 
the  other,  because  it  Is  not  a  matter,  of  evidence  In  this  particular  case,  end 
it  is  not  a  matter  that  you  should  consider  In  this  case,  as  to  infiuencing  your 
minds  either  for  the  government,  either  for  or  against  the  government  or 
for  or  against  the  defendant  and  therefore  you  will  lay  this  transactlcm 
entirely  out  of  your  minds,  and  everything  that  has  been  said  here  in  court 
In  connection  with  it 

"Mr.  Rasch:  If  the  court  please,  before  proceeding  with  the  case  I  desire 
to  present  an  application  for  an  order  to  show  cause  directed  to  William  C. 
Carroll — 

"Mr.  McBride:  If  the  court  please,  this  is  before  the  Jury,  and  the  com^ 
has  expressly  instructed  the  Jury  to  disregard  the  statements  of  the  district 
attorney  regarding  this  matter,  and  we  submit  that  to  call  a  matter  of  that 
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kind  to  the  attention  of  the  court  in  the  presence  of  the  jury  is  entirely  im- 
proper, and  I  wish  to  say  further — 

**The  Court:  Without  any  further  discussion  of  the  matter,  I  will  ask  that 
the  jury  retire  until  this  matter  has  been  submitted." 

And  thereupon  the  jury  retired  from  the  courtroom. 

The  other  facts  necessary  to  be  considered  on  the  writ  of  error  are  stated  in 
the  opinion.  The  Jury  found  the  plaintiff  in  error  not  guilty  on  the  first  and 
third  counts,  and  guilty  on  the  second  count. 

McBride  &  McBride  and  Edward  Horsky,  for  plaintiflf  in  error* 
Carl  Rasch,  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  contended  that  the  verdict  of  acquittal  on  the  first  and  third 
counts  necessarily  involves  acquittal  on  the  second  count,  that  the 
offenses  as  charged  in  the  three  counts  overlap  each  other  so  that  the 
evidence  which  would  sustain  one  count  would  sustain  all,  and  that 
the  court  erred  in  denying  the  motion  which  the  plaintiff  in  error  made 
for  arrest  of  judgment  on  that  ground.  But  it  must  be  apparent  that 
the  plaintiff  in  error  might  be  guilty  of  erecting  an  unlawful  inclosure 
of  public  lands  as  charged  in  the  first  count,  and  yet  might  not  be  guilty 
of  maintaining  it,  and  it  is  equally  clear  that  he  might  not  be  guilty 
of  erecting  an  inclosure  and  yet  be  chargeable  with  maintaining  and 
controlling  it.  It  is  also  conceivable  that  one  who  maintains  and  con- 
trols an  inclosure  of  public  lands  might  not  necessarily  be  guilty  of 
obstructing  and  preventing  free  passage  and  transit  over  and  through 
the  public  lands  by  means  of  fencing  and  inclosing  the  same,  since 
the  fence  and  inclosure  might  have  been  made  by  another.  The 
indictment  was  returned  on  December  30,  1906.  The  evidence  was 
that  all  of  the  fences  had  been  erected  prior  to  the  fall  of  1903,  so 
that  prosecution  on  the  first  count  was  barred  by  the  statute  of  limita- 
tions; and  it  also  showed  that  some  of  the  fences  were  not  made  by 
the  plaintiff  in  error,  but  were  built  by  others  before  they  came  into 
his  control. 

A  more  difficult  question  is  presented  by  the  assignment  of  error 
which  is  addressed  to  the  language  and  conduct  of  the  district  attorney 
concerning  the  contempt  which  was  alleged  to  have  been  committed 
during  the  trial  by  W.  C.  Carroll,  a  brother  of  the  plaintiff  in  error. 
Undoubtedly  the  proper  course  of  the  district  attorney  would  have 
been  to  have  asked  that  the  jury  be  sent  out  of  the  courtroom  before 
directing  the  attention  of  the  court  to  the  alleged  contempt.  Upon  a 
careful  consideration  of  the  record,  however,  we  are  not  convinced 
that  the  language  and  conduct  of  the  district  attorney  was,  under 
the  circumstances,  such  prejudicial  error  as  to  justify  a  reversal  of 
the  judgment,  for  the  court  instructed  the  jury  that  they  should  allow 
nothing  that  was  said  or  done  in  that  connection  to  influence  their 
minds  in  the  least,  either  one  way  or  the  other,  and  that  they  should 
lay  the  transaction  entirely  out  of  their  minds,  and  again,  in  charging 
the  jury  or.  that  subject,  said: 
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"G^itlemen  of  the  Jury:  Before  proceeding  further  with  this  case,  I  will 
admonish  yon  again,  as  I  did  last  evening,  not  to  let  this  other  proceeding 
liave  anything  to  do  with  your  consideration  of  this  case.  Pnt  it  out  of  yoor 
minds  ^itireiy,  and  decide  the  ease  absolutely  upon  the  evidence  adduced  be- 
fore you,  and  the  law  as  it  will  be  given  you  by  the  court." 

With  some  rare  exceptions  arising  from  extreme  cases,  it  is  gen- 
erally held  that  prejudice  created  by  unwarranted  statements  of  counsel 
in  the  presence  of  the  jury  is  sufficiently  cured  by  an  admonition  of 
the  court  to  the  jury,  such  as  was  given  in  the  present  case.  Hopt  v. 
Utah,  120  U.  S.  430,  7  Sup.  Ct.  614,  30  L.  Ed.  708 ;  Weeks  v.  Scharer, 
64  C.  C.  A.  11,  129  Fed.  333;  Chesebrough  v.  Conover,  140  N.  Y. 
382,  35  N.  E.  633 ;  Egan  v.  Murray,  80  Iowa,  180,  45  N.  W.  563 ; 
State  V.  Hack,  118  Mo.  92,  23  S.  W.  1089 ;  Commonwealth  v.  Poisson, 
157  Mass.  510,  32  N.  E.  906;  State  v.  Butler,  85  Me.  225,  27  Atl. 
142 ;  State  v.  Braswell,  82  N.  C.  693 ;  Edwards  v.  State,  90  Ga.  143, 
15  S.  E.  744;  Strowger  v.  Sample,  44  Kan.  298,  24  Pac.  425 ;  Chicago 
City  Ry.  Co.  v.  Pelletier,  134  111.  120,  24  N.  E.  770 ;  Johnson  v.  Brown, 
130  Ind.  543,  28  N.  E.  698.  In  consideration  of  the  fact  that  the  ver- 
dict was  clearly  justified  by  the  evidence,  we  are  of  the  opinion  that 
the  improper  conduct  of  the  district  attorney,  in  view  of  the  repeated 
injunction  of  the  court  to  the  jury  to  wholly  disregard  it,  does  not 
demand  a  reversal  of  the  judgment,  although  it  might  have  that  ef- 
fect in  a  case  in  which  the  evidence  was  less  clear. 

But  the  principal  objection  of  the  plaintiff  in  error  in  this  connec- 
tion is  directed  to  the  language  of  the  court,  which  it  is  claimed  was 
prejudicial  in  the  highest  degree.  We  do  not  discover  that  the  court 
said,  in  the  presence  of  the  jury,  anything  not  justified  under  the  cir- 
cumstances, nor  do  we  see  how  the  court  could  well  have  dealt  with 
the  matter  so  brought  before  it  in  any  manner  other  than  as  shown 
in  the  record.  In  addition  to  this,  the  record  discloses  that  no  ex- 
ception whatever  was  taken  to  any  of  the  remarks  so  made  by  the 
court.  In  this  connection  it  is  proper  to  advert  again  to  the  fact  that 
the  jury  were  repeatedly  instructed  to  disregard  everything  done  or 
said  in  the  colloquy  relating  to  the  contempt  proceedings,  and  to  de- 
cide the  case  absolutely  upon  the  evidence  adduced  before  them  and 
the  law  as  given  by  the  court.  Such  an  instruction  was  sufficient  to 
cure  error  such  as  is  charged  here,  if  error  it  were.  Lincoln  v.  Pow- 
er, 151  U.  S.  436,  14  Sup.  Ct.  387,  38  L.  Ed.  224;  Lovejoy  v.  United 
States,  128  U.  S.  171,  9  Sup.  Ct.  67,  32  L.  Ed.  389;  McKnight  v. 
United  States,  130  Fed.  659,  670,  65  C.  C.  A.  37. 

It  is  contended  that  the  court  erred  in  ruling  that  a  certain  deed  of 
the  Northern  Pacific  Railway  Company  to  the  plaintiff  in  error  was 
not  admissible  in  evidence  for  the  purpose  of  showing  color  of  title. 
The  deed  was  for  unsurveyed  land  "which,  when  surveyed,  will  be  de- 
scribed as  follows:  The  northeast  quarter  of  the  northwest  quarter, 
and  the  south  half  of  the  northwest  quarter,  of  section  25,  in  township 
4  north,  of  range  7  west  of  the  Montana  principal  meridian."  The 
court  ruled  that  the  deed  was  admissible  for  the  purpose  of  showing 
good  faith,  but  for  no  other  purpose.  We  find  no  error  in  that  ruling. 
Until  public  land  is  officially  surveyed,  it  cannot  be  described  or  con- 
veyed by  reference  thereto  as  sections  or  subdivisions  of  sections.    In 
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Magwire  v.  Tyler,  8  Wall.  (U.  S.)  650,  19  L.  Ed.  320,  it  was  held  that 
conveyance  of  sudi  lands  "creates  no  right  of  private  property  in  any 
particular  tract  of  land  which  can  be  maintained  in  a  court  of  justice 
without  an  antecedent  survey  and  location."  And  in  Robinson  v. 
Forrest,  29  Cal.  217,  it  was  well  said: 

"Even  after  a  principal  meridian  and  base  line  have  been  surveyed,  neither 
the  sections  nor  their  subdivisions  can  be  said  to  have  any  existence  until 
the  township  is  subdivided  into  sections  and  quarter  sections  by  an  approved 
survey.  The  lines  are  not  ascertained  by  the  survey,  but  they  are  created. 
•  ♦  ♦  There  is  in  fact  no  such  land  as  that  described  in  the  petition  until 
it  has  been  located  within  the  congressional  township  by  an  actual  survey 
and  establishment  of  the  lines  under  the  authority  of  the  United  States." 

See,  also,  Cragin  v.  Powell,  128  U.  S.  691,  9  Sup.  Ct.  203,  32  L.  Ed. 
566 ;  United  States  v.  Birdseye,  137  Fed.  516,  70  C.  C.  A.  100 ;  Unit- 
ed States  v.  Montana  L.  &  M.  Co.,  196  U.  S.  573,  25  Sup.  Ct.  367, 
49  L.  Ed.  604.  The  court  in  instructing  the  jury  gave  to  the  plaintiff 
in  error  all  the  substantial  benefit  that  would  have  accrued  to  him  had 
the  deed  been  ruled  admissible  in  evidence  for  the  purpose  of  show- 
ing color  of  title.  The  instruction  was  that,  if  the  plaintiflf  in  error 
honestly  believed  that  he  had  a  right  to  inclose  such  land  by  reason 
of  having  previously  procured  the  deed,  the  jury  might  consider  that 
fact  as  tending  to  show  the  intent  with  which  he  inclosed  that  particular 
tract  of  land.  "Because,"  said  the  court,  "without  the  intent  to  in- 
close public  lands,  knowing  them  to  be  such,  there  can  be  no  offense." 

Error  is  assigned  to  the  following  portion  of  the  charge  to  the  jury: 

•Tour  authority  in  judging  of  the  effect  of  evidence  is  not  arbitrary,  but 
should  be  exercised  with  legal  discretion  and  In  subordination  to  the  rules 
of  evidence.  You  are  not  bound  to  find  in  conformity  with  the  declarations 
of  any  number  of  witnesses  which  do  not  produce  conviction  In  your  minds. 
or  against  a  presiunption  or  other  evidence  satisfying  your  minds." 

It  is  urged  against  this  instruction  that  apparently  it  was  aimed  at 
the  witnesses  of  plaintiff  in  error  and  intended  to  discredit  them,  since 
there  were  14  of  them,  whereas  there  were  but  4  for  the  prosecution  ; 
and  that  it  was  erroneous  for  the  further  reason  that  it  conveyed  to 
the  jury  the  idea  that  the  plaintiff  in  error  must  make  out  his  defense 
so  clearly  as  to  produce  conviction  in  their  minds.  We  cannot  see 
that  the  instruction  is  open  to  either  objection.  It  clearly  is  the  law 
that  the  jury  were  not  bound  to  find  in  conformity  with  the  declara- 
tions of  any  number  of  witnesses  which  did  not  produce  conviction 
in  their  minds.  The  portion  of  the  charge  so  excepted  to  should  be 
read  in  connection  with  the  general  charge  on  that  branch  of  the  case, 
in  which  the  court  defined  the  term  "reasonable  doubt,"  and  instructed 
the  jury  that  all  the  presumptions  of  law,  aside  from  the  effect  of 
evidence,  are  in  favor  of  innocence,  and  that  every  person  is  presumed 
to  be  innocent  until  proved  guilty.     Said  the  court: 

**If,  therefore,  upon  such  proof  as  here  adduced,  considering  it  in  its  full- 
ness and  entirety,  there  remains  in  your  minds  a  reasonable  doubt  as  to  the 
guilt  of  the  accused,  he  is  entitled  to  the  benefit  of  it  by  an  acquittal;  that 
is,  the  evidence  must  establish  guilt  under  the  charge  to  a  reasonable  and 
moral  certainty,  a  certainty  that  convinces  your  reason  and  judgment,  act- 
ing under  your  duties  and  obligations  as  jurors." 
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It  IS  pbin  that,  when  the  whole  charge  is  considered,  the  jury  could 
not  have  been  misled  by  anything  that  was  said  in  the  particular  por- 
tion thereof  that  was  excepted  to.  Agnew  v.  United  States,  165  U. 
S.  36,  17  Sup.  Ct.  236,  41  L.  Ed.  624. 

We  find  no  error.    The  judgment  is  affirmed. 


(154  Fed.  432.) 

QUINTON  et  aL  y.  NEVILLE  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  8,  1907.) 

No.  2,294. 

1.  CouBTS— Law  of  the  Case— Previous  Decisions. 

Where  no  appeal  was  tak^i  from  an  original  decree,  and  a  bill  of  re- 
Tiew  was  denied,  all  matters  within  the  pleadings  and  jurisdiction  of  the 
court,  expressed  in  the  decree,  were  res  judicata,  and  not  reviewable  on 
appeal  from  a  supplemental  decree. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  fi  340.] 

2.  Equity— JuBisDicrioN— Retention  fob  Complete  Relief. 

Where  a  federal  court  of  equity  acquired  jurisdiction  of  a  suit  by  an 
administrator  with  the  will  annexed,  to  determine  a  claim  of  lien  on  cer- 
tain lands  belonging  to  testator  and  declare  the  rights  of  the  parties,  the 
court  having  determined  that  the  title  to  the  land  was  in  the  administra- 
tor and  that  the  defendants  were  entitled  to  a  lien  under  a  certain  con- 
tract, It  was  not  bound  to  remand  the  cause  to  the  probate  court  for  the 
enforcement  of  such  lien  by  a  sale  of  the  land,  but  could  retain  jurisdic- 
tion until  complete  justice  had  been  accomplished  by  a  sale  of  the  land 
and  distribution  of  the  proceeds  between  the  administrator  and  the  lien- 
ors. 

[Ed.  Note. — ^For  cases  In  pohit,  see  Cent  Dig.  vol.  19,  Equity,  §§  103- 
114.] 

8.  Judicial  Sales— Liens— Fobxolosube— Sale  of  Land— Decbee— Plattino 
OF  Land. 

Gen.  St  Kan.  1901,  i  3012,  provides  that  where  it  Is  made  to  appear  by 
any  executor  or  administrator  that  any  lands  of  the  estate,  lying  near  an 
Incorporated  town  or  city  would  be  materially  advanced  in  value  by  being 
platted  into  town  and  city  lots,  the  court  may  order  the  executor  or  ad- 
ministrator to  subdivide  and  plat  the  land.  Section  3013  requires  the  order 
directing  such  plat  to  be  made  on  petition  of  the  executor  or  administra- 
tor, to  be  accompanied  by  an  accurate  plat  of  the  proposed  subdivision; 
and  section  3014  requires  the  executor  or  administrator,  on  receipt  of  the 
order,  to  acknowledge  and  file  the  plat  as  an  addition  to  the  city,  and  that 
no  sale  of  any  part  of  such  real  estate  shall  be  ordered  by  the  probate 
court  until  the  plat  has  been  acknowledged  and  filed.  Held,  that  where 
an  administrator  with  the  will  annexed  sued  to  have  an  alleged  lien  of 
the  defendants  on  property  adjoining  a  city  declared,  and  the  land  sold,  it 
was  a  proper  exercise  of  the  court's  discretion  to  refuse,  without  the  con- 
sent of  the  administrator,  to  direct  that  the  property  be  platted  into  a  city 
sulHlivision,  before  sale,  under  such  sections,  and  to  require  that  the  land 
be  surveyed  and  subdivided  into  parcels  containing  not  less  than  5  nor 
more  than  10  acres. 

4.  Same— Conditions— Forfeiture. 

Where  a  lien  was  imposed  on  the  excess  of  the  proceeds  of  a  sale  of 
land  belonging  to  an  administrator  with  the  will  annexed,  over  $60,000, 
the  owners  of  the  lien  could  not  object  to  a  provision  in  the  sale  decree 
requiring  each  bidder  as  evidence  of  good  faith  to  deposit  20  per  cent,  of 
the  amount  of  his  accepted  bid,  to  be  forfeited  and  applied  to  the  costs 
if  the  bid  was  not  made  good,  the  commissioner  being  authorized  to  ac- 
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cept  the  receipt  of  the  administrator  in  lieu  of  cash  In  case  he  became 
the  purchaser  at  the  sale. 

6   Same— Appointment  of  Masteb— Oleek  of  Court. 

Where  an  order  appointing  a  clerk  of  the  Circuit  Court  of  the  United 
States  special  master  to  conduct  a  Judicial  sale  of  certain  land  under  a 
decree  of  the  Circuit  Court  did  not  specify  special  reasons  therefor,  the 
order  was  erroneous  to  that  extent,  under  Act  Cong.  March  3,  1879,  c  183, 
20  Stat.  415  [U.  S.  Oomp.  St.  1901,  p.  591],  prohibiting  the  appointment  of 
any  clerk  of  a  District  or  Circuit  Court  of  the  United  States  or  their  depu- 
ties as  receiver  or  master  In  any  case,  except  where  the  Judge  shall  de- 
termine that  a  special  reason  exists  therefor,  to  be  assigned  in  the  order 
of  appointment. 

M    Same— Amendment  of  Decbee. 

Such  error  did  not  affect  the  balance  of  the  sale  decree,  which  was 
amendable  in  that  respect. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

For  former  opinion,  see  152  Fed.  879. 

E.  S.  Quinton  (A.  B.  Quinton,  on  the  brief),  for  appellants. 
E.  Waiceley  (Troutman  &  Stone,  on  the  brief),  for  appellees. 

Before  SANBORN,  Circuit  Judge,  and  PHILIPS,  District  Judge. 

PHILIPS,  District  Judge.  The  facts  leading  up  to  the  appeal  here- 
in sufficiently  appear  from  the  statement  in  Quinton  et  al.  v.  Neville. 
AdmV  et  al.,  81  C.  C.  A.  673,  152  Fed.  879,  decided  by  this  court  at  the 
December  term,  1906,  wherein  these  appellants  sought  by  bill  to  have 
the  original  decree  herein  reviewed.  Prior  to  that  decision  the  Circuit 
Court  had  proceeded  to  enter  a  supplemental  decree,  in  words  and 
figures  as  follows : 

"It  appearing  to  the  court  that  no  sale  of  the  tract  of  land  involved  In  tliis 
cause  has  been  or  could  be  made  at  private  sale  as  provided  by  the  decree 
of  this  court  of  November  19,  1903,  and  that  the  parties  are  unable  to  agree 
upon  a  method  of  sale  thereof,  it  is  therefore  now  by  the  court  here  further 
ordered,  adjudged,  and  decreed: 

"Good  cause  existing  therefor,  George  F.  Sharltt,  Esq.,  is  hereby  appointed 
special  master  to  make  the  sale  of  the  said  land,  to  wit:  The  east  half  of 
the  southeast  quarter  of  section  25  in  township  11  of  range  15  east,  and  also 
a  part  of  the  east  half  of  the  northeast  quarter  of  said  section  described  as 
follows:  Commencing  at  the  southeast  comer  of  said  northeast  quarter,  then 
running  northerly  13  rods,  thence  west  at  a  right  angle  one  quarter  of  a 
mile,  thence  south  at  a  right  angle  13  rods,  thence  east  at  a  right  angle  to 
the  place  of  beginning,  all  in  Shawnee  county  in  the  state  of  Kansas — and 
to  perform  the  other  duties  herein  specially  imposed  upon  him.  He  shall 
cause  the  land  to  be  surveyed  by  a  competent  surveyor  and  so  divided  into 
parcels,  each  containing  not  less  than  5  nor  more  than  10  acres,  that  a  pur- 
chaser of  any  thereof  may,  if  he  so  desires,  advantageously  plat  the  same 
with  due  regard  to  the  neighboring  streets  and  alleys  of  Topeka  and  Potwin. 
A  map  or  plat  of  such  survey  and  a  sufficient  description  by  metes  and 
bounds  of  each  numbered  parcel  shall  be  filed  in  this  cause.  The  map  shall 
show  no  streets  or  alleys  upon  the  land  to  be  sold  nor  subdivision  of  the 
parcels  into  blocks  or  lots,  but  it  shall  show  the  neighboring  streets  and 
alleys  of  Topeka  and  Potwin.  The  said  special  master  shall  forthwith  cause 
the  land  to  be  advertised  and  sold  in  the  same  manner  as  In  cases  of  sale  of 
real  estate  upon  execution,  but  without  appraisement;  and  also  excepting 
that  he  shall  offer  each  and  all  of  the  parcels  separately  and  also  the  tract 
of  land  as  an  entirety,  and  if  the  aggregate  of  the  bids  for  the  parcels  shall 
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exceed  that  for  tbe  tract  as  an  entirety  he  shall  accept  them,  otherwise  he 
shall  accept  the  bid  for  the  entire  tract;  provided,  howerer,  tiiat  no  sale  what- 
ever shall  be  made  nnless  he  shall  receive  for  all  of  the  land  at  least  the  sum 
of  $61,000.  The  said  special  master  may  require  from  each  bidder  as  an 
evidence  of  good  faith  the  deposit  of  20  per  cent,  of  the  amount  of  his  ac- 
cepted bid,  the  same  to  be  forfeited  and  applied  upon  the  costs  of  this  cause 
if  the  bid  be  not  made  good;  provided,  however,  that  the  master  shall  re- 
ceive and  accept  the  receipt  of  the  complainant  James  Neville,  as  administrator, 
for  any  sum  or  sums  not  exceeding  in  the  aggregate  $60,000  in  lieu  of  cash 
to  that  amount,  and  that  within  that  amount  no  deposit  as  earnest  money 
upon  his  bids  shall  be  required  of  him.  The  advertisement  for  the  sale  of 
the  land  shall  adequately  describe  the  tract  as  an  entirety  and  also  each 
numbered  parcel  thereof,  and  shall  contain  the  conditions  of  sale  herein  ex- 
pressed, together  with  such  others  as  may  be  appropriate  under  the  law.  The 
proper  costs  of  the  above-mentioned  survey,  map.  and  description  and  of  mak- 
ing this  sale  shall  be  reported  to  the  court  and  taxed  among  the  costs  of  the 
cause.  The  master  may  adjourn  the  sale  from  time  to  time  until  his  endeavor 
to  sell  the  property  has  met  with  success  or  failure,  giving  notice  thereof 
by  public  announcement  at  the  time  of  adjournment.  He  shall  forthwith 
report  to  the  court  his  proceedings  hereunder,  and  bring  into  court  the  pro- 
ceeds of  any  sale  that  is  made  for  its  further  order  in  the  premises.  Upon 
a  sale  of  the  land  and  confirmation  by  the  court  all  of  the  parties  to  this 
cause  and  those  claiming  through  them  shall  stand  debarred  of  all  estate 
therein  or  Hen  thereon  except  such  as  may  be  acquired  by  purchase  at  the 
sale;  and  in  the  event  that  no  sale  can  be  made  in  conformity  herewith  for 
a  sum  in  excess  of  $61,000,  then  the  defendants  shall  stand  debarred  of  every 
estate  in  or  lien  upon  said  land. 

"The  cause  Is  reserved  for  such  other  orders  and  decrees  as  may  be  neces- 
sary in  the  premises." 

From  this  decree  Mary  K.  Quinton  and  E.  W.  Poindexter,  repre- 
senting the  original  beneficiaries  of  the  claim  of  Eugene  S.  Quinton 
and  Abram  Bergen,  have  appealed. 

It  is  transparent  from  the  assignment  of  errors  that  counsel  for  ap- 
pellants are  ingeniously  seeking  by  this  appeal  to  have  reviewed  what 
was  found  and  adjudged  by  the  original  decree.  As  that  decree  was 
not  appealed  from,  and  the  bill  of  review  was  denied,  all  matters  within 
the  original  pleadings  and  within  the  competency  of  the  court  ex- 
pressed in  the  decree  are  res  adjudicata.  The  decision  of  this  court  on 
the  bill  of  review  necessarily  recognized  the  jurisdiction  of  the  Circuit 
Court  to  render  the  original  decree.  That  decree  established  the  title 
of  the  complainants  therein  to  the  land  in  question.  It  recognized  and 
declared  the  equity  of  the  defendants  therein,  the  appellants  here,  to  a 
charge  on  the  lands  for  their  compensation  as  provided  in  the  orig- 
inal contract,  and  as  a  necessary  means  to  the  ascertainment  of  that 
compensation  it  directed  a  sale  of  the  land. 

The  contention  is  made  that  the  will  under  which  the  executor  claims, 
which  was  executed  and  probated  in  the  state  of  Nebraska,  was  not  re- 
corded in  Shawnee  county,  Kan.,  where  the  land  is  situate;  without 
which  precedent  act,  it  is  asserted,  the  Circuit  Court  never  acquired 
jurisdiction  to  make  any  decree  in  the  cause.  This  objection  was  raised 
on  the  hearing  of  the  bill  of  review.  Judge  Adams,  who  delivered  the 
opinion  of  the  court,  after  adverting  to  the  fact  that  the  record  in 
the  case  disclosed  a  union  of  both  possession  and  title  in  the  com- 
plainants below,  that  as  the  administrator  c.  t.  a.,  lawfully  constituted 
in  the  state  of  Nebraska,  the  domicile  of  the  testator,  charged  with  the 
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execution  of  the  trust,  was  empowered  by  the  statute  of  Kansas  to  sue 
on  the  recording  of  the  will  in  that  jurisdiction,  said: 

"Inasmuch  as  it  Is  averred  in  the  original  bill  that  complainant  Neville  had 
filed  an  authenticated  copy  of  his  appointment  as  administrator  with  the  will 
annexed  in  the  probate  court  of  Shawnee  county,  and  had  caused  the  same  to 
be  recorded  therein,  or  if  the  averment  is  ambiguous  as  to  whether  the  will 
itself  as  distinguished  from  the  appointment  was  filed  and  recorded,  inasmuch 
as  the  will  might  have  been  so  recorded,  the  finding  by  the  Circuit  Court  that 
the  legal  and  equitable  title  were  vested  in  the  complainants  as  stated  in  the 
bill  conclusively  established  the  fact  for  the  purpose  of  this  case  that  such  will 
was  so  recorded,  or  that  some  other  equally  effective  step  was  taken  to  confer 
legal  title  upon  Neville,  who  only  according  to  the  pleadings  could  hold  the 
legal  title  under  the  will  of  the  testator.  He  was  also  in  possession  as  ad- 
mitted by  the  pleadings.  From  the  foregoing  we  think  it  clearly  appears 
that  Neville  as  administrator  c.  t  a.  not  only  had  a  l^al  right  to  sue  In 
Kansas,  but  that,  as  owner  of  the  legal  title  and  in  possession  of  the  land  in 
controTersy,  he  also  had  a  cause  of  action  suable  in  Kansas  to  protect  such 
title  and  possession." 

It  is  now  insisted  that  when  the  Circuit  Court  had  found,  as  it  did 
in  the  original  decree,  that  the  title  to  the  land  was  in  the  complain- 
ants, and  settled  the  construction  of  the  contract  between  the  testa- 
tor, Morell  C.  Keith,  and  Quinton  and  Bergen,  and  further  directed 
that  as  a  means  for  the  ascertainment  of  the  amount  of  the  charge 
on  the  land  in  favor  of  Quinton  and  Bergen  the  land  should  be  sold, 
the  full  purposes  of  the  court  in  taking  jurisdiction  of  the  controversy 
were  subserved,  and  thereupon  the  matter  should  have  been  remitted 
to  the  jurisdiction  of  the  probate  court  of  Shawnee  county,  Kan.,  to 
proceed  as  in  the  case  of  estates  in  administration  under  probate.  This 
suggestion  cannot  be  entertained.  "The  court  which  first  acquires 
jurisdiction  of  specific  property  in  a  suit  or  proceeding  to  enforce  a 
lien  upon  it  or  to  subject  it  to  a  sale  in  a  case  in  which  it  may  find  it 
necessary  or  convenient  to  take  possession  of,  or  dominion  over  it,  is 
entitled  to  retain  that  jurisdiction  until  the  suit  is  at  an  end;"  and, 
consequently,  until  a  complete  remedv  is  enforced.  Brun  v.  Mann,  80 
C.  C.  A.  613,  151  Fed.  146,  loc.  cit.  152. 

A  court  of  equity  does  not  administer  justice  by  halves.  "It  is  a 
rule  of  courts  of  equity  to  do  complete  justice  when  that  is  practicable, 
not  merely  by  declaring  the  right,  but  by  affording  a  remedy  for  its 
enjoyment.  A  court  of  equity  does  not  turn  a  party  to  another  forum 
to  enforce  a  right  which  it  has  itself  established."  2  Bates  on  Federal 
Equity  Procedure,  §  724,  p.  773.  Having  rightly  assumed  jurisdiction 
of  the  controversy  between  these  parties,  in  order  to  adjust  the  lien 
claimed  by  appellants  on  the  land,  and  having  determined  that,  in 
order  to  work  out  that  lien  and  render  available  the  estate  therein  of 
the  administrator  c.  t.  a.  and  the  heir,  it  was  necessary  to  sell  the  land. 
It  inheres  in  the  powers  of  a  court  of  equity  to  prescribe  not  only  the 
manner  of  conducting,  but  also  to  supervise  such  sale.  This  is  essential 
to  enable  the  court  to  see  to  it  that  its  ministerial  officer,  charged  with 
the  execution  of  the  decree,  shall  proceed  in  conformity  therewith ;  a 
duty  which  the  chancellor  would  fall  short  of  performing  should  he 
remit  the  carrying  out  of  his  decree  to  a  foreign  tribunal  over  which  he 
has  no  control.  The  sole  purpose  of  recording  the  will  in  Shawnee 
county,  Kan.,  was  to  enable  the  administrator  c.  t.  a.  to  dispose  of  the 
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land  to  meet  the  debts  of  the  estate  in  the  domicile  of  the  testator ;  and 
in  order  thereto  it  became  necessary  to  remove  the  obstruction  and 
cloud  on  the  title  of  the  asserted  lien  of  the  appellants.  No  question 
is  presented  on  this  record  respecting  the  rights  of  local  creditors  in  the 
state  of  Kansas. 

The  important  question  to  be  answered  on  this  appeal  is,  was  the 
supplemental  decree  a  proper  one  ?  By  the  original  decree  one  Bolmer 
was  appointed  special  master,  with  directions  to  invite  and  receive  offers 
from  proposed  purchasers  for  the  land  until  April  1,  1904,  and  to  re- 
port such  offers  to  the  court  for  its  acceptance  or  rejection.  The  decree 
fixed  the  minimum  price  at  $61,000.  If  any  offer  not  less  than  that  sum 
should  be  consented  to  by  all  the  parties,  the  sale  should  be  made. 
Should  no  such  offer  be  made  and  consented  to  by  April  1,  1904,  the 
decree  provided  that  "then  the  said  land  shall  be  advertised  and  sold, 
under  such  conditions  and  regulations  as  the  court  may  hereafter  pre- 
scribe, but  not  at  a  less  sum  than  $61,000."  There  having  been  no 
sale  up  to  April  1,  1904,  the  Circuit  Court  made  the  supplemental 
order,  as  it  was  authorized  by  the  original  decree  to  do.  Various  com- 
plaints are  made  by  the  appellants  touching  the  provisions  of  this  sup- 
plemental decree;  chief  of  which  is,  the  court  should  have  directed 
that  the  master  should  first  cause  the  whole  80-acre  tract  of  land  to  be 
surveyed,  laid  off  into  blocks  and  lots,  streets  and  alleys,  and  a  plat 
thereof  filed  as  an  addition  to  the  city  of  Topeka,  within  the  corporate 
limits  of  which  the  land  is  situate.  This,  counsel  contends,  is  the  course 
pointed  out  by  the  statute  of  the  state  of  Kansas  when  and  where  an 
executor  or  administrator  proceeds  under  the  probate  laws.  The  stat- 
ute of  Kansas  (Gen.  St.  1901)  pertaining  to  executors  and  adminis- 
trators, provides  as  follows : 

**Sec.  3012.  Where  It  may  be  made  to  appear  to  the  probate  court  of  any 
county  in  this  state  by  any  executor  or  administrator  that  any  lands  of  the 
estate  represented  by  such  executor  or  administrator,  lying  In  or  sufficiently 
near  some  Incorporated  town  or  city  to  be  made  an  addition  thereto,  would 
be  materially  advanced  in  value  by  being  subdivided  and  platted  into  town 
or  city  lots,  the  said  court  may  issue  an  order  to  such  executor  or  adminis- 
trator to  subdivide  and  plat  such  land. 

**Sec.  3013.  Before  any  order  shall  be  issued  by  the  probate  court  as  ihx> 
vided  for  in  the  preceding  section,  a  petition  for  that  purpose  shall  be  filed 
in  such  court  by  such  executor  or  administrator,  which  petition  shall  be  ac- 
companied by  an  accurate  plat  of  such  proposed  subdivision,  showing  the 
lots  duly  numbered,  and  the  streets,  alleys  and  other  public  grounds,  and  the 
respective  dimensions  of  each;  and  the  defendants  made  to  such  petition,  and 
the  notices  to  such  defendants,  and  all  other  proceedings  there<Mi  to  the  pro 
curing  of  such  order,  shall  be  in  substantial  conformity  with  the  rules  of 
procedure  in  such  court  in  cases  pertaining  to  the  disposal  of  real  estate  of 
deceased  persons. 

"Sec.  3014.  Upon  the  receipt  of  such  order  the  executor  or  administrator 
shall  immediately  proceed  to  acknowledge  such  plat  and  file  the  same  for 
record  as  an  addition  to  such  incorporated  town  or  city  for  the  benefit  of 
such  estate,  in  substantial  conformity  with  the  provisions  of  the  act  entitled 
•An  act  concerning  the  plats  of  cities  and  towns/  and  with  like  effect  as  in 
cases  of  plats  filed  by  other  proprietors;  Provided,  that  no  sale  of  any  part 
of  such  real  estate  shall  be  ordered  by  the  probate,  court  until  such  plat  bo 
acknowledged  (and)  is  filed  as  herein  required." 

The  statute  (sections  4359,  4360,  and  4364,  c.  78,  Gen.  St.  Kan.  1901) 
provides  that,  whenever  any  addition  to  any  city  or  town  shall  be  laid 
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out,  the  proprietor  or  proprietors  of  such  city  or  town  or  addition 
shall  cause  to  be  made  out  a  map  or  plat  thereof,  particularly  de- 
scribing the  ground  reserved  for  public  purposes,  and  that  all  the  lots 
intended  for  sale  shall  be  described  by  numbers,  and  their  precise 
length  and  width.  Such  map  or  plat  shall  be  acknowledged  by  the 
proprietor ;  and  it  then  declares  that  such  maps  or  plats,  so  acknowl- 
edged and  certified  and  recorded  with  the  register,  shall  be  a  sufficient 
conveyance  to  vest  the  fee  of  such  parcels  of  land  named  or  intended 
for  public  uses  in  the  county  in  which  such  city  or  town  is  situate,  in 
trust  for  the  uses  therein  named,  etc.  The  Supreme  Court  of  Kansas 
holds  that,  "before  a  plat  of  an  addition  to  a  city  will  operate  as  a  grant 
of  the  land  to  the  public  for  use  as  a  street,  it  must  have  been  ac- 
knowledged and  recorded  by  the  owner  of  the  land."  Brooks  v.  City 
of  Topeka,  34  Kan.,  loc.  cit.  280,  8  Pac.  393.  Therefore,  to  make  the 
platting  of  this  80  acres  of  land  into  lots  and  blocks,  with  streets  and 
alleys,  conformable  to  the  statute,  the  plat  would  have  to  be  executed 
and  acknowledged  by  the  administrator  c.  t.  a. 

It  is  observable  under  the  statute  above  quoted  that  whether  or  not 
the  probate  court  could  proceed  to  direct  this  property  to  be  platted 
into  blocks,  lots,  etc.,  would  depend  upon  the  initiative  of  the  admin- 
istrator or  executor.  The  authority  of  the  probate  court  is  conditioned 
upon  the  petition  of  the  executor  or  administrator.  And  it  must  be 
made  to  appear  to  the  probate  court  by  the  executor  or  administrator 
that  the  lands  are  so  allied  or  near  to  the  incorporated  town  or 
city  as  to  be  materially  advanced  in  value  by  being  subdivided  into 
blocks,  lots,  etc.  The  probate  court  could  not,  sua  sponte,  make  such 
order,  for  the  statute  expressly  declares  that  "before  any  order  shall 
be  issued  by  the  probate  court  *  *  *  a  petition  for  that  purpose 
shall  be  filed  in  such  court  by  such  executor  or  administrator."  The 
appellants  are  asking  the  United  States  court  to  do  what  the  probate 
court  itself  could  not  do  if  this  cause  were  within  its  jurisdiction. 

Has  the  United  States  court,  acquiring  jurisdiction  over  this  ad- 
ministrator, coming  into  it  solely  for  the  purpose  indicated  by  the  bill 
of  complaint,  to  have  an  obstruction  removed  to  enable  him  to  sell  a 
body  of  80  acres  of  land  subject  to  the  lien  of  the  appellants  thereon 
for  any  excess  over  a  specified  sum,  the  power  to  impose  upon  the 
relief  to  which  it  has  found  the  appellees  entitled  the  condition  and 
burden  that  he  shall  plat  the  land  into  blocks,  lots,  streets,  and  alleys, 
and  execute  and  file  the  same  so  as  to  dedicate  such  streets  to  the  city 
of  Topeka?  No  precedent  has  been  cited  for  the  exertion  of  such 
power  by  a  court  of  equity,  especially  where  the  proprietor  of  the 
land,  as  in  this  case,  is  not  consenting  thereto.  The  exercise  of  such 
extraordinary  jurisdiction  by  the  federal  court,  if  not  arbitrary,  would 
be  of  such  questionable  right  and  propriety  that  it  should  not  seek  for 
an  occasion  to  invoke  it.  In  any  event,  its  exercise  would  rest  in  the 
sound  discretion  of  the  chancellor.  The  Circuit  Court,  to  whom  the 
manner  of  dividing  this  property  was  addressed,  after  hearing  the  sug- 
gestions and  objections  of  tfie  parties  in  interest,  declined  to  accede  to 
the  appellants'  suggestions.  The  decree  he  made  expressed  his  best 
judgment.  Was  his  discretion  so  abused  as  to  invite  the  interference 
therewith  of  this  court?  The  court  was  held  in  the  city  where  this 
83  C.C.A.--17 
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property  is  located;  the  judge  heard  the  affidavits  and  counsel  re- 
specting the  manner  in  which  the  sale  should  be  conducted.  Is  the 
Court  of  Appeals  in  any  better  situation  to  exercise  a  wise  judgment 
in  this  matter  than  the  Circuit  Judge?  His  judgment  was  that  it  was 
not  for  the  best  interests  of  the  parties  concerned  to  have  this  property 
platted  into  blocks,  lots,  streets,  and  alleys,  and  to  have  such  plat  ac- 
knowledged and  filed  in  the  recorder's  office,  thereby  dedicating  the 
streets  and  alleys  to  the  public  use,  with  all  the  incidents  and  burdens 
that  might  attach  to  such  dedication.  He  deemed  it  wiser  to  divide  the 
land  into  tracts  of  not  less  than  5  nor  more  than  10  acres,  and  to  offer  it 
for  sale  in  such  subdivisions;  his  thought  being  that  investors  would 
more  likely  buy  in  such  subdivisions  than  otherwise.  This  it  seems 
to  us  to  be  reasonable  and  practical,  as  the  purchaser  would  thus  be 
left  at  liberty  either  to  retain  his  investment  in  the  present  shape,  at 
his  pleasure,  so  that,  if  at  any  time  he  should  conclude  that  it  were 
better  to  plat  the  land  under  the  local  statute,  he  could  do  so  in  such 
manner  as  in  his  judgment  would  be  most  profitable  to  make  a  sale 
of  the  land  whenever  he  saw  fit  to  sell. 

There  is  an  important  provision  of  the  decree,  well  to  be  noted.  It 
provides  for  the  sale  of  the  divisional  parcels  separately,  and  at  the 
conclusion  thereof  the  master  shall  put  the  whole  tract  up  and  offer 
it  in  bulk,  with  directions  to  accept  the  bid  or  bids  which  produce 
the  larger  stun  of  money.  This  is  the  customary  method  of  conducting 
such  sales  in  equity,  as  experience  has  demonstrated  that  it  is  attended 
with  the  best  results.  How  could  this  method  be  pursued  if  the  court 
were  to  divide  up  this  property  into  blocks,  lots,  streets,  and  alleys 
for  city  purposes  ?  In  order  to  sell  the  lots  at  public  outcry  it  should 
be  expected  that  there  would  be  a  purchaser  for  each  lot  at  the  sale — 
an  occurrence  not  reasonably  to  be  anticipated.  Purchasers  of  such 
lots,  if  desired  for  homes,  could  hardly  be  expected  to  be  found  for 
each  one  of  the  lots  at  an  auction  sale.  Common  experience  attests 
the  fact  that  such  purchasers  are  rarely  prepared  to  pay  cash  in  hand, 
but  more  usually  buy  them  on  the  installment  plan.  If  it  could  be  ex- 
pected that  persons  would  buy  the  lots  in  detail,  or  even  in  bulk,  for 
speculative  purposes,  is  it  reasonable  for  the  court  to  assume,  in  re- 
viewing the  manner  adopted  by  the  Circuit  Court,  that  such  speculative 
purchaser  would  pay  more  for  the  lots  in  bulk  than  he  would  pay  for 
five-acre  tracts  or  more,  with  the  privilege  reserved  to  himself  of 
platting  the  lands  at  his  own  pleasure?  These  are  purely  matters  of 
administrative  discretion  and  business  judgment,  which  the  chancellor 
on  the  ground  should  be  assumed  to  have  as  wisely  exercised  as  this 
court  might  without  the  opportunity  of  viewing  the  property. 

There  is  another  consideration  in  favor  of  the  method  adopted  by 
the  Circuit  Court.  The  long  delay  consequent  upon  this  litigation 
provoked  by  appellants,  demands  that  there  should  be  an  end  to  this 
controversy.  It  is  essential  to  the  winding  up  of  the  administration 
of  this  estate  that  this  delay  should  not  be  further  protracted.  If  this 
property  were  platted  in  conformity  with  the  statute  of  Kansas,  and 
offered  for  sale  in  detail,  the  probability  is  that  the  most  desirable  lots 
would  find  a  bidder,  and  many  less  desirable  ones  would  have  no  bid- 
ders or  little  competition.     Before  the  property  could  be  put  up  and 
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sold  in  bulk,  there  would  have  to  be  a  sale  of  the  lots  in  detail,  to  en- 
able the  master  to  determine  whether  it  were  best  for  the  interests 
of  the  parties  to  accept  the  aggregate  of  the  sales  in  detail  or  the  sale 
in  bulk.  It  would  probably  result  in  repeated  advertisements  and 
offerings  for  sale,  thus  protracting  the  closing  up  of  this  controversy 
to  an  intolerable  extent.  We  are  of  opinion  that  the  sale  of  this  prop- 
erty under  the  plan  adopted  by  the  Circuit  Court  would  probably 
produce  better  results  than  any  which  occurs  to  us. 

It  is  urged  against  the  assumption  of  jurisdiction  by  the  Circuit 
Court  to  make  sale  of  the  land  that  it  is  incompetent  to  make  any  dis- 
tribution of  the  proceeds,  as  that  is  intrusted  by  the  law  to  the  func- 
tions of  a  court  of  probate.  The  answer  to  this  is  that,  having  juris- 
diction to  fix  and  enforce  the  charge,  in  the  nature  of  a  lien  upon  the 
land,  in  favor  of  these  appellants,  any  fund  arising  from  the  sale  ap- 
plicable to  such  lien  would  certainly,  proprio  vigore  of  the  decree,  be 
paid  over  on  order  of  the  court  to  the  appellants.  As  such  claim  is 
a  fixed  lien  on  the  fund  in.  excess  of  the  $60,000,  first  to  be  paid  to  the 
appellees,  in  no  sense  would  it  constitute  an  asset  of  the  decedent's 
estate,  to  be  marshaled  and  distributed  under  probate.  When  these  ap- 
pellants shall  have  received  under  the  order  of  court  their  ascertained 
fee,  they  will  neither  have  nor  feel  any  concern  respecting  the  dis- 
tribution of  the  $60,000,  or  more,  going  to  the  administrator.  When 
the  administrator  shall  have  received  the  fund  arising  from  the  sale» 
it  will  come  to  him  officii  virtute,  to  be  accounted  for  by  him  to  the 
proper  probate  court  for  administration. 

Complaint  is  made  of  that  provision  of  the  decree  which  authorizes 
the  master  to  "require  from  each  bidder,  as  an  evidence  of  good 
faith,  the  deposit  of  twenty  per  cent,  of  the  amount  of  his  accepted  bid, 
the  same  to  be  forfeited  and  applied  upon  the  costs  of  this  cause  if 
the  bid  be  not  made  good."  It  is  contended  (1)  that  the  court  had  no 
power  to  exact  such  forfeiture,  and  (2)  that  the  decree  makes  no  pro- 
vision for  any  disposition  or  application  of  any  fund  so  arising.  Im- 
memorially  it  has  been  the  practice  in  courts  of  equity  to  require  all 
bidders  at  judicial  sales  under  decree  of  property  of  large  value  a 
qualifying  deposit  as  an  earnest  of  good  faith  on  the  part  of  the  bid- 
der. This  is  to  prevent  mere  by-bidding,  as  well  as  bids  by  irrespon- 
sible parties,  who,  after  the  property  is  "knocked  down"  to  them,  disap- 
pear without  making  payment,  thereby  possibly  making  the  sale  a  mis- 
carriage, necessitating  its  postponement  and  readvertisement  and  the 
risk  of  securing  a  better  bid  than  the  genuine  preceding  bid  of  such  im- 
postor. The  sum  so  forfeited,  the  decree  declares,  shall  be  applied 
"upon  the  costs  of  this  cause  if  the  bid  be  not  made  good."  We  are 
not  called  upon  here  to  say  what  disposition  would  be  made  of  any 
surplus,  if  any,  after  the  satisfaction  of  the  costs  arising  in  the  cause, 
as  this  miglit  be  merely  academic.  As  this  provision  of  the  decree  is 
as  much  for  the  protection  and  benefit  of  appellants  as  the  appellees, 
it  is  not  apparent  why  either  should  complain  of  it. 

It  IS  furtfier  suggested  that  the  imposition  of  such  forfeiture  might 
deter  purchasers  from  bidding,  and  thereby  possibly  enable  the  com- 
plainants below  to  become  the  purchaser  "at  their  own  price,  and  on 
their  own  terms,  to  the  deprivation  of  said  Mary  K.  Quinton  and  E. 
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W.  Poindexter  of  all  right  and  compensation  whatever.**  A  sufficient 
answer  to  this  is  that  the  appellees  cannot  bid  in  the  property  for  less 
than  $61,000,  and  before  appellants  could  become  interested  in  the 
result  there  must  be  an  excess  over  the  minimum  sum;  and  the  op- 
portunity to  bid  is  as  open  to  them  as  to  the  appellees.  If  any  advan- 
tage exists  in  favor  of  the  administrator  in  respect  of  his  privilege, 
to  be  credited  on  his  bid  of  $60,000  (to  go  to  him  in  any  event),  it  is 
because  this  inheres  in  the  nature  of  the  original  contract  between 
the  parties.  The  court  is  enforcing  the  contract  as  interpreted  and 
declared  in  the  original  decree,  and  not  to  meet  the  necessities  of  ap- 
pellants' situation  as  tihat  may  happen  to  be  at  the  time  of  the  sale. 

Error  is  assigned  of  the  action  of  the  court  in  designating  Mr.  Shar- 
itt,  clerk  of  the  court,  as  special  master  to  superintend  and  conduct  the 
sale  of  this  property.  The  act  of  Congress  approved  March  3,  1879 
(20  Stat.  c.  183,  p.  415  [U.  S.  Comp.  St.  1901,  p.  591]),  provides  that: 

"No  clerk  of  the  District  or  Circuit  Courts  of  the  United  States,  or  their 
deputies  shall  be  appointed  a  receiver  or  a  master  In  any  case  except  where 
the  judge  of  said  court  shall  determine  that  special  reascms  exist  therefor,  to 
be  assigned  in  the  order  of  appointment" 

The  recitation  in  the  record  in  this  respect  is  as  follows : 

"Good  cause  existing  therefor,  G^rge  F.  Sharitt,  Esq.,  is  hereby  appointed 
special  master  to  make  sale  of  the  said  land." 

The  foregoing  act  of  Congress  was  passed  for  a  purpose.  It  was 
intended  to  prevent  abuses  which  it  was  assumed  had  arisen  out  of 
favoritism  for  such  officers  of  the  court.  It  nevertheless  recognized 
and  contemplated  that  special  reasons  might  exist  in  the  particular 
case  or  instance  for  departing  from  the  interdiction  of  the  statute; 
but  as  a  safeguard  that  the  spirit  as  well  as  the  letter  of  the  statute 
should  be  observed,  while  reposing  a  discretion  in  the  judge  of  the 
court  in  making  such  appointment,  it  requires  that  he  should  assign 
in  the  order  of  appointment  the  special  reasons  inducing  such  selection. 
While  we  are  well  satisfied  that  there  was  good  cause  existing  which 
induced  the  learned  Circuit  Judge  to  select  Mr.  Sharitt  as  special 
master,  the  special  reason  is  not  assigned  of  record.  It  is  highly 
probable,  from  the  court's  knowledge  of  Mr.  Sharitt,  that  by  reason  of 
his  intelligence,  information  of  the  property,  and  good  business  judg- 
ment his  selection  was  well  justified. 

This  error,  however,  does  not  invalidate  or  aflFect  the  balance  of 
the  decree.  It  was  a  mere  failure  to  assign  the  good  cause  or  rea- 
son on  the  record.  The  decree  is  clearly  amendable  in  this  respect. 
The  supplemental  decree  of  the  Circuit  Court  is  affirmed,  in  all  re- 
spects, save  in  the  matter  of  not  assigning  the  special  reason  on  the 
record  for  the  designation  of  Mr.  Sharitt  as  special  master;  and  the 
cause  is  remanded  to  the  Circuit  Court  with  leave  to  so  amend  the 
order,  otherwise  to  designate  another  master.  As  the  appellants 
did  not  at  the  time  call  the  Circuit  Court's  attention  to  the  defect  in 
the  form  of  the  order  designating  said  special  master  so  that  such 
defect  might  have  been  then  corrected,  the  costs  of  this  appeal  will 
be  taxed  in  the  proportion  of  three-fourths  against  the  appellants  and 
one-fourth  against  the  appellees. 
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(154  Fed.  052.) 

DAVIS  &  ROESCH  TEMPERATURE  CONTROLLING  CO.  v.  ROESCH  et  al. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  29,  1907.) 

No.  276. 

Patents— Infringement— Pbessube  Govebnob. 

The  Roe8ch  patent,  No.  717,122,  for  a  pressure  governor,  claim  5,  held 
valid  and  infringed  by  one  hot  water  regulator  made  by  defendants,  but, 
in  view  of  the  narrow  construction  which  must  be  given  it  on  account 
of  the  prior  art,  not  infringed  by  a  second  regulator. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

On  appeals  by  both  parties  from  a  decree  of  the  CJircuit  Court  for  the 
Bastem  District  of  New  York  holding  valid  claim  5  of  letters  patent.  No. 
717,122,  issued  to  Alfred  Roesch,  December  30,  1902,  for  an  Improvement  in 
pressure-governors.  The  decree  adjudged  that  the  defendants  have  infringed 
the  said  claim  by  making  and  selling  a  hot  water  regulator  known  and  desig- 
nated as  ''Exhibit  A."  From  this  part  of  the  decree,  the  defendants  appeal. 
The  decree  further  adjudged  that  the  defendants  did  not  infringe  by  making 
and  Belling  a  regulator  known  as  "Exhibit  B."  From  this  part  of  the  decree, 
the  complainant  appeals.  The  opinion  of  the  Circuit  Court  is  reported  in 
148  Fed.  718. 

James  C.  Chapin,  for  complainant. 
Seabury  C.  Mastick,  for  defendants. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  In  view  of  the  prior  art,  showing  that  the  field 
of  invention  was  a  narrow  one,  and  in  view  of  the  express  limitations 
of  the  fifth  claim,  we  think  that  the  judge  of  the  Circuit  Court  was 
correct  in  holding  that  it  cannot  be  construed  to  cover  the  defendants' 
apparatus  known  as  "Exhibit  B."  This  exhibit,  a  drawing  of  which 
appears  in  the  opinion  below  as  printed  in  the  Federal  Reporter,  does 
not  contain  the  second  element  of  the  combination  of  the  claim,  viz., 
"two  oppositely-opening  valves  fitted  to  said  casing  to  engage  said 
seats  and  arranged  in  line  with  each  other,"  unless  a  construction  is 
placed  on  the  claim  which  ignores  the  obvious  meaning  of  the  language 
employed  and  is  unwarranted  by  the  prior  art. 

As  to  Exhibit  A,  we  agree  with  the  complainant's  expert  that  it  is 
**an  exact  and  complete  embodiment  of  what  is  set  forth  in  claim 
five  of  the  Roesch  patent." 

We  find  it  unnecessary  to  add  anything  further  to  the  opinion  of 
Judge  Thomas  who,  we  think,  correctly  disposed  of  all  the  issues  pre- 
sented. 

The  decree  is  affirmed,  without  costs  of  this  court 

TOWNSEND,  Circuit  Judge,  heard  the  argument  and  participated 
in  the  preliminary  consultation. 
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(164  Fed.  4^) 

CITY  OF  PITTSBURGH  T.  JONATHAN  CLARK  A  SONS  00. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  29,  1907.) 

No.  62. 

L  Municipal  Cobpobations— Public  Wobks— Contbacts— Constbuctiow. 

A  contract  for  a  public  work  for  a  city,  which  contained  a  clause  giv- 
ing the  director  of  public  works  of  the  city  the  right  to  stop  the  work  of 
the  contractor  at  any  time  if  in  his  opinion  it  was  not  being  done  In  ac- 
cordance with  the  contract  and  to  complete  the  work  at  the  contractor's 
cost,  construed,  and  provisions  requiring  the  contractor  to  obtain  a  final 
certificate  from  the  director  of  public  works  of  the  completion  of  the 
work  according  to  the  contract  before  being  entitled  to  final  paym^it,  and 
making  such  director  the  final  arbiter  between  the  parties  in  all  matters 
of  dispute,  Tield  not  applicable,  and  not  to  create  conditions  precedent  to 
the  bringing  of  an  action  to  recover  the  contract  price,  where  the  director 
stopped  the  work  of  the  contractor  under  the  power  given  him  and  had 
the  work  completed  himself. 

2.  Wbit  of  e:bbob— Mattebs  Rxvibwable— Questions  Not  Pbesented  to 
Tbial  Coubt. 

In  actions  at  law  the  function  of  the  Circuit  Court  of  Appeals  is  exclu- 
sively the  correction  of  errors  below,  and  questions  which  were  not  pre- 
sented to  nor  decided  by  the  trial  court  are  not  open  for  review. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
H  1018-1034.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

For  opinion  below,  see  146  Fed.  441. 

A.  M.  Thompson,  for  plain tiflf  in  error. 
E.  Y.  Breck,  for  defendant  in  error. 

Before  GRAY,  Circuit  Judge,  and  HOLLAND  and  LANNING, 
District  Judges. 

HOLLAND,  District  Judge.  This  is  an  action  arising  out  of  a  con- 
tract for  the  construction  of  a  reservoir  in  the  city  of  Pittsburgh.  On 
the  13th  day  of  May,  1897,  Jonathan  Clark  &  Sons  Company,  a  corpo- 
ration of  the  state  of  Illinois,  contracted  with  the  dty  of  Pittsburgh  to 
build  a  reservoir  in  Highland  Park,  at  an  estimated  cost  price  of  $420,- 
000.  The  cost,  however,  was  not  a  fixed,  but  a  variable  sum,  depending 
upon  the  amount  of  work  which  was  actually  performed  under  the 
plans  and  specifications.  The  price  per  unit  of  work,  however,  was 
fixed  and  determined  by  the  written  contract,  which  provided,  inter 
alia,  that  payments  should  be  made  from  time  to  time  in  a  certain  spec- 
ified manner,  to  wit,  once  a  month  upon  estimates  made  of  the  quanti- 
ties of  work  performed,  of  whatever  kind,  under  the  contract  at  unit 
prices,  and  that  the  contractor  should  receive  85  per  cent,  of  the  total 
amount  due  upon  the  monthly  estimate,  the  city  retaining  15  per  cent. 
It  was  further  provided  that  after  the  completion  of  the  contract  a  final 
estimate  was  to  be  made  which  would  be  conclusive  not  only  as  to  the 
prices  but  also  as  to  the  quantities.  The  director  of  the  department  of 
public  works  of  the  city  of  Pittsburgh  was  empowered  by  the  parties 
to  make  both  the  monthly  and  final  estimates. 
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The  contract  provided  that: 

••The  said  party  of  the  second  part  further  agrees  that  if  at  any  time  the 
director  shall  be  of  the  opinion  that  the  said  work,  or  any  part  thereof,  is  un- 
necessarily delayed,  or  that  the  said  contractor  is  wilfully  violating  any  of 
the  conditions  or  covenants  of  this  agreement,  or  is  executing  the  same  in  bad 
faith,  he  shall  have  the  power  to  notify  the  contractor  to  discontinue  all  work 
under  this  contract,  or  any  part  thereof,  and  thereupon  the  contractor  shall 
cease  said  work,  or  such  part  thereof,  and  the  director  shall  thereupon  have 
the  power  to  place  such  and  as  many  persons  as  he  may  deem  necessary,  the 
same  to  be  employed  by  contract  or  otherwise,  to  work  at  and  complete  the 
work  herein  described,  or  any  part  thereof,  and  to  use  such  materials  as  he 
may  find  upon  the  site  of  said  work  or  to  procure  other  materials  for  the  com- 
pletion of  the  same,  and  to  charge  the  expense  of  said  labor  and  materials  to 
the  aforesaid  contractor,  and  the  expense  so  charged  shall  be  deducted  from 
and  paid  by  the  party  of  the  second  part  out  of  such  moneys  as  may  then  be 
due,  or  may  at  any  time  thereafter  become  due  to  the  said  party  of  the  second 
part,  under  and  by  virtue  of  this  agreement ;  and  in  case  such  expense  is  less 
than  the  sum  which  would  have  been  payable  under  this  contract,  if  the  same 
had  been  satisfactorily  completed  by  the  said  party  of  the  second  part,  then, 
and  in  that  event,  the  said  party  of  the  second  part  shall  be  entitled  to  receive 
the  difference ;  but  in  case  such  expense  shall  exceed  the  last  said  sum,  then, 
and  in  that  event,  the  said  party  of  the  second  part,  his  sureties  and  heirs 
and  assigns,  shall  pay  the  amount  of  such  excess  to  the  party  of  the  first 
part  on  notice  from  said  director  of  the  excess  due." 

The  contractor  entered  upon  the  execution  of  the  work  under  the 
contract,  and  proceeded  therewith  until  April  16,  1900,  when  the  direc- 
tor of  public  works,  acting  on  behalf  of  the  city,  sent  a  notice  to  the 
contractor  that  in  his  (the  director's)  opinion  the  work  provided  for 
in  the  contract — 

^•has  been  and  is  unnecessarily  delayed,  and  that  you  have  wilfully  violated 
various  of  the  conditions  and  covenants  in  said  contract,  and  that  you  have 
executed  the  contract  in  bad  faith;  and  therefore  I  do  hereby  exercise  the 
power  in  me  vested  and  notify  you  from  this  date  to  discontinue  all  work  un- 
der said  contract.  And  I  hereby  notify  you  that  I  shall,  as  authorized  by  said 
contract,  have  completed  the  work  therein  described,  and  that  In  case  the  ex- 
pense of  said  completion  sdiall  exceed  the  sum  which  would  have  been  payable 
under  the  contract  had  you  faithfully  kept  and  performed  the  same,  I  shall 
require  you  and  your  sureties  to  pay  the  amount  of  such  excess  to  the  city  of 
Pittsburgh." 

After  the  contractor  was  thus  summarily  ejected,  at  the  instance  of 
the  city  authorities,  the  Mercantile  Trust  Company  completed  the  un- 
finished work.  The  contractor  was  not  permitted  to  do  any  other  work 
upon  the  reservoir  from  the  date  of  the  receipt  of  notice  from  the  di- 
rector, and  after  the  completion  of  the  work  by  the  trust  company,  on 
August  9,  1901,  the  contractor  instituted  this  action  in  the  Circuit 
Court  for  the  recovery  of  the  retained  percentages  on  the  monthly  es- 
timates, and  for  extra  work  made  necessary  by  reason  of  a  change  in 
plans  and  specifications.  The  city,  as  matter  of  defense,  sets  up  in  bar 
of  the  action  two  provisions  of  the  contract,  which  may  be  designated 
as  the  final  estimate  provision  and  the  arbitration  clause.  The  first 
provided  for  a  final  estimate  of  the  work,  and  the  amount  due  the  con- 
tractor after  the  completion  of  the  work,  and  the  second  is  a  stipu- 
lation that  the  director  of  the  department  of  public  works  shall  be  the 
final  arbiter  between  the  parties  in  all  matters  of  dispute.  The  case 
was  tried  before  Judge  Acheson  without  a  jury,  in  accordance  with  the 
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provisions  of  section  649,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  525]. 
After  the  plaintiflf  below  closed  its  case,  the  court  permitted  the  defend- 
ant to  enter  a  general  objection  to  all  the  plaintiff's  evidence  as  incom- 
petent and  irrelevant,  and  as  insufficient  to  enable  the  plaintiff  to  re- 
cover. The  court  permitted  this  general  objection  to  be  entered,  with 
the  understanding  that  counsel  for  defendant  was  subsequently  to  spe- 
cify the  reasons  for  the  alleged  inadmissibility  of  the  evidence  and  apply 
to  the  court  for  a  bill  of  exceptions.  Under  this  general  objection  to 
the  admission  of  all  the  evidence,  the  only  provisions  in  the  contract 
which  the  defendant  below  urged  in  bar  of  the  plaintiff's  action  were 
the  two  provisions  above  referred  to,  to  wit,  the  final  estimate  and  the 
arbitration  clauses,  and  the  court  held  that,  as  the  contractor  had  been 
put  off  the  work  before  its  completion,  the  ascertainment  of  the  amount 
due  him  was  not  provided  for  by  either  clause,  and  the  evidence  was 
therefore  admissible,  and  judgment  was  rendered  in  favor  of  the  con- 
tractor. See  Jonathan  Clark  &  Sons  Co.  v.  City  of  Pittsburg  (C.  C.) 
146  Fed.  441. 

The  court  below  found  as  a  fact  that  the  items  claimed  were  suffi- 
ciently proven  by  the  evidence  offered  by  the  plaintiff  below,  which 
finding  of  fact  is  entitled  to  the  same  force  and  effect  as  a  verdict  of 
a  jury;  and  the  court  further  held,  as  a  matter  of  law,  that  the  pro- 
visions of  the  final  estimate  clause  contemplated  the  completion  of  the 
work  by  the  original  contractor,  and  that  they  did  not  in  terms  apply 
to  and  are  inappropriate  to  the  extraordinary  contingency  of  the  party 
being  put  off  the  work  and  being  prevented  from  completing  it,  in 
which  event  (section  J  of  the  contract,  under  which  the  plaintiff  was 
put  off  the  work)  the  plaintiff  is  entitled  to  recover  what  is  justly  due 
it  for  its  materials  and  work,  subject  to  specified  charges  and  deductions 
on  account  of  actual  expense  incurred  by  the  city ;  and,  further,  that, 
as  the  city  saw  fit  to  act  upon  its  right  under  clause  J  to  put  the  plain- 
tiff off  the  work,  the  arbitration  clause,  which  provides  for  the  deter- 
mination of  all  disputes  between  the  parties  to  the  contract,  could  not  be 
insisted  upon  for  the  ascertainment  of  the  balance  due  the  contractor,  as 
clause  J,  under  which  the  director  was  authorized  to  act  and  did  act, 
impliedly  provides  for  a  determination  of  the  rights  of  the  parties  by 
regular  judicial  proceedings,  section  J  containing  in  terms  no  arbitra- 
tion clause,  and  that  an  intention  to  oust  the  courts  will  not  be  presumed. 
The  court  entered  judgment  for  the  plaintiff's  claim  in  the  sum  of 
$81,341. 

There  is  ample  evidence  to  sustain  the  facts  found  by  the  court  be- 
low, and  the  construction  put  upon  clauses  in  the  contract  which  were 
before  him  upon  the  issues  raised  in  the  Circuit  Court,  we  also  think  is 
correct.  The  errors  assigned  here,  which  raise  these  questions,  are 
therefore  overruled.  But  it  is  now  sought  to  raise  a  new  question  un- 
der the  contract,  which  was  not  brought  to  the  attention  of  the  trial 
judge  nor  passed  upon  by  him,  to  wit,  that  the  claim  for  extra  work, 
which  was  allowed  as  part  of  the  judgment  rendered,  cannot  be  sus- 
tained, for  the  reason  that  the  evidence  does  not  show  that  the  clause 
in  the  contract  providing  for  the  recovery  for  extra  work  had  been 
complied  with,  and  therefore  that  part  of  the  judgment  allowed  the 
plaintiff  as  extra  compensation  was  error.    As  we  have  said,  this  qucs  - 
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tion  was  not  called  to  the  attention  of  the  trial  judge  and  was  not 
passed  upon  by  him,  but  it  is  urged  that  it  is  properly  raised  under  the 
general  objection  to  the  irrelevancy  and  incompetency  of  all  the  evi- 
dence offered  by  the  plaintiff.  "The  trial  judge,  who  was  hearing  the 
case  by  submission  without  a  jury  in  order  to  save  time,  and  the 
trouble  of  specifying  objections  to  each  question,  permitted  a  general 
objection  to  be  entered,  giving  counsel  for  the  defendant  the  privi- 
lege thereafter  to  apply  to  the  court  for  a  bill  of  exceptions.  This  per- 
mission could  certainly  not  have  impHed  that  there  was  to  be  nothing 
more  than  the  general  objection  to  the  testimony  as  irrelevant  and  im- 
proper as  tending  to  vary  the  terms  of  a  written  contract,  without  speci- 
fying what  terms  of  the  contract  the  testimony  objected  to  varied,  and 
making  it  a  subject  of  special  bill  of  exceptions.  To  permit  this  to  be 
done  would  be  unfair  to  the  court  below,  where  the  testimony  was  ob- 
jected to  on  the  one  ground  and  the  objection  urged  in  this  court  for 
an  entirely  different  one,  to  which  the  attention  of  the  court  below  was 
not  called.    This  we  do  not  think  should  be  permitted. 

The  question  as  to  whether  the  plaintiff  had  a  right  to  offer  evidence 
in  support  of  a  claim  for  extra  compensation  without  first  showing  that 
he  had  complied  with  all  the  requirements  of  the  clause  in  the  con- 
tract providing  for  extra  work  was  never  raised  before  the  trial  judge 
by  plea  or  proof  or  by  directing  the  judge's  attention  to  these  provisions 
of  the  contract,  and  no  exception  was  ever  taken,  and  no  error  was* 
ever  assigned,  to  any  ruling  upon  this  point,  because  it  was  not  passed 
upon  in  the  court  below,  and  it  is  therefore  not  properly  before  this 
court.  In  actions  at  law  the  function  of  this  court  is  exclusively  the 
correction  of  errors  below.  Questions  which  were  not  presented  to  or 
decided  by  that  court  are  not  open  for  review  here,  because  the  trial 
court  cannot  be  guilty  of  error  in  a  ruling  he  never  made,  upon  an  issue 
to  which  his  attention  was  never  called.  Board  of  Com.  of  Lake  Coun- 
ty, Colo.,  V.  Sutliff,  97  Fed.  270,  38  C.  C.  A.  167;  Dahl  v.  Montana 
Copper  Co.,  132  U.  S.  264,  10  Sup.  Ct.  97,  33  L.  Ed.  325 ;  Morrison  v. 
Watson,  154  U.  S.  Ill,  14  Sup.  Ct.  995,  38  L.  Ed.  927;  Trust  Co.  v. 
Hensey,  205  U.  S.  298,  27  Sup.  Ct.  535,  51  L.  Ed.  811. 

The  court  below  having  committed  no  error  in  its  findings  of  fact 
and  conclusions  of  law  upon  the  matters  of  defense  to  which  its  atten- 
tion was  called  and  upon  which  it  passed,  we  find  that  the  judgment 
rendered  by  the  court  below  in  favor  of  the  plaintiff  should  be  affirmed, 
and  it  is  so  ordered. 


054  Fed.  467.) 

In  re  DORAN. 

MOORMAN  V.  BEARD. 

(Circuit  Court  of  Appeals,  Sixth  Clrcnlt    June  15,  1907.) 

Nos.  1,641,  1,645. 

1.  Bahkbuptot— Mode  of  Review—Obdeb  Denying  Pbiobitt  of  Olaiic. 

An  wder  of  a  court  of  bankruptcy  denying  priority  to  a  claim  which 
has  been  allowed  against  an  estate  is  one  made  in  a  controversy  arising  in 
a  bankruptcy  proceeding,  and  not  one  made  in  a  bankruptcy  proceeding^ 
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and  Is  reviewable  by  tbe  Circuit  Court  of  Appeals  on  appeal  nnder  Bankr. 
Act  July  1,  1898,  c.  541,  8  25a,  30  Stat  553  [U.  S.  Comp.  St  1901,  p.  3432]. 
[Ed.  Note. — ^Appeal  and  review  In  bankruptcy  cases,  see  uotea  to  In  re 
Eggert,  43  C.  a  A.  9.] 

2.  Samb— CHAirrKL  Mobtoaoe— Identitt  op  Mobtoaoed  Pbofkbtt. 

A  chattel  mortgage  given  by  a  small  retail  merchant  on  his  stock,  con- 
taining no  after-acquired  property  clause,  cannot  be  enforced  against 
stock  on  hand  when  he  was  adjudicated  a  bankrupt  nearly  a  year  and  a 
half  afterward,  without  proof  that  the  goods  were  the  same. 

3.  Same— MoBTOAOE— Effect  of  Withholdino  fbom  Regobd. 

Under  Ky.  St  1903,  8  496,  which  provides  that  no  mortgage  shall  be  valid 
''against  a  purchaser  fOr  a  valuable  consideration  without  notice  thereof 
or  against  creditors"  until  lodged  for  record,  as  construed  by  the  state 
Court  of  Appeals  a  mortgage  is  valid  against  the  general  creditors  of  a 
bankrupt  where  it  was  recorded  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, although  it  was  withheld  from  record  for  several  months^  during 
which  time  a  large  part  of  the  indebtedness  was  c<»itracted. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  Kentucky. 

For  opinion  below,  see  148  Fed.  327. 

C.  L.  Faurest,  for  Moorman. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  petitioner,  Moorman,  brings  this 
matter  here  by  petition  for  review  and  also  by  appeal,  being  doubtful, 
apparently,  of  tihe  proper  remedy.  He  filed  a  petition  in  the  bank- 
ruptcy proceeding  praying  for  the  allowance  of  a  claim  for  a  debt 
of  the  bankrupt  and  for  priority  by  reason  of  a  mortgage  given  by  the 
bankrupt  securing  it.  Upon  a  hearing  before  the  referee,  his  claim 
for  the  debt  was  allowed,  but  the  priority  claimed  was  disallowed. 
He  applied  for  a  review  of  the  order  disallowing  priority  to  the  Dis- 
trict Judge,  who  affirmed  the  order  of  the  referee.  This  left  nothing 
in  controversy  but  the  question  of  the  priority  of  the  lien  which  the 
petitioner  claimed  under  his  mortgage.  If  the  decision  had  been 
against  his  claim  of  debt,  he  could  have  brought  the  case  here  by  ap- 
peal under  section  25a,  Bankr.  Act  of  July  1,  1898,  c.  541,  30  Stat.  553 
[U.  S.  Comp.  St.  1901,  p.  3432],  and  its  right  to  priority  could  have 
been  settled  if  the  debt  was  established,  because  the  lien  was  a  mere 
incident  of  the  debt.  This  was  so  held  by  this  court  in  Cunningham 
v.  German  Ins.  Bank,  103  Fed.  932,  43  C.  C.  A.  377.  But  the  claim 
for  the  debt  having  been  allowed,  only  the  incident  remained,  and  that 
of  itself  was  not  sufficient  to  support  an  appeal  under  section  25a. 
The  order  was  a  decree  in  a  controversy  in  a  bankruptcy  proceeding, 
and  not  an  order  in  a  bankruptcy  proceeding  proper,  and  therefore  is 
not  reviewable  under  section  24b.  But  we  think  the  order  of  the 
District  Court  complained  of  may  be  reviewed  under  the  authority  of 
section  24a,  which  authorizes  an  appeal  to  this  court,  or  a  writ  of 
error  in  controversies  of  this  sort,  in  accordance  with  our  decision  in 
Re  First  National  Bank  of  Canton,  135  Fed.  62,  67  C.  C.  A.  536.  Such 
an  appeal  is  one  which  is  in  conformity  with  appeals  in  other  than 
bankruptcy  cases. 
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The  result  is  that  we  have  before  us  an  appeal  in  a  cause  in  equity 
from  a  final  decree — that  is,  final  as  to  the  particular  controversy — 
and  the  scope  of  our  inquiry  includes  the  pleading  and  proofs  in  the 
court  below.  So  far  as  the  pleadings  are  concerned,  they  are  in  very 
crude  shape.  And  so  of  the  evidence,  if  it  is  distinguishable  at  all 
from  the  pleading.  They  consisted  of  the  original  affidavit  of  the 
petitioner  in  proof  of  his  claim,  including  as  exhibits  the  note  and 
mortgage  on  which  his  claim  was  predicated.  On  this  footing,  and 
without  further  pleading,  he  went  before  the  referee  and  asked  for  an 
order  declaring  Uie  priority  of  his  claim  over  those  of  the  other  credit- 
ors, and  that  he  be  paid  out  of  the  proceeds  of  the  sales  of  the  real 
and  personal  property  remaining  in  the  hands  of  the  trustee  the  amount 
due  him  on  his  note  and  mortgage,  the  result  of  which  would  be  that 
nothing  would  be  left  to  other  creditors  after  payment  of  the  expenses 
of  administration.  The  only  thing  which  we  find  in  the  record  in- 
dicating any  pleading  on  the  part  of  the  trustee  is  the  referee's  state- 
ment that  *  at  the  time  of  the  filing  of  said  claim  the  trustee  made  oral 
objection  to  its  allowance  as  a  lien  claim,"  and  that,  after  the  first  hear- 
ing and  before  the  denial  of  the  petition  for  rehearing,  the  following 
objection  was  filed  by  the  trustee  to  the  proof  of  the  claim: 

"In  the  Matter  of  William  H.  Doran,  Bankrupt.    In  Bankruptcy. 

"The  undersigned  trustee,  Morris  H.  Beard,  respectfully  submits  and  flies 
objection  to  the  aUowance  of  the  claim  of  Charles  H.  Moorman,  filed  herein 
and  sought  to  be  allowed  as  a  lien  claim,  upon  the  following  grounds: 

"Because  he  is  informed  and  believes  to  be  true  that  the  said  Charles  H. 
Moorman  and  the  bankrupt,  WUliam  H.  Doran,  at  the  time  of  the  execution 
of  the  mortgage  filed  herein,  entered  into  the  following  fraudulent  agreement, 
with  respect  to  the  rights  of  the  said  bankrupt's  creditors: 

"That  the  said  Charles  H.  Moorman  agreed  not  to  place  the  said  mortgage 
upon  record,  in  order  to  enable  the  said  bankrupt  to  obtain  further  credit 
from  his  creditors,  and  not  to  impair  otherwise  said  bankrupt's  credit,  by 
keeping  concealed  the  existence  of  said  mortgage;  that  in  pursuance  of  said 
agreement  the  said  Moorman  did  not  place  the  said  mortgage  upon  record 
from  the  date  of  its  execution  until  the  8th  day  of  May.  A.  D.  1906,  which 
was  but  10  days  prior  to  the  filing  of  the  petition  in  bankruptcy  by  the  said 
bankrupt,  which  was  done  on  the  ISth  day  of  May,  A.  D.  1906. 

"Wherefore  said  trustee  for  said  reasons  prays  that  said  claim  be  rejected 
as  a  lien  claim.  M.  H.  Beard,  Trustee." 

We  could  disregard  these  informalities  in  the  pleadings,  for  from 
the  whole  record  we  can  understand  the  nature  of  the  controversy. 
But  when  we  come  to  look  for  the  evidence,  we  are  confronted  with 
a  more  serious  difficulty,  for  the  first  Question  is  whether  the  peti- 
tioner made  proof  of  such  facts  as  would  establish  his  right  to  a  lien 
upon  the  property  which  came  to  the  trustee.  Notwithstanding  the 
objection  put  upon  the  record  by  the  trustee  extended  to  only  one  de- 
fense, there  was  no  admission  of  other  facts  which  the  petitioner  was 
bound  to  prove.  And  the  report  of  the  referee  shows  that  other 
grounds  of  defense  were  made  at  the  hearing  and  considered  by  him. 
The  rule  in  equity  procedure  is  that  where  the  allegations  of  the 
bill  are  not  admitted  by  the  answer  the  plaintiflf  must  prove  them. 
Young  v.  Grundy,  6  Cranch  51,  3  L.  Ed.  149;  Morris  v.  Morris,  5 
Mich.  171;  2  Daniel's  Ch.  PI.  &  Prac.  (1st  Am.  Ed.)  973;  1  Bates, 
Fed.  Eq.  Proc.  §  315. 
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The  mortgage  was  given  January  9,  1905.  It  covered  certain  real 
estate  and  a  stock  of  goods  belonging  to  the  bankrupt,  who  was  en^ 
gaged  in  a  mercantile  business.  The  mortgage  was  recorded  March 
13,  1906.  The  mortgagor  filed  his  petition  in  bankruptcy  on  May 
18,  1906,  which  was  therefore  one  year,  four  months,  and  nine  days 
after  giving  the  mortgage.  The  real  estate  subject  to  a  homestead 
exemption  was  sold  by  the  trustee  for  $150.  The  stock  of  goods  which 
came  to  the  trustee  was  sold  by  him  for  $620.  The  mortgage  did  not 
contain  any  after-acquired  property  clause.  The  referee  reported  that 
it  did  not  "appear  from  the  proof  what,  if  any,  part  of  the  stock  of 
goods,  fixtures,  etc.,  mentioned  in  the  mortgage  were  still  on  hand 
at  the  time  of  filing  the  petition  in  bankruptcy,  and  that  came  to  the 
hands  of  the  trustee."  And  he  further  reported  that  the  referee,  sub- 
sequently to  the  original  hearing,  "suggested  to  the  claimant  that  he 
would  be  given  leave,  if  he  desired  to  do  so,  to  file  amended  proof 
showing  what  creditors,  if  any,  had  contracted  their  debts  with  knowl- 
edge of  the  existence  of  his  said  mortgage,  and  showing  also  what,  if 
any,  part  of  the  goods  on  hand  at  the  date  of  his  said  mortgage  came 
into  the  hands  of  the  trustee."  "But,"  says  the  referee,  "the  claim- 
ant failed  to  oflfer  such  amended  proof."  Having  regard  to  the  na- 
ture of  the  business  of  the  bankrupt,  which  was  of  a  small  retail  deal- 
er, and  the  amount  of  indebtedness  which  he  incurred  shortly  after 
giving  the  mortgage  as  con.^ared  with  the  value  of  his  stock  when  it 
was  sold,  we  think  it  was  incumbent  on  the  mortgagee  to  prove  what 
goods  in  stock  on  January  9,  1905,  passed  to  the  trustee  on  May  18,. 
1906,  and  that,  in  failing  to  make  any  proof  on  that  subject,  he  failed 
to  make  good  his  claim  to  the  proceeds  of  the  stock  of  goods. 

It  sufficiently  appears  that  the  store  and  lot  mentioned  in  the  mort- 
gage are  the  same  real  estate  sold  by  the  trustee  on  which  he  realized 
the  sum  of  $150.  And  the  second  question  is  whether  the  petitioner, 
appellant,  we  will  now  call  him,  has  established  his  right  to  claim  a  lien 
upon  that.  The  mortgage  in  question  was  given  January  9,  1905. 
It  was  recorded  March  13,  1906.  The  petition  in  bankruptcy  was 
filed  May  18,  1906.  The  referee  reports  that,  between  the  dates  of 
the  giving  and  the  filing  of  the  mortgage,  the  bankrupt  created  debts 
to  the  amount  of  $1,745.66.  The  Kentucky  statute  (section  496  of 
the  Revision  of  1903)  declares  that  "no  deed  of  trust  or  mortgage 
conveying  a  legal  or  equitable  title  to  real  or  personal  estate  shall  be 
valid  against  a  purchaser  for  a  valuable  consideration,  without  no- 
tice thereof,  or  against  creditors,  until  such  deeds  shall  be  acknowl- 
edged or  proven  according  to  law  and  lodged  for  record."  And  in 
the  case  entitled  In  re  Ducker,  134  Fed.  43,  67  C.  C.  A.  117,  we  held 
in  a  case  of  a  conditional  sale,  which  in  Kentucky  is  held  to  be  a  mort- 
gage and  subject  to  the  recording  law  above  quoted,  that,  when  the 
instrument  had  never  been  recorded,  creditors  who  had  become  such 
after  giving  the  mortgage,  and  who  were  therefore  in  position  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy  to  seize  the  prop- 
erty covered  by  the  unfiled  mortgage,  might  have  their  equity  worked 
out  for  them  by  the  trustee  in  the  bankruptcy  proceedings.  Section 
67a  of  the  bankrupt  act  expressly  provides  that  "claims  which  for 
want  of  record  or  for  other  reasons  could  not  have  been  valid  liens  as 
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against  the  claims  of  the  creditors  of  the  bankrupt,  shall  not  be  liens 
against  his  estate";  and  67b,  that  "whenever  a  creditor  is  prevented 
from  enforcing  his  rights  as  against  a  lien  created  or  attempted  to  be 
-created  by  his  debtor,  who  afterwards  becomes  a  bankrupt,  the  trustee 
of  the  estate  of  such  bankrupt  shall  be  subrogated  to  and  may  enforce 
such  rights  of  such  creditor  for  the  benefit  of  the  estate."  By  "pre- 
vented," as  the  word  is  here  used,  we  understand  prevented  by  the  su- 
pervening of  bankruptcy  proceedings. 

But  it  is  contended  by  counsel  for  the  appellant  that  the  Court  of 
Appeals  of  Kentucky  has  construed  the  statute  regarding  unfiled  mort- 
gages as  meanings  that,  if  the  mortgagee  shall  have  filed  his  mortgage 
l>efore  the  creditor  shall  have  fastened  a  lien  upon  the  property  by 
judicial  proceedings,  his  mortgage  becomes  valid  from  its  date.  If 
the  object  of  the  statute  is  to  prevent  the  creditor  from  being  lured 
into  giving  the  mortgagor  credit  upon  the  false  appearance  of  owner- 
ship in  the  one  who  is  about  to  become  his  debtor,  it  becomes  prac- 
tically useless  for  its  purpose,  and  rather  worse  than  that  (for  the 
creditor  being  directed  by  the  statute  to  the  record  office,  and  finding 
nothing  there,  would  naturally  act  upon  the  assumption  that  no  such 
mortgage  existed),  if,  after  the  mischief  is  done  by  the  creditor's  part- 
ing with  his  property,  the  mortgagee  may  close  the  trap  by  filing  his 
mortgage.  Upon  such  construction  the  statute,  instead  of  protecting 
the  creditor,  is  a  device  for  defrauding  him.  The  creditor  would  in 
most  cases  be  unaware  of  his  danger  until  all  chance  of  remedy  is 
gone.  And,  in  the  case  before  us,  it  would  look  as  if  that  is  what  has 
happened. 

In  the  case  of  a  purchaser  of  the  property  for  value,  it  seems  to  be 
recognized  that  the  equity  of  the  transaction  itself  is  the  governing 
factor,  and  the  right  of  the  purchaser  is  fastened  when  the  mischief 
is  done,  and  the  subsequent  recording  of  the  mortgage  does  not  de- 
feat that  right.  But  the  construction  of  the  statute  is  one  for  the 
courts  of  the  state,  and  not  for  us.  The  decisions  in  Kentucky  have 
not  been  uniform  in  regard  to  the  effect  of  the  statute  in  question, 
but  we  think  it  must  be  conceded  they  tend  in  the  direction  of  apply- 
ing it  in  the  case  of  creditors  to  the  conditions  which  exist  when  the 
remedy  is  sought,  and  relegate  the  question  of  right  to  the  question 
of  activity  and  diligence  in  prosecuting  the  remedy.  Helm  v.  Logan's 
Heirs,  4  Bibb  (Ky.)  78;  Campbell  v.  Mosby,  Litt.  Sel.  Cas.  (Ky.)  358; 
Graham  v.  Samuel,  1  Dana  (Ky.)  166;  Morton  v.  Robards,  4  Dana 
(Ky.)  268;  Righter  v.  Forester,  1  Bush  (Ky.)  278;  Low  v.  Blinco, 
10  Bush  (Ky.)  331 ;  Baldwin  v.  Crow,  86  Ky.  679,  7  S.  W.  146 ;  Wicks 
V.  McConnell,  102  Ky.  434,  43  S.  W.  205. 

In  the  case  of  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  26  Sup.  Ct. 
481,  60  L.  Ed.  782,  the  Supreme  Court  held  that  we  were  in  error  in 
supposing  that  the  inchoate  equity  of  creditors  could  be  vindicated  by 
the  trustee  in  the  court  of  bankruptcy,  and  reversed  the  judgment. 
That  case  is  not  precisely  in  point,  because  in  the  present  case  the 
mortgagee  had  recorded  his  mortgage  before  the  petition  in  bank- 
ruptcy was  filed,  while  in  that  case  this  had  not  been  done.  But  the 
distinction  is  favorable  to  the  appellant.  The  statutes  of  Ohio,  where 
that  case  arose,  and  of  Kentucky,  are  not  identical,  but  so  far  as  the 
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principal  question  is  concerned  they  are  not  dissimilar.  If  in  that  case 
the  equity  of  the  creditors  was  lost  by  their  failure  to  fasten  it  before 
the  bankruptcy  proceedings,  so  here  they  must  fail  for  a  like  reason, 
and  because  the  mortgagee  had  filed  his  mortgage  and  made  himself 
secure  before  the  petition  in  bankruptcy  was  filed. 

It  appears  that  it  was  claimed  before  the  referee  that  the  mortgage 
in  question  was  void  because  it  was  withheld  from  record  by  agree- 
ment in  order  to  give  the  mortgagor  a  false  credit.  But  the  referee 
in  his  report,  although  he  recognized  the  presence  of  such  an  issue, 
ignored  it  for  the  reason  that  he  put  his  decision  upon  another  ground. 
It  is  to  be  regretted  that  this  inquiry  was  not  pursued.  The  keeping 
of  both  his  mortgages  from  record  for  so  long  a  time  in  the  circum- 
stances shown  was  calculated  to  excite  suspicion.  But  as  no  evidence 
on  this  subject  is  reported,  we  have  nothing  but  the  bare  fact  of  the 
failure  to  record,  which,  under  the  Kentucky  decisions,  is  not  of  itself 
sufficient  to  justify  a  finding  that  there  was  an  agreement  between  the 
parties  to  that  eflfect. 

The  order  of  the  court  below  will  be  modified  so  as  to  allow  the 
appellant  to  recover  the  $150  realized  by  the  trustee  from  the  store  and 
lot.    The  costs  here  will  be  equally  divided. 


(154  Fed.  290.) 

BENKER  v.  MEYER  et  aL 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    May  7, 1907.) 

No.  2.483. 

1.  Appeabancid— What  Constitutes— Administbatobs  -^  Invoking  Jubisdio- 

tion  of  fobeiqn  coubt— oonolusiveness  of  judgment. 

Under  the  statutes  of  Nebraska,  which  abolish  the  comm<m-]aw  writ 
of  error,  and  provide  for  proceedings  In  the  Supreme  Court  to  review  a 
judgment  of  a  district  court  by  the  filing  of  a  petition  in  error  and  the 
issuance  and  service  of  a  summons  thereon,  such  proceedings  are  in 
effect  an  original  action,  and  a  foreign  administrator  who  avails  himself 
of  the  right  given  him  by  the  statutes  of  the  state  to  sue  in  its  courts  by 
Instituting  such  a  proceeding  in  error  to  review  a  judgment  of  a  district 
court  subjecting  lands  of  his  intestate  to  an  attachment  voluntarily  sub- 
mits the  question  of  the  validity  of  such  judgment  to  the  Supreme  Court 
of  the  state,  and  its  decision  is  binding  upon  him  and  upon  the  property. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  8,  Appearance,  S  41.1 

2.  Judgment— Pebsons  .Concluded— Genebal  and  Anchxabt  Administba> 

T0B8. 

A  judgment  of  a  state  court  against  a  foreign  administrator,  subject- 
ing land  of  his  Intestate's  estate  to  an  attachment,  which  is  conclusive 
as  against  him,  is  also  conclusive  as  against  a  local  administrator  sub- 
sequently appointed,  and  a  bar  to  an  action  brought  by  him  to  recover 
the  land  from  a  purchaser  under  the  former  judgment  in  which  the  same 
Issues  only  are  involved. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska. 

This  was  a  suit  in  ejectment  to  recover  possession  of  land  In  Nebraska. 
The  defendants  justified  their  possession  under  certain  attachment  proceed- 
IngB  in  the  courts  of  Nebraska  and  a  purchase  of  the  land  by  them  at  a 
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judicial  sale  made  therein.  They  were  creditors  of  one  Petterson,  a  resident 
of  South  Dakota,  who  owned  the  Nebraska  land.  They  instituted  a  suit 
by  attachment  against  him  in  the  district  court  of  Cedar  county,  Neb.,  and 
levied  on  the  land.  Before  process  had  been  served  on  him  Patterson  died. 
Afterwards  an  administrator  of  his  estate  was  duly  appointed  in  South 
Dakota,  and  not  elsewhere,  and  defendants,  who  were  plaintiffs  in  that  suit, 
secured  a  conditional  order  of  revivor  of  the  action  against  the  administrator 
and  an  order  of  publication  against  him.  Pursuant  to  the  requirement  of 
that  order  the  foreign  administrator,  whose  name  was  Qutterson,  appeared 
and  ineffectually  moved  to  discharge  and  dissolve  the  attachment,  suffered 
judgment  by  default  to  go  against  him  in  his  representative  capacity  for  the 
debt  and  an  order  to  be  made  requiring  the  land  to  be  sold  to  satisfy  the 
Judgment,  moved  to  set  aside  the  default  and  for  leave  to  defend,  and  pros- 
ecuted a  petition  in  error  from  an  order  denying  that  motion  to  the  Supreme 
Ck)urt  of  Nebraska  where  the  judgment  of  the  district  court  was  affirmed. 
In  all  these  proceedings  the  fact  appeared  by  the  pleadings  that  Gutterson 
was  a  foreign  administrator  appointed  in  South  Dakota  only  and  in  no  stage 
of  the  case  did  he  make  any  objection  to  the  Jurisdiction  of  the  court  by  rea- 
son of  that  fact  The  plaintiffs  in  that  suit  purchased  the  land  under  the 
order  of  sale  therein  made  and  after  the  affirmance  of  their  Judgment  by  the 
Supreme  CJourt  the  present  plaintiff,  Benker,  was  appointed  administrator  of 
Petterson's  estate  in  Cedar  county.  Neb.,  and  brought  this  suit  in  eject- 
ment against  the  defendants  to  recover  the  land  so  purchased  by  them,  on 
the  ground  that  the  proceedings  and  judgment  in  the  attachment  suit  were 
without  Jurisdiction  and  void.  The  foregoing  facts  appearing,  the  court  below 
directed  a  verdict  and  rendered  a  Judgment  in  favor  of  the  defendants.  To 
secure  a  reversal  of  that  judgment  this  writ  of  error  is  prosecuted  by  the 
plaintiff. 

Robert  B.  Tripp  (J.  C.  Robinson,  Robert  J.  Gamble,  and  John  Hol- 
man,  on  the  brief),  for  plaintiff  in  error. 

Henry  C.  Gardiner  (Rich,  Searle  &  Clapp,  on  the  brief),  for  defend- 
ants in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

Counsel  in  the  presentation  of  this  case  have  narrowed  the  question 
to  this :  Whether  the  district  court  of  Cedar  county.  Neb.,  originally 
acquired  jurisdiction  over  the  foreign  administrator  appointed  in  South 
Dakota  or  whether  that  administrator  by  his  voluntary  appearance  or 
subsequent  affirmative  action  in  that  court  and  in  the  Supreme  Court 
of  Nebraska  in  the  same  case  subjected  himself  to  the  jurisdiction  of 
the  Nebraska  court,  and  whether,  if  that  court  acquired  jurisdiction  in 
either  way,  its  judgment  is  ries  adjudicata  of  the  question  now  before 
us. 

An  administrator  is  generally  answerable  only  to  the  courts  of  his 
own  state,  and  cannot,  in  the  absence  of  statutory  authority,  be  sued 
in  a  foreign  jurisdiction.  Vaughan  v.  Northup,  15  Pet.  1,  10  L.  Ed. 
639;  Melius  v.  Thompson,  1  Cliff.  (U.  S.)  125,  Fed.  Cas.  No.  9,405; 
Lewis  V.  Parrish,  53  C.  C.  A.  77,  115  Fed.  285 ;  Burton  v.  Williams, 
63  Neb.  431,  88  N.  W.  765.  Whatever  power  or  authority  an  admin- 
istrator may  exercise  outside  of  the  state  of  his  appointment  "is  a  mere 
matter  of  comi^,  which  every  other  state  is  at  liberty  to  accord  or 
withhold  according  to  the  policy  of  its  own  laws  and  with  reference  to 
the  interests  of  its  own  citizens.*'    Cases  supra. 
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How  does  this  case  stand  when  viewed  in  the  light  of  these  accept- 
ed principles  ?  The  nonresidence  of  Petterson,  the  owner  of  the  land 
in  question,  subjected  it  to  attachment  at  the  suit  of  his  creditors 
(Comp.  St.  Neb.  1901,  §  5762),  and  service  of  summons  by  publica- 
tion was  sufficient  (section  5669).  Jurisdiction  of  the  court  and  power 
to  control  all  subsequent  proceedings  was  acquired  immediately  upon 
the  issuing  of  the  order  of  attachment.  Section  6797,  supra.  Petter- 
son's  death  before  the  service  of  process  did  not  affect  the  jurisdiction 
of  the  court  so  acquired,  but  "full  control  of  all  subsequent  proceed- 
ings" under  the  attachment  laws  of  Nebraska  was  expressly  conferred 
upon  the  court  notwithstanding  such  death.  Section  5979,  supra.  By 
reason,  doubtless,  of  the  contingent  liability  of  real  estate  for  the  debts 
of  the  deceased  the  statute  requires  that  where  such  real  estate  as  well 
as  where  personal  property  is  attached,  in  the  event  of  the  death  of 
the  defendant  at  any  time  after  issuing  the  order  of  attachment,  the 
proceedings  shall  not  abate,  but  shall  be  carried  on,  and  "his  legal 
representatives  shall  be  made  parties  to  the  action."  Section  5797, 
supra.  The  revival  of  an  action  against  the  personal  representatives 
of  a  decedent  by  a  conditional  order  to  be  served  when  such  repre- 
sentatives are  nonresidents  of  the  state  by  publication  is  provided  for. 
Sections  6037-6041,  supra.  Pursuing  the  course  marked  out  by  the 
foregoing  statutes,  an  order  of  revivor  was  made  against  Gutterson, 
the  foreign  administrator  of  Petterson's  estate,  and  he  appeared  to  the 
action  and  conducted  the  unsuccessful  defense  stated.  The  learned 
trial  court  held  that  the  revivor  so  made  against  the  foreign  adminis- 
trator was  fairly  contemplated  and  authorized  by  the  general  language 
of  sections  5797  and  6038,  which  provide  that  the  "leg^l  representa- 
tives," without  discriminating  between  domestic  and  foreign,  shall  be 
made  parties  to  an  action  by  revivor ;  and  he  cites  in  support  the  case 
of  Brown  v.  Brown,  35  Minn.  191,  28  N.  W.  238,  where  under  a 
similar  statute  that  view  is  approved.  He  also  called  attention  to  sec- 
tion 6041,  supra,  relative  to  reviving  actions  against  representatives 
of  a  deceased  defendant,  where  notice  by  publication  is  expressly  pro- 
vided for  against  a  "nonresident  of  the  state"  and  to  other  pro- 
visions of  the  statutes  whereby  power  is  conferred  upon  foreign  ad- 
ministrators to  commence  and  prosecute  suits  in  Nebraska  and  to  sell 
real  estate  therein  belonging  to  the  estate  of  the  deceased.  From  a 
consideration  of  these  things  he  held  that  the  state  has  adopted  such 
a  policy  of  comity  towards  foreign  administrators  by  admitting  them 
into  the  state  for  so  many  kindred  purposes  that  reasonableness  and 
consistency  both  unite  in  the  conclusion  that  the  Legislature  of  the 
state  by  sections  5797  and  6038,  supra,  intended  by  the  use  of  the 
general  terms  "legal  representatives"  and  "representatives,"  therein 
employed  without  discriminating  between  domestic  and  foreign,  to 
include  any  personal  representative  of  the  deceased  wherever  con- 
stituted and  render  them  liable  to  proceedings  to  revive  an  action. 
There  is  much  force  in  that  reasoning,  but,  as  the  Supreme  Court 
of  Nebraska  has  not  construed  the  statute  in  question,  and  as  we 
find  other  satisfactory  grounds  for  our  conclusion,  we  deem  it  inad- 
visable to  anticipate  that  court  in  construing  its  local  laws. 
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The  facts  of  this  case  show  that  Gutterson,  the  former  administrator, 
after  service  of  process  had  been  made  upon  him  in  the  proceedings 
to  revive  the  action,  appeared  and  moved  to  discharge  the  attachment 
levied  upon  the  real  estate  in  question.  He  availed  himself  of  the 
provisions  of  section  5800,  supra,  and  filed  an  unsuccessful  motion  "to 
set  aside  the  order  allowing  the  attachment  and  to  discharge  the  at- 
tachment and  levy."  He  then  filed  what  is  called  an  "answer  and 
separate  defense."  By  those  proceedings  he  raised  some  issues  of  fact 
and  two  questions  of  law:  (1)  Whether  the  attachment  was  void 
for  want  of  a  preliminary  bond  given  by  the  attachment  creditors ;  and 
(2)  whether  a  revivor  of  the  suit  was  lawful  in  the  absence  of  a 
service  of  summons  upon  the  defendant  before  his  death.  These  ques- 
tions were  decided  against  him  and  properly  so.  Brown  v.  Brown, 
and  section  5797,  supra.  There  being  no  further  pleading  by  defendant, 
judgment  by  default  was  rendered  against  him,  and  the  land  was  sold 
to  satisfy  the  judgment.  Six  months  thereafter  the  administrator 
again  appeared  and  moved  the  court  to  set  aside  the  default  and  grant 
him  leave  to  appear  and  defend  the  action.  That  motion  was  denied, 
and  Gutterson  prosecuted  a  petition  in  error  from  the  Supreme  Court 
of  Nebraska  to  secure  a  reversal  of  the  order  so  made.  Full  hearing 
was  had  in  the  Supreme  Court,  and  the  order  and  judgment  of  the 
district  court  were  affirmed. 

The  question  now  is  whether  the  foreign  administrator  by  the 
foregoing  proceedings  subjected  himself  to  the  jurisdiction  of  the 
Nebraska  courts. . 

Section  2838,  Comf).  St.  1901,  supra,  is  as  follows: 

"An  executor  or  administrator  duly  appointed  in  any  other  state  or  county 
may  commence  and  prosecute  any  action  or  suit  in  any  court  in  this  state 
In  his  capacity  as  executor  or  administrator  in  lilse  manner  and  under  like 
restrictions  as  a  non-resident  may  be  permitted  to  do  so,  provided  that  in  case 
any  executor  or  administrator  shall  have  been  appointed  in  this  state  such 
person  only  shall  be  entitled  to  commence  and  prosecute  actions  or  suits 
within  this  state  in  his  capacity  as  such  executor  or  administrator." 

A  statute  similar  was  under  consideration  by  the  Supreme  Court  of 
the  United  States  in  Lawrence  v.  Nelson,  143  U.  S.  215,  12  Sup.  Ct. 
440,  36  L.  Ed.  130.  In  that  case  the  facts,  briefly  stated,  are  that 
Nelson  and  French  brought  a  suit  in  equity  in  the  Circuit  Court  of  the 
United  States  in  Arkansas  against  the  executor  of  the  estate  of  one 
Ballentine,  their  deceased  copartner,  for  a  settlement  of  the  partner- 
ship accounts.  The  executor  soon  after  was  removed  and  Lawrence, 
who  had  been  appointed  administrator  c.  t.  a.  by  the  county  court  of 
Cook  county.  111.,  the  domicile  of  Ballentine,  was  substituted  as  defend- 
ant, and  he  thereafter  appeared  and  conducted  the  defense  for  the  es- 
tate of  Ballentine.  A  decree  was  rendered  in  favor  of  complainants 
for  their  respective  shares  in  the  partnership  received  and  held  by  Bal- 
lentine in  his  lifetime,  and  requiring  Lawrence  as  administrator  to  pay 
the  same  out  of  the  unadministered  assets  in  his  hands.  The  admin- 
istrator filed  a  motion  for  rehearing,  and  later  filed  in  the  same  court 
a  bill  of  review,  alleging,  among  other  things,  that  on  the  face  of  the 
record  it  appeared  that  he  was  a  foreign  administrator,  and  not  ap- 
I)ointed  by  any  court  of  Arkansas,  and  for  that  reason  could  not  be 
83C.C.A.— 18 
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sued  in  that  state.  That  bill  was  heard  and  dismissed  upon  its  merits. 
Afterwards  Nelson  and  French  brought  their  action  on  the  Arkansas 
judgment  in  the  Circuit  Court  of  the  United  States  in  Illinois  against 
the  domiciliary  administrator  to  charge  him  as  such  with  the  payment 
of  the  Arkansas  judgment.  The  Supreme  Court,  in  reviewing  a  decree 
rendered  for  the  complainants  in  that  case,  recognized  the  general  rule 
limiting  the  administrator's  power  to  act  and  liability  to  account  to  the 
state  appointing  him  and  disqualifying  him  to  sue  or  be  sued  in  any 
other  state  than  that  in  which  he  was  appointed,  but  gave  force  and 
effect  to  section  4473  of  the  Statutes  of  Arkansas  (Digest  of  1874), 
which  provided  that: 

"Administrators  and  executors  appointed  In  any  of  the  states,  territories 
or  districts  of  the  United  States  under  the  laws  thereof,  may  sue  In  any 
of  the  courts  of  the  state,  in  their  representative  capacity,  to  the  same  and 
like  effect  as  if  such  administrators  and  executors  had  been  qualified  under 
the  laws  of  this  state." 

The  question  considered  was  whether  the  administrator  in  that  case 
was  brought  within  the  remedial  legislation  permitting  a  foreign  ad- 
ministrator to  sue  in  the  courts  of  Arkansas.  The  court  there  held 
that  by  filing  the  bill  of  review  to  have  the  original  decree  set  aside 
because  it  should  not  have  been  rendered  against  the  Illinois  adminis- 
trator "he  became  himself  the  actor,  and  submitted  that  question  to  a 
court  of  competent  jurisdiction,  and  its  decision  upon  that  question, 
whether  favorable  or  adverse  to  him,  was  equally  conclusive  of  the 
matter  adjudged."    The  court  further  said: 

"Whatever  doubt  may  have  existed  as  to  the  validity  of  the  former  decree, 
as  binding  the  assets  of  the  deceased  in  the  hands  of  the  administrator  before 
the  decree  upon  the  bill  of  review,  is  removed  by  the  latter  decree;  and,  by 
the  effect  of  this  decree,  the  former  decree  must  be  treated,  for  the  purposes 
of  this  case,  as  a  judgment  rendered  by  a  federal  court  of  competent  Juris- 
diction and  binding  the  assets  of  his  intestate  in  his  hands,  Just  as  if  it 
had  been  rendered  in  a  federal  court  held  in  the  state  of  Illinois.*' 

By  the  statutes  of  Nebraska  writs  of  error  as  known  at  common-law 
are  abolished  (section  6194,  Comp.  St.,  supra),  and  an  elaborate  scheme 
is  provided  for  instituting  a  proceeding  for  reversing  a  judgment  once 
rendered  as  follows : 

"A  judgment  rendered  or  final  order  made  by  the  district  court  may  be 
reversed,  vacated  or  modified  by  the  Supreme  CJourt  for  errors  appearing  on 
the  record."     Section  6174,  supra. 

"The  proceedings  to  obtain  such  reversal,  vacation  or  modification  shall  be 
by  petition  entitled  *petItion  in  error*  filed  in  a  court  having  power  to  make 
such  reversal,  vacation  or  modification,  setting  forth  the  errors  complained 
of,  and  thereupon  a  summons  shall  issue  and  be  served  or  publication  made 
as  in  the  commencement  of  an  action.  A  service  on  the  attorney  of  record 
in  the  original  case  shall  be  sufficient  The  summons  shall  notify  the 
adverse  party  that  a  petition  In  error  has  been  filed  in  a  certain  case,  naming 
it,  and  shall  be  returnable  on  or  before  the  first  day  of  the  next  term  of  court, 
if  issued  in  vacation,  and  twenty  days  before  the  commencement  of  the  term ; 
if  issued  in  term  time,  or  within  twenty  days  before  the  commencement  of 
the  term,  it  shall  be  returnable  on  a  day  named  In  said  summons."  Section 
6175. 

The  bill  of  review  considered  in  the  Lawrence  Case  was  a  proceed- 
ing addressed  to  the  court  which  rendered  the  first  decree  to  secure  its 
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reversal.  Such  a  bill,  as  recently  said  by  this  court  in  Quinton  v. 
Neville,  Adm'r  (C.  C.  A.)  162  Fed.  879,^  has  a  limited  scope.  The  peti- 
tion in  error  involved  in  the  present  case  is  a  proceeding  to  accomplish 
the  same  purpose  as  the  bill  of  review  of  the  Lawrence  Case  and  has  a 
much  broader  scope.  The  difference  between  the  two  resides  in  the 
fact  that  the  latter  is  addressed  to  a  superior  appellate  tribunal,  while 
the  former  is  addressed  to  the  court  which  rendered  the  decree  as- 
sailed. If  in  prosecuting  the  bill  of  review  in  that  case  the  foreign 
administrator  became  the  actor  within  the  meaning  of  the  Arkansas 
statutes,  and  voluntarily  submitted  the  question  involved  to  the  court 
for  its  adjudication,  much  more  did  the  foreign  administrator  in  this 
case  become  the  actor  and  voluntarily  submit  to  the  Nebraska  courts 
the  question  therein  involved.  It  is  true  a  writ  of  error  at  common 
law  is  regarded  by  the  federal  courts  as  a  continuance  of  the  original 
action,  rather  than  the  commencement  of  a  new  proceeding.  Cohens 
V.  Virginia,  6  Wheat.  410,  5  L.  Ed.  257 ;  Nations  v.  Johnson,  24  How. 
204,  16  L.  Ed.  628.  But  that  rule  cannot  prevail  in  the  courts  of  the 
state  of  Nebraska  where  the  common-law  writ  of  error  is  abolished  by 
statute  (Comp.  St.  1903,  §  6194),  and  where  a  new  proceeding,  charac- 
terized by  all  the  features  of  an  original  proceeding  instituted  in  a  trial 
court,  is  substituted  for  it.  Gutterson  by  his  course  of  procedure  in 
the  courts  of  Nebraska  subjected  himself  as  administrator  of  Petter- 
son's  estate  to  the  jurisdiction  of  those  courts.  He  never  questioned 
that  jurisdiction  because  of  the  fact  that  he  was  a  foreign  administra- 
tor, and  to  say  nothing  of  the  effect  of  his  general  appearance  and  ac- 
tion taken  to  defeat  the  attachment  on  the  law  and  facts  of  the  case  and 
to  the  contention  of  counsel  that  he  thereby,  under  Nebraska  decisions, 
effectually  submitted  himself  to  the  general  jurisdiction  of  the  court, 
we  content  ourselves  by  observing  that  he  voluntarily  took  the  initiative 
and  became  the  actor  in  an  independent  proceeding  to  secure  a  re- 
versal of  the  judgment  rendered  against  him,  and  as  a  result  of  that 
action  the  order  and  judgment  of  the  lower  court  were  approved  and 
affirmed.  Paraphrasing  the  language  of  the  Supreme  Court  in  the 
Lawrence  Case,  whatever  doubt  may  have  existed  as  to  the  validity 
of  the  former  judgment  as  binding  the  assets  of  the  deceased  in  the 
hands  of  the  administrator  before  the  judgment  upon  the  petition  in 
error  is  removed  by  the  latter  judgment;  and  by  the  effect  of  this 
judgment  the  former  judgment  must  be  treated  for  the  purposes  of  this 
case  as  a  judgment  rendered  by  a  court  of  competent  jurisdiction  and 
binding  the  assets  of  his  intestate  in  his  hands  just  as  if  it  had  been 
rendered  in  a  court  held  in  the  state  of  South  Dakota. 

The  other  question,  whether  the  judgment  in  the  first  case  is  res 
adjudicata  of  the  question  now  before  us,  admits  of  little  debate  when 
the  jurisdiction  of  the  courts  which  rendered  the  first  judgment  is  es- 
tablished. The  subject-matter  or  claim  and  demand  litigated  in  both 
cases  was  the  same.  The  creditors'  demand  sued  on  was  not  chal- 
lenged in  either  case.  The  only  question  in  both  was  whether  Petter- 
son's  land  in  Nebraska  was  liable  to  attachment  at  the  suit  of  his 
creditors  when  no  administrator  had  been  appointed  in  that  state.  The 
parties  were  the  same;  the  plaintiffs  in  the  first  case  were  defend- 
ants in  the  second ;  the  representative  of  Petterson's  creditors  was  de- 
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fendant  in  the  first  case  and  plaintiff  in  the  second.  They  were  dif- 
ferent persons  and  appointed  by  courts  of  different  states,  but  had  the 
same  representative  character,  and,  in  fact,  as  shown  by  this  record, 
represented  exactly  the  same  creditors.  The  question  actually  liti- 
gated in  the  first  case  was  the  same  as  that  litigated  in  the  second, 
namely,  whether  Petterson's  land  in  Nebraska  was  subject  to  at- 
tachment at  the  suit  of  his  creditors  instituted  to  recover  their  debt 
Accordingly  in  any  aspect  of  the  rules  laid  down  in  the  leading 
case  of  Cromwell  v.  County  of  Sac,  94  U.  S.  351,  24  L.  Ed.  195, 
and  the  many  subsequent  cases  following  and  affirming  the  doctrine 
of  that  case,  there  is  no  doubt  that  the  plaintiff  below  is  estopped  by  the 
former  judgment  from  again  litigating  the  very  question  therein  liti- 
gated. This  last  question  is  foreclosed  by  the  Lawrence  Case,  where, 
on  facts  substantially  like  those  now  under  consideration  so  far  as  our 
present  inquiry  is  concerned,  the  first  judgment  was  held  conclusive. 
We  have  now  disposed  of  all  questions  claiming  our  attention,  and, 
finding  no  error,  the  judgment  of  the  Circuit  Court  is  affirmed. 


(154  Fed.  182.) 

THE  MAUCH  CHUNK. 

(Circuit  Court  cf  Appeals,  Second  Circuit.    April  30,  1907.) 

No.  205. 

1.  CJoLLisioN— Adherence  to  Rules— Disregard  of  SPEciAii  Circumstances. 

A  perverse  adherence  to  ttie  navigation  rules  is  not  Justifiable,  where  it 
is  manifest  that  such  course  is  certain  to  result  in  danger  of  collision. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  §  224.] 

2.  Same— B^RRTBo ATS  Crossing —Vessel  Leaving  Slip. 

The  ferryboat  Northfleld  left  her  slip  on  the  west  side  of  pier  1,  East 
river,  at  her  usual  time,  as  the  Mauch  Chunk,  another  ferryboat,  was 
approaching  from  her  starboard  side  to  enter  her  own  slip  beyond.  The 
,  Northfleld  gave  her  starting  signal,  and  then  a  signal  of  two  whistles, 
and  was  proceeding  across  the  bow  of  the  Mauch  Chunk,  when  she  was 
struck  by  the  latter  and  sunk.  It  was  in  the  daytime,  and  the  vessels 
were  in  full  view  of  each  other,  and  each  also  knew  the  arriving  and 
leaving  time  of  the  other.  The  Mauch  Chunk  had  no  lookout,  and  did 
not  hear  the  starting  signal  of  the  Northfleld,  nor  observe  that  she  had 
started  until  within  600  or  700  feet,  when  the  crossing  signal  was  heard. 
There  was  a  strong  flood  tide,  which  prevented  the  Northfleld  from  go- 
ing further  to  starboard  than  she  did,  and  she  was  only  about  75  feet  be- 
yond the  end  of  the  pier  when  the  collision  occurred.  Held  that,  while 
the  Northfleld  was  clearly  in  fault  in  not  remaining  in  her  slip  until  the 
Mauch  Chunk  had  passed,  and  in  attempting  to  cross  in  the  bow  of  the 
latter  vessel  in  violation  of  the  starboard  hand  rule,  the  Mauch  Chunk 
was  also  in  fault  for  failure  to  keep  an  eflacient  lookout  and  for  In- 
sistence on  the  privilege  given  her  by  such  rule,  in  disregard  of  the  sur- 
rounding circumstances,  after  It  was  manifest  that  departure  therefrom 
could  alone  prevent  collision. 

[Ed.  Note.— For  eases  in  point,  see  Cent.  Dig.  vol.  10,  Collision,  §§  203- 
205.] 

Lacombe,  Circuit  Judge,  dissenting. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  appeals  from  the  final  decree  of  the  District 
Court  for  the  Southern  District  of  New  York  entered  December  21,  1905, 
which  held  both  ferryboats  Mauch  Chunk  and  Northfleld  in  fault  for  a  col- 
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llsfon  between  them,  limited  the  liability  of  the  respective  owners,  and  dis- 
tributed the  proceeds.  The  Northfield  was  bound  out  from  her  slip  which 
lies  on  the  west  side  of  a  long  pier,  on  the  east  side  of  which  lies  the  slip 
for  which  the  Mauch  Chunk  was  bound.  On  June  14,  1901,  about  6  p.  m.  the 
Northfield  cast  ofT,  sounded  slip  whistle  and  started  under  one  bell.  At  that 
time  the  Mauch  Chunk  was  in  full  view  from  the  forward  pilot  house  and 
on  the  starboard  hand  of  the  Northfield.  When  the  latter  boat  had  moved 
down  her  slip,  about  30  to  40  feet,  she  blew  a  two-blast  signal  and  rang  a 
Jingle  bell ;  by  this  time  she  was  about  75  feet  from  the  bridge.  Subsequent- 
ly she  blew  another  two-blast  signal  and  continued  on,  crossing  the  course  by 
which  the  Mauch  Chunk  was  approaching  her  own  slip.  While  so  doing  she 
was  struck  by  the  Mauch  Chunk. 

The  opinion  of  the  district  Judge  is  reported  in  124  Fed.  786.  The  opinion 
confirming  the  report  of  the  commlssionejr  Is  reported  in  139  Fed.  747. 

Edward  Grenville  Benedict  and  George  Holmes,  for  the  Maucli 
Chunk. 

Frederick  M.  Brown  and  Howard  S.  Harrington,  for  the  Northfield. 
J.  Parker  Kirlin  and  Eliot  Tuckerman,  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  majority  of  the  court  is  of  the  opinion 
that  the  decree  of  the  District  Court  is  right  and  should  be  affirmed. 
As  the  cause  received  the  most  careful  attention  in  the  District  Court 
both  at  the  hands  of  the  judge  and  the  commissioner  we  would  be 
entirely  content  to  affirm  on  their  opinions  were  it  not  for  the  fact 
that,  though  agreeing  on  all  the  other  questions  debated,  we  are  not 
in  accord  as  to  the  navigation  of  the  Mauch  Chunk.  This  situation 
makes  it  proper  that  we  should  state  the  reasons  which  lead  us  to 
hold  the  Mauch  Chunk  in  fault. 

The  collision  occurred  in  broad  daylight  with  nothing  to  interfere 
with  free  navigation.  The  slips  of  the  Northfield  and  Mauch  Chunk 
were  adjoining,  being  separated  only  by  pier  1.  The  master  of  each 
vessel  knew,  or  should  have  known,  the  custom  of  the  other  as  to  the 
hours  of  arrival  and  departure  and  the  time  required  to  make  the  trips 
between  New  York  and  St.  George  and  Communipaw,  respectively. 
From  the  forward  pilot  house  of  the  Northfield  the  Mauch  Chunk  was 
seen  as  she  left  her  slip  on  the  New  Jersey  side  of  the  river,  and  of 
course,  the  forward  portion  of  the  Northfield  could  have  been  seen 
from  the  Mauch  Chunk  had  her  navigators  looked  in  that  direction, 
which  was  straight  ahead.  They  knew  that  it  was  the  scheduled 
time  for  the  Northfield  to  leave  her  slip,  that  she  was  liable  to  start 
at  any  moment  and  they  knew  also  that  they  could  not  make  their 
own  slip  without  crossing  the  course  of  the  Northfield.  In  short, 
many  of  the  facts  essential  to  make  navigation  safe  were  already 
known  to  the  master  of  the  Mauch  Chunk  and  it  was  only  necessary 
for  him  to  keep  his  eyes  and  ears  open  to  ascertain  the  remaining  facts. 

It  is  not  an  unfair  presumption,  when  a  collision  occurs  on  a  bright, 
clear  day  with  nothing  abnormal  in  the  elements  and  no  other  craft 
in  the  vicinity  to  complicate  necessary  maneuvers,  that  the  collision 
is  the  result  of  negligence  or  crass  stubbornness,  and  stubbornness  is 
often  another  name  for  negligence.  The  navigation  rules  (Act  Aug. 
19,  1890,  c.  802,  26  Stat.  327  [U.  S.  Comp.  St.  1901,  p.  2871])  are 
enacted  to  prevent  collisions,  not  to  induce  them.    A  perverse  ad- 
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herence  to  the  rules  is  not  justifiable  when  it  is  manifest  that  such  a 
course  is  certain  to  result  in  disaster.    Article  27  provides  that: 

*'In  obeying  and  construing  these  rules  due  regard  shall  be  had  to  aH  dan- 
gers of  navigation  and  collision,  and  to  any  special  circumstances  which  may 
render  a  departure  from  the  above  rules  necessary  in  order  to  avoid  Immedi- 
ate danger." 

And  article  29  provides  that  nothing  in  the  rules  shall  exonerate  any 
vessel  or  the  master  or  crew  thereof  from  the  consequences  of  any 
neglect  to  keep  a  proper  lookout  or  of  any  precaution  which  may  be 
required  by  the  ordinary  practice  of  seamen,  or  by  the  special  circum- 
stances of  the  case. 

The  Supreme  Court  says: 

"Errors  committed  by  one  of  two  vessels  approaching  each  other  from  op- 
posite directions  do  not  excuse  the  other  from  adopting  every  proper  pre- 
caution required  by  the  special  circumstances  of  the  case  to  prevent  colli- 
sion, as  the  act  of  CJongress  provides  that  •  •  •  due  regard  must  be  had 
to  the  special  circumstances  rendering  a  departure  from  them  [the  rules] 
necessary  in  order  to  avoid  Immediate  danger."  The  Marie  Martin,  12  WalL 
31,  47,  20  L.  Ed.  251. 

Again  the  court  sa3's: 

"Rules  of  navigation  are  ordained  to  preserve  life,  and  property  and  not  to 
promote  or  authorize  collision.  Even  flagrant  fault  committed  by  one  of 
two  vessels  approaching  each  other  from  opposite  directions  will  not  excuse 
the  other  from  adopting  every  proper  precaution  to  prevent  a  collision-"  The 
America,  92  U.  S.  432,  438,  23  L.  Ed.  724. 

The  contention  that  the  starboard  hand  rule  was  applicable  the 
moment  the  Northfield  moved  away  from  her  bridge  is  not  vigorously 
disputed.  There  can  be  no  doubt  that  under  the  rule  she  was  the 
burdened  vessel  and  was  commanded  to  keep  out  of  the  way  of  the 
Mauch  Chunk  which  was  required  to  keep  her  course  and  speed. 
The  importance  of  strict  adherence  to  this  rule  is  universally  recog- 
nized in  this  country  and  the  reasons  therefor  are  obvious;  but  that 
there  are  exceptions  to  the  rule,  repeatedly  recognized  by  the  courts, 
cannot  be  controverted.  Even  in  The  Delaware,  161  U.  S.  459,  16 
Sup.  Ct.  516,  40  L.  Ed.  771,  where  the  rule  was  rigidly  maintained, 
the  court,  at  page  468  of  161  U.  S.,  and  page  521  of  16  Sup.  Ct,  says: 

"The  weight  of  English,  and,  perhaps,  of  American  authoriti^,  is  to  the 
effect  that,  if  the  master  of  the  preferred  steamer  has  any  reason  to  believe 
that  the  other  will  not  take  measures  to  keep  out  of  her  way,  he  may  treat 
this  as  a  'special  circumstance'  under  rule  24  [Act  April  29,  1864,  c.  69,  13 
Stat.  61  (U.  S.  CJomp.  St.  1901,  p.  2899)],  'rendering  departure*  from  the  rules 
*nece8sary  to  avoid  immediate  danger.'  Some  even  go  so  far  as  to  hold  it 
the  duty  of  the  preferred  vessel  to  stop  and  reverse,  when  a  continuance  up- 
on her  course  Involves  an  apparent  danger  of  collision.  •  •  •  The  cases 
of  The  Britannia,  153  U.  S.  130, 14  Sup.  Ct  795,  38  L.  Ed.  660,  and  The  North- 
field,  154  U.  S.  629,  14  Sup.  Ct  1184,  24  L.  Ed.  680,  must  be  regarded,  how- 
ever, as  settlhig  the  law  that  the  preferred  steamer  will  not  be  held  in  fault 
for  maintaining  her  course  and  speed,  so  long  as  it  is  possible  for  the  other 
to  avoid  her  by  porting,  at  least  in  the  absence  of  some  distinct  indication 
that  she  is  about  to  fail  in  her  duty." 

We  think  the  "special  circumstances,"  recognized  by  all  the  au- 
thorities as  requiring  a  departure  from  the  rule,  have  been  established 
by  the  proof  in  the  case  at  bar. 
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The  district  judge  found  the  Mauch  Chunk  guilty  of  fault  in  the 
following  particulars : 

First.  In  failing  to  keep  a  good  lookout. 

Second.  In  failing  to  hear  the  warning  signal  of  the  Northfield. 

Third.  In  failing  to  see  that  the  Northfield  had  started  from  her 
slip  until  she  was  about  75  feet  from  her  bridge. 

Fourth.  In  failing  to  give  the  Northfield  a  timely  signal  that  she 
intended  to  cross  the  Northfield's  bow. 

Fifth.  In  failing  to  reverse  immediately  when  it  became  apparent 
that  the  Northfield  was  attempting  to  cross  her  bows. 

An  examination  of  the  testimony  satisfies  us  that  the  master  of  the 
Mauch  Chunk,  having  convinced  himself  that  the  starboard  hand  rule 
was  an  all-sufficient  panoply,  determined  to  adhere  to  it  blindly  even 
though  human  life  and  property  might  be  saved  by  a  slight  departure. 
Notwithstanding  the  fact  that  the  bow  of  the  Northfield  was  in  full 
view  all  the  way  across,  and  dead  ahead,  he  testifies  he  "didn't  notice 
her."  Although  the  Northfield  had  sounded  one  long  warning  signal 
that  she  was  about  to  start  on  her  trip  he  did  not  hear  it.  He  was 
asked : 

"Question.  What  first  called  your  attention  to  the  Northfield?    Answer. 
Two  whistles — ^two  short  whistles. 
"Question.  And  then  did  you  look  at  her?    Answer.  Yes,  sir." 

He  says  that  when  he  first  saw  the  Northfield  he  was  about  abreast 
of  the  Staten  Island  slip,  with  his  bow  very  nearly  on  a  line  drawn 
through  the  center  of  the  Northfield's  slip  and  about  320  feet  out. 
(The  district  judge  finds  it  was  700  feet).  Up  to  that  time  he  had  not 
slowed  the  Mauch  Chunk's  engine  and  was  proceeding  at  the  rate  of 
about  12  miles  an  hour.  He  had  thus,  on  his  own  testimony,  proceeded 
at  full  speed  to  within  320  feet  of  the  Northfield  before  seeing  her. 
He  was  undoubtedly  correct  in  saying  "I  didn't  have  room  to  stop." 
How  can  the  court  hold  that  there  was  no  negligence  on  the  part  of 
the  Mauch  Chunk  in  running  blindly  into  a  position  from  which  it 
was  impossible  to  extricate  herself  without  collision?  Can  it  be  said 
that,  had  she  heard  the  long  starting  blast,  which  it  was  her  duty  to 
hear,  or  had  she  seen  the  Northfield  moving  out,  which  maneuver  it 
was  her  duty  to  see,  she  would  still  have  been  justified  in  keeping 
on  at  full  speed  headed  for  the  end  of  the  Northfield's  port  rack? 

If  this  were  the  case  of  a  collision  occurring  in  open  water  a  dif- 
ferent rule  would  obtain,  but  here  the  special  circumstances  must  be 
considered.  A  strong  flood  tide  was  running  up  the  river,  crowding 
the  Northfield  against  pier  1  and  making  it  impossible  for  her  to  pro- 
ceed in  an  easterly  direction  until  her  stern  had  fully  cleared  the  end 
of  the  pier.  She  could  not  have  avoided  the  Mauch  Chunk  by  porting 
because  her  helm  was  hard  aport  (with  the  wheel  fastened  in  a  becke^ 
to  overcome  as  much  as  possible  the  force  of  the  tide.  All  this  the 
master  of  the  Mauch  Chunk  knew  or  should  have  known,  for  he  had 
the  same  means  of  knowledge  as  the  master  of  the  Northfield.  Enough 
had  occurred  to  convince  a  prudent  navigator  that  the  Northfield  in- 
tended to  cross  his  bows — ^he  should  have  acted  accordingly. 
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The  finding  that  the  Mauch  Chunk  was  at  fault  in  failing  to  keep 
a  competent  lookout  is  amply  supported  by  the  testimony;  indeed,  no* 
other  proof  is  needed  beyond  the  fact  that  no  one  of  her  crew  saw 
the  Northfield.  That  they  did  not  do  so  seems  incredible,  when  it  is 
remembered  that  the  atmosphere  was  clear  and  they  were  steering  for 
the  pier  against  which  she  lay.  We  think  the  books  will  be  searched 
in  vain  for  an  authority  holding  a  vessel  blameless  under  the  star- 
board hand  rule  when  it  appears  from  her  own  admission  that  her 
navigators  did  not  see  the  burdened  vessel  or  hear  her  signals  until 
she  was  but  300  feet  distant.  If  the  Mauch  Chunk  had  heard  the 
warning  signal  and  immediately  afterwards  had  seen  the  Northfield 
moving  from  her  slip  it  would  have  been  notice  to  the  Mauch  Chunk 
that  the  Northfield  had  begun  her  journey  to  Staten  Island  which  was 
due  to  commence  at  that  time. 

The  theory  that  the  starting  signal  followed  by  the  actual  start  was 
notice  only  that  the  Northfield  intended  to  proceed  a  short  distance 
and  stop,  is  ingenious  but  not  persuasive.  Not  only  was  it  notice  of 
the  beginning  of  the  6  o'clock  trip  of  the  Northfield,  but  the  Mauch 
Chunk  should  have  known  that  the  Northfield  was  compelled  to  go 
straight  out  from  her  slip  before  she  could  turn  either  to  starboard  or 
port.  In  this  respect  it  was  as  if  her  starboard  rack  extended  as  far 
out  as  pier  1. 

With  a  tidal  current  of  3^/2  miles  running  across  the  mouth  of  the 
slip  it  is  doubtful  if  the  Northfield  could  have  avoided  collision  if  the 
Mauch  Chunk  kept  on  even  if  she  had  succeeded  in  getting  well  clear 
of  the  slip.  In  these  circumstances  we  fail  to  see  how  it  can  be  said 
that  the  negligence,  which  is  hardly  disputed,  in  failing  to  hear  the 
signal  and  see  the  initial  moving  out  of  the  Northfield,  is  not  material 
in  determining  the  liability  of  the  Mauch  Chunk.  But  for  this  neglect 
she  would  have  known  in  time  to  have  prevented  the  collision  that  the 
Northfield  had  signified  her  intention  to  cross  the  Mauch  Chunk's 
bow  and  that  this  could  probably  not  be  done  without  great  danger, 
there  being  no  room  for  the  Northfield  to  maneuver.  The  Mauch 
Chunk  had  no  right  to  assume  that  the  Northfield  would  keep  out  of 
the  way  after  the  latter  had  indicated  a  course,  and  was  proceeding  to 
follow  it,  which  necessarily  brought  her  directly  in  the  way.  In  such 
circumstances  the  duty  of  the  Mauch  Chunk  was  clear.  She  should 
have  stopped  and  reversed  or  at  least  slackened  speed  until  she  was  well 
in  hand.  After  such  knowledge,  to  keep  on  at  full  speed  was  simply 
to  invite  disaster. 

It  is  said  in  the  brief  for  the  Mauch  Chunk  that  she  struck  the 
Northfield's  starboard  side  "lightly"  with  her  bow,  but  the  proof  in- 
dicates that  the  blow  was  of  sufficient  violence  to  cut  the  Northfield 
down  to  the  turn  of  the  bilge  and  penetrate  her  hull  six  or  eight  feet 
at  a  distance  of  five  or  six  feet  below  the  water  line,  causing  her  to 
sink  within  10  or  15  minutes  thereafter.  When  it  is  remembered 
that  this  blow  was  delivered  not  by  the  sharp  stem  of  a  yacht,  but 
by  a  blunt-nosed  ferryboat  it  is  manifest  that  she  must  have  been 
under  considerable  momentum  at  the  time.  Had  the  Mauch  Chunk 
seen  the  initial  movement  of  the  Northfield  and  had  she  then  reversed 
it  is  probable  that  the  collision  would  not  have  occurred.     In  any  view 
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the  impact  would  have  been  so  slight  that  the  deplorable  consequences 
of  the  collision  would  have  been  avoided. 

If  the  starboard  hand  rule  is  to  be  strictly  construed  against  the 
Northfield  it  should  be  construed  with  equal  strictness  against  the 
Mauch  Chunk,  and,  as  pointed  out  by  the  Judge,  she  was  not  navigat- 
ing in  conformity  with  its  provisions.  She  changed  her  course  after 
the  Northfield  started  from  her  bridge  when,  had  she  continued  her 
original  course,  collision  would  have  been  impossible. 

Other  faults  are  pointed  out  in  the  briefs  and  the  opinion  which 
we  deem  it  unnecessary  to  discuss  as  we  are  convinced  that  the  funda- 
mental fault  was  her  reckless  disregard  of  surrounding  circumstances, 
her  failure  to  see  and  hear  what  was  plain  and  obvious,  and  her  blind 
and  obstinate  insistence  upon  the  rule  after  it  was  manifest  that  de- 
parture therefrom  could  alone  prevent  disaster. 

We  have  considered  the  case  upon  the  supposition  that  the  star- 
board hand  rule  became  applicable  the  moment  the  Northfield  left  her 
bridge,  for  the  reason  that  the  majority  of  the  court  is  of  this  opinion 
and  the  proposition  has  not  been  very  vigorously  controverted,  either 
at  the  argument  or  on  the  briefs.  The  writer  is  not,  however,  entirely 
satisfied  that  the  proposition  is  correct.  He  thinks  there  is  force 
in  the  suggestion  that  a  steering  and  sailing  rule  should  not  apply 
to  a  vessel  hampered  as  was  the  Northfield.  Her  movements  were 
as  circumscribed  as  if  she  was  moving  out  of  a  dry  dock.  She  could 
stay  where  she  was  or  she  could  move  straight  out ;  she  had  no  other 
course  open  to  her.  It  would  seem  that  the  rule  should  not  apply  in 
such  circumstances  until  the  vessel  is  clear  of  her  slip  and  able  to 
direct  her  course  to  port  or  starboard  as  the  exigencies  of  the  situation 
may  require.  Article  18,  rule  5  (Act  June  7,  1897,  c  4,  30  Stat.  101 
[U.  S.  Comp.  St.  2882]),  recognizes  this  distinction  as  follows: 

"When  steam  vessels  are  moved  from  their  clocks  or  berths,  and  other  boats 
are  liable  to  pass  from  any  direction  toward  them,  they  shall  give  the  same 
signal  as  in  the  case  of  vessels  meeting  at  a  bend,  but  Immediately  after  clear- 
ing the  berths,  so  as  to  be  in  full  sight,  they  shall  be  governed  by  the  steer- 
ing and  sailing  rules/' 

We  are  unanimously  of  the  opinion  that  the  District  Court  was 
right  in  holding  that  the  claim  of  the  owner  of  the  Northfield  is  sub- 
ordinate to  the  other  claims,  including  the  death  claims,  under  the 
authority  of  The  Catskill  (D.  C.)  95  Fed.  700,  which  we  approve. 

The  decree  is  affirmed  with  interest  and  costs. 

LACOMBE,  Circuit  Judge  (dissenting).  I  concur  with  the  ma- 
jority of  the  court  in  the  finding  that  the  Northfield  was  guilty  of  a 
gross  violation  of  the  starboard  hand  rule.  That  is  sufficient  to  con- 
demn her,  without  discussing  further  charges  of  fault,  unless  it  is 
in  some  way  excused.  The  only  excuse  offered  is  that  to  her  first 
two-blast  signal  the  Mauch  Chunk  at  once  answered  with  a  like  sig- 
nal, being  at  the  time  800  or  900  feet  distant.  The  district  judge 
finds  that  the  distance  was  about  700  feet.  If  this  were  so,  it  might  or 
might  not  be  found  that  the  Northfield  was  free  from  fault  for  pro- 
posing to  cross  the  bows  of  the  approaching  vessel ;  but  the  difficulty 
with  the  excuse,  so  far  as  this  court  is  concerned,  is  that  the  assertion 
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on  which  it  is  based  is  not  proved.  The  evidence  as  to  whether  the 
Mauch  Chunk  did  or  did  not  at  any  time  sound  a  two-blast  signal  is 
most  conflicting.  There  is  no  clear  preponderance  either  way.  On 
each  side  of  the  controversy  are  witnesses  whose  situation  was  such 
that  they  must  have  known  the  truth,  and  some  of  whom  must  have 
knowingly  testified  falsely.  On  each  side  are  witnesses  wholly  with- 
out interest  in  the  litigation,  but  whose  situation  was  not  such  as  to 
make  their  recollection  of  much  value.  The  district  judge  heard  and 
saw  most  of  the  important  witnesses.  He  has  foimd  that  the  Mauch 
Chunk  did  not  by  two-blast  signal  assent  to  the  proposed  maneuver 
of  the  Northfield,  and  upon  the  testimony  as  it  is  presented  here  in 
the  printed  record  there  is  not  sufficient  to  warrant  a  reversal  of  that 
finding. 

I  am  unable,  however,  to  agree  with  the  majority  of  the  court  as 
to  the  liability  of  the  Mauch  Chunk.  The  fundamental  fault  charged 
against  her  was  that,  after  agreeing,  by  sounding  a  two-blast  signal, 
to  allow  the  Northfield  to  cross  her  bows,  she  failed  to  navigate  ac- 
cordingly. But,  since  this  court  is  unanimously  of  the  opinion  that 
the  finding  of  the  district  judge  as  to  her  signals  must  be  sustained, 
that  charge  must  be  dismissed. 

The  next  inquiry  is  as  to  lookout  She  had  a  man  stationed  on  the 
main  deck  for  that  purpose,  and  the  second  man  in  the  pilot  house,  hav- 
ing nothing  to  do  with  the  wheel  (she  steers  by  steam),  was  free  to 
give  his  undivided  attention  to  the  same  purpose.  It  makes  no  differ- 
ence, however,  whether  she  had  two  or  half  a  dozen  stationed  lookouts. 
The  real  question  is  whether  they  were  vigilant  to  note  what  they 
should  have  seen  and  heard.  The  Northfield  was  in  full  view.  She 
lay  at  the  pier  to  which  the  Mauch  Chunk  was  bound,  and  was  known 
to  be  a  ferryboat  likely  soon  to  leave  her  slip.  Certainly  her  move- 
ments should  have  been  observed  and  reported  by  a  lookout  who 
was  careful  and  vigilant.  It  is  undisputed  that  her  slip  whistle  was 
not  heard,  nor  was  her  forward  movement  observed  intermediate  her 
casting  off  and  the  blowing  of  her  first  two-blast  signal.  The  weight 
of  the  evidence  leads  to  the  conclusion  that  the  attention  of  those  on 
the  Mauch  Chunk  was  attracted  by  the  first  two-blast  signal.  Such 
seems  to  be  the  finding  of  the  district  judge,  and,  indeed,  the  North- 
field's  own  navigators  assert  that  the  Mauch  Chunk  answered  it; 
the  only  conflict  upon  the  testimony  being  whether  that  answer  was 
a  two-blast  or  an  alarm  whistle.  It  must  be  concluded  that  the  look- 
outs on  the  Northfield  were  not  vigilant  and  attentive  to  their  duties 
in  failing  to  observe  the  slip  whistle  and  first  forward  movement  from 
the  bridge.  But  that  finding  does  not  determine  the  question  as  to  the 
Mauch  Chunk's  liability.  The  most  that  can  be  claimed  is  that  the 
navigation  of  her  master — wheel,  whistles,  and  engine  room  bells 
— ^must  be  judged  precisely  as  if,  at  the  very  moment  that  the  slip 
whistle  began  to  sound,  his  attention  was  called  to  the  Nortiifield,  and 
all  her  subsequent  movements  and  signals  promptly  observed. 

Tested  in  this  way,  was  the  navigation  of  the  Mauch  Chunk's  mas- 
ter faulty?  The  mere  fact  that  the  Northfield  had  sounded  a  slip 
whistle  and  moved  some  30  feet  down  her  slip,  but  not  at  all  beyond 
her  rack,  so  as  to  enable  a  navigator  in  her  forward  pilot  house  to 
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look  both  to  port  and  starboard  before  beginning  his  navigation,  was 
not  a  declaration  of  intention  to  begin  navigation  by  disregarding  the 
fundamental  rule  for  crossing  vessels,  in  the  face  of  a  vessel  approach- 
ing rapidly  on  her  starboard  hand.  At  30  feet  from  her  bridge  she 
still  lay  against  the  easterly  rack  of  her  slip,  and,  since  the  westerly 
rack  was  a  short  one,  the  four-mile  tide  held  her  pressed  against  the 
rack  in  a  perfectly  safe  position  until  her  pilot  might  decide  to  begin 
navigation.  Rule  5.  It  has  been  frequently  held  that  the  navigator 
of  a  moving  vessel  is  entitled  to  assume  that  the  vessels  he  meets  will 
themselves  navigate  in  conformity  with  the  rules  until  something  oc-^ 
curs  to  indicate  tJiat  they  intend  to  violate  them.  The  Delaware,  161 
U.  S.  468,  16  Sup.  Ct.  616,  40  L.  Ed.  771.  I  fail  to  see  that  there 
was  anything  to  indicate  such  an  intention  on  the  part  of  the  Northfield 
until  her  first  two-blast  signal  was  sounded.  The  witnesses  from  the 
Mauch  Chunk  testify  that  thereupon  she  at  once  rang  to  her  engine 
room  to  reverse  full  speed  and  sounded  an  alarm  whistle  signal.  I 
do  not  find  in  the  other  testimony  sufficient  to  discredit  that  statement, 
and  do  not  understand  that  the  district  judge  has  found  that  she  failed 
to  reverse  promptly  upon  hearing  the  two-blast  signal.  What  he 
does  hold  is  that  she  should  have  reversed  when  the  slip  signal  was 
sounded.  She  continued  under  reversed  engines  until  collision,  but 
with  the  four-mile  tide  the  distance  (700  feet,  as  the  district  judge 
finds)  was  not  sufficient  to  stop  her  headway.  In  the  position  thus 
suddenly  thrust  upon  her  I  am  unable  to  see  what  else  she  could  have 
done  than  sound  alarm  and  reverse  full  speed.  Had  she  given  a  three- 
whistle  signal  on  top  of  the  alarm,  it  would  have  produced  no  effect 
upon  the  situation.  The  Northfield  kept  on  in  the  teeth  of  an  alarm 
blast.  She  would  undoubtedly  have  done  the  same  on  hearing  a  sig- 
nal which,  by  promising  reversed  engines,  might  seem  to  indicate  that 
the  perilous  maneuver  she  had  begun  might  be  helped  out  by  the  co- 
operation of  the  other  vessel.  I  do  not  understand  that  the  rules  re- 
quire that  a  vessel  having  the  right  of  way  must  blow  a  single  whistle 
to  every  vessel  she  sees  in  a  slip  ahead  on  her  port  hand,  before  such 
vessel  has  herself  announced  what  her  own  navigation  is  about  to  be. 
Certainly  rule  2  does  not  so  provide,  nor  does  rule  3. 

The  so-called  "ferryboat  decisions"  are  not  helpful  here.  Both  the 
colliding  vessels  were  ferryboats,  bound,  respectively,  in  and  out  of 
slips  which  were  located  within  70  feet  of  each  other.  The  Mauch 
Chunk  was  as  much  entitled  to  an  unembarrassed  entry  into  her  slip 
as  the  Northfield  was  to  an  unembarrassed  exit  from  hers.  Indeed, 
it  would  seem  to  be  a  more  difficult  operation  to  make  the  turn  into 
one's  slip  with  a  four-mile  tide  under  foot  than  to  come  out  of  the  slip 
against  the  same  tide,  and  certainly  the  Northfield,  pressed  by  that 
same  tide  against  her  easterly  rack,  was  in  a  better  position  to  wait 
without  deranging  her  future  movements  than  was  a  vessel  coming  on 
with  the  tide  and  which  had  to  keep  steerage  way  to  make  the  turn  in, 
as  soon  as  she  cleared  the  head  of  the  pier  against  which  her  westerly 
rack  rested. 
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(154  Fed.  190.) 

PATBK  T.  AMERICAN  SMELTING  &  REFINING  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    June  11,  1907.) 

No.  2,388. 

Death— Action   for   Wrongful   Death— Right  of   Nonresident  Aukn  to 
Benefit  of  Statute. 

The  Colorado  statute,  giving  a  right  of  action  for  wrongful  death 
(Mills'  Ann.  St.  §§  1508-1510),  first,  to  the  husband  or  wife  of  the  de- 
ceased, or,  second,  to  his  child  or  children,  or,  third,  to  his  father  and 
mother,  or  the  survivor  of  them,  includes  among  its  beneficiaries  nonresi- 
dent aliens  having  the  prescribed  relationship  to  the  deceased. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Death,  §  37.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

James  F.  Drake,  for  plaintiff  in  error. 

Charles  R.  Brock  (Milton  Smith,  on  the  brief),  for  defendant  in 
error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  was  an  action  instituted 
in  the  Circuit  Court  of  the  United  States  for  the  District  of  Colorado 
by  a  father  to  recover  damages  for  the  death  of  his  son.  The  com- 
plaint alleged  that  the  plaintiff  was  a  nonresident  alien,  that  the  de- 
fendant was  a  New  Jersey  corporation  engaged  in  smelting  and  refin- 
ing ores  in  Colorado,  and  that  the  son,  while  in  the  employ  of  the  de- 
fendant at  one  of  its  smelting  plants  at  Pueblo,  Colo.,  came  to  his  death 
through  its  negligence.  Upon  a  demurrer  to  the  complaint,  the  case 
was  disposed  of  adversely  to  the  plaintiff  upon  the  theory  that  the  stat- 
ute of  Colorado  giving  a  right  of  action  for  death  negligently  caused 
by  another,  when  rightly  interpreted,  excludes  nonresident  aliens  from 
among  the  beneficiaries  therein  named. 

The  statute  reads  (Mills'  Ann.  St.  §§  1509,  1510) : 

•*Sec.  1509.  Whenever  the  death  of  a  person  shall  be  caused  by  a  wrong- 
ful act,  neglect  or  default  of  another,  and  the  act,  neglect  or  default  is  such 
as  would  (if  death  had  not  ensued)  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages  in  respect  thereof,  then,  and  in  every 
such  case,  the  person  who,  or  the  corporation  which  would  have  been  liable, 
if  death  had  ensued,  shall  be  liable  to  an  action  for  damages  notwithstand- 
ing the  death  of  the  party  injured. 

"Sec.  1510.  All  damages  accruing  under  the  last  preceding  section  shall  be 
sued  for  and  recovered  by  the  same  parties  and  In  the  same  manner  as  pro- 
vided In  the  first  section  of  this  act,  and  in  every  such  action  the  jury  may 
give  such  damages  as  they  may  deem  fair  and  just,  not  exceeding  five  thousand 
(5,000)  [dollars],  with  reference  to  the  necessary  Injury  resulting  from  such 
death,  to  the  surviving  parties,  who  may  be  entitled  to  sue ;  and  also  having 
regard  to  the  mitigating  or  aggravating  circumstances  attending  any  such 
wrongful  act,  neglect  or  default." 

Section  1508 — section  1  of  the  original  act — declares  that  the  dam- 
ages may  be  sued  for  and  recovered,  first,  by  "the  husband  or  wife," 
or,  second,  by  "the  heir  or  heirs,"  or,  third,  by  "the  father  and  mother," 
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or  the  survivor  of  them ;  and  there  is  nothing  in  the  context  restrict- 
ing these  terms  to  residents  or  citizens,  or  indicative  of  a  purpose  to 
use  them  with  other  than  their  natural  and  ordinary  meaning,  save  that 
it  appears  the  words  **heir  or  heirs"  are  used  in  the  sense  of  child  or 
children — that  is,  lineal  descendants. 

As  the  case  is  presented  to  us,  the  sole  question  for  decision  is: 
Are  nonresident  aliens  excluded  from  among  the  beneficiaries,  be- 
cause not  expressly  mentioned,  notwithstanding  the  natural  and  or- 
dinary import  of  the  language  used  includes  the  relatives  named, 
wherever  they  may  reside,  and  whatever  may  be  their  citizenship? 
The  affirmative  of  the  question  is  said  to  be  sustained  because  (1)  the 
laws  of  a  country  have  no  intrinsic  force  proprio  vigore  beyond  its 
territorial  jurisdiction  and  limits;  (2)  statutes  generally  apply  to 
those  only  who  owe  obedience  to  the  Legislature  which  enacts  them,  and 
whose  interests  it  is  its  duty  to  protect;  and  (3)  it  is  usual,  in  con- 
ceding or  granting  rights  to  nonresident  aliens,  to  make  express  men- 
tion of  them.  Such  is  in  effect  the  ruling  in  Pennsylvania  and  Wis- 
consin in  respect  of  statutes  similar  to  the  one  now  before  us  (Deni  v. 
Pennsylvania  R.  R.  Co.,  181  Pa.  525,  37  Atl.  558,  59  Am.  St.  Rep. 
676 ;  Maiorano  v.  Baltimore  &  Ohio  R.  R.  Co.,  65  Atl.  1077,  216  Pa. 
402 ;  McMillan  v.  Spider,  etc.,  Co.,  115  Wis.  332,  91  N.  W.  979,  60 
L.  R.  A.  589,  95  Am.  St.  Rep.  947)  ;  but  the  negative  of  the  question  is 
maintained  in  Massachusetts,  Illinois,  Delaware,  Minnesota,  Arizona, 
Iowa,  Indiana,  Virginia,  New  York,  Ohio,  Kentucky,  and  Kansas  (Mul- 
haU  V.  Fallon,  176  Mass.  266,  57  N.  E.  386,  54  L.  R.  A.  934,  79  Am.  St. 
Rep.  309 ;  Kellyville  Coal  Co.  v.  Petraytis,  195  111.  215,  63  N.  E.  94,  88 
Am.  St.  Rep.  191 ;  Szymanski  v.  Blumenthal  3  Pennewill  [Del.]  558,  52 
Atl.  347 ;  Renlund  v.  Commodore  Mining  Co.,  89  Minn.  41,  93  N.  W. 
1057,  99  Am.  St.  Rep.  534;  Donthron  v.  Phcenix,  etc.,  Co.  [Ariz.]  71 
Pac.  941,  61  L.  R.  A.  563 ;  Romano  v.  Capital,  etc.,  Co.,  125  Iowa,  591, 
101  N.  W.  437,  68  L.  R.  A.  132,  106  Am.  St.  Rep.  323 ;  Cleveland,  etc., 
Co.  V.  Osgood,  36  Ind.  App.  34,  73  N.  E.  285  ;  Pocahontas  Collieries  Co. 
V.  Rukas'  Adm'r,  51  S.  E.  449,  104  Va.  278 ;  Alfson  v.  Bush  Co.,  182 
N.  Y.  393,  75  N.  E.  230,  108  Am.  St.  Rep.  815 ;  Pittsburgh,  etc.,  Co. 
V.  Naylor,  73  Ohio  St.  115,  76  N.  E.  505,  112  Am.  St.  Rep.  701,  3  L.  R. 
A.  [N.  S.l  473,  and  note:  Trotta's  Adm'r  v.  Johnson,  00  S.  W.  540,  28 
Ky.  Law  Rep.  851 ;  Atchison,  etc.,  Co.  v.  Fajardo  f  Kan.l  86  Pac.  301). 
In  England  the  rulings  are  conflicting  and  unsettled.  Thus  in  Adam 
V.  British  &  Foreign  Steamship  Co.,  [1898]  2  Q.  B.  430,  it  was  held 
by  Darling,  J.,  that,  for  the  reasons  before  stated.  Lord  Campbell's 
act,  the  parent  statute,  does  not  give  a  right  of  action  for  the  benefit 
of  a  nonresident  alien,  while  in  the  later  case  of  Davidsson  v.  Hill, 
fl901]  2  K.  B.  606,  that  ruling  was  disapproved  by  Kennedy  and 
Phillmore,  JJ.,  and  a  right  of  recovery  on  behalf  of  a  nonesrident  alien 
widow  was  sustained.  The  negative  of  the  question  also  has  support 
in  Luke  v.  Calhoun  County,  52  Ala.  115,  where  it  was  held  that  a  stat- 
ute giving  a  right  of  action  against  a  county  to  the  husband  or  widow, 
or  next  of  kin,  of  any  person  assassinated  or  murdered  therein,  could 
be  as  effectually  invoked  by  a  nonresident  alien  widow  as  if  she  were 
a  resident  and  citizen ;  in  Jeffersonville,  etc.,  Co.  v.  Hendricks,  41  Ind. 
48,  71,  Philpott  v.  Missouri  Pac.  Ry.  Co.,  85  Mo.  164,  Chesapeake,  etc., 
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Co.  V.  Higgins,  85  Tenn.  620,  4  S.  W.  47,  and  Augusta  Ry.  Co.  v. 
Glover,  92  Ga.  132,  142, 18  S.  E.  406,  where  it  was  held  that  the  rights 
conferred  by  a  statute  like  the  one  before  us  are  not  restricted  to  per- 
sons domiciled  in  the  state;  and  in  Dennick  v.  Railroad  Co.,  103  U. 
S.  11,  19,  26  L.  Ed.  439,  where,  in  denying  a  contention  that  the  provi- 
sion in  the  New  Jersey  statute,  "Every  such  action  shall  be  brought 
by  and  in  the  names  of  the  personal  representatives  of  such  deceased 
person,"  limited  the  right  of  action  to  a  personal  representative  ap- 
pointed in  that  state,  it  was  said : 

•*The  advocates  of  this  view  interpolate  into  the  statute  what  Is  not  there. 
♦  ♦  ♦  The  statute  says  the  amount  recovered  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin.  Why  not  add  here,  also,  by  constmc- 
tion,  *if  they  reside  in  the  state  of  New  Jersey*?  It  is  obvious  that  nothing 
in  the  language  of  the  statute  requires  such  a  construction.  Indeed,  by  in- 
ference it  is  opposed  to  it  The  first  section  makes  the  liability  of  the  cor- 
poration or  person  absolute  where  the  death  arises  from  their  negligence. 
Who  shall  say  that  It  depends  on  the  appointment  of  an  administrator  within 
the  state?" 

In  the  federal  courts  there  have  been  but  few  direct  rulings  upon  the 
question.  Baltimore  &  Ohio  R.  R.  Co.  v.  Baldwin,  75  C.  C.  A.  211, 
144  Fed.  53,  and  Zeiger  v.  Pennsylvania  R.  R.  Co.  (C.  C.)  151  Fed. 
348,  turned  upon  the  interpretation  of  state  statutes  by  the  courts  of  the 
states  enacting  them ;  the  former  giving  effect  to  the  ruling  in  Ohio  and 
the  latter  to  that  in  Pennsylvania.  Vetaloro  v.  Perkins  (C.  C.)  101 
Fed.  393,  arose  under  the  Massachusetts  statute  in  advance  of  its  inter- 
pretation by  the  state  court,  and  the  right  of  recovery  on  the  part  of 
a  nonresident  alien  was  sustained  in  a  strong  opinion  by  Circuit  Judge 
Colt,  in  the  course  of  which  it  is  said : 

''To  exclude  nonresident  aliens  from  the  right  to  maintain  an  action  under 
section  2  is  to  incorporate  into  the  act  a  restriction  which  it  does  not  contain. 
It  is  to  refuse  compensation  to  a  certain  class  of  persons  for  a  real  injury 
recognized  by  statute  law.  It  is  to  relieve  employers  with  respect  to  some 
employes  from  the  exercise  of  due  care  in  the  employment  of  safe  and  suitable 
tools  and  machinery  and  competent  superintendents.  It  is  to  offer  an  induce- 
ment to  employers  to  give  a  preference  to  aliens  and  to  discriminate  against 
citizens.  It  Is  to  hold  that  the  Legislature  of  Massachusetts  intended  by  this 
act  to  declare  that  employers  should  not  be  liable  for  the  grossest  negligence 
which  results  in  the  Instant  death  of  an  alien  employ^  in  cases  where  his 
widow  or  next  of  kin  happen  to  reside  in  a  foreign  country.  ♦  ♦  ♦  The 
purpose  of  section  2  of  the  Massachusetts  statute  was  to  remove  a  common- 
law  obstacle,  and  to  create  a  right  of  action  for  an  admitted  tort.  The 
language  of  the  section  does  not  restrict  the  right  to  any  particular  class  or 
classes  of  persons.  It  says  *the  widow  of  the  deceased*;  *the  next  of  kin.' 
These  words  comprehend  every  widow,  and  all  next  of  kin,  whether  citizens, 
residents,  aliens,  or  nonresident  aliens.  The  only  qualification  mentioned  is 
that  the  next  of  kin  must  be  dependent  upon  the  wages  of  the  employ^  for 
support.  I  can  find  no  sound  or  Just  reason  for  holding  that  the  Legislature 
Intended  to  exclude  nonresident  aliens  from  the  benefits  of  this  section. 
♦  ♦  ♦  This  whole  act  relating  to  the  liability  of  employers  is  highly  reme- 
dial. It  was  designed  to  benefit  all  employ^.  It  has  received,  and  should 
continue  to  receive,  a  liberal  construction.  It  certainly  should  not  receive 
a  narrow  and  inequitable  construction,  founded  upon  any  distinction  between 
citizens  and  aliens,  or  residents  and  nonresidents." 

Brannigan  v.  Union  Gold  Mining  Co.  (C.  C.)  93  Fed.  164,  arose 
under  the  present  Colorado  statute,  and,  in  the  absence  of  an  inter- 
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pretation  thereof  by  the  state  court,  it  was  held,  following  the  reason- 
ing in  Deni  v.  Pennsylvania  R.  R.  Co.,  supra,  and  distinguishing  Luke 
V.  Calhoun  County,  supra,  that  nonresident  aliens  are  excluded  from 
among  the  beneficiaries  because  not  expressly  mentioned.  That  rul- 
ing was  followed  by  the  Circuit  Court  in  the  present  case.  The  ques- 
tion still  remains  an  open  one  in  the  Supreme  Court  of  Colorado ;  but 
it  is  settled  by  its  decision  in  Hayes  v.  Williams,  17  Colo.  465,  30  Pac. 
352,  that  the  statutory  provisions  under  which  this  action  is  brought 
"are  remedial,  not  penal" ;  that  "they  are  in  aid  of  the  common  law,  not 
in  derogation  thereof;  and  that  they  "should  unquestionably  receive 
a  liberal  construction."  And  this  view  of  like  statutes  obtains  in  other 
jurisdictions.  Thus,  in  Stewart  v.  Baltimore  &  Ohio  R.  R.  Co.,  168  U. 
S.  445,  448,  18  Sup.  Ct.  105,  42  L.  Ed.  537,  it  was  said  by  Mr.  Justice 
Brewer,  speaking  for  the  court : 

"A  negligent  act  causing  death  is  In  itself  a  tort,  and,  were  It  not  for  the 
role  founded  on  the  maxim  'actio  personalis  moritnr  cum  persona,'  damages 
tiierefor  could  have  been  recovered  in  an  action  at  common  law.  The  case 
differs  In  this  important  feature  from  those  in  which  a  penalty  is  imposed 
for  an  act  in  itself  not  wrongful,  in  which  a  purely  statutory  delict  is  created. 
The  purpose  of  the  several  statutes  passed  in  the  states,  in  more  or  less 
conformity  to  what  is  known  as  'Lord  Campbeirs  Act,'  is  to  provide  the  means 
for  recovering  the  damages  caused  by  that  which  is  essentially  and  in  its 
nature  a  tort.  Such  statutes  are  not  penal,  but  remedial,  for  the  benefit  of 
the  persons  injured  by  the  death." 

Another  matter  which  militates  rather  strongly  against  putting  a 
restrictive  construction  upon  the  present  statute  for  the  purpose  of  ex- 
cluding nonresident  aliens  from  its  benefits  is  that  the  policy  of  Colo- 
rado towards  them  has  been  one  of  marked  liberality.  At  an  early 
period  in  her  history  she  adopted  the  following  statute  (Mills'  Ann. 
St.  §  99): 

"Sec.  99.  All  aliens  may  take,  by  deed,  will  or  otherwise,  lands  and  tenements 
and  any  interest  therein,  and  alienate,  sell,  assign  and  transmit  the  same  to 
their  heirs,  or  any  other  persons,  whether  such  heirs  or  other  persons  be  citi- 
zens of  the  United  States  or  not,  and  upon  the  decease  of  any  alien  having  title 
to,  or  interest  in,  any  land  or  tenements,  such  land  and  tenements  shall  pass 
and  descend  in  the  same  manner  as  if  such  alien  were  a  citizen  of  the  United 
States ;  and  it  shall  be  no  objection  to  any  person  having  an  interest  in  such 
estate,  that  they  are  not  citizens  of  the  United  States,  but  all  such  persons 
shall  have  the  same  rights  and  remedies,  and  in  all  things  be  placed  on  the 
same  footing,  as  natural-bom  citizens  of  the  United  States.  The  personal 
estate  of  an  alien,  dying  intestate,  who  at  the  time  of  his  death  shall  reside 
in  this  state,  shall  be  distributed  in  the  same  manner  as  the  estate  and  natural- 
bom  citizens;  and  all  persons  shall  be  entitled  to  their  proper  distributive 
shares  of  such  estate  under  the  laws  of  this  state,  whether  they  are  aliens 
or  not." 

And,  while  this  statute  was  subsequently  modified  by  taking  from 
nonresident  aliens  the  right  to  thereafter  acquire  any  interest  in  or  right 
to  use  a  body  or  tract,  in  compact  form,  of  agricultural,  arid,  or  range 
land  exceeding  2,000  acres,  the  modification  was  accompanied  by  this 
significant  declaration: 

"Sec  103.  This  act  shall  not  be  so  construed  as  to  prevent  any  nonresident 
alien,  or  corporation  or  syndicate  organized  under  the  laws  of  any  foreign 
government,  from  acquiring  the  title  to  lands  within  the  limits  of  any  in- 
corporate town  or  city  in  this  state,  or  from  acquiring  the  title  to  and  possess- 
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ing  and  working  any  of  the  mines  in  this  state,  or  from  engaging  in  any 
industry  in  this  state  to  the  same  extent  as  citizens  or  residents  of  the  United 
States  or  this  state,  save  and  except  only  as  limited  by  the  provisions  of  section 
one  of  this  act."    Mills'  Ann.  St.  §§  100, 103. 

But  apart  from  the  policy  of  the  state  manifested  in  this  legisla- 
tion, we  think  that  the  better  reason,  as  also  the  greater  weight  of 
adjudged  cases,  forbids  that  nonresident  aliens  be  excluded,  by  in- 
terpretation, from  among  the  beneficiaries  designated  in  the  statute. 
The  injury  to  them  is  not  infrequently  the  same  as  if  they  were  resi- 
dents, the  Legislature  had  full  authority  to  include  them,  they  are  within 
the  natural  and  ordinary  import  of  the  language  employed,  and  neither 
the  context  nor  the  humane  and  corrective  purpose  of  the  statute  sug- 
gests any  occasion  for  a  restrictive  interpretation.  No  question  of  giv- 
ing a  law  extrinsic  force  proprio  vigore  beyond  the  territorial  jurisdic- 
tion and  limits  of  the  state  enacting  it  is  involved.  All  that  is  done  is  to 
remove  a  common-law  obstacle  to  obtaining  reparation,  and  in  that  sense 
to  provide  a  remedy,  for  the  commission  within  the  state,  by  those  within 
its  jurisdiction  and  subject  to  its  authority,  of  recognized  wrongs  to  oth- 
ers, within  its  jurisdiction  and  entitled  to  its  protection,  whereby  injury 
is  done  to  still  others,  within  or  without  its  jurisdiction.  In  other  words, 
the  statute  relates  only  to  wrongs  done  within  the  state,  imposes  no 
duty  upon  any  one  not  subject  to  its  jurisdiction,  and  gives  a  right  of 
action  to  persons  without  its  jurisdiction  only  when  they  are  injured 
by  a  wrong  done  within  its  jurisdiction.  It  is  elemental  that  wheth- 
er or  not  a  wrong  gives  rise  to  a  right  of  action  for  resulting  injury 
is  to  be  determined  by  the  law  of  the  place  where  the  wrong  is  com- 
mitted; but  it  is  never  said  that  such  law  is  given  extraterritorial 
operation  merely  because  the  person  injured,  whom  it  invests  with  a 
right  of  action,  happens  to  be  a  nonresident  or  a  nonresident  alien. 

As  we  are  of  opinion  that  the  Circuit  Court  erred  in  its  interpreta- 
tion of  the  statute,  the  judgment  is  reversed,  with  a  direction  to  set 
aside  the  ruling  upon  the  demurrer  and  to  take  such  other  proceed- 
ings as  may  not  be  inconsistent  with  this  opinion. 


<154  Fed.  194.) 

In  re  ROTHSCHILD. 

(Circuit  Court  of  Appeals,  Second  Circuit.    May  10,  1907.) 

BA.NKBUPTCY— JUBISDICnON    OF   CoURT— SUMMARY   PROCEEDINGS. 

Where  a  receiver  for  a  bankrupt's  estate  has,  with  the  assent  of  the 
bankruptcy  court,  vacated  premises  of  which  a  third  party  was  claiming 
the  right  of  i)ossession,  and  such  third  person  has  thereupon  made  peace- 
able entry  thereon,  a  subsequently  appointed  trustee  of  the  estate  cannot 
oust  the  third  party  and  retake  possession  through  a  summary  proceed- 
ing in  the  court  of  bankruptcy. 

Petition  to  Review  Order  of  the  District  Court  of  the  United  States 
tor  the  Southern  District  of  New  York. 

This  cause  comes  here  upon  petition  to  review  an  order  of  the  District 
Court,  Southern  District  of  New  York,  denying  an  application  of  the  trustee 
for  an  injunction  and  other  relief.  Rothschild,  by  agreement  dated  January 
16,  1905,  leased  from  the  Gorham  Manufacturing  Company  the  premises  384 
Fifth  avenue  from  the  date  of  completion  of  the  building  thereon  until  April 
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30,  1926,  at  the  yearly  rent  of  $35,000,  to  be  paid  in  equal  monthly  payments 
on  the  Ist  day  of  each  and  every  month.  He  entered  into  possession  of  the 
lease  some  time  prior  to  his  bankruptcy.  About  July  14,  1906,  the  Gorham 
Company,  claiming  that  the  July  rent  was  due  and  unpaid,  began  dispossess 
proceedings  under  the  New  York  Code  of  Civil  Procedure  in  the  Municipal 
Court.  The  precept,  which  was  returnable  on  July  24th,  was  served,  not  on 
the  tenant  personally,  but  by  leaving  a  copy  thereof  with  a  person  in  charge 
on  the  premises.  On  the  return  day  a  stipulation  signed  by  attorneys  for 
the  landlord  and  attorneys  for  the  tenant  was  presented,  consenting  that 
Rothschild  might  have  until  the  26th  to  pay  the  rent,  but  not  extending  his 
time  to  plead  or  put  in  any  defense;  a  clause  to  that  effect  being  struck  out 
of  the  stipulation.  Thereupon  a  final  order  was  made  in  favor  of  the  land- 
lord, awarding  to  said  landlord  the  delivery  of  the  premises  by  reason  of 
the  tenant's  nonpayment  of  rent.  The  order  contained  a  marginal  note: 
"Warrant  issued  27th  day  of  July,  1906.  See  stipulation."  The  26th  of  July 
passed  without  payment  of  the  rent.  On  the  27th  the  warrant  Issued,  and 
on  the  same  day  three  checks,  aggregating  $2,916.67,  were  delivered  by  Roths- 
child to  the  attorneys  for  the  company.  Before  the  warrant  was  served  or 
the  checks  cashed  Rothschild  was  thrown  into  bankruptcy  by  the  filing  of 
a  petition  against  him  (July  31st).  The  next  day  a  receiver  was  appointed, 
who  at  once  took  possession  of  the  premises,  and  on  August  7th  the  bankruptcy 
court  made  an  order  restraining  the  Gorham  Company  from  taking  any  steps 
to  carry  out  its  dispossess  warrant  and  from  interfering  with  the  possession 
of  the  receiver.  The  receiver  continued  In  possession,  selling  out  the  bank- 
rupt's stock  and  fixtures,  through  the  month  of  August,  by  which  time  he 
had  entirely  disposed  of  them.  Rothschild  was  adjudged  a  bankrupt  August 
30th.  On  September  7th,  on  notice  to  the  company,  the  facts  above  recited 
were  laid  before  the  bankruptcy  court,  and  the  receiver  moved  that  the  in- 
junction against  the  company  should  be  continued.  This  motion  was  denied, 
without  prejudice  to  the  rights  of  any  of  the  parties  or  of  the  estate  of  the 
bankrupt,  whereupon  the  receiver  vacated  the  premises  and  the  company  en- 
tered into  possession  of  the  same.  Thereafter,  on  November  23d,  the  trus- 
tee, who  had  meanwhile  been  appointed  and  had  succeeded  the  receiver,  moved 
upon  notice  to  vacate  the  order  of  September  7th,  to  reinstate  the  Injunc- 
tion, and  make  the  same  permanent,  restraining  the  company  from  interfering 
with  the  possession  of  the  trustee  and  his  enjoyment  of  the  unexpired  term 
of  the  lease.  This  motion  was  denied,  and  that  denial  is  brought  here  for 
review, 

E.  J.  Myers  and  Myers  &  Goldsmith,  for  petitioner. 
J.  Noble  Hayes,  Peter  B.  Olney,  Jr.,  and  George  Carleton  Corn- 
stock,  for  respondent. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  District  Judge  denied  the  motion,  for  the 
reason  that  "there  is  a  fatal  lack  of  jurisdiction  apparent  upon  the 
face  of  the  petition."  The  argument  here  has  been  widely  extended, 
involving  a  discussion  as  to  the  general  powers  and  limitations  of 
courts  of  bankruptcy,  when  proceedings  affecting  rights  of  the  bank- 
rupt have  been  begun  in  a  state  court  before  the  filing  of  the  petition. 
It  is  unnecessary  to  enter  upon  any  such  discussion,  since  we  are  clear- 
ly of  the  opinion  that  after  the  representative  of  the  bankrupt's  es- 
tate (the  receiver)  has,  with  the  apparent  assent  of  the  bankruptcy 
court,  vacated  premises  of  which  a  third  party  is  claiming  possession, 
and  such  third  person  has  thereupon  made  peaceable  entry  thereon, 
a  subsequently  appointed  representative  of  the  estate  (the  trustee) 
cannot  oust  the  third  party  and  retake  possession  thereof  by  any  such 
83  aOA.— 19 
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summary  proceeding  as  this,  either  in  a  bankruptcy  court  or  in  any 
other  court  of  whose  procedure  we  have  any  knowledge. 
The  order  is  affirmed,  with  costs. 


(154  Fed.  286.) 

RALLI  et  al.  v.  NEW  YORK  &  T.  S.  S.  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.     April  30,  1907.) 

No.  24a 

1.  Shipping— Damaok  to  Caboo— Exkmption  from  Liabilitt  Undkb  Hab- 

TEB  Act. 

Section  8  of  the  Barter  act  (Act  Feb.  13,  1803.  c  105,  27  Stat  445  [U. 
S.  Comp.  St  1901,  p.  2946]),  which  exempts  the  owner  of  any  vessel 
transporting  property  from  liability  for  loss  or  damage  thereto  resulting 
from  faults  or  errors  in  navigation,  or  in  the  management  of  the  vessel, 
if  he  has  exercised  due  diligence  to  make  such  vessel  in  all  respects  sea- 
worthy and  properly  manned,  equipped,  and  supplied,  applies  only  to  a 
vessel  after  the  voyage  has  commenced,  and  cannot  be  invoked  by  an 
owner  to  relieve  him  from  liability  for  loss  of  cargo  through  the  careening 
and  sinking  of  a  vessel  at  the  pier  before  she  was  fully  loaded,  due  to 
the  negligence  of  a  watchman  in  failing  to  adjust  her  lines  to  permit 
her  to  drop  with  the  tide.^ 

2.  Same— LiMFTATiON  of  Liability— Pbndiiio  Freight. 

Under  Rev.  St  S  4283  [U.  S.  Comp.  St  1901,  p.  2943],  which  provides 
that  the  liability  of  the  owner  of  a  vessel  for  loss  or  damage  to  cargo 
occurring  without  his  privity  or  knowledge  "shall  in  no  case  exceed  the 
amount  or  value  of  the  interest  of  such  owner  in  such  vessel  and  her 
freight  then  pending,"  pending  freight  is  limited  to  that  due  to  or  to  be 
earned  by  the  particular  vessel  through  whose  fault  the  loss  occurred, 
and  the  fact  that  goods  when  lost  or  injured  were  being  transported 
under  through  bills  of  lading  upon  different  vessels  of  the  same  owner 
does  not  require  a  surrender  of  the  freight  earned  by  a  different  vessel 
in  the  course  of  such  shipment 

3.  Same. 

Where  a  lighter  sank  at  a  pier  while  being  loaded,  injuring  a  large 
part  of  her  cargo,  the  fact  that  the  uninjured  cargo  was  then  transferred 
by  her  owner  to  another  vessel,  and  that  such  lighter  did  not  deliver 
any  part  of  it,  does  not  relieve  the  owner  in  proceedings  for  limitation 
of  his  liability  from  the  necessity  of  surrendering  as  "pending  freight'* 
the  freight  which  she  would  have  earned  If  she  had  carried  the  cargo. 

4.  Same— Damages  Recoverable  fob  Loss  of  Cabgo— Salvage  Expenses  op 

Oarbieb. 

It  is  the  duty  of  a  carrier  of  cargo  which  meets  with  disaster  through 
the  fault  of  the  vessel  to  do  what  he  can  to  minimize  the  damage,  by 
which  he  profits  as  well  as  the  cargo  owner,  and  he  is  not  entitled  to 
a  deduction  of  expenses  so  incurred  from  the  damages  recoverable  by 
the  cargo  owner  by  reason  of  his  loss. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  District  Courts 
Southern  District  of  New  York,  awarding  to  the  libelants,  as  owners  of  a 
shipment  of  cotton,  certain  damages  consequent  upon  the  sinking  of  the 
lighter  O.  M.  Hitchcock,  while  lying  moored  to  Pier  19,  East  river,  before 
daylight  on  the  morning  of  December  30, 1901.    The  cotton  was  shipped  under 

1  See  note  on  page  29-L 
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through  bills  of  lading  at  Galveston  on  respondent's  steamer  Alamo  for  trans- 
portation to  New  York,  there  to  be  delivered,  "being  lightered,  ferried,  or 
carted  at  cargo  owner's  risk,"  to  the  Phenix  Line  for  transportation  to  Ghent, 
Belgium.  The  Alamo  reached  New  York  and  discharged  700  bales  in  good 
order  at  Pier  19,  Blast  river,  where  respondent  on  Saturday,  December  28, 
1901,  loaded  681  of  said  bales  (with  14  bales  of  another  shipment)  on  its 
lighter  O.  M.  Hitchcock  for  literage  to  the  Phoenix  Line  Pier  at  Hoboken, 
N.  J.  More  cotton,  including  the  19  remaining  bales  of  this  shipment,  was 
to  be  loaded  on  the  lighter,  and  she  lay  at  Pier  19  Saturday  night  and  Sun- 
day. Some  time  between  8:S0  and  4  a.  m.  on  Monday  morning  she  careened 
and  sank,  causing  the  loss  of  4  bales  and  damage  to  505  bales  of  libelant's 
cotton.  The  cause  of  the  accident  was  the  negligence  of  the  respondent's 
watchman,  who  was  in  sole  charge  of  the  Hitchcock  and  of  another  lighter, 
in  not  loosening  the  mooring  lines  when  the  tide  began  to  fall,  so  that  there 
was  not  sufficient  slack  on  the  lines  to  permit  the  barge  to  drop  with  the 
tide.  The  undamaged  bales,  172  in  number,  together  with  the  14  bales  of 
another  shipment,  were  then  loaded  on  another  lighter  of  the  respondent,  de- 
livered to  the  Phoenix  Line,  and  carried  to  Belgium.  The  505  damaged  bales, 
being  not  of  sufficient  value  to  warrant  the  expense  of  exportation,  were  by 
respondent  carried  to  Erie  Basin,  spread  out  to  dry,  and  finally  sold  at  auc- 
tion. Some  of  this  damaged  cotton  had  been  taken  from  the  deck  of  the 
Hitchcock,  some  from  the  adjoining  slip,  and  some  had  drifted  down  the 
East  river  and  been  rescued  by  the  efforts  of  respondent  and  of  independent 
salvors.  The  net  proceeds  of  sale  less  freight  on  same  from  Galveston  to 
New  York  were  paid  over  by  respondent  to  libelants.  The  district  judge 
held  that  respondent  was  entitled  to  the  benefit  of  the  limited  liability  act, 
but  that  it  was  not  entitled  to  set  off  any  amounts  expended  by  it,  in  saving 
libelants'  cargo ;  and  ordered  a  reference  to  ascertain  the  amount  of  libelants'^ 
damage  and  the  value  of  respondent's  interest  in  the  barge  and  freight  then 
pending.    The  referee's  report  thereon  was  subsequently  confirmed. 

Frederick  M.  Brown  and  Butler,  Notman  &  Mynderse,  for  ap- 
pellant. 

Lawrence  Kneeland,  for  appellee. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  Some  of  the 
questions  which  were  argued  in  the  District  Court  have  been  elim- 
inated, and  the  following  only  are  submitted  for  determination  here. 

1.  It  is  contended  that  respondent  should  be  given  the  benefit  of 
the  third  section  of  the  Harter  act  (Act  Feb.  13,  1893,  c  105,  27 
Stat.  445  [U.  S.  Comp.  St.  1901,  p.  3946]),  which  reads: 

"3.  If  the  owner  of  any  vessel  transporting  merchandise  or  property  to  or 
from  any  port  in  the  United  States  of  America  shall  exercise  due  diligence 
to  make  the  said  vessel  in  all  respects  seaworthy  and  properly  manned,  equip- 
ped and  supplied,  neither  the  vessel,  her  owner  or  owners,  agents  or  char- 
terers, shall  become  or  be  held  responsible  for  damages  for  loss  resulting 
from  faults  or  errors  in  navigation  or  in  the  management  of  said  vessel." 

Manifestly  this  section  deals  with  a  specific  vessel ;  i.  e.,  the  vessel 
on  which  the  merchandise  is  being  transported.  When  the  entire 
transportation  is  made  up  of  successive  stages  by  successive  vessels, 
this  section  applies  to  the  particular  vessel  whose  navigation  or  manage- 
ment has  been  faulty  or  erroneous.  In  the  case  at  bar,  then,  we  are 
concerned,  not  with  the  Alamo,  but  with  the  Hitchcock.  We  are  of 
the  opinion  that  respondent  cannot  claim  the  benefit  of  the  section 
above  quoted  for  the  reason  that  the  voyage  had  not  commenced,  the 
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cargo  was  not  yet  all  on  board,  nor  the  vessel  ready  to  sail.  We  find 
no  authority  either  way  on  this  proposition.  The  citations  on  the 
appellee's  brief  deal  with  different  questions ;  but  the  language  of  the 
section  so  clearly  contemplates  a  distinction  between  the  preparation 
for  a  vo>"age,  and  the  management  of  the  same  after  it  has  begun, 
that,  in  the  absence  of  adverse  authority,  we  feel  no  hesitation  in 
adopting  this  construction. 

2.  The  District  Court  found  the  value  of  the  pending  freight  to  be 
ISlf  cents  per  100  pounds.  The  through  freight  rate  from  Galveston 
to  Ghent  was  37  cents,  and  it  was  shown  that  the  Phoenix  Line  was 
to  receive  18  cents  of  this  amount  for  its  share.  It  further  appeared 
that  the  price  of  lightering  in  New  York  Harbor  between  the  two 
piers  was  3  cents,  leaving  16  cents  for  the  transportation  from  Gal- 
veston to  New  York. 

The  District  Court  held  that  there  should  be  surrendered  as  the 
value  of  "pending  freight"  19  cents  per  100  pounds  for  the  cotton 
on  the  Hitchcock  which  was  delivered  sound,  or  sold  in  a  damaged 
condition,  upon  the  theory  that  the  adventure  in  which  the  Hitchcock 
was  employed  was  completing  the  voyage  from  Galveston  to  the 
Phoenix  Line,  treating  both  steps  in  the  transportation  as  a  single 
adventure.  It  must  be  remembered  that  the  goods  were  not  lost  on  or 
by  any  act  of  the  Alamo,  but  solely  through  die  fault  of  the  Hitchcock 
while  on  board  the  latter  vessel.  The  circumstance  that  the  same 
individual  owned  both  vessels  is  incidental  merely,  and  not  important. 
The  language  of  the  statute  is  plain  and  unambiguous — the  liability 
of  the  owner  or  owners  "shall  in  no  case  exceed  the  amount  or  value 
of  the  interest  of  such  owner  in  such  vessel  and  her  freight  then 
pending."  In  the  case  at  bar  "such  vessel"  was  the  Hitchcock,  and 
"her  freight  then  pending^'  was  what  she  was  to  earn  by  transporting 
the  goods  from  New  York  to  Hoboken,  N.  J.,  which  the  evidence 
shows  was  3  cents  per  100  lbs.  We  have  examined  the  authorities 
cited  by  the  libelant  (Allen  v.  Mackay,  1  Spragfue,  219,  Fed.  Cas.  No. 
228 ;  the  Main  v.  Williams,  152  U.  S.  132,  14  Sup.  Ct.  486,  38  L.  Ed. 
381;  the  Giles  Loring  (D.  C.)  48  Fed.  473;  Whitcomb  v.  Emerson 
(D.  C.)  50  Fed.  128;  The  Abbie  C.  Stubbs  (D.  C.)  28  Fed.  720; 
The  Jane  Grey  (D.  C.)  99  Fed.  582;  Pacific  Coast  Co.  v.  Reynolds, 
114  Fed.  877,  52  C.  C.  A.  497 ;  La  Bourgogne,  139  Fed.  433,  71  C 
C.  A.  489),  and  find  in  them  no  authority  for  extending  the  words 
of  the  statute  "her  freight  then  pending"  beyond  their  plain,  natural, 
and  ordinary  signification.  What  Congress  intended  and  undertook 
to  do  was  to  relieve  the  owner  of  "such  vessel"  upon  giving  up  her 
value  and  her  earnings.  That  the  same  owner  may  have  earned  some- 
thing more  by  the  operations  of  some  other  vessel  which  he  happens 
to  own  is  not  material. 

The  respondent  contends  that  there  was  no  "pending  freight"  of 
the  Hitchcock,  because  she  never  made  delivery  of  any  of  the  cotton 
to  any  one.  She  was  in  no  way  damaged  by  her  mishap.  As  soon  as 
she  was  righted  and  pumped  out,  she  was  in  condition  to  take  the 
cotton  to  Hoboken.  We  are  of  the  opinion  that  the  owner  could  not 
relieve  himself  from  the  obligation  of  the  statute  merely  by  sub- 
stituting some  other  boat  of  his  own  as  the  vehicle  of  transportation. 
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and  for  the  cotton  thus  delivered  at  Hoboken  he  must  give  up  3  cents 
per  100  pounds.  As  to  the  cotton  which  was  taken  to  the  Erie  Basin, 
dried  out,  and  sold,  it  is  wholly  immaterial  what  the  facts  really  are 
or  what  may  be  their  legal  effect.  The  respondent  cannot  be  heard  to 
question  the  proposition  that  the  Hitchcock  earned  her  freight  because 
respondent  has  deducted  the  amount  of  that  freight  from  the  proceeds 
of  sale  and  accounted  only  for  the  balance.  Whether  it  pays  that 
amount  as  "pending  freight"  under  the  limited  liability  statute,  or  as 
money  improperly  retained  out  of  the  proceeds  of  libelant's  cotton, 
is  a  matter  of  no  importance. 

As  to  the  16  cents  per  100  pounds  for  freight  from  Galveston  to 
New  York  on  the  damaged  cotton,  it  appears  that  the  propriety  of 
the  decision  not  to  export,  but  to  condition  by  dr>4ng  and  to  sell  at 
auction,  was  not  disputed  by  libelant.  The  bills  of  lading  provided 
that,  in  the  event  of  sale  because  of  damage  or  otherwise  at  any  port 
short  of  their  ultimate  destination,  out  of  the  proceeds  thereof  the  pro 
rata  freight  for  that  part  of  the  transportation  which  may  have  been 
completed  shall  be  due  and  payable.  Freight  pro  rata  itineris  was 
therefore  properly  paid  to  the  owner  of  the  Alamo  out  of  the  pro- 
ceeds of  sale  of  the  damaged  cotton. 

3.  Respondent  further  contends  that  it  should  be  allowed  to  re- 
coup two  items  of  expense:  (1)  For  moneys  paid  out  in  rescuing  the 
cotton  from  the  river;  and  (2)  expenses  incurred  in  drying  the 
cotton  and  putting  into  an  improved  condition  for  the  auction.  It 
is  the  duty  of  the  carrier  of  cargo  which  has  met  with  such  a  dis- 
aster to  do  what  he  can  to  minimize  the  loss.  By  such  exertions  he 
benefits,  as  well  as  the  cargo  owner.  The  argument  now  advanced 
is  that  a  refusal  to  allow  such  deductions  from  the  surrender  value 
would  tend  to  discourage  exertions  by  the  carrier  to  minimize  damage, 
when  it  is  evident  that  the  damage  might  exceed  the  value  of  tiie 
vessel.  The  point  made  is  not  supported  by  authority,  and  we  concur 
with  the  district  judge  in  the  conclusion  that  under  Fleming  v.  Lay, 
109  Fed.  952,  48  C.  C.  A.  748,  and  The  Pine  Forest,  129  Fed.  700, 
64  C.  C.  A.  228,  1  L.  R.  A.  (N.  S.)  873,  the  deductions  were  properly 
disallowed. 

The  cause  is  remanded  to  the  District  Court,  with  instructions  to 
modify  the  decree  in  conformity  to  this  opinion.  Since  the  appel- 
lant has  prevailed  in  part  only,  there  should  be  no  costs  of  this  appeal. 

NOTE.— The  foHowing  is  the  opinion  of  the  District  Ctourt  by  Holt,  Dis- 
trict Judge: 

HOLT,  District  Judge.  I  think  that  the  cause  of  the  accident  was  the  negli- 
gence of  McMahon,  the  watchman,  in  not  loosening  the  mooring  lines  when  the 
tide  began  to  fall,  so  that  there  was  not  sufficient  slack  on  the  lines  to  permit 
the  barge  to  drop  with  the  tide ;  that  the  respondent  is  sued  in  this  action  and 
is  responsible,  if  responsible  at  all,  not  as  carrier  of  the  cotton  on  the  through 
bill  of  lading,  but  as  owner  of  the  barge,  in  the  same  manner  as  another  owner 
of  a  barge  would  have  been  if  employed  to  lighter  the  cotton  in  New  York  Har- 
bor ;  that  no  provisions  in  the  bill  of  lading  exempt  the  respondent  from  liabili- 
ty, because,  first,  the  respondent  is  not  sued  in  respect  to  any  obligations  gov- 
erned by  the  bill  of  lading,  but  simply  as  owner  of  the  barge,  and,  second,  if 
it  were  liable  under  the  bill  of  lading,  any  provisions  in  it  exempting  the 


Digitized  by  VjOOQ IC 


204  83  C.  C.  A.  REPORTS. 

re8pon<)eDt  from  liability  for  negligence  would  be  void  under  the  general 
roles  of  law;  that  the  Barter  act  has  no  application  to  this  case,  because 
that  act,  in  my  opinion,  applies  only  to  vessels  transporting  merchandise  on  a 
voyage  from  one  port  to  another,  and  not  to  mere  harbor  craft  moving  mer- 
chandise from  one  place  to  another  in  the  same  port,  as  is  shown  by  its 
express  provisions,  and  by  the  fact  that  it  was  pinned  in  order  to  prevent 
the  injustice  caused  to  the  owners  of  American  vessels,  in  competition  with 
owners  of  English  vessels,  from  the  fact  that  by  the  English  law  provisions 
in  bills  of  lading  exempting  the  owners  from  liability  for  negligence  were 
valid  (The  Delaware,  161  U.  S.  459,  16  Sup.  Ct  516,  40  L.  Ed.  771 ;  The  Irra- 
waddy,  171  U.  S.  187,  18  Sup.  Ct.  831,  43  L.  Ed.  130) ;  and  therefore,  in  my 
opinion,  the  act  is  to  be  construed  as  applying  only  to  vessels  carrying  mer- 
chandise on  voyages  from  one  port  to  another  for  which  formal  bills  of  lad- 
ing are  usually  Issued;  that  the  principal  officers  or  the  manager  of  the  re- 
spondent had  no  privity  or  knowledge  of  the  negligence  which  caused  the 
damage,  and  therefore  it  is  entitled  to  the  benefits  of  the  limited  liability 
act,  but  that  the  respondent  is  not  entitled  to  set  off  any  amounts  expended 
by  it  in  saving  the  libelant's  cargo  (Fleming  v.  Lay,  109  Fed.  952,  48  C.  C. 
A.  748;  The  Pine  Forest  [D.  C]  119  Fed,  999). 

My  conclusion  is  that  there  should  be  a  decree  for  the  libelants,  and  a 
reference  to  ascertain  the  amount  of  the  libelapts'  damage  and  the  value 
of  the  respondent's  interest  in  the  barge  and  freight  then  pending,  and  that 
the  libelant  should  ultimately  have  judgment  for  the  amount  of  such  dam- 
age, if  it  is  less  than  the  value  of  such  barge  and  freight,  or,  if  it  is  greats, 
for  an  amount  equal  to  the  value  of  the  barge  and  freight,  with  costs. 

N0TE.1 
StAtntory  Exemptions  of  Shipowners  From  Liability* 

I.  In  General. 

[a]  (U.  S.  1903)  The  provisions  of  the  Harter  act  do  not  relieve  a  ship  from 
liability  for  damages  to  cargo  resulting  from  negligence  in  stowage  or  in 
failing  to  properly  cover  a  hatch  to  prevent  leakage.  Decree  (D.  C.  1902)  113 
Fed.  985,  affirmed.— The  Mississippi,  120  Fed.  1020,  56  C.  C.  A.  525. 

lb]  (U.S.  1903)  The  trend  of  judicial  decision  in  the  United  States  has 
been  to  construe  the  Harter  act  strictly,  and  not  to  extend  the  carrier's  ex- 
emption from  liability  to  doubtful  and  uncertain  cases,  but  to  leave  such 
liability  as  it  was  defined  and  enforced  by  the  law  maritime  and  by  the  com- 
mon law,  unless  the  act  plainly  and  unequivocally  asserts  a  different  liability. 
Decree  (D.  C.  1901)  107  Fed.  294,  modified.— The  Germanic,  124  Fed.  1,  59  C. 
O.  A.  521. 

[c]  (U.  S.  1904)  The  Harter  act  (Act  Feb.  13, 1893,  c.  105,  27  Stat.  445  [U.  S. 
Comp.  St.  1901,  p.  2946])  does  not  affect  the  rights  of  parties  under  a  charter 
party.— Lake  Steam  Shipping  Co.  v.  Bacon  (D.  C.)  129  Fed.  819. 

[d]  (U.  S.  1904)  A  canal  boat  brought  a  cargo  of  hay  from  Quebec  to  New 
York,  where  it  arrived  in  good  condition.  It  was  loaded  by  the  consignor, 
and  was  to  be  unloaded  by  libelants,  who  had  become  owners  of  the  bills 
of  lading.  On  arriving  in  New  York  the  boat  and  cargo  were  seized  by  libel- 
ants under  process  from  the  state  court  in  a  suit  against  the  consignor,  and 
held  on  demurrage  for  some  30  days,  when  the  suit  was  dismissed  and  the  car- 
go was  unloaded.  During  such  time  the  weather  was  damp,  and  the  hay  in 
the  hold  became  musty.  The  vessel  was  seaworthy,  having  no  more  leakage 
than  was  usual  in  such  class  of  boats.  Held,  that  the  vessel  was  exempt  from 
liability  by  section  3  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat  44.'i 
[U.  S.  Comp.  St  1901,  p.  294G]),  the  injury  having  arisen  from  an  inherent 
defect  of  the  thing  carried.— The  M.  0.  Currie  (D.  C.)  132  Fed.  125. 

[e]  (U.  S.  1907)  Section  1  of  the  Harter  act  (Act  Feb.  13,  1893,  c  105,  27 
Stat  445  [U.  S.  Comp.  St  1901,  p.  2946]),  which  provides  that  any  clause  of  a 
bill  of  lading  or  shipping  receipt  for  the  transportation  of  merchandise  or 

1  Supplemental  to  note  to  Nord-Deutscher  Lloyd  v.  Insurance  Co.  of  North 
America,  49  0.  0.  A.  11. 
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property  from  or  between  ports  of  the  United  States  and  foreign  ports,  where- 
by the  vessel  owner,  master,  or  agent  shall  be  relieved  from  liability  for  loss 
or  damage  arising  from  negligence,  etc.,  **shall  be  null  and  void  and  of  no 
effect,"  aw>lle8  to  any  shipment  "from  ports  of  the  United  States,"  whether 
to  a  foreign  or  domestic  port,  and  is  broad  enough  to  render  void  a  clause  of 
a  bill  of  lading  by  which  the  shipper  waives  any  lien  upon  the  vessel  for  any 
breach  thereof,  where  it  is  attempted  to  set  up  such  clause  as  a  defense 
to  a  libel  in  rem  to  recover  for  loss  or  damage  to  cargo  arising  from  negligence 
of  the  carrier.— The  Tampico  (D.  0.)  161  Fed.  689. 

•  II.  Bbbobs  of  Navigation  ob  Management. 

[a]  (U.  S.  1908)  The  unloading  of  cargo  in  the  port  of  discharge  by  steve- 
dores has  no  relation  to  the  ''management  of  the  vessel,"  within  the  meaning 
of  the  third  section  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat  445 
[U.  S.  Ck>mp.  St.  1901,  p.  2946]),  not  being  an  act  done  with  any  view  to  such 
management,  but  relates  to  the  "care  or  delivery  of  cargo,"  within  the  mean- 
ing of  the  first  section ;  and  where  by  the  negligent  and  improper  manner  In 
which  it  was  done  it  brought  about  a  condition  of  instability  in  a  ship,  which, 
owing  to  a  large  accumulation  of  ice  above  her  upper  deck,  rendered  her  top- 
heavy,  and  she  rolled  over  and  sank  at  her  dock,  injuring  the  remaining  car- 
^o,  she  is  liable  for  the  damage,  although  other  acts  done  or  omitted  in  the 
management  of  the  vessel  may  have  contributed  to  the  Injury.  Decree  (D. 
0. 1901)  107  Fed.  294,  modified.— The  Germanic,  124  Fed.  1,  59  C.  C.  A.  521. 

[b]  (U.  S.  1904)  Where  a  ship  was  at  the  commencem^it  of  a  voyage  in  all 
respects  seaworthy,  and  properly  manned,  equipped,  and  supplied,  damage  to 
a  sugar  cargo  from  fresh  water  which  escaped  into  the  hold  where  the  sugar 
was  stowed  while  the  cargo  was  being  discharged,  by  reason  of  a  valve  having 
been  improperly  left  open  while  water  from  the  river  was  being  pumped  into 
the  engine  tank,  was  due  to  a  fault  in  the  management  of  the  vessel,  for  which 
she  is  exempted  from  liability  by  section  3  of  the  Harter  act  (Act  Feb.  13, 
1893,  c.  105,  27  Stat.  445  [U.  S.  Oomp.  St.  1901,  p.  2946]).— The  Wlldcroft,  180 
red.  521,  65  O.  a  A.  145. 

[c]  (U.  S.  1905)  A  ship  bound  from  Antwerp  to  San  E^anclsco  with  a  car- 
go of  cement  encountered  such  rough  weather  in  attempting  to  round  Cape 
Horn  and  was  subjected  to  such  strain  that  her  deck  seams  opened  and  a 
part  of  the  cargo  was  damaged  by  water.  She  finally  abandoned  the  attempt 
and  completed  the  voyage  by  way  of  the  CJape  of  Good  Hope  and  Australia. 
At  the  time  of  her  change  of  course  she  was  370  miles  distant  from  Port  Stan- 
ley, where  she  could  have  been  repaired;  but  she  did  not  put  in  for  repairs, 
and  before  she  reached  Australia  the  cargo  received  further  damage  by  reason 
of  the  open  seams.  Held,  that  the  change  of  course  and  also  the  determina- 
tion of  the  master  to  proceed  without  putting  in  for  repairs  were  matters  per- 
taining to  the  "navigation  and  management  of  the  vessel,"  within  Harter  Act 
Feb.  18,  1893,  c.  105,  §  8,  27  Stat  445  [U.  S.  Oomp.  St.  1901,  p.  2946],  and  not 
to  the  custody,  care,  or  proper  delivery  of  the  cargo,  within  the  meaning  of  sec- 
tion 2,  and  that,  assuming  the  vessel  to  have  been  in  all  respects  seaworthy,  and 
properly  manned,  equipped,  and  supplied  at  the  beginning  of  the  voyage,  she 
was  exempted  by  the  act  from  liability  for  the  damage  caused  or  contributed 
to  by  the  failure  to  repair. — 0)rsar  v.  J.  D.  Spreckels  &  Bros.  C3o.,  141  Fed. 
260.  72  C.  O.  A.  878;  J.  D.  Spreckels  &  Bros.  O.  v.  0)rsar,  Id. 

[d]  (U.  S.  1907)  The  navigation  and  management  of  a  vessel  within  the 
meaning  of  section  3  of  the  Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat  445 
[U.  S.  Ck>mp.  St  1901,  p.  2946]),  includes  the  determination  of  the  time  and 
manner  of  leaving  port,  which  is  the  prerogative  of  the  master;  and  under 
said  section,  where  a  vessel  was  seaworthy  and  in  all  respects  properly  man- 
ned, equipped,  and  supplied,  the  owners  are  not  liable  for  a  loss  or  damage  to 
cargo  due  to  a  peril  of  the  seas,  even  though  the  exposure  to  such  peril  was 
through  the  fault  of  the  master  in  failing  to  ascertain  or  heed  the  warnings 
of  the  weather  bureau  before  starting  on  the  voyage. — Hanson  v.  Ha3rwood 
Bros.  &  Wakefield  Ck).,  152  Fed.  401,  81  C.  C.  A.  527. 

[e]  (U.  S.  1903)  Under  Harter  Act  Feb.  13,  1893,  e  105,  §  3,  27  Stat  445 
lU.  S.  Comp.  St.  1901,  p.  2946],  a  steamer  which  was  seaworthy  and  properly 
manned,  equipped,  and  supplied,  carrying  goods  between  two  ports  of  the 
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United  States,  is  not  liable  for  loss  or  injury  to  such  goods  by  reason  of  the 
barge  on  which  they  were  loaded  striking  an  obstruction  In  the  river ;  the  lo^ 
in  such  case  resulting  either  from  a  danger  of  the  river  or  from  a  fault  or 
error  in  navigation  or  in  the  management  of  the  vessel. — ^The  Nettie  Quill  (D. 
O.)  124  Fed.  667. 

[f]  (U.  S.  1903)  A  ship  bound  from  Antwerp  to  San  Francisco  with  a  cargo 
of  cement  encountered  such  rough  weather  in  attempting  to  round  Cape  Horn, 
and  was  subjected  to  such  strain,  that  her  deck  seams  opened  and  a  part  of 
the  cargo  was  damaged  by  water.  She  finally  abandoned  the  attempt,  and 
completed  the  voyage  by  way  of  Cape  Good  Hope  and  Australia.  When  she 
changed  her  course  she  was  within  60  miles  of  the  Falkland  Islands,  but  did 
not  put  in  for  repairs,  and  before  she  reached  Australia  the  cargo  suffered 
further  damage  by  reason  of  the  open  seams.  Held,  that  the  failure  of  the 
master  to  seek  a  port  and  repair  the  deck  before  starting  back  was  not  a  fault 
or  error  in  navigation  or  in  the  management  of  the  vessel,  within  section  3 
of  the  Harter  act,  but  simply  a  failure  to  use  proper  care  for  the  protection 
of  the  cargo,  which  rendered  the  ship  liable  for  the  resulting  damage. — ^The 
Musselcrag  (D.  C.)  125  Fed.  786. 

[g]  (U.  S.  1904)  Where  the  owner  of  a  vessel,  while  in  her  home  port, 
permitted  all  of  her  crew  to  leave  for  the  night,  except  the  fireman,  cook,  and 
a  deck  hand,  and  permitted  them  to  sle^  without  maintaining  a  proper 
watch,  and  the  fires  to  be  banked  so  that  no  steam  was  available  to  work 
the  pumps  in  case  of  an  emergency,  he  was  guilty  of  negligence,  rendering 
the  vessel  liable  for  loss  of  cargo  by  the  sinking  of  the  vessel  from  injuries 
caused  by  an  Ice  jam,  notwithstanding  the  Harter  act  (Act  Feb.  13.  ISa^, 
c.  105,  §  3,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p.  2946]),  providing  that  if  the 
owner  shall  exercise  due  diligence  to  make  the  vessel  seaworthy  and  properly 
manned,  he  shall  not  be  liable  for  negligence  in  the  navigation  or  management 
thereof,  etc.— The  Valentine  (D.  C.)  131  Fed.  352. 

III.  Seaworthiness. 

[a]  (U.  S.  1903)  The  furnishing  of  a  refrigerating  apparatus  In  good  order 
and  repair,  competent  for  the  safe  transportation  of  a  cargo  of  dressed  beef 
which  a  vessel  has  undertaken  to  carry,  is  within  the  obligation  to  use  due 
diligence  to  provide  a  seaworthy  vessel,  imposed  upon  the  owner  by  the  Har- 
ter act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [U.  S.  (>>mp.  St  1901,  p.  2946J), 
as  a  condition  precedent  to  the  enjoyment  of  the  benefits  of  that  act  in  limit- 
ing the  owner's  liability  as  provided  therein.  Judgment  (1901)  108  Fed. 
880,  48  C.  C.  A.  123,  reversed.— Martin  v.  The  Southwark,  191  U.  S.  1,  24  Sup. 
Ct  1,  48  L.  Ed.  65. 

lb]  (U.  S.  1904)  A  ship  started  on  her  voyage  with  a  list  of  8  or  9  degrees, 
which  increased  to  such  an  extent,  in  consequence  of  her  improper  loading, 
that  It  was  imprudent  to  proceed,  and  she  put  in  at  an  intermediate  port. 
Having  opened  a  port  to  readjust  the  cargo  while  lying  at  a  pier,  the  ship 
gave  a  sudden  lurch,  which  brought  the  port  under  water,  and  she  sank,  dam- 
aging the  cargo.  Held,  that  the  damage  was  attributable  to  her  initial  in- 
stability, which  rendered  her  unseaworthy  at  the  beginning  of  the  voyage,  and 
for  the  consequences  of  which  the  owners  were  not  exempted  from  liability 
by  the  Harter  act  Decree  (D.  0.  1901)  108  Fed.  886,  reversed.*— The  Oneida, 
128  Fed.  687,  63  C.  C.  A.  239. 

[c]  (U.  S.  1907)  If  a  ship  starts  on  a  voyage  with  a  port  negligently  left 
open,  causing  damage  to  cargo,  her  owners  are  liable  for  failing  to  provide 
a  ship  seaworthy  at  the  beginning  of  the  voyage,  and  are  not  protected  by 
section  3  of  the  Harter  act  (Act  Feb.  3,  1893,  c.  105,  27  Stat  445  [U.  S.  Ck)mp. 
St  1901,  p.  2940]),  on  the  ground  that  the  fault  was  one  in  navigation  or  the 
management  of  the  vessel,  although  proper  appliances  for  closing  the  ports 
were  furnished;  and  this  rule  is  especially  applicable  where  the  ports  were 
so  located  as  to  be  submerged  when  the  vessel  was  fully  loaded.  Decree  (D. 
C.  1905)  137  Fed.  443,  aflirmed.— The  Tenedos,  151  Fed.  1022,  82  0.  C.  A.  6T1. 

[dl  (U.  S.  1902)  To  constitute  due  diligence  on  the  part  of  a  shipowner  to 
make  the  vessel  "In  all  respects  seaworthy*'  at  the  beginning  of  a  voyage  so 
as  to  entitle  him  to  the  benefit  of  the  exemption  contained  in  section  3  of  the 
Harter  act,  It  is  not  sufficient  to  provide  her  with  proper  structures  and  equip- 
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ment,  but  due  diligence  must  also  be  exercised  by  the  owner's  servants  in  the 
use  of  Buch  equipment  before  and  up  to  the  time  of  the  beginning  of  the 
voyage— The  Manitou  (D.  C.)  116  Fed.  60. 

[e]  (U.  S.  1902)  A  shipowner  does  not  comply  with  the  requirement  of  sec- 
tion 3  of  the  Harter  act  [U.  S.  Comp.  St.  1901,  p.  2946J.  so  as  to  be  entitled 
to  the  exemptions  therein  provided,  by  merely  furnishing  proper  equipment 
of  the  vessel  prior  to  the  commencement  of  the  voyage,  but  he  Is  bound  to  see 
that  his  servants  exercise  due  diligence  in  its  use  to  make  the  vessel  sea- 
worthy at  the  time  the  voyage  actually  commences. — ^The  0.  W.  Elphicke  (D. 
O.)  117  Fed.  279,  decree  affirmed  (1903)  122  Fed.  439,  58  C.  C  A.  421. 

[f]  (U.  S.  1903)  Sugar  cargo  stowed  In  a  hold  was  damaged  during  a  voyage 
by  seawater,  which  leaked  from  a  water-ballast  tank,  through  a  manhole, 
opening  into  the  hold.  After  the  vessel  sailed,  the  valve  admitting  water  to 
the  tank  was  opened,  and  negligently  allowed  to  remain  open  longer  than 
necessary  to  fill  the  tank,  and  it  was  during  the  time  It  was  so  open  that  the 
leak  was  discovered.  But  It  appeared  that  while  in  port  the  manhole  cover 
had  been  taken  ofiT  and  replaced,  and  it  was  not  shown  that  before  sailing  it 
was  tested  with  such  pressure  as  it  was  afterwards  subjected  to.  Held,  that 
the  damage  must  be  attributed  to  the  unseaworthy  condition  of  the  vessel 
at  the  commencement  of  the  voyage,  due  to  negligence,  for  which  the  owners 
were  not  exempted  from  liability  by  the  Harter  act  (27  Stat.  445  [U.  S.  CJomp. 
St.  1901,  p.  2946]).— American  Sugar  Refining  Oo.  v.  Rickinson  (D.  C.)  120 
Fed.  591,  decree  reversed  Same  v.  Rickinson  Sons  &  Co.,  124  Fed.  1S8»  59 
C.  C.  A.  604. 


(154  Fed.  1005.) 

UNITED  STATES  v.  THOMAS  MEADOWS  &  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit.    March  5,  1907.) 

No.  183  (3,728). 

Customs  Duties— Classification— Wafers— Biscuits— Confection eby. 

Sweet  crackers,  known  as  "wafers  and  biscuits,"  in  which  the  propor- 
tion of  the  sweetened  centers  to  the  pastry  envelopes.  Is  large,  but  in 
which  flour  is  used  to  a  substantial  extent,  are  not  dutiable  either  di- 
rectly or  by  similitude  as  "confectionery,"  under  TariflC  Act  July  24,  1897, 
c.  11,  §  1,  Schedule  E,  par.  212,  30  Stat  168  [U.  S.  Comp.  St.  1901,  p.  1647]. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  circuit  court  affirming  a 
Decision  of  the  Board  of  United  States  General  Appraisers  (G.  A. 
5,830,  T.  D.  25,731),  which  reversed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York  on  certain  imported 
merchandise,  which  was  classified  as  confectionery  under  the  provision 
in  TariflF  Act  July  24,  1897,  c.  11,  §  1,  Schedule  E,  par.  212,  30  Stat. 
168  [U.  S.  Comp.  St.  1901,  p.  1647],  for  "sugar  candy  and  all  con- 
fectionery not  specially  provided  for." 

The  opinion  filed  below,  and  here  reprinted  from  147  Fed.  757,  was 
in  full  as  follows : 

PLATT,  District  Judge.  The  merchandise  in  suit  consists  of  four 
exhibits.  Exhibits  A  and  C  were  invoiced  as  "Arctic  and  President 
Wafers,"  respectively;  Exhibits  B  and  D  as  "Acorn  and  Philippine 
Biscuits,"  respectively.  The  collector  assessed  them  under  Act  July 
24,  1897,  c.  11,  §  1,  Schedule  E,  par.  212,  30  Stat.  168  [U.  S.  Comp. 
St.  1901,  p.  1647],  at  50  per  cent,  ad  valorem.    The  importers  protest- 
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€d,  and  after  a  hearing,  the  Board  of  General  Appraisers  sustained  the 
protest  and  placed  them  under  section  6,  30  Stat.  205  [U.  S.  Comp. 
St.  1901,  p.  1693],  as  unenumerated  manufactured  articles.  The  gov- 
ernment seeks  a  review,  and  much  additional  testimony  has  been  tsScen. 

It  is  not  an  easy  matter  to  draw  an  exact  dividing  line  between 
candy  and  pastry.  In  early  days  an  apothecary  was  ^led  a  confection- 
ary or  confectioner,  because  he  used  sweets  to  disguise  the  nauseous 
taste  of  his  medicines,  and  thus  by  analogy,  we  have  come  to  look  upon 
the  confectioner  as  the  master  of  the  art  of  making  candy  and  confec- 
tions. When  the  last  tariff  act  was  passed  the  word  confectionery  had 
a  rather  broader  meaning  in  England  than  in  this  country.  The  sugar 
wafers  of  neither  country  had,  however,  so  attracted  the  attention  of 
the  Congress  as  to  receive  special  recognition.  They  had  been  im- 
ported ever  since  the  war  in  large  quantities,  and  the  proportion  be- 
tween the  sweetened  centers  and  the  pastry  envelopes  had  gradually 
changed  in  favor  of  the  former,  but  they  were  always  treated  by  the 
authorities  and  by  the  trade  as  products  of  the  baker's  art  until  within 
the  yast  year  or  two.  There  has  been  some  effort  of  late  in  the  trade 
to  treat  similar  articles  as  confections,  but  even  so  interested  a  party 
as  the  National  Biscuit  Company  has  catalogued  them  under  the  gen- 
eral term  of  biscuits,  and  the  merchandise  in  suit  has  been  generally 
bought,  sold,  and  listed  in  the  wholesale  trade  as  biscuits  or  crackers. 
The  local  interest  has  now  become  so  large  and  effective  that  an  at- 
tempt is  made  to  classify  them,  for  tariff  purposes,  as  a  product  of 
the  confectioner's  art ;  and  so  the  issue  confronts  us.  Confections  on 
the  one  hand,  sweetened  biscuits  and  sugar  wafers  on  the  other:  Shall 
they  all  be  classified  as  confectionery,  or  shall  the  latter  two  remain 
where  they  have  long  stood  as  products  of  the  baker's  or  pastry  cook's 
art? 

In  both  arts  we  can  find  considerable  quantities  of  sweetening,  and 
on  the  baker's  side  may  be  instanced  the  sweet  cookies  of  our  child- 
hood days.  In  one  way,  however,  the  line  of  demarcation  is  strongly 
emphasized.  The  confectioner  uses  practically  no  flour,  and  the  baker 
always  uses  it;  in  varying  quantities,  it  is  true,  but  in  every  case 
to  a  substantial  amount.  As  the  sugary  proportion  increases  in  the 
baker's  art,  the  point  will  soon  be  reached  where,  if  the  flour  shall 
be  used  at  all,  that  use  will  be  purely  incidental.  When  its  sole  use 
shall  be,  as  the  government  puts  it,  to  form  an  envelope  to  contain 
a  confectionery  filler,  it  will  be  a  mere  trick,  or  subterfuge,  to  point 
out  its  presence.  As  I  view  the  matter,  that  time  has  not  yet  arrived. 
The  sweetened  centers  of  the  merchandise  in  suit  would  be  disagree- 
able and  nauseating  without  the  disguise  offered  by  the  harmonious 
assimilation  therewith  of  the  pastry  exterior.  These  reasons,  as  well 
as  others,  offer  a  satisfactory  answer  to  the  similitude  contention  put 
forward  by  the  government.  After  the  substantially  uniform  treat- 
ment by  the  trade  and  authorities  for  many  years  of  merchandise  very 
much  like  that  in  suit,  though  with  possibly  a  trifle  less  sweetening, 
as  products  of  the  baker's  art,  it  would  be,  as  I  view  the  matter,  judicial 
legislation  to  change  the  classification  at  this  moment 

The  decision  of  the  Board  of  Appraisers  is  affirmed. 
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D.  Frank  Lloyd,  Asst.  U.  S.  Atty.,  and  Earl  D.  Babst,  Special  Asst. 
U.  S.  Atty. 

Walden  &  Webster  (Henry  J.  Webster,  of  counsel),  for  the  im- 
porter^. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.    Decision  affirmed  on  opinion  below. 


<154  Fed.  445.) 

JOHNSTON   ▼.   UNITED   STATES. 

(Circuit  CJourt  of  Appeals.  Ninth  Circuit    May  27,  1907.) 

No.  1,394. 

1.   ASSAXTLT— EVIDBNOE— PeBTINSNOT  TO  ISSUBS. 

On  the  trial  of  a  defendant  for  assault  with  a  dangerous  weapon,  where 
it  was  shown  that  he  went  upon  a  mining  claim  in  the  peaceable  posses- 
sion of  a  lessee,  and,  on  being  ordered  ofiT,  threatened  such  lessee  with  a 
revolver,  evidence  offered  to  show  that  a  third  person  owned  an  interest 
in  the  claim,  and  that  such  ownership  had  been  recognized  by  the  l^see, 
who  had  acknowledged  the  right  of  such  person  to  have  a  representative 
on  the  claim,  was  properly  excluded  as  having  no  tendency  in  any  event 
to  justify  the  assault  or  to  establish  a  defense,  especially  where  defendant 
made  no  claim  to  represent  such  person,  who  already  had  a  representative 
on  the  claim  with  the  lessee's  consent 

18.  Same— Tbiai^— Instructions. 

The  charge  of  the  court  in  a  prosecution  for  assault  with  a  dangerous 
weapon  considered,  and,  taken  as  a  whole,  held  free  from  error. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  14,  Assault  and  Bat- 
tery, S§  142-500.] 

■8.  Cbiminal  Law— Tbiad—Remabks  bt  Counsel. 

The  use  of  language  by  counsel  calculated  to  prejudice  a  defendant  in 
a  criminal  case  and  not  Justified  by  the  evidence  is  improper  and  censur- 
able and  should  be  discontinued  by  the  court  but  invective  based  on  the 
evidence  and  inferences  legitimately  to  be  drawn  therefrom  is  not  inhib- 
ited, and  It  is  usually  within  the  discretion  of  the  trial  court  to  determine 
whether  or  not  the  limits  of  professional  propriety  have  been  exceeded. 
[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  14,  Criminal  Law, 
§§  1663,  1669,  1670.] 

4.  Same— Review  by  Appellate  Coubt— Instructions. 

Where  the  record  in  the  appellate  court  does  not  contain  the  whole 
charge  of  the  trial  court,  it  will  be  presumed  that  it  properly  charged 
upon  every  branch  of  the  case  and  that  further  instructions  were  given 
to  correctly  modify  erroneous  instructions  shown  by  the  record,  if  it  is 
clear  that  they  could  have  been  so  corrected. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  toL  15,  Criminal  Law, 
S3032.] 

Ross,  Circuit  Judge,  dissenting. 

In  Error  to  the  District' Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

The  plaintiff  in  error  was  convicted  of  the  crime  of  assault  with  a  dan- 
.gerous  weapon,  under  the  provisions  of  section  24  of  the  Penal  Code  of  Alaska. 
The  assault  was  alleged  to  have  been  committed  upon  the  prosecuting  witness* 
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F.  H.  Waskey,  with  a  revolver.  The  facts  shown  on  the  trial  were  as  follows: 
On  April  24,  1906,  Waskey  was  residing  on  a  mining  claim  near  Nome,  in  the 
District  of  Alaska,  and  was  mining  upon  an  adjacent  claim  known  as  the 
"Three  Star  Fraction."  He  was  operating  under  a  lease,  hut  the  terms  of  the 
lease  and  the  name  of  the  lessor  or  lessors  were  not  disclosed  upon  the  trial. 
On  the  evening  of  that  day  Waskey  saw  the  plaintiff  in  error,  together  with  one 
Cummings,  enter  upon  the  Three  Star  Fraction.  After  he  had  exchanged  friend- 
ly greetings  with  the  plaintiff  in  error,  the  latter  told  him  that  he  and  Cum- 
mings had  heen  sent  out  by  Mr.  Wood  to  be  there  "in  case  there  was  any  trou- 
ble." Mr.  Wood  was  an  attorney,  and  he  represented  a  man  by  the  name  of 
Gray,  who  appears  to  have  claimed  an  interest  in  the  Three  Star  Fraction  min- 
ing claim.  Waskey  was  aware  that  Gray  asserted  such  claim,  and  he  had  ex- 
pressed his  willingness  to  allow  him  a  representative  on  the  mining  claim,  and 
at  the  time  in  question  one  Ryan,  who  was  the  representative  so  permitted,  was 
on  the  groimd.  To  the  remark  of  the  plaintiff  in  error,  Waskey  answered,  "Why, 
Harry,  there  is  not  going  to  be  any  trouble  here,"  to  which  the  plaintiff  in  er- 
ror replied  that  there  might  be.  Waskey  asked  him  if  he  had  any  papers  from 
the  court,  to  which  he  answered,  "No."  Waskey  was  then  called  to  the  tele- 
phone. He  afterwards  returned,  and,  resuming  the  conversation,  he  told  the 
plaintiff  In  error  that  he  could  not  allow  him  to  stay  there.  The  plaintiff  In 
error  replied  that  he  certainly  was  going  to  stay  there.  In  the  course  of  the 
conversation  the  plaintiff  in  error  and  Cummings  crossed  the  lK)undary  line  of 
the  mining  claim.  Waskey  then  told  plaintiff  In  error  that  now  he  was  off  the 
ground  he  did  not  want  him  or  Cummings  to  come  back,  but  they  Immediately 
stepped  back,  and  the  plaintiff  in  error  said  to  Waskey:  "Don't  touch  me. 
Keep  your  hands  off  me."  This  was  repeated  several  times,  with  the  further 
remark:  "You  keep  your  distance,  Frank,  or  I  am  liable  to  hurt  you."  Was- 
key then  went  again  to  the  telephone,  and,  after  receiving  instructions  to  eject 
the  plaintiff  In  error  and  Cummings  from  the  ground,  he  called  together  some 
of  his  men  to  assist  him,  and  Instructed  them  If  they  had  any  guns  to  lay  them 
down,  saying:  "This  Is  not  going  to  be  a  gun  play."  Waskey  and  his  men 
then  stepped  forward.  Intending,  as  he  testified,  to  put  the  plaintiff  in  er- 
ror and  Cummings  off  the  premises  and  to  use.  In  case  of  resistance,  sufllclent 
force  for  that  purpose,  but  with  no  intention  to  do  them  any  bodily  harm, 
when  the  plaintiff  in  error  and  Cummings  drew  their  revolvers,  and  pointed 
the  same  at  Waskey  and  his  men,  and  the  plaintiff  In  error  said:  "Now, 
Frank,  you  are  a  good  friend  of  mine.  You  are  the  last  man  in  the  world  I 
want  to  hurt,  but  I  will  have  to ;"  and  he  also  said:  "There  Is  no  occasion  for 
all  of  this  or  for  any  trouble  here.  I  am  not  going  to  Interfere  with  you  or  mo- 
lest you  In  any  way."  When  the  revolvers  were  drawn  and  pointed  at  Waskey 
and  his  men,  they  withdrew.  Waskey  testified  that  none  of  them  had  guns. 
The  plaintiff  in  error  on  the  trial  offered  to  prove  "that  one  Herbert  Gray  Is 
the  owner  of  an  undivided  one-half  Interest  In  the  Three  Star  Fraction,  the 
mining  ground  on  which  this  alleged  assault  is  said  to  have  taken  place ;  that 
some  time  previous  to  the  time  of  the  alleged  assault  A.  D.  Sheldon  and  Capt. 
Pldgeon  had  a  conversation  with  Frank  Waskey  in  a  cabin  on  the  ground  ad- 
jacent thereto,  in  which  said  Frank  Waskey  distinctly  stated  that  he  recog- 
nized the  one-half  interest  of  Herbert  Gray,  and  conceded  to  these  persons  the 
right  of  Herbert  Gray  to  have  a  representative  on  the  ground  at  all  times,  and 
in  pursuance  thereof  the  said  Herbert  Gray  did  have  a  representative  at  the 
time  of  the  alleged  assault  and  for  a  period  of  three  weeks  prior  thereto,  and 
at  the  time  alleged  in  the  indictment  of  the  alleged  assault  that  the  defendant 
J.  H.  Johnston  and  P.  F.  Cummings  were  upon  the  ground  for  the  purpose  of 
representing  the  Interest  of  said  Herbert  Gray.  This  testimony  Is  offered  for 
the  purpose  of  Impeaching  the  testimony  of  the  witness  Frank  H.  Waskey." 

Ira  D.  Orton,  Roy  G.  Hudson,  J.  K.  Woods,  J.  C.  CampbeU,  W. 
H.  Metson,  and  F.  C.  Drew,  for  plaintiff  in  error. 
Henry  M.  Hoyt,  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 
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GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  contended  on  behalf  of  the  plaintiff  in  error  that  if  the  defense 
had  been  allowed  to  prove  that  Waskey,  the  prosecuting  witness,  ad- 
mitted Gray's  ownership  of  a  one-half  interest  in  the  mining  claim, 
and  conceded  the  right  of  the  latter  to  have  a  representative  at  all 
times  on  the  ground,  and  the  other  facts  suggested  in  the  offer  of 
proof,  they  would  have  established  the  fact  of  the  co-tenancy  of  Gray 
with  the  other  owners,  and  therefore  the  right  of  Gray  to  the  posses- 
sion of  the  premises  in  person  or  by  his  agent,  since  by  the  Code  of 
Alaska  it  is  provided  that  "all  persons  having  an  undivided  interest 
in  real  property  are  to  be  deemed  and  considered  tenants  in  common." 
But  this  argument  leaves  out  of  consideration  the  nature  of  Waskey's 
possession.  There  is  nothing  in  the  evidence  or  in  the  offer  of  proof 
to  show  that  he  was  a  co-tenant  with  any  one.  He  was  a  lessee,  and 
as  such  it  must  be  presumed  that  he  was  entitled  to  the  exclusive  pos- 
session of  the  leased  premises,  and  therefore  had  the  right  to  resist 
with  a  reasonable  degree  of  force  a  trespass  upon  his  possession. 
For  aught  that  appears  to  the  contrary,  Gray  may  have  been  one  of. 
his  lessors.  According  to  the  offer  of  proof,  the  only  right  which 
Waskey  recognized  in  Gray  was  his  right  to  be  represented  by  one 
person  on  the  premises;  but  this  recognition  of  right  had  been  fully 
answered  by  the  permitted  presence  of  Ryan,  who,  as  the  representa- 
tive of  Gray,  was  then,  and  for  three  weeks  had  been,  on  the  premises. 
We  find  no  error  in  the  exclusion  of  the  proffered  testimony.  Waskey 
was  in  the  peaceable  possession  of  the  mining  claim,  operating  it  un- 
der a  lease  which  gave  him,  as  we  must  assume,  the  exclusive  right 
to  the  possession  when  the  plaintiff  in  error  and  Cummings,  armed 
with  revolvers,  invaded  his  possession,  claiming  no  right  to  be  there 
except  the  fact  that  they  had  been  sent  there  by  one  Wood,  who  was 
the  attorney  of  Gray.  They  did  not  claim  to  be  representatives  of 
Gray,  and  they  made  no  mention  of  Gray.  It  is  not  matter  for  sur- 
prise that  Waskey  believed,  as  he  testified  that  he  did,  that  these  men 
were  the  advance  guard  of  a  set  of  men  that  were  trying  to  overthrow 
his  lease  of  the  ground  and  take  possession  of  it  in  some  way  or  other. 
The  proof  which  was  offered  and  rejected  would  not  have  established 
their  right  to  be  there.  For  it  might  have  been  true  that  Gray  was 
the  owner  of  an  undivided  one-half  interest  in  the  mining  claim,  and 
that  Waskey  admitted  his  ownership  and  his  right  to  have  a  repre- 
sentative on  the  ground,  and  that  such  a  representative  was  on  the 
premises  at  the  time  of  the  assault  and  had  been  there  for  three  weeks 
prior  thereto,  and  yet  it  would  not  follow  that  the  plaintiff  in  error 
or  Cummings  had  any  right  to  enter  upon  the  premises  as  the  repre- 
sentatives of  Gray  or  otherwise.  Again,  it  is  to  be  observed  that  the 
stated  purpose  and  the  only  expressed  purpose  of  the  proffered  tes- 
timony was  to  impeach  the  witness  Waskey.  It  was  not  admissible 
for  that  purpose,  for  Waskey  had  not  denied  that  he  made  the  state- 
ment attributed  to  him  which  was  embodied  in  the  offer  of  proof. 

It  is  contended  that  the  court  gave  contradictory  and  inconsistent 
instructions,  which  were  calculated  to  mislead  the  jury,  to  the  preju- 
dice of  the  plaintiff  in  error.     The  court  instructed  the  jury  as  follows : 
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*'A  trespass  merely  against  tbe  property  of  another,  not  his  dwelling  honae,. 
Is  not  a  sufElcient  provocation  to  warrant  tbe  owner  in  using  a  dangerous^ 
weapon ;  therefore,  if  you  find  that  defendant  Johnston  was  representing  any 
one  having  an  interest  in  the  lands  mentioned,  and  that  Johnston  armed  him- 
self  for  the  purpose  of  making  an  entrance  on  said  lands,  he  would  have  no 
right  to  do  so." 

Again,  the  court  instructed  the  jury  as  follows: 

"You  have  nothing  to  do  with  the  question  of  title,  gentlemen.  In  your  con- 
sideration of  this  case.  If  the  ground  were  the  defendant's  and  Waskey  were- 
in  fact  a  trespasser,  the  law  of  Alaska  provides  a  lawful  way  of  obtaining 
possession  of  the  property  wrongfully  withheld  by  another,  and  therefore,  if 
you  find  that  the  assault,  if  there  was  an  assault  within  the  definition  I  have 
given  you,  was  committed  as  charged,  you  will  give  no  heed  whatever  to  the- 
question  of  who  owned  the  ground," 

And  again: 

**The  person  or  persons  in  actual  foot  possession  of  the  ground  mentioned 
in  the  testimony  had  a  right  to  command  any  intruder  to  depart,  and.  If  he- 
refused,  to  eject  him  from  the  premises  by  th^  use  of  sufficient  physical  force,"' 
etc. 

It  IS  said  that  in  these  charges  the  court  in  one  breath  instructed 
the  jury  that  they  had  nothing  to  do  with  the  question  of  title,  and 
in  the  next  said  that  if  they  found  that  the  plaintiff  in  error  was  repre- 
senting any  one  having  jan  interest  in  the  lands  mentioned,  and  that 
he  armed  himself  for  the  purpose  of  making  an  entry  on  said  lands,, 
he  would  have  no  right  to  do  so.  Upon  the  evidence  the  court  was 
clearly  right  in  charging  the  jury  that  they  had  nothing  to  do  with 
the  question  of  title  in  the  case.  "  Nor  was  there  any  error  or  incon- 
sistency in  charging  that  Johnston,  even  if  he  were  representing  the 
owner  of  an  interest  in  the  land,  had  no  right  to  arm  himself  for  the 
purpose  of  making  an  entry  thereon.  From  the  fact  that  one  is  the 
owner  of  an  interest  in  land,  it  does  not  follow  that  he  shall  have  the 
right  to  make  an  armed  entry  upon  that  land  when  the  possession  is 
exclusively  and  rightfully  in  another.  The  evidence  was  without  dis- 
pute that  Waskey  had  the  exclusive  and  rightful  possession.  The 
presence  on  the  premises  of  Gray's  representative,  Ryan,  was  evident- 
ly permitted  by  Waskey  as  a  matter  of  grace  and  not  of  right,  in  order 
that  Gray  might  have  a  witness  to  the  clean-up. 

It  is  contended  further  that  the  court  erred  in  giving  the  instruc-^ 
tions  above  referred  to,  in  that  he  assumed  therein  as  a  fact  that  the 
revolver  referred  to  as  being  in  the  possession  of  the  plaintiff  in  er- 
ror was  a  dangerous  weapon  within  the  contemplation  of  the  statute. 
This  particular  feature  of  the  instruction  was  not  brought  to  the  at-^ 
tention  of  the  trial  court,  was  not  made  the  subject  of  an  exception,, 
and  is  not  specified  in  the  assignments  of  error.  But  aside  from  this, 
we  do  not  find  that  the  instructions  were,  on  the  ground  suggested, 
justly  subject  to  criticism.  It  was  the  contention  of  the  prosecution 
that  the  revolver  used  by  the  plaintiff  in  error  was  a  dangerous  weapon. 
The  court  instructed  the  jury  as  to  the  right  of  the  plaintiff  in  error 
to  commit  an  assault  with  a  dangerous  weapon,  and  said : 

"If,  however,  you  should  find  from  the  evidence  that  the  revolver  used  by 
Johnston  was  a  dangerous  weapon  under  the  circumstances  of  its  use  at  the- 
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time  of  the  affray,  then  you  would  not  be  justified  In  rendering  a  verdict  of 
simple  assault" 

Error  is  assigned  to  the  language  of  the  district  attorney  during  his 
closing  argument  to  the  jury  as  follows:  "Then  came  this  man 
Johnston,  tfiis  hired  gun-fighter,  this  hired  ruffian."  Timely  exception 
was  taken  to  this  language  by  counsel  for  the  plaintiff  in  error,  but 
the  record  discloses  no  request  to  the  court  to  instruct  the  jury  in 
regard  to  the  same,  and,  since  the  record  does  not  contain  the  whole 
of  the  diarge  to  the  jury,  we  do  not  know  that  the  court  did  not  in 
fact  give  such  instruction.  The  use  of  language  by  counsel,  cal- 
culated to  prejudice  a  defendant  and  not  justified  by  the  evidence,  is 
improper  and  censurable,  and  should  be  discountenanced  by  the  court. 
In  such  a  case,  it  is  the  duty  of  the  trial  court  to  set  aside  the  verdict 
unless  satisfied  that  the  improper  language  was  not  instrumental  in 
securing  it.  But  invective  based  on  the  evidence  and  inferences  legiti- 
mately to  be  derived  therefrom  are  not  inhibited,  and  it  is  usually 
within  the  discretion  of  the-  trial  court  to  determine  whether  or  not 
the  limits  of  professional  propriety  have  been  exceeded.  Ordinarily 
the  exercise  of  that  discretion  will  not  be  reviewed  in  an  appellate  court 
unless  the  invective  is  so  palpably  improper  that  it  may  be  seen  to 
have  been  clearly  injurious.  State  v.  Brooks,  92  Mo.  542,  589,  5  S. 
W.  257,  330;  State  v.  Calhoun,  72  Iowa,  432,  34  N.  W.  194,  2  Am. 
St.  Rep.  252 ;  State  v.  Griffin,  87  Mo.  608,  615 ;  People  v.  Perriman, 
72  Mich.  184,  40  N.  W.  425 ;  State  v.  Emory,  79  Mo.  461.  We  are 
not  convinced  that  the  language  so  used  by  the  district  attorney  was 
such  as  to  justify  the  reversal  of  the  judgment  The  plaintiff  in  er- 
ror and  his  companion  came  upon  the  mining  claim  armed  with  re- 
volvers and  in  the  hire  of  another.  They  were  intruders  upon  Was- 
key's  rightful  and  peaceable  possession.  They  came  with  the  evident 
intention  of  using  their  weapons  with  deadly  effect  in  case  their  un- 
lawful intrusion  were  interfered  with.  We  cannot  say  that  it  was 
beyond  the  permissible  limit  of  argument  and  invective  to  refer  to  them 
as  "hired  ruffians  and  hired  gun-fighters." 

Error  is  assigned  to  the  refusal  of  the  court  to  give  to  the  jury 
certain  instructions  which  were  requested  on  behalf  of  the  plaintiff 
in  error.  We  cannot  consider  this  assignment,  for  the  reason  that 
the  whole  of  the  charge  given  by  the  court  to  the  jury  is  not  in  the 
record.  Where  the  record  does  not  contain  the  whole  charge,  it  will 
be  presumed  that  the  court  properly  charged  upon  every  branch  of 
the  case,  and  it  will  be  presumed  that  further  instructions  were  given 
to  correctly  modify  erroneous  instructions  shown  by  the  record,  if  it 
is  very  clear  that  these  could  have  been  so  corrected  and  the  record  is 
incomplete.  Bennett  v.  Harkrader,  158  U.  S.  441,  15  Sup.  Ct.  863,  39 
L.  Ed.  1046;  Northern  Pac.  Ry.  Co.  v.  Tynan,  119  Fed.  288,  66  C. 
C.  A.  192,  and  cases  there  cited. 

We  find  no  error  for  which  the  judgment  should  be  reversed.  It 
is  accordingly  affirmed. 

ROSS,  Circuit  Judge,  dissents. 
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In  re  GRABSSLER  &  REICHWALD. 

OONSANI  V.  BRANDON. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  20,  1907.) 

No.  1,410. 

1.  Bankbuptot— Proceedings  to  Revise  in  Mattebs  of  Law— Scope. 

Bankr.  Act  July  1,  1898,  §  24b,  c  541,  30  Stat  653  [U.  S.  Comp.  St  1901, 
p.  3432],  giving  Circuit  Courts  of  Appeals  authority  to  superintend  and  re- 
vise in  matters  of  law,  was  intended  to  provide  a  summary  method  of  re- 
vising the  orders  of  courts  of  bankruptcy  on  questions  of  law,  and  does  not 
contemplate  any  review  of  facts. 

2.  Same— Jurisdiction  of  Court— Summabt  Proceedings  for  Surrender  of 

Assets. 

Where  property  of  bankrupts  was  taken  on  a  void  attachment  and  the 
proceeds  paid  to  the  plaintiff  on  a  judgment  against  the  bankrupts,  re- 
covered by  default  several  weeks  after  the  filing  of  their  petition  in  bank- 
ruptcy, which  fact  was  known  to  the  plaintiff,  a  referee  has  authority  un- 
der Bankr.  Act  July  1,  1898,  §  2  (7),  and  section  67f,  c  541,  30  Stat  546, 
565  [U.  S.  Comp.  St.  1901,  pp.  3421,  3450],  to  make  a  summary  order  re- 
quiring such  proceeds  to  be  paid  over  to  the  trustee. 
8.  Same— Commitment  for  Contempt. 

Where  an  order  by  a  referee  requiring  a  person  to  turn  ov^  money  to 
a  trustee  in  bankruptcy  was  within  his  lawful  authority,  the  District 
Court  has  power  to  commit  such  person  for  contempt  for  refusal  to  ob^ 
such  order. 

Petition  for  Revision  of  Proceedings  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  California,  in  Bankruptcy. 

Presenting  his  petition  under  the  provisions  of  section  24b  of  the  bankruptcy 
act  of  July  1,  1898,  c.  541,  30  Stat.  553  [U.  S.  Comp.  St  1901,  p.  3432],  the 
petitioner  alleges  that  on  or  about  March  15,  1906,  he  was  ordered  to  appear 
before  the  referee  in  bankruptcy  and  show  cause  wliy  he  should  not  be  or- 
dered to  pay  to  the  trustee  in  bankruptcy  the  sum  of  $395.96,  alleged  to  have 
been  received  by  him  upon  an  execution  against  the  property  of  the  bankrupts 
within  four  months  after  the  filing  of  the  petition  in  bankruptcy ;  that  in  re- 
sponse to  said  order  petitioner  appeared  before  the  referee  and  objected  to 
his  Jurisdiction  to  make  the  order,  on  the  ground  that  the  remedy  was  an  in- 
dependent suit  to  recover  said  money,  and  that  the  referee  had  no  jurisdiction 
in  a  summary  proceeding  to  order  the  petitioner  to  surrender  the  same ;  that 
the  referee  proceeded  to  the  bearing  of  the  order  to  show  cause,  and  on 
April  17,  1906,  made  an  order  directing  the  petitioner  to  pay  said  money  to 
the  trustee ;  that  on  or  about  October  1,  1906,  the  trustee  filed  in  the  District 
Court  for  the  Northern  District  of  California  his  petition  for  an  order  to  show 
cause  why  the  petitioner  herein  should  not  be  punished  for  contempt  for  fall- 
ing to  obey  the  said  order  of  April  17,  1906 ;  that  to  said  order  the  present  pe- 
titioner filed  a  written  and  verified  answer ;  that  on  November  14,  1906,  said 
District  Court  adjudged  the  petitioner  guilty  of  contempt,  and  ordered  that  he 
pay  said  sum  of  $395.96  within  10  days,  or  be  confined  in  the  county  jail  until 
the  order  was  complied  with,  unless  sooner  released  by  the  order  of  said  court. 

The  petitioner  alleges  that  the  said  District  Court  erred  in  adjudging  him 
guilty  of  contempt,  and  in  holding  that  the  referee  had  jurisdiction  to  make 
the  order,  the  violation  of  which  was  held  to  be  contempt 

Albert  P.  Wheelan  and  Louis  Ferrari,  for  petitioner. 
William  A.  Coulter,  for  respondent. 

Before  ROSS  and  GILBERT,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 
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GILBERT,  Circuit  Judge  (after  stating  the  facts).  Section  24b  of 
the  bankruptcy  act  of  July  1,  1898,  c.  541,  30  Stat.  553  [U.  S.  Comp. 
St.  1901,  p.  3432],  gives  the  Circuit  Courts  of  Appeals  authority  to 
superintend  and  revise  in  matters  of  law  the  proceedings  of  the  sev- 
eral inferior  courts  of  bankruptcy  within  their  jurisdiction.  It  was 
intended  thereby  to  provide  a  summary  method  for  revising  the  orders 
and  decisions  of  courts  of  bankruptcy  upon  questions  of  law,  and  the 
section  does  not  contemplate  any  review  of  facts.  In  re  House,  Haz- 
ard &  Co.,  91  Fed.  96,  33  C.  C.  A.  356 ;  In  re  Purvine,  96  Fed.  192, 
37  C.  C.  A.  446;  In  re  Whitener,  105  Fed.  180,  44  C.  C.  A.  434. 
The  only  question,  therefore,  presented  for  our  consideration  on  this 
petition  is  whether  the  proper  remedy  of  the  trustee  to  recover  the 
money  which  was  obtained  by  the  petitioner  was  a  plenary  suit  in 
court  or  a  summary  proceeding  such  as  he  adopted.  If  the  property 
had  been  in  the  adverse  possession  of  the  petitioner  before  the  bank- 
rupts filed  their  petition  to  be  adjudicated  bankrupts  there  can  be  no 
doubt  that  a  plenary  suit  would  have  been  necessary.  But  assuming, 
as  we  may  under  the  record,  the  facts  to  have  been,  as  it  is  claimed  by 
the  respondent  herein  that  they  were,  that  certain  property  of  the 
bankrupts  was  taken  upon  a  void  attachment  and  that  the  money  re- 
alized on  the  sale  thereof  was  paid  to  the  petitioner  on  a  judgment 
entered  in  his  favor  by  default  against  the  bankrupts  several  weeks 
after  they  had  filed  their  petition  in  the  District  Court  to  be  adjudicat- 
ed bankrupts,  and  that  this  was  known  to  the  petitioner,  we  think  there 
can  be  no  question  that  under  the  provisions  of  section  2  (7)  and  sec- 
tion 67f  of  the  bankruptcy  act,  authorizing  the  referee  to  compel  the 
surrender  of  funds  to  the  trustee,  the  proceeding  had  before  the  referee 
in  this  case  was  permissible.  Bryan  v.  Bemheimer,  181  U.  S.  185,  21 
Sup.  Ct.  557,  45  L.  Ed.  814;  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup. 
Ct.  269,  46  L.  Ed.  405 ;  In  re  Breslauer  (D.  C.)  121  Fed.  910 ;  In  re 
Goldberg  (D.  C.)  121  Fed.  578.  And,  if  the  referee  could  lawfully 
make  the  order,  it  follows  that  the  court  below  could  deal  with  the 
petitioner  as  for  contempt,  and  commit  him  to  imprisonment  for  re- 
fusal to  obey  the  order.  Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct. 
269,  46  L.  Ed.  405;  Ripon  Knitting  Works  v.  Schreiber  (D.  C.)  101 
Fed.  810. 

There  is  nothing  in  the  petition  or  in  the  record  which  is  before  us 
to  show  that  the  referee  acted  without  jurisdiction,  or  that  there  was 
error  in  the  order  of  the  District  Court. 

The  application  for  revision  is  denied,  and  the  petition  is  dismissed. 
SSaOA.— 20 
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PACIFIC  MAIL  S.  S.  CO.  v.  IVERSON  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  6,  1007.) 

No.  1,375. 

L  Skamen—Bbeaoh  of  Contbact  bt  Shipownee— Dahaobs. 

Libelants  shipped  as  seamen  on  board  a  steamship  of  respondent's  for 
a  Toyage  of  nine  montlis  from  San  Francisco  to  Siberia  and  return.  The 
ship  carried  a  contraband  cargo,  and  was  captured  by  the  Japanese  and 
taken  with  her  crew  to  a  Japanese  port,  where  the  crew  were  released 
prior  to  the  expiration  of  their  term  of  service.  Respondent  furnished 
them  tickets  for  steerage  transportation  to  San  E^ancisco  on  another  of 
its  vessels.  On  reaching  Honolulu  libelants  went  on  shore,  and,  because 
of  a  regulation  of  the  Marine  Hospital  service,  made  because  it  was  at  the 
time  an  infected  port,  they  were  not  allowed  to  return  to  the  ship,  and 
their  effects  were  thrown  upon  the  pier,  where  some  of  them  were  lost. 
Libelants  were  left  without  money,  and  respondent's  agent  refused  to 
assist  them  or  pay  them  wages  due.  After  they  had  employed  counsel 
to  bring  a  suit,  respondent  offered  to  take  them  to  San  Francisco  on 
another  vessel,  which  offer  they  then  refused.  It  appeared  that  they 
left  the  ship  without  objection  on  the  part  of  the  officers  and  without 
knowledge  of  the  port  regulation.  Held  that,  while  respondent  was  not 
liable  for  any  delay  in  taking  libelants  to  San  Francisco,  their  term  of 
service  not  having  expired,  it  was  responsible  for  their  support  in  the 
meantime,  and  was  liable  for  the  loss  and  damage  to  them  consequent 
upon  its  refusal  to  recognize  such  obligation  and  for  the  loss  of  their 
clothes. 

2.  Admibaltt—Costs. 

A  court  of  admiralty  has  no  power  to  allow  costs  other  than  those  pro- 
vided for  by  statute,  unless  for  an  expense  Incurred  under  its  order,  and, 
there  being  no  statutory  provision  for  the  allowance  of  mileage  to  a 
proctor  in  attending  on  the  taking  of  depositions,  no  such  allowance  can  be 
taxed  as  costs. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Terri- 
tory of  Hawaii. 

In  August,  1905,  a  crew  was  shipped  on  the  appellant's  steamship  Barracuda 
at  San  Francisco  for  a  voyage  of  nine  months  to  Siberia  and  return.  The  Bar- 
racuda carried  salt,  a  contraband  of  war,  and  was  captured  by  the  Japanese 
and  taken  with  her  crew  to  a  Japanese  port  The  crew  were  subsequently  re- 
leased in  the  city  of  Yokohama.  There  they  were  furnished  by  the  captain  of 
the  Barracuda  with  steerage  transportation  from  that  port  to  San  Francisco  on 
the  Mongolia,  another  of  the  appellant's  steamships.  On  October  18,  1905, 
some  35  of  the  members  of  the  crew,  including  the  appellees  herein,  were  re- 
ceived on  board  the  Mongolia,  and  two  days  later  there  was  issued  to  each  of 
them  a  steerage  check  or  ticket  in  form  as  follows: 

"(2-1-05-3M)  S.  G.  63. 

^'Pacific  Mail  Steamship  Co. 
"Steerage  Check. 
"Steamer:    Mongolia.    Voy.  7. 
"Name:    A.  Iverson. 
"From  Yokohama  to  San  Francisco. 
"No.  Ticket:    9104. 

''A.  E.  Rennie,  Purser. 
"Good  for  this  trip  only.    To  be  shown  and  returned  when  called  for." 

The  Mongolia  arrived  at  Honolulu  on  October  27,  1905.  At  that  date,  Hono- 
lulu was  an  infected  port,  and  under  a  promulgated  regulation  of  the  United 
States  Marine  Hospital  service,  through  steerage  passengers  on  ships  destined 
for  ports  on  the  Pacific  Coast  of  the  United  States  were  not  allowed  to  come 
ashore,  and,  if  they  did  come  ashore,  were  not  allowed  to  return  to  the  ship. 
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Of  the  men  of  the  Barracuda's  crew,  seyeiii  including  the  appellees,  went 
ashore.  They  were  refused  permission  to  return  on  board,  their  effects  were 
thrown  upon  the  dock,  whereby  some  of  their  clothing  was  lost,  and  on  October 
28,  1905,  the  Mongolia  departed  for  San  Francisco.  Libels  were  filed  by  six 
of  these  men,  alleging  a  breach  of  the  contract  of  carriage  of  the  Mongolia 
from  Yokohama  to  San  Francisco.  The  defense  was,  first,  that  under  the  cir- 
cumstances, and  in  view  of  the  relation  existing  between  the  appellant  and 
the  appellees,  a  voluntary  quitting  of  the  vessel  by  the  latter  released  the  for- 
mer of  its  obligation  to  give  them  a  continuous  passage  to  San  Francisco  on  the 
Mongolia,  and  that  its  subsequent  offer  to  carry  them  by  its  next  steamer  ab- 
solved it  from  all  claim  of  damages;  and,  second,  that,  if  there  were  a  con- 
tract for  a  continuous  carriage  on  the  Mongolia  from  Yokohama  to  San  Fran- 
cisco, the  appellant  was  released  therefrom  by  reason  of  the  voluntary  viola- 
tion by  the  appellees  of  the  regulations  of  the  Marine  Hospital  service.  The 
causes  were  combined  in  the  court  below,  and  upon  the  evidence  the  court 
found  for  the  appellees  and  awarded  each  thereof  damages  in  the  sum  of  $150. 

E.  B.  McClanahan,  Knight  &  Heggerty,  and  Kinney,  McClana^ 
han  &  Derby,  for  appellant. 

Geo.  A.  Davis,  for  appellees. 

Before  GILBERT  and  ROSS.  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  appellant  contends  that  the  decision  of  the  court  below  is  against 
the  evidence  in  the  case  and  contrary  to  law  and  equity.  The  ^tpp^l- 
lees  had  shipped  on  the  Barracuda  for  a  nine  months'  voyage.  That 
voyage  having  been  interrupted  by  the  confiscation  of  their  ship,  they 
were  entitled  to  be  returned  to  San  Francisco  at  the  cost  of  the  appel- 
lant The  appellant,  recognizing  this  liability,  furnished  them  trans- 
portation from  Yokohama  to  San  Francisco  on  another  of  its  ships, 
the  Mongolia.  In  view  of  the  fact  that  the  term  for  which  the  ap- 
pellees had  shipped  had  not  expired,  and  would  not  expire  for  sev- 
eral months,  the  appellant  was  under  no  obligation  to  carry  them  back 
to  San  Francisco  by  the  Mongolia  or  by  any  particular  ship  or  by  a 
continuous  voyage.  It  would  have  been  no  breach  of  its  obligation 
if,  on  the  arrival  of  the  Mongolia  at  Honolulu,  the  appellant  had  re- 
quired the  appellees  to  go  ashore  and  remain  there  until  its  next  ship 
sailed  from  that  port,  provided  that  it  made  arrangements  for  their 
board  and  lodging  and  other  necessary  expenses  in  Honolulu  while 
so  waiting.  The  evidence  is  conflicting  as  to  the  circumstances  under 
which  the  appellees  went  ashore  at  Honolulu.  There  is  testimony  on 
behalf  of  the  appellant  that  they  were  notified  of  the  Marine  Hospital 
service  regulation  and  were  forbidden  to  go  ashore.  On  the  other 
hand,  each  of  the  appellees  testified  that  he  neither  heard  nor  knew  of 
any  such  regulation  or  interdiction.  The  trial  court  gave  careful 
consideration  to  the  evidence  on  this  branch  of  the  case,  and  reached 
the  conclusion  that  the  facts  were  as  stated  by  the  appellees.  Upon 
an  examination  of  the  evidence,  which  we  have  made  in  view  of  the 
fact  that  the  testimony  was  taken  before  a  commissioner,  and  not  in 
open  court,  we  find  no  ground  to  disturb  the  finding  of  the  court  below. 

It  being  established,  then,  that  the  appellees  left  the  ship  without  ob- 
jection on  the  part  of  the  appellant  or  notice  of  the  Marine  Hospital 
service  regulation,  the  question  arises  whether  there  was  a  breach  of 
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contract  on  the  part  of  the  appellant  in  refusing  them  permission  to 
re-enter  the  ship  and  in  leaving  them  in  Honolulu  without  money  and 
without  making  provision  for  their  maintenance.  The  evidence  shows 
that  the  appellees  on  October  27th,  after  they  had  been  refused  per- 
mission to  re-enter  the  ship,  presented  themselves  and  offered  to  be 
fumigated  in  accordance  with  the  Marine  Hospital  service  regulations, 
and  again  presented  themselves  at  a  later  hour  of  the  same  day  and 
again  on  the  following  morning  for  the  same  purpose,  and  did  every- 
thing in  their  power  to  comply  with  the  regulations  so  as  to  be  en- 
titled to  be  received  on  board.  After  the  departure  of  the  Mongolia 
on  October  28th,  the  appellees  called  on  the  agent  of  the  appellant  at 
Honolulu  to  ascertain  what  the  appellant  would  do  for  them,  and  were 
refused  assistance.  One  of  them  applied  for  a  payment  on  account 
of  wages  due  him,  which  was  also  refused.  They  had  no  money  or 
other  resources.  The  night  of  October  27th  they  were  without  a 
place  to  sleep  and  without  provisions.  On  the  following  night  ar- 
rangements were  made  with  Chilling^orth  whereby,  upon  his  order, 
they  obtained  board  and  lodging  at  the  Sailors'  Home.  They  had 
incurred  an  expense  to  Chillingworth  of  $142  at  the  time  of  giving 
their  evidence.  About  October  30th,  and  after  the  appellees  had  en- 
tered into  an  arrangement  with  their  counsel  to  libel  the  ship  for 
damages,  the  appellant's  agent  at  Honolulu  told  them  that  they  would 
be  sent  to  San  Francisco  on  the  China,  and  that  their  expenses  at  the 
Sailors'  Home  would  be  paid  by  the  appellant.  The  offer  was  re- 
fused by  the  appellees  for  the  reason  that  they  had  assumed  obliga- 
tions for  legal  advice.  In  view  of  all  these  circumstances,  we  are  not 
prepared  to  say  that  there  was  error  in  the  decree  of  the  trial  court. 
The  appellants  should  be  held  responsible  for  the  privation  suffered 
by  the  appellees  during  the  time  when  they  were  without  food  or 
lodging,  and  for  the  loss  of  a  portion  of  their  clothing,  together  with 
the  expense  which  they  incurred  for  counsel  before  responsibility  for 
their  support  was  admitted  or  any  offer  was  made  to  take  them  on  to 
San  Francisco  upon  the  next  ship.  For  all  these  items  we  cannot  say 
that  the  sum  allowed  each  appellee  by  the  court  below  was  excessive. 
On  the  taxation  of  the  costs  in  the  court  below,  the  clerk  allowed 
$205  for  mileage  and  expenses  of  the  proctor  for  the  appellees  in  going 
from  Honolulu  to  San  Francisco  to  attend  there  upon  the  taking  of 
depositions  for  the  appellant.  On  appeal  to  the  court,  the  allowance 
of  this  item  was  affirmed.  That  ruling  is  assigned  as  error.  While 
costs  in  admiralty  are  within  the  discretion  of  the  court  and  may  be 
allowed  or  denied  on  equitable  considerations,  the  amounts  and  items 
of  the  costs  allowable  are  not  within  the  court's  discretion  but  are  fix- 
ed by  statute.  The  court  has  no  power  to  allow  costs  other  than  the 
statutory  costs,  except  in  cases  where  expense  has  been  incurred  in 
the  conduct  of  the  case,  under  the  order  of  the  court.  Jacobsen  v. 
Lewis  Klondike  Expedition  Co.,  112  Fed.  73,  50  C.  C.  A.  121 ;  Simp- 
son V.  110  Sticks  of  Hewn  Timber  (D.  C.)  7  Fed.  243 ;  Dennis  v. 
Eddy,  12  Blatchf.  195,  Fed.  Cas.  No.  3,793.  As  there  is  no  statutor}' 
provision  for  the  allowance  of  mileage  as  taxed  in  the  court  below,  the 
decree  is  as  to  that  item  reversed.  In  other  respects  the  decree  is  af- 
firmed, with  costs  to  the  appellees. 
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(154  Fed.  453.) 

GOURDAIN  V.  UNITED  STATES. 

(Clrcnlt  Court  of  Appeals,  SeTenth  Circuit    April  16,  1907.) 

No.  1.297. 

L  Post  Office— Use  of  Maii^s  to  Defraud— Indictment. 

An  indictment  for  using  the  mails  to  defraud,  in  violation  of  Rev.  St 
I  5480  [U.  S.  Comp.  St  1901,  p.  3696],  by  subdividing  a  tract  of  land  In 
Louisiana  of  small  value  into  lots  10  or  20  feet  square,  and  seiling  cer- 
tificates, each  purporting  to  give  the  holder  an  option  to  purchase  an 
interest  in  a  lot  upon  false  representations  that  the  lots  were  within  an 
oil  district  and  very  valuable,  and  that  large  cash  offers  had  been  made  for 
certain  of  the  same,  construed,  and  held  to  charge  a  scheme  and  artifice 
to  defraud  within  the  meaning  of  the  statute,  which,  when  carried  on  by 
means  of  correspondence  through  the  mails,  constituted  a  violation  thereof. 

2.  IiTOicncENT— DiTPLicrrr. 

Averments  in  an  indictment  that  artifices  used  in  furtherance  of  a 
scheme  to  defraud,  to  be  carried  on  through  the  use  of  the  mails,  were 
intended  to  give  one  understanding  of  the  scheme  to  one  class  of  in- 
restors  and  another  and  different  understanding  to  a  different  class,  both 
being  deceived  and  defrauded  by  the  same  artifices,  do  not  malse  out  two 
separate  schemes  so  as  to  render  the  indictment  bad  for  duplicity. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  27,  Indictment  and 
Information,  SS  334-400.] 

3.  Chimin Ai.  Law— Tbiax— Instructions— Requests. 

Where  the  charge  of  the  court  in  a  criminal  case  was  correct  and  clear 
hi  the  interpretation  of  the  statute  and  the  definition  of  the  issues  and 
the  burden  and  measure  of  proof  required  to  authorize  conviction,  without 
detailing  or  reviewing  the  evidence,  the  refusal  of  requests  referring  to 
and  predicated  upon  different  phases  of  the  evidence  was  not  error. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig.  vol.  14,  Criminal  Law, 
H  1958,  2005.] 

4.  Same— Motions  fob  New  Trial  and  in  Arrest— Refusal  to  Hear  Argu- 

ment. 

The  overruling,  Instanter,  of  motions  for  new  trial  and  in  arrest  of 
judgment  in  a  criminal  case,  which  raised  only  questions  that  were  con- 
sidered during  the  trial,  and  the  refusal  to  hear  argument  or  to  grant  an 
extension  of  time  to  prepare  and  file  written  motions  and  specifications, 
was  not  a  refusal  to  consider  such  motions  nor  a  denial  to  defendant  of 
any  right 

In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northerti  District  of  Illinois. 

The  plaintiff  In  error,  Louis  A.  Gourdain,  was  indicted,  with  one  John  H. 
Dalton,  for  violations  of  section  5480,  Rev.  St  (U.  S.  Comp.  St  1901,  p.  3C96). 
and  upon  Joint  trial  hoth  were  convicted.  This  writ  of  error  is  prosecuted 
from  the  Judgment  thereupon  against  the  first-named  defendant.  The  indict- 
Dwnt  contains  three  counts,  averring  like  schemes  to  defraud — that  descril)ed 
nnder  the  first  and  second  counts,  stated  as  carried  on  under  the  name  of  "Lou- 
isiana State  Loan  &  Trust  Company  of  New  Orleans,  La.,"  and  under  the  third 
count  as  "Louisiana  Trust  Banking  Company."  Each  count  is  voluminous  in 
^wcrlption  of  the  scheme  and  means,  and  the  only  substantial  difference  is  in 
the  letters  alleged  to  be  mailed  in  execution  thereof,  and  in  the  location  of 
lands  and  size  of  lots  referred  to  under  one  and  the  other  name. 

The  averments  of  the  first  count  are  summarized  in  the  briefs  for  the  plain- 
tiff in  error  as  serving  for  all  questions  raised,  and  such  summary  is  adopted, 
in 8ul)stance,  for  this  statement,  as  follows: 

The  count  charges  that  Gourdain  and  Dalton  within  the  Jurisdiction  of  the 
court  had  devised  a  scheme  and  artifice  to  defraud  one  Charles  H.  McClees 
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(with  residence  described)  and  a  class  of  persons  then  resident  witliin  the 
United  States  not  capable  of  being  resolved  into  indlvidnals  and  not  capable 
by  means  of  their  great  number  and  of  want  of  information  on  the  part  of 
the  grand  jurors  of  being  all  named  in  the  indictment ;  that  is  to  say,  such  of 
the  persons  being  desirous  of  purchasing  tickets  and  chances  in  a  lottery  and 
tickets  and  chances  in  an  ^iterprise  similar  to  a  lottery,  and  of  inyesting  small 
sums  of  money  in  gambling  enterprises  and  in  speculative  enterprises  and  in 
oil  lots  and  options  on  oil  lots  and  interests  In  oil  lots,  as  they,  the  said  Gour- 
dain  and  Dalton,  should  induce  to  purchase  what  they  called  "options"  on  lots 
and  Interests  in  the  same,  in  the  Wynn  oil  lots,  situated  in  the  parish  of  Wynn, 
in  the  state  of  Louisiana. 

The  scheme  was  a  scheme  and  artifice  to  defraud  the  said  persons  so  in- 
tended to  be  defrauded,  by  promoting  and  conducting  a  fraudulent  enterprise 
imder  the  name  of  the  Louisiana  State  Loan  &  Trust  Company  of  New  Or- 
leans, La.,  by  purchasing  a  large  tract  of  land  in  Louisiana  (1,000  acres  of 
little  value,  namely,  $1.50  per  acre),  and  platting  the  same  into  a  large  number 
of  small  lots  20  feet  square  under  the  name  of  "Wynn  Oil  Lands,"  and  by  offer- 
ing for  sale  and  selling  to  the  persons  so  intended  to  be  defrauded  options  on 
and  wbole  Interest  In  one  of  said  lots  for  $20,  and  fractional  interests  at  pro- 
portional prices,  and  by  sending  such  persons  certificates  to  evidence  the  sale 
of  options  which  would  purport  on  their  faces  to  be  merely  certificates  of  such 
options,  but  which  certificates  in  general  appearance  would  so  closely  resem- 
ble ordinary  lottery  tickets,  and  would  contain  such  indicia  and  earmarks  of 
lottery  tickets  and  of  tickets  in  an  enterprise  similar  to  a  lottery,  that  they 
would  cause  those  persons  familiar  with  lottery  tickets  who  should  see  the 
certificates  to  believe  that  they  were  either  lottery  tickets  or  tickets  in  an  &i- 
terprise  similar  to  a  lottery ;  so  that  such  persons  would  be  caused  to  believe 
that  the  reference  to  options  on  oil  lots  was  a  mere  subterfuge  to  evade  the 
law  against  lotteries  and  like  enterprises ;  and  by  issuing  and  sending  monthly 
to  the  same  persons  to  whom  the  certificates  would  be  sent  lists  which  would 
purport  on  their  face  to  be  reports  of  prices  which  had  been  bid  for  lots,  which 
would  resemble  ordinary  lottery  lists,  commonly  published  and  sent  out  by 
the  promoters  of  regular  lotteries ;  and  by  causing  all  of  the  literature  sent  out 
by  the  said  Gtourdaln  and  Dalton  in  conducting  such  enterprise  to  resemble  in 
general  appearance  ordinary  lottery  literature.  By  means  of  such  resemblance 
and  similarity  of  the  certificates  to  regular  lottery  tickets  and  the  similarity  of 
lists  to  regular  lottery  lists  and  the  similarity  of  literature  to  regular  lottery 
literature,  and  by  the  further  means  of  false  representations  and  false  pre- 
tenses to  the  effect  that  such  enterprise  was  conducted  In  a  fair,  square,  and 
honest  manner,  and  had  paid  sums  of  money  to  some  of  its  patrons,  to  cause 
said  last-mentioned  persons  to  believe  that  said  lottery,  or  enterprise  similar 
to  a  lottery,  had  fair,  square,  and  honest  drawings  and  paid  large  and  capital 
prizes;  whereas.  In  truth  and  in  fact,  the  said  enterprise  was  not  intended  by 
them  and  would  not  be  either  a  lottery  or  an  enterprise  similar  to  a  lottery 
which  had  fair,  square,  and  honest  drawings  and  paid  large  and  capital 
prizes,  and  the  said  certificates  were  not  Intended  to  be  and  would  not  be  lot- 
tery tickets  In  an  honest  and  fair  lottery,  nor  in  an  enterprise  similar  to  a  lot- 
tery having  fair  and  honest  drawings  and  paying  large  and  capital  prizes: 
but,  on  the  contrary,  it  was  intended  by  the  said  Gourdaln  and  Dalton  that 
the  enterprise  should  not  be  either  a  lottery  or  an  enterprise  similar  to  a  lot- 
tery which  had  honest  and  fair  drawings  and  which  paid  large  and  capital 
prizes ;  and  it  was  then  Intended  that  said  enterprise  should  not  have  honest 
and  fair  drawings  and  should  not  pay  large  and  capital  prizes.  And  the  grand 
Jurors  present  that  they  do  not  know  and  cannot  state  the  method  and  mann^ 
by  which  said  Crourdain  and  Dalton  intended  to  determine  and  did  determine 
which  of  the  said  persons  purchasing  the  said  certificates  should  be  paid  small 
prizes;  but  the  grand  Jurors  say  the  said  Grourdaln  and  Dalton  did  intend  to 
pay  and  did  pay  to  some  of  the  persons  who  should  and  did  purchase  said  cer- 
tificates small  prizes,  ranging  from  $5  to  $50,  and  that  the  small  prizes  were 
intended  to  be  paid  and  were  paid  as  a  bait  to  Induce  those  persons  to  whom 
they  were  paid  and  others  of  the  said  last-mentioned  persons  to  purchase  the 
said  certificates.     And  that  as  a  part  of  the  said  scheme  and  artifice  said 
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Oourdaln  and  Dalton  intended  by  the  means  aforesaid,  that  Is  to  say,  by  caus- 
ing those  of  the  said  persons  intended  to  be  defrauded,  who  were  familiar 
with  lotteries,  etc,  to  believe  that  the  said  enterprise  was  either  a  lottery  or  an 
enterprise  similar  to  a  lottery,  and  that  the  certificates  were  either  lot- 
tery tickets  or  tickets  in  an  enterprise  similar  to  a  lottery,  that  had  fair, 
square,  and  honest  drawings  and  paid  large  and  capital  prizes,  as  aforesaid, 
and  by  paying  small  prizes,  as  aforesaid,  to  induce  such  last-mentioned  persons, 
respectively,  to  purchase  of  them  under  the  name  aforesaid  the  said  certifi- 
cates, and  to  induce  said  last-mentioned  persons  to  send  and  pay  their  moneys 
to  the  said  Gtourdain  and  Dalton  under  the  said  name  of  Louisiana  State  Loan 
dc  Trust  Company.  And  that  the  said  Gourdain  and  Dalton  intended  by  this 
means  to  obtain  possession  of  such  money  as  should  be  so  sent  to  them  un- 
der the  name  aforesaid,  or  under  any  other  name,  for  purchasing  such  certifi- 
cates, and  all  or  a  part  of  the  said  money  to  convert  to  their  own  uses  without 
rendering  anything  or  service  of  value  to  said  last-mentioned  persons  therefor, 
and  thereby  to  defraud  those  said  persons  of  the  same.  The  exact  part  and 
amount  of  which  said  moneys  they  intended  to  convert  to  their  own  use  are 
to  the  grand  jurors  unknown.  And  the  said  Gourdain  and  Dalton  intended 
that  a  large  majority  of  said  persons  who  should  purchase  said  certificates 
should  receive  nothing  whatever  of  value  In  return  for  the  moneys  which  they 
should  pay  for  said  certificates,  and  intended  that  what  small  amounts  they 
should  pay  to  such  purchasers  of  said  certificates  as  small  prizes,  as  aforesaid, 
should  be  paid  to  said  purchasers  as  a  bait  to  induce  them  and  other  per- 
sons to  purchase  other  of  said  certificates. 

And  the  grand  Jurors  further  present  that,  as  a  part  of  said  scheme  and  arti- 
fice to  defraud,  it  was  intended  by  said  Gourdain  and  Dalton  that  said  certifi- 
cates, lists,  and  literature,  so  to  be  sent  out  by  them,  should  cause  the  said 
persons  intended  to  be  defrauded  to  whom  they  were  to  be  sent,  who  were  not 
familiar  with  lotteries,  lottery  tickets  and  literature,  to  believe  that  the  said 
enterprise,  conducted  under  the  name  of  the  Louisiana  State  Loan  &  Trust 
Company,  was  an  honest,  fair,  and  legitimate  enterprise  for  the  sale  of  oil 
lots  and  options  on  the  same.  That  for  the  purpose  of  causing  the  last-men- 
tioned persons,  so  as  aforesaid  intended  to  be  defrauded,  to  so  believe  as  afore- 
said, and  for  the  further  purpose  of  causing  said  last-mentioned  persons  to  be- 
lieve that  large  sums  of  money  could  be  made  by  them,  the  said  last-men- 
tioned persons,  by  purchasing  said  options,  they,  the  said  Gourdain  and  Dal- 
ton, intended  In  the  promoting  and  conducting  of  said  enterprise  to  falsely 
represent  and  pretend  to  the  last-named  persons  in  effect  that  said  lots  were 
of  great  value,  were  located  in  an  oil  district,  that  oil  had  been  discovered  and 
iound  in  that  immediate  district  and  locality ;  that  large  sums  of  money  bad 
been  bid  in  good  faith  for  numerous  ones  of  said  lots  respectively,  and  nu- 
merous persons  had  ordered  their  respective  interests  owned  by  them  In  dif- 
ferent ones  of  their  said  lots  to  be  negotiated  for  large  sums  of  money ;  that 
large  sums  of  money  had  been  made  by  different  persons  who  had  purchased 
options  on  said  lots,  and  that  there  had  been  bid  in  good  faith  in  cash  prices 
for  1,194  of  the  lots  mentioned  an  aggregate  sum  of  $1,210,000,  and  prices  for 
several  lots  mentioned,  ranging  from  $300,000  a  lot  downward  to  $1,000. 

And  the  grand  Jurors  further  present  that,  as  said  Gourdain  and  Dalton  well 
knew,  said  lots  were  not  of  great  value,  nor  located  in  a  district  where  valu- 
able oil  had  been  found  in  paying  quantities,  and  were  not  oil  lots,  nor  situ- 
ated in  an  oil  plat,  and  no  oil  had  been  found  in  that  immediate  district,  nor 
anywhere  in  that  vicinity,  and  no  large  sums  of  money  had  been  bid  in  good 
faith  for  any  of  said  lots,  and  no  person  had  ordered  their  respective  interests 
n^;otiated  for  large  sums  of  money,  as  they,  the  said  Gtourdaln  and  Dalton, 
Intended  to  falsely  represent  and  pretend  In  effect,  as  aforesaid,  to  the  said 
last-mentioned  persons  who  were  not  familiar  with  lotteries,  etc.  And,  as  a 
part  of  said  scheme  and  artifice,  that  the  said  Gourdian  and  Dalton,  by 
means  of  said  false  representations  and  pretenses,  Intended  to  Induce  said  last- 
mentioned  persons  who  were  not  familiar  with  lotteries  to  purchase  of  them 
the  said  certificates  and  send  and  pay  their  money  for  the  said  certificates  to 
said  Gourdain  and  Dalton,  under  the  name  and  style  aforesaid ;  and  that  by 
this  means  they  intended  to  obtain  possession  of  such  money  to  be  sent  and 
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paid  to  them  under  the  name  aforesaid,  or  under  any  other  name,  by  the  last- 
mentioned  persons  for  purchasing  said  certificates  and  options,  and  all  or  a 
part  of  the  said  moneys  to  convert  to  their  own  uses  without  rendering  any 
thing  or  service  of  value  to  the  said  last-mentioned  persons  therefor,  and 
thereby  to  defraud  those  said  persons  of  the  same.  The  exact  part  and 
amount  of  which  moneys  which  the  said  Gourdain  and  Dalton  intended  to  con- 
vert to  their  own  use,  as  aforesaid,  are  to  the  grand  jurors  unknown. 

The  said  scheme  and  artifice  to  defraud  was  a  scheme  and  aitifice  which 
they,  the  said  Gourdain  and  DaJton,  when  so  devising  the  same,  and  when  com- 
mitting the  offenses  mentioned,  intended  to  effect  and  was  to  6e  effected  by 
opening  correspondence  and  conununicatlon  by  means  of  the  post-office  estab- 
lishment of  the  United  States,  etc.  And  the  grand  jurors  present  that  said 
Gourdain  and  Dalton,  on  April  5,  1905,  so  having  devised  the  said  scheme  and 
artifice  In  and  for  executing  the  same  and  attempting  so  to  do,  and  for  de- 
frauding by  and  through  such  scheme  the  said  Charles  M.  McClees,  who  was 
one  of  the  persons  so  intended  to  be  defrauded,  did  place  in  the  post  office 
of  the  United  States,  at  Chicago,  etc.,  a  letter  which  Is  described. 

Other  proceedings  and  facts  upon  which  error  Is  assigned  are  mentioned  la 
the  opinion  In  so  far  as  deemed  material. 

W.  Knox  Haynes,  for  plaintiff  in  error. 
Frank  G.  Hanchett,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  The  various  errors  assigned  and  pressed 
in  the  argument  for  reversal  of  the  judgment  against  the  plaintiff  in 
error,  Louis  A.  Gourdain,  are  reducible  to  these  propositions:  (1) 
That  violation  of  the  statute  is  neither  charged  by  apt  averments  in 
the  indictment,  nor  established  by  the  evidence;  (2)  that  the  court 
erred  in  the  denial  of  instructions  requested  on  behalf  of  the  plaintiff 
in  error;  and  (3)  that  error  was  committed  after  verdict  upon  mo- 
tions for  new  trial  and  in  arrest  of  judgment.  Consideration  of  the 
theory  upon  which  each  of  the  general  propositions  rests  is  deemed 
sufficient  to  solve  the  questions  raised  by  the  assignments  respectively. 

1.  The  sufficiency  of  the  indictment  was  challenged,  both  by  demur- 
rer and  by  several  subsequent  motions;  and,  upon  motion  for  direc- 
tion of  verdict  in  favor  of  the  accused  and  motion  for  a  new  trial,  the 
contention  as  well  of  insufficient  proof  was  presented.  The  objections 
to  the  indictment  are  variously  set  out  and  reiterated  in  the  arguments 
of  counsel,  from  which  we  deduce,  as  their  ultimate  contentions^  (a) 
that  it  is  without  distinct  averments  of  the  scheme  and  means  for  de- 
frauding, stating  "wherein  the  fraud  consisted  and  the  facts  and  cir- 
cumstances by  which  it  was  to  be  accomplished;"  (b)  that  there  are 
no  averments  of  intention  to  induce  purchasers  to  believe  that  there 
were  to  be  lottery  drawings  or  prizes,  or  that  they  would  participate 
in  such  drawings  or  prizes,  nor  averments  that  such  drawings  would 
not  be  had;  (c)  no  averment  of  "facts  constituting  intended  unfair- 
ness, dishonesty,  or  fraud  in  drawings;"  (d)  and  no  averments  that 
"large  sums  of  money  could  not  be  made  by  purchasing  options,"  nor 
that  the  scheme  "was  not  a  fair  and  legitimate  enterprise  for  the  sale 
of  options,"  nor  that  options  offered  "were  not  of  value";  (e)  that 
the  averment  that  the  method  and  manner  of  determining  "the  persons 
to  whom  the  prizes  (or  the  prices)  were  to  be  given,"  under  the  scheme, 
is  unknown,  renders  the  indictment  bad;    (f)  that  each  count  is  void 
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for  uncertainty  and  (g)  for  duplicity  in  stating  two  distinct  schemes 
and  means  to  defraud  to  operate  on  two  separate  classes  of  persons, 
with  no  overt  act  specified  under  either. 

The  scheme  and  means  which  are  stated  in  the  indictment  and  es- 
tablished by  proof  are  undeniably  artful,  elaborate,  and  complex,  so 
that  the  framing  of  charges  thereupon  was  not  free  from  difficulty ;  and 
the  counts  may  well  be  open  to  the  criticism  of  diffuseness,  if  not  of 
indefiniteness  in  reference  to  the  objects  and  methods  of  the  proposed 
"drawings,"  either  as  the  operators  intended  to  carry  them  out,  or  as 
the  various  devices  were  calculated  to  be  understood  by  customers. 
Nevertheless,  the  requirement  is  elementary  that  an  indictment  must 
fully  and  accurately  describe  an  offense  committed  by  the  accused  with- 
in tiie  statute,  and  substantial  failure  in  any  of  these  essentials  is  a 
fatal  objection  at  any  stage.  The  statute  (section  5480,  Rev.  St.)  de- 
nounces as  a  crime  the  execution  of  a  scheme  or  artifice  to  defraud  "by 
means  of  the  post-office  establishment,"  and  the  test  to  be  applied  to 
the  averments  in  this  indictment  is,  whether  they  sufficiently  describe 
and  state  a  scheme  to  defraud,  so  intended  and  executed  by  the  plain- 
tiff in  error — a  scheme  "to  entrap  the  unwary,  and  to  secure  money 
from  them  on  the  faith  of  a  scheme  glittering  and  attractive  in  form, 
yet  unreal  and  deceptive  in  fact,  and  known  to  him  to  be  such." 
Durland  v.  United  States,  161  U.  S.  306,  312,  16  Sup.  Ct.  508,  40  L. 
Ed.  709. 

Their  insufficiency  to  charge  a  scheme  to  defraud  is  contended  upon 
the  view,  substantially,  that  the  facts  stated  make  out  a  mere  lottery 
or  gambling  enterprise,  with  no  deception  of  customers ;  and  that  no 
facts  are  stated  of  actual  or  intentional  deception,  so  that  none  can  "be 
supplied  by  implication."  Consonant  with  that  view,  it  is  further  stated 
in  the  brief  for  the  plaintiff  in  error,  in  reference  to  the  evidence,  that 
it  "shows  conclusively  that  the  enterprise  was  a  gambling  enterprise 
solely.  That  it  was  so  understood  by  all  persons  who  saw  the  literature 
or  dealt  with  defendants,  and  that  it  was  so  intended  to  be  understood 
by  the  operators.  The  gamble  (so  called)  was  carried  on  fairly  and  not 
fraudulently ;  that  patrons  were  not  misled  or  defrauded ;  that  no  intent 
existed  to  deceive  patrons ;  that  the  form  of  the  tickets,  sheets,  etc.,  was 
only  to  deceive  or  confound  the  officers  of  the  law,  and  thereby  evade  the 
law  against  lotteries  and  other  form  of  gambling."  We  are  satisfied 
that  these  contentions  of  insufficient  avennents  of  fact  in  the  several 
counts  are  without  merit,  and  that  facts  constituting  a  fraudulent 
scheme,  within  the  meaning  of  the  statute,  are  stated  and  described  in 
unmistakable  terms,  when  each  count  is  read  as  a  whole.  Conceding 
that  unnecessary  particularity  and  repetitions  appear  in  the  averments, 
each  distinctly  describes  a  scheme  and  means  used  to  carry  it  out — the 
scheme  intended  to  obtain  money  from  the  credulous  and  unwary,  with- 
out substantial  consideration  in  any  sense,  and  no  actual  promise  to 
return  anything  of  substantial  value,  while  the  means  are  described  to 
be  intended  and  adapted  as  bait  to  attract  one  or  the  other  class  of  per- 
sons mentioned,  and  to  impose  upon  and  deceive  indiscriminately  all 
who  became  investors — and  the  complete  execution  is  set  out.  The 
scheme,  as  averred,  was  the  ownership  of  purported  oil-producing  lands 
in  Louisiana,  subdivided  in  lots  of  10  or  20  feet  square — which  lands 


Digitized  by  VjOOQ IC 


314  83  C.  C.  ▲.  REPORTS. 

were  neither  oil-producing,  nor  in  oil-producing  districts,  and  were  of 
little  value,  even  in  the  aggregate — ^whereupon  certificates  were  issued 
purporting  for  the  sum  paid  therefor  to  give  the  option  to  purchase, 
for  a  further  sum  named,  one  twentieth  or  other  named  fractional  in- 
terest in  one  of  the  lots.  Money  derived  from  sale  of  these  certificates 
(as  averred)  was  intended  to  be  and  was  converted  to  the  uses  of  the 
accused,  "without  rendering  anything  or  service  of  value"  to  the  pur- 
chaser. The  scheme  thus  described  was  not  a  "lottery"  or  a  "gambling 
enterprise,"  but  plainly  a  fraud,  and  within  the  statute  if  means  were 
used  through  the  mails  which  deceived  the  purchasers  and  were  so 
intended. 

The  means  for  executing  the  fraud  and  their  purpose  and  effect  are 
fully  described.  In  the  one  phase,  in  reference  to  persons  who  are 
familiar  with  lottery  and  gambling  schemes,  the  forms  of  certificates, 
of  several  lists  of  purported  prices  bid  for  lots,  and  of  "successful  in- 
vestors," and  other  literature  set  out,  are  averred  to  so  resemble  those 
issued  for  lotteries  that  they  were  intended  to  be  understood  and  were 
understood  by  such  persons  to  represent  lottery  tickets  in  a  lottery,  or 
like  enterprise  "which  had  fair,  square,  and  honest  drawings,  and  paid 
large  and  capital  prizes,"  but  so  disguised  in  form  to  evade  legal  re- 
strictions ;  and  such  persons  were  thus  attracted  to  become  purdiasers 
of  the  tickets  or  certificates  offered.  On  the  other  hand,  it  is  averred 
that  persons  not  familiar  with  lotteries  and  the  like,  and  not  viewing 
the  offer  as  one  of  lottery  tickets  and  lists,  were  intended  to  be  and  were 
attracted  and  imposed  upon  by  the  offer  as  a  speculation  in  oil-pro- 
ducing lots,  with  chances  for  great  rise  in  value  and  ready  sales.  The 
averments,  in  substance,  in  reference  to  the  first-mentioned  phase,  that 
the  scheme  and  offer  was  not  intended  to  be  and  was  not  a  lottery  or 
like  enterprise  "which  had  fair,  square,  and  honest  drawings  and  paid 
large  and  capital  prizes,"  and  that  the  tickets  were  not  of  that  character 
or  benefit,  are  sufficient,  as  we  believe,  to  negative  the  assumed  charac- 
ter of  the  scheme  as  a  lottery  or  like  enterprise,  and  of  the  offer  as  lot- 
tery tickets,  by  way  of  statement  of  the  fact  of  falsity  and  of  the  fraud 
perpetrated,  as  designed,  upon  such  purchasers.  The  derivation  of  the 
word  "lottery"  points  out  its  general  definition,  as  the  "distribution  of 
anything  by  lot,"  or  "the  drawing  of  lots" ;  and  the  scheme  known  as 
"lottery"  is  equally  well  defined,  as  one  "for  raising  money  by  selling 
chances  to  share  ift  a  distribution  of  prizes,"  or  a  "scheme  for  the  dis- 
tribution of  prizes  by  chance  among  persons  purchasing  tickets,  the 
corresponding  numbered  slips,  or  lots  representing  prizes  or  blanks, 
being  drawn  from  a  wheel,"  etc.  Century  Dictionary.  Lottery  Case, 
188  U.  S.  321,  353,  23  Sup.  Ct.  321,  47  L.  Ed.  492.  So  if  the  scheme 
in  question  intended  and  g^ve  no  "fair,  square  and  honest  drawings" 
for  prizes  offered — and  none  other  could  be  termed  "drawings  by  lot" 
— it  was  not  a  lottery ;  the  tickets  issued  are  not  lottery  tickets,  and  the 
alleged  deception  of  such  purchasers  is  sufficienly  stated  without  fur- 
ther description  or  attempt  to  give  the  artifice  a  name. 

There  are  further  averments  in  effect  that  it  was  intended,  as  a  part 
of  the  scheme,  to  pay  to  some  purchasers  small  sums  or  prizes,  "ranging 
from  $5  to  $50,"  merely  as  a  bait  to  induce  further  purchases,  and  such 
payments  were  made  in  some  instances,  but  the  method  and  manner 
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by  which  the  accused  "intended  to  determine  and  did  determine  which 
of  the  said"  purchasers  should  be  so  paid  as  a  bait  was  unknown  and 
could  not  be  stated.  These  averments  are  challenged  as  insufficient- 
and  uncertain.  As  above  stated,  the  fact  that  the  chances  and  methods 
of  a  lottery  were  not  intended  or  given — ^that  there  was  no  determina- 
tion by  lot  or  fair  chance  in  drawings — is  sufficiently  averred,  as  we  be- 
lieve; and  these  averments,  if  material  are  material  only  to  show  further 
artifices  to  entice  purchasers.  The  fact  of  giving  small  prizes,  by  one- 
sided arbitrary  selection  among  purchasers,  to  induce  further  custom, '. 
neither  makes  out  a  lottery  scheme,  nor  tends  to  qualify  the  first-men- . 
tioned  averments.  The  particular  method  of  such  one-sided  choice  may 
not  be  known  or  susceptible  of  adversary  proof,  but  the  fact  that  it  is 
made  arbitrarily  (not  by  lot  or  chance)  for  the  object  averred  may  be 
provable  circumstantially.  However  viewed,  we  are  of  opinion  that 
the  averments  referred  to  do  not  affect  the  validity  of  the  indictment. 

The  objections  for  indefiniteness  and  uncertainty  of  averments  in 
reference  to  persons  investing  as  a  speculation  offered  in  oil-producing 
lots  or  options  therein  are  plainly  untenable,  as  the  facts  of  intention- 
al deception  and  of  worthless  so-called  "options"  are  stated  with  all 
needful  particularity  and  certainty. 

The  contention  of  duplicity  is  thus  stated  in  the  brief  for  the  plain- 
tiff in  error:  That  each  count  presents  "two  separate  and  distinct 
schemes  to  defraud,"  and  separate  "means  of  accomplishment,"  each 
scheme  "to  operate  upon  and  defraud  a  separate  and  distinct  class  of 
people."  Confusion  of  cause  and  effect  is  apparent  in  these  propositions 
when  the  allegations  are  read  as  an  entirety  in  each  count.  The  scheme 
to  defraud  is  described  as  single — to  entice  money  from  the  credulous, 
whether  of  one  or  the  other  class  of  "speculators"  referred  to,  with  a 
single  line  of  means  or  artifices  adapted  to  appeal  to  the  inclinations  of 
either  class,  and  one  and  the  other  thus  enticed  was  equally  deceived, 
as  either  understood  the  scheme  from  his  point  of  view.  Both  purpose 
of  the  accused,  and  means  for  its  accomplishment  in  either  instance, 
were  identical,  and  all  who  accepted  the  offer  were  alike  defrauded  of 
their  money.  The  allegations  in  each  count  respecting  the  artifices  that 
they  were  designed  to  give  one  understanding  of  the  scheme  to  one  class 
and  another  understanding  to  the  other,  so  that  neither  was  given  the 
true  meaning  and  each  was  deceived  and  defrauded  by  the  same  arti- 
fices, do  not  make  out  two  separate  schemes  to  defraud,  but  a  single 
scheme  calculated  to  entice  in  either  view ;  and  error  is  not  well  assign- 
ed for  duplicity.  We  are  of  opinion  that  each  count  is  sufficient  to 
charge  the  plaintiff  in  error  with  violation  of  section  5480;  and  the 
contentions  that  the  evidence  is  insufficient  to  support  conviction  are, 
as  we  believe,  alike  without  merit.  Comment  upon  the  proof  is  unnec- 
essary, beyond  the  remark  that  it  impresses  us  to  be  consonant  with 
the  averments  of  an  elaborate  and  subtle  scheme  to  defraud,  executed 
by  the  plaintiff  in  error,  and  adequate  in  all  particulars  for  submission 
to  the  jury  thereunder.  The  motion  on  behalf  of  the  plaintiff  in  error 
for  direction  of  a  verdict  of  acquittal  was  rightly  overruled. 

2.  Error  is  assigned  upon  portions  of  the  instructions  given  to  the 
jury,  and  for  refusal  to  give  sundry  instructions  requested  on  behalf  of 
the  plaintiff  in  error.    In  reference  to  the  instructions  which  were  given 
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no  exceptions  were  taken  and  no  reviewable  question  arises.  Those 
which  were  requested  and  denied  were  14  in  number  and  voluminous 
in  various  definitions  of  the  offenses  charged,  references  to  phases  of 
the  testimony  with  inferences  to  be  drawn  therefrom  as  to  the  nature 
or  intent  of  the  scheme,  and  directions  to  consider  the  evidence  up- 
on theories  thus  stated.  Without  extending  this  opinion  to  their 
review  in  detail,  or  to  comment  upon  the  correctness  or  incorrectness 
of  various  propositions  or  inferences  embodied  in  one  or  the  other, 
we  deem  it  sufficient  to  state  our  conclusion  that  no  error  was 
committed  in  the  denial  of  either  requested  instruction,  upon  the 
following  premises:  That  the  instructions  which  were  submitted  to 
the  jury  were  correct  and  clear  in  the  interpretation  of  the  statute 
and  definition  of  the  elements  and  issues  to  be  established  by  proof 
beyond  reasonable  doubt  to  authorize  conviction;  that,  in  so  far  as 
either  requested  instruction  stated  correctly  propositions  of  law  to  be 
observed  by  the  jury  in  considering  the  evidence,  such  rule  was  plainly 
and  sufficiently  embodied  in  the  charge  of  the  court;  that  the  evi- 
dence was  not  detailed  or  reviewed  by  the  court,  but  was  submitted  for 
determination  by  the  jury,  under  the  issues  as  defined,  without  comment 
upon  its  force  or  direction  as  to  inferences  of  fact ;  that  the  course  so 
adopted  by  the  court  was  rightly  adhered  to,  without  following  either 
the  form  or  the  matter  of  the  requested  instructions,  when  the  rules  of 
law  applicable  to  the  issues  were  fully  stated ;  and  that  the  accused  was 
not  entitled  (Coffin  v.  United  States,  162  U.  S.  664,  674,  16  Sup.  Ct. 
943,  40  L.  Ed.  1109)  to  the  requested  instructions  upon  the  evidence 
referred  to  and  inferences  of  fact  thereupon. 

3.  The  complaint  that  the  court  "refused  to  consider  the  motion  for 
a  new  trial  and  the  motion  in  arrest  of  judgment"  remains  to  be  consid- 
ered. The  right  of  the  accused  is  unquestionable  to  have  both  of  these 
motions  entertained  and  to  a  ruling  upon  each  by  the  court;  and  it  is 
settled  that  denial  of  such  right  may  constitute  reversible  error,  al- 
though the  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the 
court,  and  when  that  discretion  is  exercised  the  action  thereupon  is  not 
reviewable.  Clyde  Mattox  v.  United  States,  146  U.  S.  140,  147,  151 ; 
13  Sup.  Ct.  50,  36  L.  Ed.  917;  Ogden  v.  United  States,  112  Fed.  523, 
526,  50  C.  C.  A.  380 ;  Felton  v.  Spiro,  78  Fed.  576,  581,  24  C.  C.  A. 
324.  In  this  record,  however,  it  appears  that  leave  was  granted  to 
make  and  file  both  motions,  and  that  each  was  overruled  instanter,  with- 
out hearing  arguments  or  specifications  of  grounds.  The  contention 
is  that  such  action  infringed  the  rule  referred  to — was  in  effect  a  refusal 
to  exercise  the  discretion  of  the  court  upon  the  motion  for  a  new  trial — 
and  under  the  above-mentioned  authorities  cause  for  reversal,  without 
reference  to  the  merits  of  either  motion.  So,  while  no  proposition  was 
raised,  under  either  motion  thus  overruled,  which  had  not  received  care- 
ful consideration  in  the  course  of  the  trial — as  remarked  by  the  trial 
court  in  overruling  the  motion — reversal  is  sought  upon  the  ground 
alone  of  denial  by  the  court  of  further  time  to  present  and  reargue  such 
propositions.  We  are  of  opinion  that  the  record  establishes  no  viola- 
tion of  the  wholesome  rule  upheld  in  the  authorities  cited,  as  the  mo- 
tion for  a  new  trial  appears  to  have  been  entered  on  behalf  of  the  ac- 
cused, upon  suggestion  and  leave  of  the  court,  "to  protect  any  rights 
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he  may  have,"  and  was  thereupon  overruled,  with  an  exception  enter- 
ed to  such  ruling  by  direction  of  the  court.  Subsequently,  leave  was 
given  the  accused  to  "file  a  written  motion  for  a  new  trial  with  speci- 
fications of  grounds,"  on  the  following  day,  as  of  the  day  of  hearing; 
and  the  bill  of  exceptions  states  that  the  accused  excepted  to  a  "ruling 
of  the  court  in  refusing  to  permit''  him  to  state  the  grounds  for  such 
motion,  and  "in  refusing  to  consider  said  grounds,"  and  for  "refusing 
to  hear  argument  on  behalf"  of  the  accused  in  support  thereof.  The 
record  further  states  that  the  accused  "moved  the  court  that  the  judg- 
ment be  arrested"  and  asked  time  to  prepare  written  motion  and  specifi- 
cations, but  was  refused  such  extension  of  time,  and  the  court  "also  de- 
clined to  hear  argument  in  support  of  the  motion." 

This  refusal  of  the  trial  court  to  grant  time  and  hear  further  argu- 
ments upon  questions  which  had  been  argued  and  considered  through- 
out the  trial  appears  to  be  the  sole  ground  of  complaint.  Upon  motion 
for  a  new  trial,  neither  stay  of  proceedings  nor  extent  of  deliberation 
is  prescribed  by  rule  or  authorities,  and  the  course  in  each  case  neces- 
sarily rests  in  the  exercise  of  judicial  discretion  under  the  circumstances 
presented.  With  no  suggestion  of  cause  arising  after  the  case  was  sub- 
mitted to  the  jury  (as  in  Clyde  Mattox  v.  United  States,  supra,  and 
Ogden  V.  United  States,  supra),  or  of  newly  discovered  evidence,  and 
offer  only  to  "show  variance  between  the  allegations  in  the  indict- 
ment and  the  proof  as  presented" — appearing  in  the  record  on  like 
prior  motion  on  behalf  of  Dalton — error  is  not  well  assigned  for  mere 
denial  of  stay  and  rehearing  upon  such  motion.  The  only  question  ten- 
dered for  argument  was  raised  and  considered  upon  the  trial.  Such 
prior  consideration  was  applicable  as  well  to  the  motion,  and  presump- 
tively was  so  applied  by  the  court  in  overruling  the  motion — 3,  ruling 
upon  the  merits,  and  not  a  refusal  to  entertain  the  motion  without  con- 
sideration. 

As  no  reversible  error  appears,  the  judgment  of  the  District  Court 
is  affirmed 
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(Circuit  Court  of  Appeals,  Seventh  Circuit.    April  16,  1907.) 

No.  1,296. 

1.  Post  Office— Scheme  to  Defbaud— Use  op  Mau^s— Evidence. 

Where  accused  had  been  a  party  to  a  scheme  to  defraud  during  a 
period  when  the  persons  conducting  the  same  had  done  so  solely  by 
means  of  express  and  telegraph  companies,  but  was  not  shown  to  have  had 
any  connection  with  his  former  confederates  after  they  commenced  to  im- 
lawfully  use  the  mails  for  such  purpose,  he  was  not  guilty  of  violating 
Rev.  St  §  5480  (3  U.  S.  Comp.  St.  1901,  p.  3696),  prohibiUng  the  use  of 
the  mails  for  the  furtherance  of  a  scheme  to  defraud. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  40,  Post  Office,  §  65.] 

2.  Gbihinal  Law—Pbesumption  op  Innocence— Effect. 

The  presumption  that  accused  would  not  remain  a  party  to  a  conspiracy 
to  defraud  after  his  co-conspirators  had  adopted  a  criminal  course  by 
using  the  United  States  mails  in  furtherance  of  their  scheme  overcame 
the  inference  of  fact  that  he  was  still  a  party  to  such  conspiracy  arising 
from  proof  of  his  former  connection  therewith. 
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In  Error  to  the  District  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois. 

The  plaintiff  in  error,  John  H.  Dalton,  was  conyicted  with  one  Louis  A. 
Goordain,  upon  their  Joint  trial  under  indictment  for  violations  of  section  5480» 
U.  S.  Rev.  St  (8  U.  S.  Comp.  St  1901,  p.  8696),  and  reversal  is  sought  of  the 
Judgment  thereupon  against  him.  The  indictment  is  the  same  described  in  the 
opinion  upon  the  writ  of  error  of  the  above-mentioned  Gourdain  G^anded  down 
herewith),  and  both  cases  are  presented  in  a  single  transcript  of  record,  under 
leave  of  this  court,  as  the  questions  raised  are  identical,  except  in  reference  to 
evidence  of  participation  in  use  of  the  mails  for  execution  of  the  alleged 
scheme  to  defraud,  and  in  minor  particulars  mentioned  in  this  opinion.  In 
the  case  referred  to  of  Gourdain  v.  United  States  (No.  1,297)  154  Fed.  453,  the 
averments  of  the  indictment  are  sufficiently  stated,  and  other  material  facts 
involved  in  this  review  are  stated  in  the  present  opinion. 

William  S.  Forrest,  for  plaintiff  in  error. 
Frank  G.  Hanchett,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge.  The  errors  assigned  for  reversal  of  this 
judgment  against  the  plaintiff  in  error,  Dalton,  are  numerous,  and  all 
questions  raised  are  exhaustively  and  clearly  presented  in  the  argu- 
ments, printed  and  oral.  The  decision  upon  each  of  the  various  con- 
tentions in  the  case  of  the  codefendant  below  (Gourdain  v.  United 
States,  in  opinion  handed  down  herewith),  in  reference  to  the  sufficien- 
cy of  the  indictment  and  of  error  in  denial  of  instructions,  is  equally  ap- 
plicable here.  The  contentions  are  substantially  identical,  and  in  that 
view  the  arguments  in  both  cases  were  carefully  considered,  so  that 
the  opinion  there  is  referred  to  for  like  conclusion  upon  each  proposi- 
tion and  assignment  on  behalf  of  this  plaintiff  in  error  thus  predicated. 

Upon  the  complaint,  however,  of  the  plaintiff  in  error,  Dalton,  that 
the  evidence  was  insufficient  for  his  conviction  of  the  offense  charged, 
the  records  are  plaiilly  distinguishable.  The  question  was  raised  by 
his  motion  for  a  direction  to  acquit — and  as  well  by  subsequent  mo- 
tions— and  is  reviewable.  As  the  gist  of  the  offense  charged  is  com- 
plicity in  execution  of  the  alleged  scheme  to  defraud  through  use  of 
the  mails,  the  sole  inquiry  is  whether  the  testimony  was  sufficient  for 
submission  to  the  jury  upon  that  issue.  THe  evidence  tends  to  estab- 
lish that  the  alleged  fraudulent  scheme  originated  in  1903,  and  for 
more  than  a  year  was  carried  on  through  the  use  of  express  and  tele- 
graph companies,  with  no  use  of  mails  appearing  prior  to  April,  1905 — 
the  dates  of  mailing  averred  in  the  several  counts.  The  connection 
of  the  accused  with  such  scheme  appears  from  testimony  of  conversa- 
tions with  him  long  prior  to  the  offense  charged,  and  from  strong  cir- 
cumstantial evidence  of  his  participation  up  to  the  autumn  of  1904. 
But  beyond  the  complicity  so  appearing,  there  is  no  proof  of  his 
presence  or  participation  in  the  business  during  a  period  of  about  six 
months  prior  to  the  first  use  of  the  mails  in  evidence,  or  at  any  sub- 
sequent time.  Moreover,  while  several  witnesses  state  conversations 
with  the  plaintiff  in  error  to  arrange  for  transmissions  of  the  (so- 
called)  literature  by  express  in  1903  and  1904,  the  record  is  without 
proof,  not  only  of  the  fact  of  using  the  mails  during  those  years,  but 
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of  facts  to  charge  the  plaintiff  in  error  with  purpose  at  such  times  to 
use  the  mails  in  execution  of  the  scheme. 

The  occasion  of  this  departure  from  the  original  means  to  carry  on 
the  scheme — ^presumptively  not  criminal — does  not  appear,  nor  the 
time  when  the  change  occurred,  except  from  the  dates  of  mailing  the 
letters  in  evidence,  with  April  6,  1905,  as  the  earliest  date;  and  the 
evidence  which  connects  the  codefendant,  Gourdain,  with  these  trans- 
actions; imder  the  change  in  plan,  is  not  applicable  to  convict  the  plain- 
tiff in  error  of  participation  therein,  as  the  essence  of  the  offense 
charged,  without  further  proof  tending  to  establish  his  connection 
after  such  departure.  In  thus  seeking  use  of  the  mails  for  the  fraudu- 
lent scheme,  section  6480  was  obviously  violated,  while  the  scheme 
and  operation  during  1903  and  1904,  when  the  plaintiff  in  error  ap- 
pears as  a  party,  however  obnoxious  otherwise,  was  (presumptively) 
free  from  the  offense  charged  not  within  the  statute  referred  to.  The 
chain  of  circumstances  tending  to  establish  his  relation  before  the 
change  to  prohibited  methods  cannot  serve,  in  the  absence  of  a  con- 
necting link  of  proof,  to  raise  an  inference  of  fact  that  he  not  only 
continued  in  the  operation  during  the  intervening  months,  but  deliber- 
ately joined  in  the  criminal  conduct  then  inaugurated. 

The  rule  for  which  counsel  contends  in  support  of  the  submission 
to  the  jury  of  "tlie  inference  or  presumption  of  continuance  arising 
from  the  facts  and  circumstances  proven"  is  inapplicable,  as  we  be- 
lieve, in  any  view  of  the  strength  of  "the  presumption  of  innocence, 
as  evidence  in  favor  of  the  accused,  introduced  by  the  law  in  his  be- 
half (Coffin  V.  United  States,  166  U.  S.  432,  458,  460,  15  Sup.  Ct. 
394,  39  L.  Ed.  481),  under  these  changed  conditions.  With  the  chain 
of  evidence  incomplete  to  connect  the  accused  with  such  criminal 
change  of  course,  by  presence,  acquiescence,  or  other  coincident  cir- 
cumstance, the  citations  from  the  ruling  and  opinion  in  Dunlop  v. 
United  States,  166  U.  S.  486,  603,  17  Sup.  Ct.  375,  41  L.  Ed.  799,  are 
not  deemed  anolicable;  and  we  are  not  satisfied  that  facts  were  pre- 
sented to  authorize  an  inference  that  the  plaintiff  in  error  remained  in 
the  venture  at  and  after  the  diange.  Under  the  established  rule  of 
our  criminal  law,  however,  as  well  defined  in  Coffin  v.  United  States, 
supra,  the  "presumption  of  innocence  is  an  instrument  of  proof  created 
by  the  law  in  favor  of  the  accused,"  and  the  presumption  that  the  ac- 
cused would  not  remain  in  the  concern  when  it  turned  into  a  criminal 
course  would  set  aside  or  overcome  the  assumed  inference  of  fact  re- 
lied upon. 

We  are  of  opinion,  therefore,  that  error  is  well  assigned  for  the 
above-mentioned  cause,  which  includes  the  exceptions  to  the  charge, 
in  so  far  as  the  issues  against  the  plaintiff  in  error  were  submitted  to 
the  jury.  The  errors  assigned  upon  the  record  in  respect  of  the  mo- 
tions for  a  new  trial  and  in  arrest  of  judgment  require  no  discussion 
in  view  of  the  opinion  in  the  Gourdain  Case,  supra,  as  the  differences 
in  the  records  are  not  deemed  substantial. 

The  judgment  of  the  District  Court  is  reversed,  accordingly,  and 
the  case  remanded  with  direction  to  grant  a  new  trial. 
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a54  Fed.  480.) 

BUSH  ▼.  PIONEER  MINING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  20,  i907.) 

No.  1,409. 

APPEAIt-RBVIEW— DiSCBETION   OF   COUBT— INJUNCTION— PbELIMIN ART    INJUNC- 
TION. 

The  discretion  of  a  court  In  granting  or  refusing  a  preliminary  injunc- 
tion, where  the  evidence  is  conflicting  and  the  rights  of  the  parties  cannot 
properly  be  determined  except  on  final  hearing,  is  not  subject  to  review 
by  an  appellate  court  unless  there  has  been  a  plain  disregard  of  facts  or* 
of  settled  principles  of  equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
S  3818.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

Clay  Allen  and  Hobbes  &  Bell,  for  appellant. 

Joseph  Hutchison,  J.  C.  Campbell,  W.  H.  Metson,  and  F.  C.  Drew, 
for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

ROSS,  Circuit  Judge.  The  appellees  being  in  possession  of  a  cer- 
tain piece  of  mining  ground  near  Nome,  Alaska,  and  engaged  in  ex- 
tracting gold  therefrom,  the  appellant,  claiming  to  be  the  owner  of  an 
undivided  one-fourth  of  the  ground  by  virtue  of  a  location  thereof 
under  the  name  *'Big  Clid  Fraction  Claim,"  made  on  the  1st  day  of 
August,  1900,  by  one  F.  F.  Bowers,  and  by  virtue  of  a  subsequent 
location  made  by  Bowers  of  the  same  ground  on  the  12th  day  of 
January,  1901,  under  the  name  "Daisy  Placer  Mining  Claim,"  com- 
menced in  the  court  below  an  action  at  law  to  recover  the  possession 
of  the  ground  from  the  defendants,  and  on  the  same  day  commenced, 
in  the  same  court,  a  suit  to  enjoin  the  defendants  from  working  the 
ground  or  extracting  therefrom  any  material,  which  actions,  it  ap- 
pears from  the  record,  were  consolidated  in  the  court  below.  An  ap- 
plication was  made  by  the  appellant  to  the  trial  court  for  a  preliminary 
injunction,  which  was  heard  upon  numerous  and  voluminous  affidavits 
filed  on  behalf  of  the  respective  parties,  and  resulted  in  an  order  deny- 
ing the  temporary  writ  applied  for,  from  which  order  the  present  ap- 
peal comes. 

The  appellees,  who  were  defendants  in  the  court  below,  based  their 
alleged  rights  to  the  ground  mainly  upon  a  location  of  the  ground  in 
controversy  made  by  one  Axel  Olsen  on  the  11th  day  of  June,  1899, 
under  the  name  "Bear  Cub  Claim,"  and  also  under  an  attempted  re- 
location of  the  same  ground  by  one  Elmer  Reed  on  the  5th  day  of 
January,  1901.  The  affidavits  filed  on  behalf  of  the  respective  parties 
are  very  conflicting,  many  of  those  filed  on  behalf  of  the  defendants 
being  to  the  effect  that  the  boundaries  of  the  Bear  Cub  Claim — ^the 
older  location — were  so  marked  on  the  ground  that  they  could  be 
readily  traced,  and  that  the  locators  thereof,  and  their  successors 
in  interest,  performed  the  annual  assessment  work  thereon  required 
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by  law.  The  sufficiency  of  the  Bear  Cub  location,  as  well  as  the  fact 
as  to  the  doing  of  the  annual  assessment  work  thereon  by  the  defend- 
ants and  their  predecessors  in  interest,  are  contested  in  the  affidavits 
filed  on  behalf  of  the  plaintiff  in  the  court  below.  Those  questions, 
as  well  as  questions  growing  out  of  the  locations  under  which  the 
appellant  claims,  cannot  be  properly  determined  in  advance  of  the 
trial  of  the  case  upon  the  merits.  There  has  been  no  such  trial  in  the 
court  below,  and  we  do  not,  therefore,  think  it  best  to  discuss  the  re- 
spective contentions  in  advance  of  their  consideration  and  determina- 
tion by  the  trial  court.  For,  as  we  said  in  the  recent  case  of  Vogel 
V.  Warsing,  146  Fed.  949,  77  C.  C.  A.  199: 

"Uuless  some  convincing  reason  for  it  appears,  we  ought  not  to  determine  the 
merits  of  a  case  before  they  are  decided  in  the  court  below." 

It  was  in  that  case  further  said  by  this  court: 

^The  granting  or  withholding  of  an  injunction  pendente  lite  ordinarily  rests 
In  the  sound  discretion  of  the  court  to  which  the  application  is  made.  It  is 
not  for  this  court  to  say  whether  it  would  have  granted  or  withheld  an  injunc- 
tion upon  the  showing  which  was  made  in  the  court  below.  We  must  recog- 
nize that  upon  that  court  was  imposed  the  responsibility  of  the  exercise  of 
sound  discretion  upon  the  case  as  It  was  presented.  Unless  there  has  been  a 
plain  disregard  of  the  facts  or  of  the  settled  principles  of  equity  applicable 
thereto,  the  exercise  of  the  discretion  of  that  court  is  not  subject  to  reversal  in 
this." 

Applying  those  settled  principles  to  the  record  in  the  present  case, 
we  must  affirm  the  order  appealed  from. 
Order  affirmed. 


(154  Fed.  481.) 

MARKS  V.  GATES  et  al 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  27,  1907.) 

No.  1,282. 

1.  Speouio  Pebfobmancs— Detensbs  to  Relief— Bnfoboement  Inequitable. 

A  contract  may  be  perfectly  legal,  and  yet  a  court  of  equity  will  not  en- 
force specific  performance  if  it  is  unreasonable  or  unconscientious  or  if  Its 
enforcement  will  work  a  hardship  or  injustice  to  one  of  the  parties,  but 
will  leaye  the  parties  to  their  remedies  at  law. 

[Ed.  Note.— For  cases  In  pohit,  see  Cent  Dig.  vol.  44,  Specific  Perform- 
ance, H  152-154.] 

2.  Same— CoNTBAOTS  Enfobobable— Gross  Inadequact  of  Considebation. 

Defendant,  for  an  expressed  consideration  of  $1,  agreed  to  convey  to  com- 
plainant a  one-fifth  interest  in  any  and  all  property  which  he  should  ac^ 
quire  either  by  location,  purchase,  or  otherwise  in  the  territory  of  Alaska. 
In  his  bill,  complainant  alleged  that  the  real  consideration  for  the  agree- 
ment was  the  cancellation  of  an  indebtedness  due  him  from  defendant  and 
cash  advanced,  amounting  In  all  to  about  $12,000;  also  that  defendant 
had  acquired  certain  property  in  Alaska,  by  location,  purchase,  and  other- 
wise, exceeding  In  value  $750,000 ;  and  prayed  for  a  decree  for  specific  per- 
formance. Held  that,  there  being  no  limit  in  the  contract  as  to  the  time 
or  manner  of  acquisition  of  the  property  or  at  to  its  character  or  value,  the 
contract  was  inequitable  and  would  not  be  specifically  enforced,  especially 
in  view  of  the  gross  inadequacy  of  the  consideration  as  disclosed  by  the 
bill. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  yoL  44,  Specific  Perform- 
ance, H  140-152.] 

SSCOA-— 21 
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Appeal  from  the  District  Court  of  the  United  States  for  the  Third 
Division  of  the  District  of  Alaska. 

On  April  27,  1903,  the  appellant  and  the  appellee  William  C.  Gates,  entered 
into  an  a^rreement  at  San  Francisco,  Cal.,  as  follows: 

"This  agreement  made  and  entered  into  this  27th  day  of  April  1903,  by  and 
between  William  0.  Gates,  of  Seattle,  state  of  Washington,  the  party  of 
the  first  part,  and  Isaac  L.  Marks,  of  the  city  and  county  of  San  Francisco, 
state  of  California,  the  party  of  the  second  part,  wltnesseth: 

"That  the  said  William  C.  Gates,  for  and  in  consideration  of  one  dollar  (1) 
to  him  in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  does  hereby 
agree  to  and  with  the  said  party  of  the  second  part  that  he  will  convey  to 
said  party  of  the  second  part  a  twenty  (20)  per  centum  interest  in  any  and 
all  property  which  said  Gates  shall  acquire,  eithCT  by  location,  purchase  or 
otherwise,  in  the  Territory  of  Alaska. 

"In  witness  whereof  the  said  parties  hereto  have  hereunto  set  th^r  hands 
and  seals  the  day  and  year  first  above  written.*' 

To  enforce  the  specific  performance  of  this  contract,  the  appellant  brought 
a  suit  alleging  that  the  real  consideration  of  the  agreement  was  the  can- 
cellation of  a  prior  indebtedness  of  $11,225  due  to  him  from  Gates,  and  the 
payment  by  the  appellant  to  Gates  of  the  further  sum  of  $1,000  In  cash; 
that  in  pursuance  of  said  agreement  Gates  went  to  Alaska,  and  thereafter 
and  prior  to  June  20,  1905,  the  date  of  the  commencement  of  the  suit,  ac- 
quired there,  by  location,  purchase,  and  otherwise,  various  properties.  In- 
cluding certain  specified  mining  claims  in  the  Fairbanks  mining  district 
of  Alaska,  the  value  of  which  is  more  than  $750,000.  The  appellee.  Gates, 
demurred  to  the  cpmplalnt  on  the  ground  that  it  did  not  state  facts  sufll- 
cient  to  constitute  a  cause  of  action.  The  demurrer  was  sustained  on  the 
ground  that  the  contract  set  forth  In  the  complaint  is  so  unjust  and  in- 
equitable as  not  to  entitle  the  appellant  to  relief. 

Miller,  West  &  De  Journel,  J.  C.  Campbell,  W.  H.  Metson,  F.  C. 
Drew,  S.  D.  Wood,  and  C.  H.  Oatman,  for  appellant. 

Before  GILBERT,  ROSS,  and  MORROW,  Circuit  Judges. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  enforcement  of  a  contract  by  a  decree  for  its  specific  perform- 
ance rests  in  the  sound  discretion  of  the  court — a  judicial  discretion 
to  be  exercised  in  accordance  with  established  principles  of  equity.  A 
contract  may  be  valid  in  law  and  not  subject  to  cancellation  in  equit}\ 
and  yet  the  terms  thereof,  the  attendant  circumstances,  and  in  some 
cases  the  subsequent  events,  may  be  such  as  to  require  the  court  to 
deny  its  specific  performance.    In  Pomeroy,  §  400,  it  is  said : 

"He  who  seeks  equity  must  do  equity.  The  doctrine,  thus  applied,  means 
that  the  party  asking  the  aid  of  the  court  must  stand  in  conscientious  re- 
lations towards  his  adversary;  that  the  transaction  from  which  his  claim 
arises  must  be  fair  and  Just,  and  that  the  relief  itself  must  not  be  harsh 
and  oppressive  upon  the  defendant" 

Said  the  court,  in  King  v.  Hamilton,  4  Pet  311-327  (7  L.  Ed.  869)  : 

''But  this  power  is  to  be  exercised  under  the  sound  Judicial  discretion  of 
the  court  with  an  eye  to  the  substantial  justice  of  the  case.  When  a  party 
comes  into  a  court  of  chancery  seeking  equity,  he  is  bound  to  do  justice, 
and  not  ask  the  court  to  become  the  instrument  of  iniquity.  When  a  con- 
tract is  hard  and  destitute  of  all  equity,  the  court  wUl  leave  parties  to  their 
remedy  at  law,  and,  if  that  has  been  lost  by  negligence,  they  must  abide 
by  it.  It  is  a  settled  rule,  in  a  bill  for  specific  performance  of  a  contract, 
to  allow  a  defendant  to  show  that  it  is  unreasonable  or  unconscientious.*' 
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In  Willard  v.  Tayloe,  8  Wall.  567  (19  L.  Ed.  501),  Mr.  Justice  Field 
said: 

"In  general  it  may  be  said  that  the  specific  relief  will  be  granted  when  it  > 
is  apparent,  from  a  Tiew  of  all  the  circumstances  of  the  particular  case, 
that  it  will  subserve  the  ends  of  justice,  and  that  it  will  be  withheld  when, 
from  a  like  view,  it  appears  that  it  will  produce  hardship  or  injustice  to 
either  of  the  parties.  It  is  not  sufficient,  as  shown  by  the  cases  cited,  to 
call  forth  the  equitable  interposition  of  the  court  that  the  legal  obligation 
under  the  contract  to  do  the  specific  thing  desired  may  be  perfect  It  must 
also  appear  that  the  specific  enforcem^it  will  work  no  hardship  or  injustice, 
for,  if  that  result  would  follow,  the  court  will  leave  the  parties  to  their 
remedies  at  law." 

In  Pope  Manufacturing  Co.  v.  Gormully,  144  U.  S.  224-236, 12  Sup. 
Ct.  632,  637,  36  L.  Ed.  414,  Mr.  Justice  Brown  said: 

"To  stay  the  arm  of  a  court  of  equity  from  enforcing  a  contract,  it  is  by 
no  means  necessary  to  prove  that  it  is  invalid;  from  time  to  time  immemorial 
it  has  been  the  recogi^zed  duty  of  such  courts  to  exercise  a  discretion,  to 
refuse  their  aid  in  the  enforcement  of  unconscionable,  oppressive,  or  in- 
iquitous contracts,  and  to  turn  the  party  claiming  the  benefit  of  such  con- 
tract over  to  a  court  of  law." 

The  contract  in  the  present  case  had,  at  the  time  when  it  was  made, 
no  reference  to  any  property  then  owned  by  the  contracting  parties,  or 
even  to  property  then  in  existence.  It  did  not  obligate  the  appellee. 
Gates,  ever  to  go  to  Alaska  or  to  acquire  property  there.  It  bound  him 
during  his  lifetime  to  transfer  to  the  appellant  a  one-fifth  interest  in 
all  property  of  every  description  that  he  might  acquire  in  Alaska  by 
whatever  means,  whether  by  location,  purchase,  devise,  gift,  or  inheri- 
tance— property  of  which  neither  party  could  know  even  approximately 
the  value.  It  was  a  bargain  made  in  the  dark.  The  complaint  is  silent 
as  to  the  means  whereby  the  property  therein  described  was  obtained 
by  Gates.  It  alleges  that  its  value  is  more  than  $750,000.  For  aught  that 
appears  in  the  complaint  to  the  contrary,  the  appellee.  Gates,  purchased 
this  property  and  paid  therefor  its  full  value.  The  appellant,  for  the 
payment  of  $1,000  in  cash  and  the  cancellation  of  a  debt  of  $11,225, 
which  may  or  may  not  have  been  valid  or  collectible,  now  comes  into  a 
court  of  equity  and  asks  the  court  to  decree  that  the  appellee.  Gates, 
transfer  to  him  property  of  the  value  of  more  than  $150,000.  If  he 
now  has  the  right  to  such  relief,  it  follows  that  he  may  hereafter  sus- 
tain suits  to  acquire  a  like  interest  in  all  property  of  every  nature  and 
description  which  Gates  may  at  any  time  obtain  in  Alaska,  and  that  such 
right  will  end  only  with  the  life  of  Gates.  Courts  of  equity  have  often 
decreed  specific  performance  where  the  consideration  was  inadequate, 
and  it  may  be  said  in  general  that  mere  inadequacy  of  consideration  is 
not  of  itself  ground  for  withholding  specific  performance  unless  it  is  so 
gross  as  to  render  the  contract  unconscionable.  But  where  the  consid- 
eration is  so  grossly  inadequate  as  it  is  in  the  present  case,  and  the 
contract  is  made  without  any  knowledge  at  the  time  of  its  making  on  the 
part  of  either  of  the  parties  thereto  of  the  nature  of  the  property  to 
be  affected  thereby,  or  of  its  value,  no  equitable  principle  is  violated  if 
specific  performance  is  denied,  and  the  parties  are  left  to  their  legal 
remedies,  if  any  they  have.  In  King  v.  Hamilton,  supra,  specific  per- 
formance of  a  contract  for  the  sale  of  a  patented  grant  of  land  within  the 
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Virginia  Military  District  was  denied  in  a  case  where  the  patent  speci- 
fied, and  the  parties  understood,  that  the  grant  contained  1,533V4  acres, 
and  it  subsequently  appeared  from  a  survey  that  it  contained  876  acres 
in  excess  of  that  quantity.  In  Day  v.  Newman,  10  Ves.  Jr.  300,  Lord 
Alvanley  refused  to  enforce  the  specific  performance  of  an  agreement 
for  the  sale  for  £20,000  of  an  estate  worth  only  £10,000.  There  was  no 
actual  fraud  in  the  case,  but  the  inadequacy  was  so  great  that  the  court 
would  not  enforce  it.  In  Earl  of  Chesterfield  v.  Jansen,  2  Ves.  Sr. 
125,  Lord  Hardwicke  declared  unconscionable  a  contract  whereby  an 
expectant  heir,  in  consideration  of  £5,000,  obligated  himself  to  pay  £10,- 
000  out  of  his  grandmother's  estate  if  he  survived  her,  but  was  to  pay 
nothing  if  she  survived  him.  In  Mississippi  &  Missouri  R.  R.  Co.  v. 
Cromwell,  91  U.  S.  643,  23  L.  Ed.  367,  Mr.  Justice  Bradley  said : 

"He  comes  into  court  with  a  very  bad  grace  when  he  asks  to  use  Its 
extraordinary  power  to  put  him  in  possession  of  $30,000  worth,  of  stock 
for  which  he  paid  only  $50.  The  court  is  not  bound  to  shut  its  eyes  to 
the  evident  character  of  the  transaction.  It  will  never  lend  its  aid  to  carry 
out  an  unconscionable  bargain,  but  will  leave  the  party  to  his  remedy  at 
law." 

The  facts  presented  in  the  complaint  are  not  such  as  to  entitle  the 
court  to  retain  the  case  for  the  assessment  of  such  damages  as  the  ap- 
pellant may  have  sustained  for  breach  of  the  contract.  A  court  of 
equity  will  not  grant  pecuniary  compensation  in  lieu  of  specific  per- 
formance unless  the  case  presented  is  one  for  equitable  interposition 
such  as  would  entitle  the  plaintiflF  to  performance  but  for  intervening 
facts,  such  as  the  destruction  of  the  property,  the  conveyance  of  the 
same  to  an  innocent  third  person,  or  the  refusal  of  the  vendor's  wife  to 
join  in  a  conveyance.  Cooley  v.  Lobdell,  153  N.  Y.  596,  47  N.  E.  783 ; 
Matthews  v.  Matthews,  133  N.  Y.  679,  31  N.  E.  519 ;  Bourget  v.  Mon- 
roe, 58  Mich.  573,  25  N.  W.  514;  Eastman  v.  Reid,  101  Ala.  320,  13 
South.  46 ;  Milkman  v.  Ordway,  106  Mass.  232. 

The  decree  of  the  court  below  is  affirmed. 


(154  Fed.  484.) 

FIDELITY  &  CASUALTY  CO.  OF  NEW  YORK  v.   THOMPSON. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  18»  1907.) 

No.  2,435. 

1.  Trial— Motion  fob  Directed  Verdict— Denial—Waiver. 

A  motion  for  a  directed  verdict  at  the  conclusion  of  plaintiff's  case  In 
chief  is  waived  by  <^fendanfs  introduction  of  evidence  in  its  own  be- 
half. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trial,  S  983.] 

2.  Writ  op  EiRROR— Review— Necessity  op  Exception. 

A  motion  for  a  directed  verdict  at  the  close  of  all  the  evidence  Is 
waived,  where  a  direct  ruling  thereon  is  not  Insisted  on  and  no  excep- 
tion is  reserved. 

[Ed.  Note.—For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error,  i 
1583.] 
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8.  Same— Motion  for  New  Tbial— Review— Discretion  of  Trial  CJourt. 

The  denial  of  a  motion  for  a  new  trial  in  a  federal  court  is  an  exercise 
of  discretion  which  Is  not  reviewable  by  the  Circuit  Court  of  Appeals. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Er- 
ror, 8  3864.] 

4.  INBUBANCE— Accident  Polict— Blood  Poisoning. 

An  accident  policy  covered,  inter  alia,  blood  poison  sustained  by  physi- 
cians or  surgeons  resulting  from  septic  matter  introduced  into  the  system 
through  "wounds"  suffered  In  professional  operations.  Plaintiff,  a  den- 
tist, was  operating  on  a  patient,  who  suddenly  coughed,  and  particles  of 
septic  matter  from  his  mouth  were  thrown  against  the  mucous  mem- 
brane of  plaintiff's  eye.  The  septic  matter,  without  abrading,  penetrating 
or  bruising  the  membrane.  Infected  it  and  caused  blood  poisoning.  Held, 
that  plaintiff  had  not  received  any  wound,  within  the  meaning  of  the  pol- 
icy, and  was  not  entitled  to  recover  under  such  provision. 

[Ed.  Note. — Accident  Insurance,  risks  and  causes  of  loss,  see  note  to 
National  Accident  Society  v.  Dolph,  88  a  0.  A.  8.] 

5.  Same— "Wounds"— Definition. 

It  was  error  for  the  court  under  such  circumstances  to  charge  that  the 
term  "wound"  as  used  in  the  policy  included  any  lesion  of  the  body  re- 
sulting from  external  violence,  whether  accompanied  by  a  rupture  of  the 
skin  or  mucous  membrane  or  not. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Colorado. 

George  L.  Nye  (W.  Scott  Bicksler  and  Edmon  G.  Bennett,  on  the 
brief),  for  plaintiff  in  error. 

Charles  A.  Murray  (Thomas  B.  Stuart,  on  the  brief),  for  defendant 
in  error. 

Before  SANBORN  and  VAN  DEVANTER,  Circuit  Judges,  and 
PHILIPS,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  This  writ  of  error  challenges 
a  judgment  obtained  by  the  assured  upon  a  policy  of  accident  insur- 
ance. By  three  several  assignments  of  error  we  are  asked  to  say  that 
there  was  no  substantial  evidence  to  sustain  a  finding  for  the  plaintiff, 
and  therefore  that  a  verdict  for  the  defendant  should  have  been  directed. 
One  of  these  relates  to  the  denial  of  a  motion  for  a  directed  verdict 
made  by  the  defendant  at  the  conclusion  of  the  plaintiff's  case  in 
chief,  another  to  the  disposition  of  a  like  motion  made  at  the  conclu- 
sion of  all  the  evidence,  and  the  other  to  the  denial  of  a  motion  for  a 
new  trial. 

Of  these  assignments  it  is  sufficient  to  observe  that  the  first  motion 
and  the  exception  to  its  denial  were  waived,  because  the  defendant 
proceeded  to  introduce  evidence  in  its  own  behalf  (School  District  v. 
Chapman  [C.  C.  A.]  152  Fed.  887) ;» that  the  second  motion  was  also 
waived,  because  a  direct  ruling  thereon  was  not  insisted  upon,  and  no 
exception  was  reserved  in  that  connection  (Newport  News,  etc.,  Co.  v. 
Pace,  168  U.  S.  36,  16  Sup.  Ct.  743,  39  L.  Ed.  887;  National  Bank 
of  Boyertown  v.  Schufelt,  76  C.  C.  A.  187,  145  Fed.  609) ;  and  that 
error  cannot  be  assigned  upon  the  denial  of  the  third  motion,  because 
in  the  federal  courts  a  motion  for  a  new  trial  is  addressed  to  the 
sound  discretion  of  the  court  (St.  Louis  Southwestern  Ry.  Co.  v. 
Wainwright,  82  C.  C.  A.  16, 152  Fed.  624).    In  these  circumstances  tlie 

1  82  a  O.  A,  35. 
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defendant  is  not  in  position  to  question  the  submission  of  the  issues  to 
the  jury. 

By  the  policy  the  plaintiff  was  insured  "against  disability  *  *  * 
resulting  directly,  and  independently  of  all  other  causes,  from  bodily 
injuries  sustained  through  external,  violent  and  accidental  means," 
and  it  was  declared  therein: 

"This  policy,  subject  otherwise  to  all  Its  terms  and  conditions,  covers  blood 
poisoning  sustained  by  physicians  or  surgeons  resulting  from  septic  matter 
Introduced  into  the  system  through  wounds  suffered  in  professional  opera- 
tions." 

There  was  evidence  tending  to  show  that  the  plaintiff,  as  stated 
in  the  policy,  was  an  operating  dentist;  that  during  the  life  of  the 
policy  a  patient,  upon  whom  he  was  in  the  act  of  professionally  operat- 
ing for  affected  teeth,  suddenly  coughed,  and  thereby  particles  of  sep- 
tic matter  were  conveyed  from  the  patient's  mouth  to  the  conjunctiva, 
or  mucous  membrane,  of  the  plaintiff's  left  eye;  that  the  septic  mat- 
ter infected  this  membrane  and  was  thus  introduced  into  his  system, 
and  that  he  was  in  consequence  wholly  disabled  from  practicing  his 
profession  for  a  period  of  10  weeks,  and  partially  disabled  for  a  suc- 
ceeding period  of  26  weeks.  There  was  also  evidence  that  he  felt  the 
impact  of  the  particles  upon  the  surface  of  the  eye,  but  no  evidence 
that  it  produced  any  pain  at  the  time,  or  abraded,  penetrated,  broke, 
or  bruised  the  conjunctiva,  or  that  the  septic  matter  was  introduced 
into  his  system  otherwise  than  through  the  process  of  infection,  in  like 
manner  as  if  the  particles  had  entered  the  nose,  mouth,  or  throat  and 
had  lodged  upon  and  infected  the  mucous  membrane  thereof.  The 
defendant  requested  the  court  to  include  the  following  in  its  charge  to 
the  jury: 

"You  are  instructed  that  by  the  terms  of  the  plaintiff's  policy  of  insurance, 
it  is  made  to  cover  blood  poisoning  sustained  by  a  physician  or  surgeon 
resulting  from  septic  matter  Introduced  Into  the  system  through  woimds 
suffered  in  professional  operations;  but  you  are  also  instructed  that  there  is 
no  evidence  of  the  plaintiff  having  received  any  wound,  and  he  must  recover, 
if  at  all,  upon  other  provisions  of  the  policy." 

But  the  court  denied  the  request,  and  included  in  the  charge  the  fol- 
lowing definition  of  the  word  "wound,"  taken  from  the  Century  Dic- 
tionary : 

"In  surgery,  a  solution  of  the  continuity  of  any  of  the  tissues  of  the  body, 
Involving  also  the  skin  and  mucous  membrane  of  the  part,  caused  by  some 
external  agent,  and  not  the  result  of  disease.  In  medical  jurieprudence,  any 
lesion  of  the  body  resulting  from  external  violence,  whether  accompanied  or 
not  by  rupture  of  the  skin  or  mucous  membrane — thus  differing  from  the 
meaning  of  the  word  when  used  in  surgery." 

Exception  was  taken  to  the  refusal  to  instruct  as  requested,  and 
to  the  definition  given  to  the  word  "wound,"  and  error  is  assigned  upon 
both. 

Without  doubt,  it  is  essential  to  a  right  of  recovery  under  the  pro- 
vision relating  to  blood  poisoning  that  the  septic  matter  should  have 
been  introduced  into  the  system  through  a  wound ;  and  this  much,  as 
we  understand  it,  is  conceded  by  counsel  for  the  plaintiff.  What,  then, 
is  a  wound  within  the  meaning  of  this  provision?    No  purpose  would 
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be  served  by  stating  the  various  meanings  ascribed  to  the  word  by 
lexicographers,  writers  on  medical  jurisprudence,  and  judges,  for  they 
all  recognize  that  one  of  its  well-recognized  meanings — that  principal- 
ly employed  in  surgery — includes  an  abrasion,  breach,  or  rupture  of 
the  skin  or  mucous  membrane,  whereby  animal  venom  or  virus,  or 
some  impure,  poisonous,  or  irritating  matter,  may  gain  entrance  to  the 
underl3dng  tissues  and  contaminate  the  blood ;  and  this,  as  we  think, 
is  the  sense  in  which  it  is  employed  in  this  provision.  It  is  there  used 
only  in  respect  of  physicians  and  surgeons  when  performing  profes- 
sional operations,  and  then  only  in  respect  of  a  bodily  injury  through 
which  septic  matter  mav  be  introduced  into  the  system  and  result  in 
blood  poisoning.  Plainly,  therefore,  it  refers  to  such  a  wound  as  re- 
moves the  protection  given  to  the  tissues  and  blood  by  the  skin  and 
mucous  membrane  and  so  permits  of  the  introduction  of  septic  matter 
capable  of  poisoning  the  blood ;  in  other  words,  it  refers  to  an  abra- 
sion, breach,  or  rupture  of  the  natural  covering  through  which  the 
septic  matter  may  gain  entrance.  As  so  employed,  it  does  not  embrace 
such  a  wound  as  is  described  in  the  latter  portion  of  the  definition 
given  in  the  charge,  and  does  not  include  the  blowing  against  the  eye 
of  that  which  does  not  mechanically  abrade,  break,  or  rupture  the  con- 
junctiva, but  merely  communicates  to  it  an  infectious  disease  by  con- 
tact with  its  outer  surface.  So  far  as  is  disclosed  by  the  evidence, 
the  immediate  mechanical  effect  of  the  particles  blown  into  the  plain- 
tiff's eye  was  not  different  from  what  it  would  have  been  if  they  had 
consisted  of  so  much  pure  rain  water;  they  did  not  wound  it,  but  in- 
fected it  from  the  exterior,  operating  in  like  manner  as  do  some  other 
species  of  infecting  matter  when  they  come  in  contact  with  the  un- 
broken skin  or  mucous  membrane  of  other  parts  of  the  body.  Indeed, 
it  appears  that  the  pathogenic  germs  in  what  was  blown  into  the  eye 
were  chiefly  pneumococci,  which,  if  carried  into  tiie  lungs,  produce 
pneumonia;  but  it  would  not  be  said  in  such  a  case  that  the  infection 
of  the  lungs  was  through  a  wound. 

Our  conclusion  is  that  the  instruction  requested  should  have  been 
given,  and  also  that  the  latter  part  of  the  definition  which  was  given 
to  the  word  "wound"  is  rendered  inappropriate  by  the  other  terms  of 
the  provision  relating  to  blood  poisoning. 

The  judgment  is  accordingly  reversed,  with  a  direction  to  grant  a 
new  triaL 


<154  Fed.  487.) 

8PRINQS  &  CO.  ▼•  CARPENTER  et  al. 

(Circuit  Court  of  Appeals,  Pourtli  Circuit    May  31,  1907.) 

No.  735. 

Oaming— SPEOuuLTiyB  Tbawsaotions— Sales  fob  Futube  Delivbbt— Notbs^ 
VAUDmr. 

It  was  no  defense  to  a  note  given  to  plaintiffs  for  balance  due  them  on 
certain  transactions  in  the  purchase  and  sale  of  cotton  for  future  deliv- 
ery in  accordance  with  the  rules  of  the  New  York  Cotton  £2xchange  that 
the  transactions  were  mere  gambling  contracts  and  that  the  note  was  given 
to  secure  losses,  in  the  absence  of  proof  that  plaintiffs  had  knowledge 
of  defendant's  intention  during  such  transactions,  if  such  intention  ex- 
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Isted,  not  to  receive  the  cotton  purchased  by  plaintiffs  for  them  under  the 
contracts  nor  to  deliver  that  sold  on  the  maturity  of  the  contracts. 

[Ed.  Note. — ^For  cases  in  point,  see  Gent  Dig.  yoL  24,  Qamlng,  §S  89-^14; 
vol.  7,  Bills  and  Notes,  8  075.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  at  Greenville. 

C.  P.  Sanders  (H.  E.  De  Pass,  on  the  brief),  for  plaintiff  in  error. 
H.  J.  Haynsworth,  for  defendants  in  error. 

Before  GOFF,  Circuit  Judge,  and  WADDILL  and  BOYD,  District 
Judges. 

GOFF,  Circuit  Judge.  The  plaintiffs  below,  plaintiffs  in  error  here, 
instituted  this  suit  to  recover  the  amount  due  on  a  note  held  by  them, 
executed  by  the  defendants  below,  now  defendants  in  error.  The  de- 
fendants in  their  answer  pleaded  that  the  transactions,  in  settlement  of 
which  the  note  in  suit  was  given,  were  all  gambling  transactions,  and 
that  said  note  was  simply  security  for  losses  which  had  accrued  on 
certain  gambling  contracts  for  the  future  delivery  of  cotton,  without 
any  intention  on  the  part  of  defendants,  or  either  of  them,  or  of  the 
other  parties  thereto,  to  take  or  deliver  said  cotton,  the  purpose  being  to 
speculate  upon  the  rise  and  fall  of  the  markets ;  and  that  the  transac- 
tions mentioned  were  in  violation  of  the  laws  of  the  state  of  South 
Carolina,  whereby  said  note  became  void.  Upon  the  trial  before  the 
jury  the  plaintiffs  introduced  evidence  showing  the  nature  of  the  con- 
tracts, and  that  under  the  rules  of  the  New  York  Cotton  Exchange, 
where  the  cotton  was  purchased  and  sold,  such  contracts  required  the 
actual  delivery  of  the  cotton,  and  also  that  such  contracts  were  made 
in  contemplation  of  such  actual  delivery.  The  plaintiffs  testified  that 
they  had  no  knowledge  of  any  intention  on  the  part  of  defendants  not 
to  receive  or  deliver  cotton  when  the  contracts  matured.  The  evidence 
offered  by  defendants  did  not  show  knowledge  on  the  part  of  plaintiffs 
of  the  intention  of  defendants  not  to  receive  or  deliver  the  cotton  on 
the  maturity  of  the  contracts,  other  than  that  indicated  by  the  character 
of  the  contracts  themselves.  At  the  close  of  the  testimony  the  plaintiffs 
moved  the  court  to  direct  a  verdict  in  their  favor,  as  tiie  undisputed 
testimony  demonstrated  that  the  cotton  was  bought,  and  tfie  contracts 
were  made,  under  the  regulations  of  said  Cotton  Exchange,  and  that 
they  contemplated  the  actual  delivery  of  the  cotton,  which  was  actu- 
ally delivered  when  such  contracts  matured.  The  court  below  refused 
to  so  direct,  but  instructed  the  jury  that  it  was  the  duty  of  the  defend- 
ants to  satisfy  them  that  it  was  the  intention  of  defendants,  when 
they  entered  into  the  contracts,  to  gamble  on  the  future  price  of 
cotton,  and  also  that  plaintiffs  knew  of  such  intention.  The  jury  found 
for  the  defendants.  The  question  we  have  to  dispose  of  on  this  writ 
of  error  relates  to  the  refusal  of  the  court  below  to  direct  a  verdict  for 
the  plaintiffs  in  error. 

This  court  has  heretofore  construed  the  statute  and  announced  the 
law  applicable  to  this  case.  Parker  &  Co.  v.  Moore,  116  Fed.  799, 
53  C.  C.  A.  369.  We  do  not  find  it  necessary  in  the  case  we  now  dis- 
pose of  to  either  add  to  or  detract  from  the  conclusions  we  then  reached. 
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We  refer  to  that  case  as  one  controlling  this.  We  find  nothing  in  this 
record  showing  that  the  plaintiffs  below  knew  of  the  intention  of  the 
defendants  below — if  in  fact  they  had  such  intention — ^not  to  receive 
the  cotton  bought  for  them  under  their  contracts  upon  their  orders. 
This  being  so,  on  the  testimony  submitted  to  the  jury,  and  from  all 
proper  inferences  deducible  therefrom,  there  was  no  conclusion  that 
reasonable  men  should  have  reached,  save  only  a  verdict  for  the  plain- 
tiffs. It  was  therefore  a  matter  of  law  for  the  decision  of  the  court, 
and  it  erred  in  not  directing  a  verdict. 

The  case  will  be  remanded,  with  directions  to  set  aside  the  verdict 
and  grant  a  new  trial. 

Reversed, 


(154  Fed.  1006.) 

SCHALL  &  CO.  V.  UNITED  STATES. 

(Circuit  (3oiirt  of  Appeals,  Second  Circuit    March  4,  1907.) 

No.  194  (3,906). 

!•  Customs  Duties— Classification— Comfits— Maebons. 

The  term  "comfits'*  in  paragraph  263,  TariflP  Act  July  24,  1897,  c.  11, 
§  1,  Schedule  G,  30  Stat  171  [U.  S.  Comp.  St  1901,  p.  1651],  is  practically 
synonymous  with  ''confections,"  and  includes  boiled  marrong  (chestnuts) 
preserred  in  symp. 

2.  Same— Marbons— Nuts— Similitude. 

Marrons  (chestnuts)  preserved  in  syrup  are  not  dutiable  as  "nuts"  un- 
der paragraph  272,  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  G,  30 
Stat  172  [U.  S.  Comp.  St  1901,  p.  1652] ;  nor  do  they  resemble  nuts  suf- 
fici^itly  to  be  dutiable  at  the  same  rate  by  virtue  of  the  similitude  clause 
Ui  section  7  of  said  act,  30  Stat.  205  [U.  S.  Comp.  St  1901,  p.  1693]. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  is  an  appeal  from  a  decision  of  the  Circuit  Court  reversing  a 
decision  of  the  Board  of  United  States  General  Appraisers  (G.  A. 
5,908,  T.  D.  26,007),  which  reversed  the  assessment  of  duty  by  the 
collector  of  customs  at  the  port  of  New  York  on  certain  merchandise, 
which  the  board  held  dutiable  as  nuts  under  paragraph  272,  Tariff 
Act  July  24,  1897,  c.  11,  §  1,  Schedule  G,  30  Stat  172  [U.  S.  Comp. 
St.  1901,  p.  1652],  either  directly  or  by  virtue  of  the  similitude  clause 
in  section  7  of  said  act,  30  Stat  205  [U.  S.  Comp.  St.  1901,  p.  1693]. 

The  opinion  filed  below,  and  here  reprinted  from  147  Fed.  760,  was 
in  full  as  follows : 

PLATT,  District  Judge.  The  merchandise  in  suit  is  prepared,  be- 
fore it  is  imported,  in  the  following  manner :  A  large  chestnut,  grown 
in  Southern  France,  Italy,  and  Spain,  called  a  "marron,"  is  stripped 
of  its  covering,  and  the  inner  meaty  portion  is  boiled  in  plain  water 
to  make  it  soft  and  palatable ;  it  is  then  immediately  placed  in  a  light 
syrup  to  preserve  it,  and  a  vanilla  flavoring  is  added  to  increase  its 
delicacy.  Those  broken  in  this  operation  are  sent  over  in  fragments, 
and  those  which  retain  their  shape  are  sent  whole.  The  whole  marron 
brings  a  better  price  than  the  broken  pieces. 

To  place  such  an  article,  either  directly  or  by  similitude,  in  the  class 
of  "nuts  of  all  kinds,  shelled  or  unshelled,"  which  is  the  catch-all  par- 
agraph 272,  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  G,  30  Stat 
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172  [U.  S.  Comp.  St.  1901,  p.  1662],  after  almonds,  filberts,  and  pea- 
nuts have  been  specified  in  the  three  preceding  paragraphs,  at  diflferent 
rates  for  those  shelled  and  for  those  not  shelled,  is  intolerable.  If  it 
cannot  be  placed  in  paragraph  263,  §  1,  Scehedule  G.  30  Stat  171  [U. 
S.  Conip.  St.  1901,  p.  1651],  it  certainly  ought  to  be  classified  as  a 
nonenumerated  manufactured  article,  under  secticMi  6,  30  Stat.  205  [U. 
S.  Comp.  St  1901,  p.  1693],  because  it  has  advanced  far  beyond  the 
merchandise  referred  to  in  parag^ph  272;  but  with  that  matter  we 
have  no  concern  in  this  suit  Commercial  designation  does  not  affect 
the  question.  So  far  as  the  merchandise  in  suit  is  concerned,  we  are 
bound  to  use  plain,  ordinary,  common  sense  in  our  interpretation  of 
paragraph  263. 
The  important  part  is : 

*'263.  Comfits,  sweetmeats,  and  fruits  preserved  in  sugar,  «  «  «  not 
specially  provided  for  in  this  Act,  one  cent  per  pound  and  thirty-five  per  cent 
ad  valorem." 

If  the  principle  of  similitude  is  to  be  applied  now,  as  it  has  been  by 
the  Board  of  Appraisers  in  fitting  the  merchandise  into  paragraph 
272,  it  would  not  be  a  far  cry  at  all  to  take  advantage  of  "fruits  pre- 
served in  sugar,"  but  we  are  not  forced  into  that  position.  To  my 
mind,  the  word  "comfits"  is  broad  enough  to  comprehend  the  mer- 
chandise in  suit.  It  would  be  unfair  to  suspect  that  the  Congress  had 
a  moment  of  tautological  relapse  when  it  placed  the  words  ^'comfits" 
and  "sweetmeats"  in  the  same  paragraph.  The  legislative  mind  must 
have  found  a  distinction,  and  if  we  can  find  it,  we  may  be  helped  out 
of  our  dilemma. 

We  turn  to  the  dictionaries  in  common  use  in  1897,  and  we  find 
that  one  of  the  definitions  of  a  comfit  is  "a  confection."  The  two 
words  are  practically  synonymous.  In  the  Century  Dictionary  we 
find  that  a  confection  may  be  either  liquid  or  dry,  and  that  one  of  its 
meanings  is:  "Something  prepared  or  preserved  with  sugar  or 
syrup" ;  and  so  it  is  no  straining  of  language  to  hold  that  a  chestnut, 
which  is  only  palatable  in  the  condition  which  it  has  reached  after 
-  boiling,  if  placed  in  syrup  to  be  preserved  in  that  condition,  is  a  com- 
fit. The  board  admitted  a  doubt,  but  felt  constrained  to  give  the  im- 
porter the  benefit,  under  the  well-recognized  rule.  I  discover  no  shad- 
ow of  doubt  as  to  the  propriety  of  using  paragraph  263.  The  im- 
porter makes  the  point  that  the  word  "syrup"  appears  in  the  comfits 
paragraph  of  the  Acts  of  1883,  1890  and  1894,  and  is  omitted  in  the 
like  paragraph  of  1897 ;  but  as  the  syrup  used  as  a  preservative  is  sim- 
ply sugar  and  water,  and  the  sugar  furnishes  the  preservative  part, 
there  is  no  real  distinction.  "Syrup"  was  undoubtedly  omitted  from 
the  last  act  as  a  superfluous  word. 

The  decision  of  the  Board  is  reversed,  and  the  action  of  the  collector 
sustained. 

Hatch  &  Clute  (J.  Stuart  Tompkins,  of  counsel),  for  importers. 
D.  Frank  Lloyd,  Asst.  U.  S.  Atty. 

Before  WALLACE,  LACOMBE,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  Decree  affirmed  in  open  court  upon  opinion  of  the 
court  below. 
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<154  Fed.  377.) 

FIELDING  et  al.  v.  CROUSE-HINDS  BLBCTRIC  00. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  200. 

Patents— Invention— Blectbical  Receptacle. 

The  Fielding  patent  No.  714,290,  for  an  electrical  receptacle  which  cov- 
ers an  improvement  on  the  device  of  the  patentee's  earlier  patent  No.  660,- 
154,  is  void  for  lack  of  invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  appeal  from  a  decree  of  the  circuit 
court,  Southern  District  of  New  York,  dismissing  the  bill.  The  suit 
was  brought  for  infringement  of  Letters  Patent  No.  714,290,  issued 
Nov.  25,  1902,  on  application  filed  January  18,  1902,  to  Philip  H. 
Fielding  for  an  electrical  receptacle.  The  patent  describes  the  device 
as  an  improvement  upon  the  device  described  in  prior  letters  patent 
to  the  same  Fielding  No.  660,154  issued  October  23,  1900.  The  opin- 
ion of  the  circuit  court  is  reported  in  148  Fed.  230 ;  it  sets  forth  the 
facts  with  sufficient  fullness. 

W.  C  Stockbridge  and  Hubert  Howson,  for  appellants. 

A.  E.  Parsons  and  W.  A.  Redding,  for  appellee. 

Before  WAI.LACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  It  is  evident  from  the  opinion  that  the  judge  who 
heard  the  cause  at  circuit  was  induced  to  find  patentable  invention 
solely  because  of  the  testimony  as  to  large  sales.  He  says:  "The 
testimony  indicates  that  the  improvements,  though  narrow,  were  quick- 
ly appreciated  by  the  public  and  therefore  any  doubt  which  may  ex- 
ist *  *  *  may  fairly  be  resolved  in  favor  of  the  patent."  The 
evidence  showed  for  the  year  ending  October  1,  1902,  sales  of  161,- 
218  receptacles;  for  year  ending  October  1,  1903,  252,989;  for  year 
ending  October  1,  1904,  252,191 ;  for  year  ending  October  1,  1905, 
379,783.  This  was  accomplished  by  methods  of  advertising,  circulariz- 
ing and  placing  the  device  on  the  market,  at  a  cost  of  several  thousand 
dollars.  As  a  result  the  device  has  practically  supplanted  older  types. 
The  difficulty  with  this  testimony  however  is,  that  the  "device"  the 
witnesses  are  talking  about,  is  the  "Fielding  device,"  which  contains 
all  the  features  which  are  pointed  out  in  both  of  the  patents  above  re- 
ferred to.  The  utmost  that  could  be  claimed  for  the  testimony  is  that 
it  shows  an  appreciation  of  the  device  as  an  entirety.  It  is  valueless 
as  evidence  that  the  "improvement"  set  forth  in  the  second  patent 
which  is  the  only  one  sued  upon,  required  any  more  than  the  ordinary 
skill  of  the  art,  after  the  first  patent  had  shown  a  device  which  did 
away  with  the  necessity  of  cutting  away  the  moulding,  or  of  splicing 
the  circuit  wires  or  of  leaving  terminals  and  wires  exposed,  which  were 
disadvantages  inhering  in  the  earlier  type. 

The  district  judge  has  very  fully  set  forth  the  device  of  the  first  pat- 
ent, the  "improvement"  of  the  second  patent  and  the  prior  art;   it  is 
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unnecessary  to  repeat  the  descriptions.  To  protect  contact  points  so- 
that  an  arc  cannot  obtain  access  to  the  supporting  surface  was  an  im- 
portant and  well-known  feature  of  correct  installation  of  electric  de- 
vices, and  the  method  adopted  by  Fielding  (when  he  found  that  the 
device  of  his  first  patent  had  that  particular  defect)  to  conform  it  to 
the  canons  of  correct  construction  was  surely  too  obvious  to  be  con- 
sidered an  invention. 
The  decree  is  affirmed  with  costs. 


a54  Fed.  474.) 

THE  PHONIX. 

THE  GLADIATOR. 

(CIrcalt  Court  of  Appeals,  Second  Circait    Marcb  26,  1907.) 

Nos.  212,  218. 

Collision— Steam  Vessels  Meeting — Impbopeb  Navigation. 

Findings  of  the  trial  court  which  heard  the  testimony  that  a  tug  was 
solely  in  fault  for  a  collision  between  a  car  float  which  she  bad  in  tow 
and  a  meeting  steamship,  on  the  ground  that  she  failed  in  her  duty  to  pass 
on  the  starboard  side  of  the  steamship  as  required  by  the  position  and 
courses  of  the  two  vessels,  affirmed. 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

This  cause  comes  here  upon  appeal  from  decrees  of  the  District 
Court,  Southern  District  of  New  York,  which  held  the  Gladiator  solely 
in  fault  for  a  collision  between  a  car  float  which  she  had  in  tow  and 
the  steamship  Phonix. 

W.  S.  Montgomery,  Henry  Galbraith  Ward,  and  Robinson,  Biddle 
&  Ward,  for  appellant. 

F.  M.  Brown  and  Butler,  Notman  &  Mynderse,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  The  evidence  in  this  case  is  very  conflicting,  and 
we  do  not  find  in  it  sufficient  to  disturb  the  findings  of  the  district 
judge  as  to  the  position,  signals,  and  navigation  of  the  respective  ves- 
sels. He  saw  and  heard  all  the  important  witnesses,  and  was  better 
able  than  we  are  to  decide  which  were  the  more  credible.  Indeed,  as 
the  testimony  stands  in  the  printed  record,  we  think  the  weight  of 
evidence  supports  the  narrative  of  the  Phonix  in  its  essential  par- 
ticulars. We  find  the  testimony  of  the  master  of  the  tug  Wadley 
especially  persuasive,  since  he  was  following  close  behind  the  Gladia- 
tor, in  a  position  where  prudent  navigation  required  him  to  watch  her 
movements  and  those  of  the  Phonix  in  order  to  regulate  his  own.  His 
attention  was  attracted,  therefore,  to  both  boats  at  the  critical  time 
when  they  first  began  to  navigate  with  reference  to  each  other.  We 
concur  in  the  conclusion  that : 

"The  situation  and  courses  of  the  two  vessels  at  that  time  were  so  far  on 
the  starboard  of  each  other  that  they  were  not  to  be  considered  as  meeting 
bead  and  head,  and  it  was  the  duty,  therefore,  of  each  to  pass  on  the  starboard 
side  of  the  other.*' 
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The  Phonix  navigated  in  conformity  to  that  obligation.  The  Gladi- 
ator did  not. 

The  decree  is  affirmed,  with  interest  and  costs. 

NOTEl— The  following  is  the  opinion  of  Holt,  District  Judge. 

HOI/r,  District  Judge.  The  evidence  in  this  case  is  very  conflicting.  My 
<x)ncluslon  Is,  however,  that  the  proper  time  for  the  pilots  of  the  Phonix  and 
the  Gladiator  to  decide  what  course  to  adopt  to  pass  each  other  in  safety  was 
Immediately  after  the  ferryboat  had  passed  before  the  PhOnlx.  In  my  opin- 
ion, the  situation  and  courses  of  the  two  vessels  at  that  time  were  so  far  on 
the  starboard  of  each  other  that  they  were  not  to  be  considered  as  meeting 
head  and  head,  and  it  was  the  duty,  therefore,  of  each  to  pass  on  the  starboard 
side  of  the  other.  The  testimony  of  the  witnesses  for  the  PhiJnix  is  that  she 
gave  two  signals  of  two  blasts  each,  to  indicate  that  intention.  The  testimony 
of  the  witnesses  for  the  Gladiator  is  that  the  vessels  were  in  such  a  situa- 
tion that  the  Gladiator  had  a  right  to  pass  port  to  port;  that  she  sounded  one 
whistle,  and  received  no  answer,  and  then  another,  and  still  received  no  an- 
swer, and  that  she  meanwhile  held  her  course  and  speed.  Under  these  cir- 
<nimstances,  I  think  that  the  Gladiator  was  in  fault  for  attempting  to  pass 
port  to  port,  and  for  not  stopping  and  giving  alarm  whistles,  if  it  is  true  that 
she  received  no  reply  to  her  one  whistle  signal.  But  her  pilot  admits  that 
he  heard  a  signal  of  two  whistles,  but  asserts  that  he  supposed  that  the  sig- 
nal was  given  to  some  ferryboats  in  the  river.  I  think  he  had  no  right  to  make 
«uch  an  assumption;  but  if  he  did,  the  natural  inference  from  such  a  signal 
would  be  that  the  PhSnix  would  certainly  not  port  her  helm,  but  would  prob- 
ably either  hold  her  course  or  starboard  somewhat,  to  be  sure  to  clear  the 
ferryboats.  The  Ph5nix  was  bound  for  Pier  13,  on  the  New  York  side  of  the 
£ast  River.  Her  natural  course,  therefore,  on  an  ebb  tide  after  rounding  the 
Battery,  would  be  to  go  directly  up  towards  Pier  13,  on  the  New  York  side.  I 
think  the  narrow  channel  rule  has  no  application.  It  does  not  apply  to  vessels 
going  from  one  part  of  a  harbor  to  another.  The  PhSnix  could  not  be  required, 
under  the  circumstances,  to  go  over  to  the  Brooklyn  side  of  the  river,  and 
then  return.  Such  a  course  would  make  it  difficult  for  her  to  dock  safely  on 
an  ebb  tide.  The  Gladiator,  if  she  had  an  adequate  lookout,  which,  on  the 
-evidence,  seems  to  me  doubtful,  ought  not  to  have  failed  to  perceive  that  the 
Phdnix,  after  rounding  the  Battery,  was  turning  in  to  the  New  York  shore. 
There  was  plenty  of  room  for  the  Gladiator  to  pass  the  PhOnix  on  the  latter's 
starboard  side.  Indeed,  the  collision  occurred  so  near  to  the  New  York  shore 
that  it  seems  to  me  difficult  to  account  for  the  action  of  the  Gladiator  in  get- 
ting into  the  position  in  which  she  was  at  the  time  of  the  collision. 

My  conclusion  is  that  the  Gladiator  was  solely  at  fault  for  the  collision. 
A  decree  may  be  entered  accordingly. 

Jany.  2,  1906. 


Digitized  by  VjOOQ IC 


334  83  C.  C.  A.  RBP0BT8. 

(154  Fed.  856.) 

MICHAELSBN  T.  SBCURITT  MUT.  LIFE  INS.  00. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  13,  1907.) 

No.  20,  March  Term,  1907. 

Insttbanos— Anticipating  Bbeach  'ti    Contbact  fob  Life  Insttbancb— Rxu- 

BDT. 

Under  the  law  of  New  York  the  wrongful  refusal  of  a  life  insurance 
company  to  receive  premiums  on  a  policy  which  are  due  by  its  terms  and 
to  continue  the  policy  in  force  is  a  breach  of  the  contract  which  entitles 
the  policy  holder  to  maintain  an  action  to  recover  damages  therefor. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  yol.  28,  Insurance,  H  513- 
615.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District   of  Pennsylvania. 

For  opinion  below,  see  150  Fed.  224. 

Ruby  R.  Vale  and  Edward  W.  Magill,  for  plaintiff  in  error. 
Joseph  H.  Taulane,  Thomas  Earle  White,  Fredric  William  Jenkins, 
and  White,  White   &  Taulane,  for  defendant  in  error. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

BUFFINGTON,  Circuit  Judge.  In  this  case,  Michaelsen,  herein 
styled  plaintiff,  held  a  policy  of  insurance  on  his  own  life,  issued  by 
the  Security  Mutual  Life  Insurance  Company,  herein  styled  defend- 
ant. It  was  agreed  between  the  parties  tiiat  plaintiff  should  surren- 
der his  policy  and  defendant  should  substitute  for  it  another.  Plain- 
tiff accordingly  surrendered  his  policy,  receiving  a  receipt  therefor 
which  stipulated  "that  the  surrendered  policy  shall  remain  in  full  force 
and  effect  until  the  issuance  of  the  new  policy,  unless  previously  ter- 
minated by  failure  to  pay  premiums  thereon  when  due."  Some  time 
later  defendant  tendered  him  a  new  policy  which  plaintiff  alleged  was 
not  the  kind  agreed  to  be  delivered.  He  refused  to  accept  the  same, 
demanded  a  return  of  his  old  policy,  and  tendered  the  annual  premium 
thereon.  The  defendant  refused  to  deliver  that  policy,  and  refused 
to  receive  the  premium  thereon.  Thereupon  plaintiff  brought  suit, 
alleging  two  causes  of  action,  viz.:  First,  that  defendant  had  un- 
warrantably refused  to  receive  the  annual  premiums  due  on  his  origi- 
nal policy ;  and,  secondly,  that  defendant  failed  to  carry  out  its  agree- 
ment to  substitute  a  particular  kind  of  policy  in  exchange  for  the  origi- 
nal policy.  There  was  a  general  verdict  for  plaintiff.  Under  the  is- 
sues raised  such  verdict  established  the  facts,  first,  that  the  defendant 
broke  its  contract  to  deliver  the  policy  stipulated  for,  and,  secondly, 
that  it  unwarrantably  refused  to  accept  the  premiums  on  the  original 
policy.    The  policy  provided : 

*'Tbe  place  of  this  contract  is  expressly  agreed  to  be  the  Home  Office  of  the 
Association  in  the  City  of  Binghamton,  New  York,  and  this  contract  shall  be 
governed  by  and  construed  only  according  to  the  laws  of  the  State  of  New 
York." 

Now  it  is  clear  that  under  the  decisions  of  the  New  York  courts  the 
obligation  of  the  insured  to  pay  the  yearly  premiums  on  his  policy  im- 
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plies  a  corresponding  obligation  on  the  insurer  to  receive  such  pre- 
miums yearly,  so  long  as  the  policy  remains  in  force  (Fisher  v.  Hope 
Mutual  Life  Insurance  Comany,  69  N.  Y.  163),  and  an  unjust  refusal 
to  accept  such  premiums  constitutes  a  breach  of  the  contract  (Speer 
V.  Phoenix  Life  Insurance  Company,  36  Hun  [N.  Y.]  324).  In  the 
latter  case  it  is  said: 

"The  defendant  by  refusing  to  receive  the  premium  and  continue  the  policy 
broke  the  contract  at  the  date  of  such  refusal,  and  subjected  itself  to  the 
consequences  that  follow  the  breach  of  a  binding  agreement.  The  plaintifC 
has  two  remedies:  One,  to  enforce  the  policy  in  equity  by  compelling  the  com- 
pany to  receive  the  premium  and  continue  the  Insurance  in  force ;  the  other, 
to  recover  at  law  such  damages  as  he  sustained  by  reason  of  the  breach.*' 

In  People  v.  Security,  etc.,  Co.,  78  N.  Y.  125,  34  Am.  Rep.  622,  it 
is  said: 

**The  agreement  is  necessarily  implied  that  the  company  will  receive  the 
premiums  and  keep  the  policy  in  life.  ♦  ♦  ♦  Therefore  when  it  violates  the 
law,  ♦  ♦  ♦  makes  it  impossible  for  the  assured  to  pay  premiums,  and  fails 
to  carry  the  policies,  it  has  broken  its  engagements  with  its  policy  holders  and 
becomes  liable  to  them  on  account  of  such  breach.  The  policy  holders  then 
have  a  claim  for  damages,  Just  as  they  would  have  if  while  doing  business 
it  had  without  Just  cause  refused  to  receive  the  payment  of  premiums  and  to 
continue  the  policies  in  life." 

In  Kenyon  v.  National  Life  Ass'n,  39  App.  Div.  293,  57  N.  Y.  Supp. 
60,  it  was  held  that  where  the  company  wrongfully  refused  to  re- 
ceive a  premium  the  insured  "might  elect  to  consider  the  policy  at  an 
end  and  bring  an  action  to  recover  the  just  value  of  the  policy."  Un- 
der the  decisions  referred  to,  a  right  of  action  upon  a  wrongful  re- 
fusal to  accept  accrued,  and  an  action  could  have  been  maintained  in 
the  courts  of  New  York.  That  action  being  brought  in  the  court  be- 
low, the  plaintiff,  under  the  facts  determined  by  this  jury,  was  en- 
titled to  have  his  damages  assessed  ih  accordance  with  our  decision  in 
Supreme  Council  v.  Black,  123  Fed.  650,  59  C.  C.  A.  414.  Notwith- 
standing such  a  verdict  for  the  plaintiff,  the  court  below  felt  con- 
strained under  certain  New  York  decisions  to  enter  judgment,  for  the 
defendant  on  the  ground  that,  this  being  a  New  York  contract,  a  suit 
for  damages  would  not  lie  in  New  York  on  an  anticipatory  breach  of 
an  insurance  policy  by  a  mutual  insurance  company.  In  view  of  the 
express  holdings  above  noted  that  such  an  action  will  lie,  we  cannot 
accord  to  the  cases  cited  the  effect  given  by  the  court  below.  The  case 
of  Langan  v.  Supreme  Council,  174  N.  Y.  270,  66  N.  E.  932,  does  not 
hold  there  can  be  no  anticipatory  breach  whatever  of  an  insurance 
policy  which  will  warrant  a  suit  in  the  New  York  courts  for  damages 
of  a  breached  contract,  but  only  that  the  facts  of  that  case  did  not 
show  a  breach  of  contract  which  justified  an  action  for  damages.  Far 
from  denying  that  there  could  be  no  breach  by  way  of  anticipation; 
the  contrary  is  virtually  assumed.    Thus  the  court  say: 

*'It  is  assumed  by  the  plaintiff  that  there  has  been  such  a  breach  of  the 
defendant's  contract  of  insurance  as  to  entitle  him  to  bring  an  action  for  the 
recovery  of  damages  therefor.  This  assumption  is  incorrect  ♦  ♦  ♦  The 
action  of  the  defendant  in  the  attempted  amendment  of  the  by-law  which 
was  in  force  when  the  plaintiff  Joined  the  association  and  received  his  cer- 
tificate was  wholly  ineffectual  to  deprive  him  of  any  rights  which  had  be- 
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come  Tested.  It  was  b^ond  the  power  of  the  defoidant  to  affect  the  ob- 
ligation  expressed  in  the  certificate,  without  the  consent  of  its  holder. 
Weber  t.  Supreme  Tent  of  K.  of  M.,  172  N.  Y.  490,  65  N,  E.  258.  92  Am.  St 
Rep.  758.  If,  therefore,  the  amendment  was  TOid  and  inoperative,  the  con- 
tract of  Insurance  remained  unaltered  and  impaired.  Its  enactment  con- 
stituted no  breach  <^  contract." 

The  case  of  Kelly  v.  Security  Company,  186  N.  Y.  16,  78  N.  E.  584, 
turned  on  the  question  of  the  suflSciency  of  the  pleadings.  It  was 
there  said: 

'*Wbat  breach  was  alleged?  The  only  allegation  on  that  subject  is  that 
the  defendant  wrongfully  declared  the  contract  'roid  and  forfeited,'  denied 
that  the  plaintiff  had  *any  rights  thereunder,'  and  refused  *to  continue  said 
policy  in  force.'  •  •  *  There  is  no  allegation  of  a  refusal  to  receive  pre- 
miums or  ^ye  receipts  therefor." 

Manifestly  that  case  is  not  controlling  in  a  case  like  the  present, 
where  the  company  wrongfully  retained  the  policy,  wholly  repudiates 
it,  and  absolutely  refuses  to  receive  any  premiums  thereon.  We  are 
therefore  of  opinion  the  judgment  should  be  reversed  and  the  court 
below  directed  to  enter  judgment  for  the  plaintiff. 


a54  Fed.  858.) 

RUBBER  TIRE  WHEEL  CO.  V.  MILWAUKEE  RUBBER  WORKS  CX>. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  le,  1907.) 

No.  1,836. 

1.  Patents— SooPE  of  Monopoly  Gsanted— Etfeot  of  State  Statutes. 

A  state  statute  cannot  interfere  with  the  monopoly  granted  to  a  pat- 
entee and  his  assignees  under  the  federal  laws. 

2.  Samb— Policy  of  Patent  Laws. 

The  public  policy  declared  by  the  patent  laws  is  that  It  Is  for  the  benefit 
of  the  public  to  stimulate  inyention  and  that  inventors  shall  publish  their 
inventions,  and  to  that  end,  and  in  consideration  of  such  publication,  to  be- 
come efl^ective  at  the  end  of.  17  years,  they  insure  to  a  patentee  in  the 
meantime  absolute  protection  in  the  right  to  exclude  every  one  else  from 
making,  using,  or  vending  the  thing  patented  without  his  consent 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  88^  Patents,  S  !•] 
8.  Saicb—Liobnses— Legality  of  Conditions. 

Use  of  a  patented  invention  cannot  be  had  except  on  the  inventor's 
terms,  and  the  requirement  that  a  licensee  Join  other  licensees  in  a  com- 
bination or  pool  to  control  the  prices  and  output  of  an  innocuous  patented 
article  is  not  in  violation  of  the  Sherman  anti-trust  act  of  July  2,  1890  (26 
Stat  209,  c.  647,  fi  1  [U.  S.  Comp.  St  1901,  p.  8200]).  Patented  articles,  un- 
less and  until  they  are  released  by  the  owner  of  the  patent  from  the  do- 
minion of  his  monopoly,  are  not  articles  of  trade  or  commerce  among  the 
several  states  within  the  meaning  of  such  act,  because  they  are  not  artides 
in  which  the  people  are  entitled  to  freedom  of  trade. 

4.  Same— Deobes  Adjudoinq  Invalidity— Scope  and  I3ffeot. 

A  suit  for  infringement  of  a  patent  is  not  a  proceeding  in  rem,  and  a 
decree  of  a  Circuit  Court  of  Appeals  in  such  a  suit  adjudging  a  patent 
void  is  binding  only  on  the  parties,  and  does  not  affect  the  validity  of  a 
license  contract  subsequently  made  between  the  owner  of  the  patent  and 
others,  which  Is  enforceable  as  fully  and  to  the  same  extent  in  the  circuit 
in  which  such  decree  was  rendered  as  elsewhere  in  the  United  States. 
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XL  Sake— License  Contbacts—Leoalitt. 

A  system  of  contracts  between  the  owner  of  a  patent  for  robber-tired 
wheels  and  its  licensees,  fixing  uniform  prices  and  the  percentage  of  the 
whole  output  which  should  be  made  and  sold  by  each  licensee,  and  pro- 
Tiding  that  the  business  of  all  should  be  superrised  by  commissioners  ap- 
pointed by  the  licensor,  is  not  rendered  invalid  by  a  provision  for  the  ac- 
cumulation of  a  fund  by  such  commissioners  with  power  to  use  the  same 
with  the  consent  of  a  majority  in  the  purchase  of  tires  from  any  or  all 
of  the  licensees  and  to  sell  the  same  to  the  trade  at  such  prices  as  they 
should  deem  for  the  best  interest  of  all ;  It  being  within  the  right  of  the 
owner  of  the  patent,  either  itself  or  through  its  licensees,  to  push  the  sale 
of  its  tires,  and,  in  doing  so,  to  undersell  the  makers  of  other  tires  or  in- 
fringers. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

For  opinion  below,  see  142  Fed.  631, 

A.  L.  Humes  and  Edwin  E.  Jackson,  Jr.,  for  plaintiff  in  error, 
Charles  Quarles,  for  defendant  in  error. 

Before  GROSSCUP,  BAKER,  and  KOHLSAAT,  Circuit  Judges. 

BAKER,  Circuit  Judge.  Plaintiff  in  error  began  this  action  to 
recover  royalties  on  account  of  defendant's  use,  under  a  license  system 
set  forth  in  the  complaint,  of  patent  No.  654,675,  issued  February  18, 
1896,  to  Grant,  plaintiff's  assignor,  for  an  improvement  in  rubber-tired 
wheels.  The  license  system  was  embodied  in  three  papers,  Exhibits 
A,  B,  and  C.  That  they  "were  all  executed  at  one  and  the  same  time 
and  were  intended  to  constitute  and  did  constitute  one  agreement"  is 
not  open  to  question,  for  such  is  the  explicit  admission  in  defendant's 
answer.  The  covenants  of  defendant  must  therefore  be  taken  as  hav- 
ing been  made  in  consideration  of  plaintiff's  grant.  The  license  sys- 
tem, briefly,  was  this:  Plaintiff  authorized  18  companies,  of  which 
defendant  was  one,  to  make,  use,  and  sell  tires  under  the  patent  for  1 
year;  each  company's  share  of  the  trade  was  fixed  at  a  certain  pro- 
portion of  the  whole,  defendant's  at  2  per  cent. ;  two  qualities  of  tires 
were  to  be  made ;  the  minimum  selling  price  of  the  first  quality  was 
established  at  65  cents  a  pound,  of  the  second  quality  at  65  cents  a 
pound;  each  company  agreed  to  pay  plaintiff  monthly  4  per  cent,  of 
its  sales,  and,  if  in  any  month  its  sales  proved  to  be  larger  than  its 
proportional  share  of  the  total  sales  for  that  month,  to  pay  plaintiff 
an  additional  royalty  of  20  per  cent,  of  the  amount  over  its  quota; 
plaintiff  agreed  to  employ  a  commission  of  five  persons  to  supervise 
the  transactions  of  all  the  parties,  and  to  turn  over  to  the  commission 
all  royalties  in  excess  of  2  per  cent.;  from  the  moneys  so  put  into 
their  hands  the  commission,  after  deducting  their  expenses  and  com- 
pensation for  services  in  supervising  and  auditing,  were  to  pay  month- 
ly to  any  company  that  had  sold  less  than  its  quota  of  the  preceding 
month's  total  business  a  sum  equal  to  20  per  cent;  of  such  deficiency; 
the  commission  then  were  to  accumulate  $50,000,  and  to  distribute 
any  sums  in  excess  monthly  among  the  companies  according  to  their 
quotas  of  the  trade,  and  at  the  expiration  of  the  arrangement  to  dis- 
tribute all  funds  then  on  hand;  and  it  was  agreed  in  paragraph  10 
^'that  the  commission  shall  have  power  upon  the  written  consent  of  a 
83  C.O.A.— 22 
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majority  of  the  parties  in  interest  hereto,  to  purchase  tires  from  any 
or  all  of  the  parties  hereto  at  the  prices  hereinbefore  provided  and  to 
dispose  of  such  tires  to  the  trade  at  such  prices  as  said  commission 
shall  deem  to  the  interest  of  all  the  parties  hereto,  and  in  making  such 
purchases  the  commission  is  hereby  authorized  to  use  any  money  in  its 
possession."  The  complaint  proceeded  to  charge  that  defendant  un- 
der this  arrangement  had  made  and  sold  certain  amounts  of  the  pat- 
ented tires  on  which  it  had  failed  and  refused  to  pay  the  stipulated 
royalties. 

The  defenses  were  that  the  arrangement  was  in  violation  of  the 
Sherman  anti-trust  act  of  July  2,  1890  (26  Stat.  209,  c.  647,  §  1  [U. 
S.  Comp.  St.  1901,  p.  3200]),  and  of  section  1791j  of  the  Wisconsin 
Statutes  of  1898,  which  prohibits  Wisconsin  corporations  (defendant 
was  one)  from  entering  into  any  arrangement  or  contract  intended  to 
restrain  competition  in  the  supply  or  price  of  any  commodity  consti- 
tuting a  subject  of  commerce  within  the  state.  As  reasons  why  de- 
fendant's promise  to  pay  was  unenforceable  in  the  face  of  those  stat- 
utes, the  answer  averred  that  the  letters  patent  "were  and  were  be- 
lieved by  all  the  parties  to  said  agreement  to  be  invalid  and  void,  and 
had  been  so  adjudged  by  the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  and  that  the  Supreme  Court  of  the  United  States 
had  refused  to  review  such  decision ;  that  said  patent  was  resorted  to 
in  said  contracts  merely  as  a  pretext  to  enable  said  contracting  parties 
to  evade  the  laws ;  and  that  said  contracts  were  not  and  were  not  in- 
tended to  be  license  contracts  under  letters  patent,  but  were  intended 
to  establish  and  bring  about  the  illegal  trade  combination  herein  men- 
tioned ;  that  the  aforesaid  purpose  was  carried  out  by  the  said  agree- 
ment, and  by  reason  thereof  the  price  of  the  articles  of  commerce  men- 
tioned in  plaintiff's  complaint  was  raised  beyond  the  former  price  there- 
of and  beyond  the  natural  and  legitimate  price  thereof;  and  that  the 
amount  of  said  articles  manufactured  by  the  said  parties  was,  by  rea- 
son of  said  combination  and  monopoly,  restricted." 

A  jury  having  been  duly  waived,  the  court  heard  the  evidence,  en- 
tered findings  of  fact  and  conclusions  of  law,  and  thereupon  rendered 
judgment  for  defendant. 

The  court  found  that  plaintiff  was  the  owner  of  the  patent;  that  the 
patent  was  valid ;  that  prior  to  the  execution  of  the  contracts  in  suit  the 
patent  had  been  sustained  by  the  Circuit  Court  for  the  Southern  District 
of  New  York,  91  Fed.  978,  by  the  Circuit  Court  for  the  Southern  Dis- 
trict of  Ohio  (unreported),  by  the  Circuit  Court  for  the  Northern  Dis- 
trict of  Georgia,  116  Fed.  629,  and  by  the  Court  of  Appeals  for  the  Re- 
public of  France,  and  had  been  declared  invalid  by  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit,  116  Fed.  363,  53  C.  C.  A.  583,  and  the 
Supreme  Court  had  declined  to  take  the  case  on  certiorari,  23  Sup.  Ct 
842, 187  U.  S.  641,  47  L.  Ed.  345 ;  that  after  the  last-named  decision  was 
rendered,  and  down  to  the  execution  of  the  contracts  in  suit,  the  manu- 
facturers of  tires  disregarded  the  patent,  paid  no  royalties,  and  cut  the 
prices  of  the  respective  qualities  to  50  and  40  cents  a  pound ;  that  all  of 
the  parties  to  the  contracts  in  suit  entered  into  the  arrangement  in  good 
faith,  believing  that  the  patent  was  valid  and  that  the  adverse  decision 
was  erroneous;   that  all  of  the  manufacturers  that  had  been  infrin- 
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ging,  except  two  small  concerns,  came  into  the  pool ;  that  the  provision 
in  paragraph  10  was  never  in  any  manner  acted  upon  or  executed; 
that  defendant  made  and  sold  tires  under  the  contracts,  and  failed  to 
pay  plaintiff  certain  specified  sums  which  were  due  if  the  promise  to 
pay  was  enforceable;  that  after  the  expiration  of  the  arrangement 
prices  went  back  to  former  rates. 

As  conclusions  of  law  the  court  stated  (1)  that  the  patent  was  and 
is  valid;  (2)  that  the  decision  of  the  Court  of  Appeals  for  the  Sixth 
Circuit  is  controlling  only  between  the  parties  to  that  case  and  their 
privies ;  (3)  that  as  a  practical  result,  however,  the  effect  of  that  de- 
cision is  to  denude  the  patent  of  the  attributes  of  a  monopoly  in  that 
circuit;  (4)  that  the  provisions  of  the  contracts  respecting  the  pay- 
ment of  royalties  are  separate  from  the  provisions  of  paragraph  10, 
and  are  not  thereby  rendered  illegal  or  void ;  (5)  that  the  contracts  au- 
thorized the  creation  of  a  fund  for  crushing  competition  in  interstate 
commerce  throughout  the  whole  country,  not  only  in  Grant  tires  but 
in  all  other  rub^r  tires;  (6)  that  the  contracts  make  an  illegal  com- 
bination under  the  laws  of  the  United  States,  and  are  illegal  and  void. 

The  assignments  of  error  go  to  the  third,  fifth,  and  sixth  conclusions 
of  law. 

The  Wisconsin  statute  is  eliminated  not  only  because  it  is  not  in- 
volved in  any  assig^nment  of  error,  but  also  because  a  state  cannot  sub- 
tract frcwn  the  right  conferred  upon  a  patentee  and  his  assigns  by  the 
federal  laws.  Columbia  Wire  Co.  v.  Freeman  Wire  Co.  (C.  C.)  71 
Fed.  302 ;  U.  S.  Consolidated  Seeded  Raisin  Co.  v.  Griffin  &  Skelly 
Co.,  126  Fed.  364,  61  C.  C.  A.  334.  For  the  protection  of  the  physical 
or  moral  health  of  its  citizens  a  state  may  restrain  the  use  of  "the  cor- 
poreal thing  or  article  brought  into  existence  by  the  application  of  the 
patented  discovery"  (Patterson  v.  Kentucky,  97  U.  S.  601,  24  L.  Ed. 
1115),  but  such  a  laying  on  of  hands  does  not  touch  the  monopoly  of 
the  federal  grant.  NoSiing  in  this  record  questions  the  innocence  of 
rubber  tires. 

Apart  frcwn  any  support  that  may  be  afforded  by  the  third  and  fifth 
conclusions,  is  the  sixth  conclusion  sound?  Does  the  Sherman  law 
shield  the  defendant  from  its  promise  to  pay? 

Under  its  constitutional  right  to  legislate  for  the  promotion  of  the 
useful  arts,  Congress  passed  the  patent  statutes.  The  public  policy 
thereby  declared  is  this:  Inventive  minds  may  fail  to  produce  many 
useful  things  that  they  would  produce  if  stimulated  by  the  promise 
of  a  substantial  reward;  what  is  produced  is  the  property  of  the  in- 
ventor; he  and  his  heirs  and  assigns  may  hold  it  as  a  secret  till  the  end 
of  time ;  the  public  would  be  largely  benefited  by  obtaining  conveyances 
of  these  new  properties;  so  the  people  through  their  representatives 
say  to  the  inventor :  Deed  us  your  property,  possession  to  be  yielded  at 
the  end  of  17  years,  and  in  the  meantime  we  will  protect  you  absolute- 
ly in  the  right  to  exclude  every.one  from  making,  using,  or  vending  the 
tiling  patented,  without  your  permission.  Bloomer  v.  McQuewan, 
14  How.  639,  548,  14  L.  Ed.  532;  United  States  v.  American  Bell 
Telephone  Co.,  167  U.  S.  224,  17  Sup.  Ct.  809,  42  L.  Ed.  144;  Be- 
ment  v.  National  Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L. 
Ed.  1058;  Good  v.  Daland,  121  N.  Y.  1,  24  N.  E.  15;  Fuller  v.  Berg- 
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er,  120  Fed.  274,  56  C.  C.  A.  588,  65  L.  R.  A.  381 ;  Victor  Talking 
Machine  Co.  v.  The  Fair,  123  Fed.  424,  61  C.  C.  A.  58;  Rupp-Witt- 
genfeld  Co.  v.  Elliott,  131  Fed.  730,  65  C.  C.  A.  544.  Congress  put 
no  limitations,  excepting  time,  upon  the  monopoly.  Courts  can  create 
none  without  legislating.  The  monopoly  is  of  the  invention,  the  men- 
tal concept  as  distinguished  from  the  materials  that  are  brought  to- 
gether to  give  it  a  body.  Use  of  the  materials,  as  noted  above,  may  be 
enjoined  as  injurious  to  the  public;  but  that  does  not  invade  the 
monopoly.  Use  of  the  invention  cannot  be  had  except  on  the  invent- 
or*s  terms.  Without  paying  or  doing  whatever  he  exacts,  no  one 
can  be  exempted  from  his  right  to  exclude.  Whatever  the  terms, 
courts  will  enforce  them,  provided  only  that  the  licensee  is  not  there- 
by required  to  violate  some  law  outside  of  the  patent  law,  like  the  doing 
of  murder  or  arson.  Does  the  requirement  that  the  licensee  join 
other  licensees  in  a  combination  or  pool  to  control  the  prices  and 
output  of  an  innocuous  patented  article  violate  the  Sherman  law  ?  We 
cannot  dispose  of  the  question  on  the  authority  of  Bement  v.  National 
Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed.  1058  (see  Unit- 
ed States  Consolidated  Seeded  Raisin  Co.  v.  Griffin  &  Skelly  Co.,  126 
Fed.  364,  61  C.  C.  A.  334),  for  according  to  our  reading  the  question 
was  expressly  excepted  from  the  decision;  and  so,  aided  by  the  dec- 
larations of  general  principles  in  that  and  other  cases,  we  must  formu- 
late our  own  answer. 

Under  its  constitutional  right  to  regulate  interstate  commerce  Con- 
gress made  illegal  "every  contract,  combination  in  the  form  of  trust 
or  otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  states,"  and  subjected  to  liability  to  fine  or  imprisonment 
"every  person  who  shall  monopolize,  or  attempt  to  monopolize,  or 
combine,  or  conspire  with  any  other  person  or  persons,  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several  states."  Con- 
gress, having  created  the  patent  law,  had  the  right  to  repeal  or  mod- 
ify it,  in  whole  or  in  part,  directly  or  by  necessary  implication.  The 
Sherman  law  contains  no  reference  to  the  patent  law.  Each  was 
passed  under  a  separate  and  distinct  constitutional  grant  of  power; 
each  was  passed  professedly  to  advantage  the  public;  the  necessary 
implication  is  not  that  one  iota  was  taken  away  from  the  patent  law ; 
the  necessary  implication  is  that  patented  articles,  unless  or  until  they 
are  released  by  the  owner  of  the  patent  from  the  dominion  of  his 
monopoly,  are  not  articles  of  trade  or  commerce  among  the  several 
states.  The  evils  to  be  remedied  by  the  Sherman  law  are  well  under- 
stood. Articles  in  which  the  people  are  entitled  to  freedom  of  trade 
were  being  taken  as  the  subjects  of  monopoly;  instrumentalities  of 
commerce  between  which  the  people  are  entitled  to  free  competition 
were  being  combined.  The  means  of  eflfecting  and  the  form  of  the 
combination  are  immaterial;  the  result  is  the  criterion.  The  true 
test  of  violation  of  the  Sherman  law  is  whether  the  people  are  injured, 
whether  they  are  deprived  of  something  to  which  they  have  a  right. 
Northern  Securities  Co.  v.  United  States,  193  U.  S.  197,  24  Sup.  Ct 
436,  48  L.  Ed.  679. 

Grant  produced  a  new  integer  in  the  useful  arts.  See  Consolidated 
Rubber  Tire  Co.  v.  Firestone  Tire  &  Rubber  Co.  (C.  C.  A.,  Second 
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Circuit,  February  1,  1907)  151  Fed.  237.^  Plaintiff,  as  his  successor 
in  interest,  is  the  owner  of  a  valid  patent.  That  stands  as  an  unques- 
tionable fact  on  this  writ  of  error.  The  only  grant  to 'the  patentee 
was  the  right  to  exclude  others,  to  have  and  to  hold  for  himself  and 
his  assigns  a  monopoly,  not  a  right  limited  or  conditioned  according 
to  the  sentiment  of  judges,  but  an  absolute  monopoly  constitutionally 
conferred  by  the  sovereign  lawmakers.  Over  and  above  an  absolute 
monopoly  created  by  law,  how  can  there  be  a  further  and  an  unlaw- 
ful monopoly  in  the  same  thing?  If  plaintiff  were  the  sole  maker  of 
Grant  tires,  how  could  plaintiff's  control  of  prices  and  output  injure 
the  people,  deprive  them  of  something  to  which  they  have  a  right?  Is 
a  greater  injury  or  deprivation  inflicted,  if  plaintiff  authorizes  a  com- 
bination or  pool  to  do  what  plaintiff  can  do  directly?  To  say  yes 
means  that  substance  is  disregarded,  that  mere  words  confer  upon 
the  people  some  sort  of  a  right  or  interest  counter  to  the  monopoly, 
when  by  the  terms  of  the  bargain  the  people  agreed  to  claim  none  un- 
til Grant's  deed  to  them  shall  have  matured. 

True  that  "it  is  as  important  to  the  public  that  competition  should 
not  be  repressed  by  worthless  patents  as  that  the  patentee  of  a  really 
valuable  invention  should  be  protected  in  his  monopoly."  Pope  Mfg. 
Co.  V.  GormuUy,  144  U.  S.  224,  234,  12  Sup.  Ct.  632,  36  L.  Ed.  414. 
But  worthless  patents  and  other  supposititious  cases  are  not  on  review. 

What  is  stated  as  the  third  conclusion  of  law  does  not  affect  the  re- 
sult. The  case  in  the  Court  of  Appeals  for  the  Sixth  Circuit  was  not 
a  proceeding  in  rem.  The  defendant  in  that  particular  suit  has  a  de- 
cree on  whidi,  if  he  were  again  sued  for  infringement  of  the  Grant  pat- 
ent, he  could  base  a  plea  of  res  ad  judicata.  That  plea  would  be  as 
good  in  the  other  circuits  as  in  the  Sixth.  No  other  member  of  the 
public  could  plead  that  decree  in  any  circuit*  The  right  conclusion 
of  law  from  the  facts  found  is  that,  so  far  as  the  parties  to  the  con- 
tract in  suit  are  concerned,  the  patent  is  valid  throughout  the  United 
States,  and  is  enforceable  against  every  one  who  is  not  able  to  shield 
himself  behind  an  erroneous  decree.  If  any  inference  of  fact  (or 
prophecy)  was  to  be  drawn  from  the  facts  found,  it  should  have  been 
that  the  Court  of  Appeals  for  the  Sixth  Circuit  will  not  exempt  other 
members  of  the  public  from  the  monopoly  of  the  Grant  patent.  That 
infringers  may  be  more  contumacious  in  one  locality  than  in  another 
does  not  change  the  rights  of  the  parties  before  the  court.  If  de- 
fendant, or  any  other  of  those  who  entered  the  pool,  had  been  before 
the  court  below  in  an  infringement  suit,  the  validity  of  the  patent  and 
defendant's  use  thereof  without  license  would  have  compelled  a  de- 
cree enjoinine  the  sale  of  the  patented  articles  in  Michigan,  Ohio,  Ken- 
tucky and  Tennessee  and  requiring  an  accounting  of  sales  already 
made.  Consequently  there  was  full  warrant  for  the  parties  to  the 
contract  in  suit  to  agree  to  pay  for  the  use  of  the  patent  throughout  the 
United  States. 

None  of  the  provisions  of  the  contract,  in  our  judgment,  touched 
any  matter  outside  of  the  monopoly  under  the  patent.  The  control 
of  prices  and  output,  for  reasons  already  stated,  did  not  deprive  the 
public  of  any  right.  Both  before  and  after  the  period  covered  by  the 
contract  the  market  was  demoralized,  prices  were  cut,  and  the  owner 

1  80  C.  C.  A.  589. 
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of  the  patent  was  getting  nothing  except  by  the  slow  and  expensive 
process  of  litigation ;  but  thepubUc  was  not  entitled  to  profit  by  com- 
petition ambn^  infringers.  The  internal  apjeements  relating  to  roy- 
alties, proportioning  the  business,  supervision,  and  penalties,  did  not 
affect  or  concern  the  public  at  all.  Equally  innocuous,  in  our  view, 
was  the  matter  stated  as  the  fifth  conclusion  of  law.  First,  the  public 
was  not  injured,  because  the  finding  of  fact  is  that  the  provision  was 
never  acted  upon  in  any  way.  Second,  if  a  defense  had  been  predi- 
cated on  the  presence  of  that  provision  in  the  contract,  it  would  have 
been  unavailing,  because  that  provision  is  separable  from  the  royalty 
and  other  valid  parts  of  the  contract.  And,  third,  the  owner  of  the 
patent  had  the  right,  either  alone  or  through  licensees,  to  accumulate 
funds  with  which  to  push  the  Grant  tire  on  the  market,  and  in  so 
doing  to  undersell  the  makers  of  other  tires  and  infringing  makers  of 
the  Grant  tires.  It  is  not  for  a  defendant's  sake  that  courts  listen  to 
the  defense  that  he  ought  not  to  pay  because  his  promise  was  imder 
an  arrangement  to  injure  the  public.  The  public  is  not  injured  by 
an  arrangement  to  compete  with  adversaries  for  the  public's  patronage. 

The  evidence  has  not  been  brought  up.  No  assignment  of  error 
questions  the  fullness  and  accuracy  of  the  finding  of  facts.  No  cross- 
assignment  has  been  made.  The  amount  due,  with  interest  to  the 
date  of  entering  the  judgment  hereby  directed,  can  be  computed. 

The  judgment  is  therefore  reversed  with  the  direction  to  enter  judg- 
ment in  plaintiff's  favor. 

GROSSCUP,  Circuit  Judge  (concurring).  I  concur  in  the  fore- 
going judgment;  but  am  not  prepared  to  hold  that  patented  articles 
are  never,  under  any  circumstances,  articles  of  trade  or  commerce 
among  the  several  states,  within  the  meaning  of  the  Sherman  Act; 
and  do  not  think  that  that  premise  is  essential  to  the  conclusion  arrived 
at. 

The  patentee,  in  this  case,  in  good  faith  believed  the  patent  valid, 
as  did  also  all  the  parties  entering  into  the  contracts.  Whatever,  there- 
fore, their  effect  may  have  actually  been,  the  contracts  were  not  in- 
tended to  affect  prices,  except  as  the  parties  believed  they  had  the  right, 
because  of  the  patent,  to  fix  and  maintain  prices. 

Now  were  the  patentee  the  manufacturer,  he  would  unquestionably 
have  had  the  right  to  fix  and  maintain  his  own  prices;  and  were  the 
other  parties  to  the  contract  manufacturers  for  the  patentee,  at  a  given 
figure  for  such  manufacture,  the  patentee's  right  to  fix  and  maintain 
the  selling  price  would  still  remain ;  nor  could  this  be  questioned  were 
he  to  maice  the  manufacturers  his  selling  agents  also.  How,  then, 
does  the  contract  under  review  make  a  case  in  which  the  patentee, 
through  his  manufacturer,  is  not  entitled  to  fix  and  maintain  prices — 
how  is  the  arrangement,  in  effect,  different  in  any  way  of  restraining 
trade  or  competition,  from  the  arrangement  just  supposed,  in  which  the 
patentee  unquestionably  has  that  right? 

True,  in  the  case  under  review,  the  manufacturers,  as  to  the  public, 
are  not  competitors ;  but  neither  would  they  be  in  the  cases  supposed ; 
in  both  cases  the  pub.lic  suffering  nothing,  except  what  the  patentee 
had  the  right  to  exact ;   for  so  long,  at  least,  as  the  patentee  is  not 
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exacting,  as  the  value  of  his  invention,  an  unreasonable  sum  (and  his 
action  in  that  respect  is  not  here  questioned)  it  is  within  his  own  right 
to  say  whether  the  price  exacted  should  be  retained  by  himself,  or  shall 
be  distributed  among  the  people  manufacturing  for  him.  The  con- 
tracts, therefore,  in  the  case  before  us,  having  been  made  in  good  faith, 
and  not  as  a  mere  subterfuge,  I  can  see  in  them  nothing  that  the  Sher- 
man Act  was  intended  to  prevent. 


a54  Fed.  365.) 
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(Circuit  Court  of  Appeals,  Seventh  Circuit.   April  16, 1907.) 

No.  1,334. 

1.  Patents— Infringement— Suit  by  Owner  Aoainbt  Licensee. 

A  suit  by  the  owner  of  patents  to  enjoin  a  licensee  from  using  any  of  the 
patented  devices  except  on  the  terms  imposed  by  the  license  contract  is  not 
one  for  the  specific  performance  of  the  contract,  but  is  one  to  enjoin  In- 
fringement of  the  patents  by  excluding  defendant  from  that  part  of  the 
patent  domain  not  granted  by  the  contract,  and  is  maintainable  in  a  fed- 
eral court  of  equity  irrespective  of  the  validity  of  the  contract 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  88,  Patents,  §  312%. 

Jurisdiction  of  federal  courts  in  suits  relating  to  patents,  see  note  to 
Bailey  v.  Mosher,  11  C.  C.  A.  313.] 

2.  Same— Vamditt  and  Scope— Pneumatic  Stbaw  Staokebs. 

The  Buchanan  patent  No.  467,476,  for  a  pneumatic  straw  stacker,  cov- 
ers the  uniting  of  old  elements  to  form  a  novel  and  useful  combination  of  a 
generic  character,  and  its  claims  are  not  limited  in  scope  by  anytlilng  in 
the  prior  art  Such  patent  Is  dominant  in  the  art,  and  the  patents  to 
Nethery,  Nos.  493,734  and  517,475,  and  to  Landis,  Nos.  512,553  and  514,266, 
are  for  improvements  only  and  subordinate  thereto,  and  the  uniting  of  all 
in  a  single  ownership  is  not  therefore  in  restraint  of  competition. 

8.  Monopolism— BssTBAiNT  of  TBAns— Contbaots  Relating  to  Patented  Ar- 
ticles. 

Complainant,  which  was  the  owner  of  a  number  of  patents  relating  to 
pneumatic  straw  stackers,  granted  licenses  to  manufacturers  of  threshing 
machines  by  which  they  were  given  the  right  to  use  any  or  all  inventions 
covered  by  such  patents  and  required  to  sell  stackers  made  thereunder  at  a 
stated  price  and  to  pay  complainant  a  royalty  on  each  stacker  so  made 
and  sold.  They  were  also  given  the  right  to  use  the  inventions  covered  by 
any  other  patents  relating  to  the  art  which  should  thereafter  be  acquired 
by  complainant,  and  it  did  afterward  acquire  the  ownership  of  practically 
all  patents  relating  to  such  stackers.  Held,  that  such  contracts  were  not 
in  restraint  of  competition  and  in  violation  of  the  Sherman  anti-trust  act 
of  July  2,  1890  (26  Stat  209,  c.  647  [U.  S.  Comp.  St.  1901,  p.  3200]),  but 
were  within  complainant's  right  under  the  patent  laws,  although  all  of 
the  manufacturers  of  threshing  machines  in  the  United  States  became  li- 
censees, there  being  no  right  in  the  public  to  free  competition  in  articles 
covered  by  patents. 

DBd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  35,  Monopolies,  (§ 
11,13.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Charles  C.  Linthicum  and  W.  H.  H.  Miller,  for  appellant 
Robert  S.  Taylor  and  I.  K.  Boyesen,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  KOHLSAAT,  Circuit  Judges. 
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BAKER,  Circuit  Judge.  The  appeal  is  from  a  final  decree  dismiss- 
ing appellant's  bill  for  want  of  equity,     148  Fed.  21. 

A  sufficient  outline  of  the  bill  is  this :  Appellant  owns  certain  pat- 
ents on  pneumatic  straw  stackers ;  in  1895  appellant  licensed  appellee 
for  the  lives  of  the  patents  to  make,  use,  and  sell  stackers  embodying 
any  of  the  inventions  then  owned  or  thereafter  acquired  by  appellant, 
and  used  by  appellee,  on  the  terms  that  appellee  maintain  tiie  price 
at  $250,  put  on  the  patent  marks,  and  pay  appellant  $30  royalty,  and 
that  appellant  give  appellee  the  benefit  of  any  more  favorable  terms 
extended  to  subsequent  licensees;  appellee  accounted  until  1902;  in 
that  year  appellee  sold  stackers  under  the  license,  but  refused  to  pay 
$40,000  royalties  that  accrued ;  beginning  in  1902  appellee  made  a  so- 
called  "Norton  stacker,"  omitted  appellant's  patent  marks,  refused  to 
pay  royalty  on  the  ground  that  the  Norton  stacker  did  not  embody  any 
of  the  inventions  covered  by  appellant's  patents,  and  threatened  to  put 
that  stacker  on  the  market  at  a  price  less  than  $250 ;  the  Norton  stack- 
er did  embody  inventions  covered  by  appellant's  patents;  beyond  the 
damage  that  resulted  from  infringement,  appellee's  manufacture  and 
sale  of  Norton  stackers  was  injuring  appellant  in  this  wise:  Before 
and  after  1895  appellant  had  granted  similar  licenses  to  other  makers ; 
the  validity  of  tiie  patents  had  been  universally  recognized;  on  the 
patents  appellant  had  built  up  a  valuable  property  right  in  its  system 
of  licenses;  appellee's  conduct  with  respect  to  the  infringing  Norton 
stacker  was  demoralizing  to  the  system,  and,  if  persisted  in,  would 
destroy  its  integrity.  In  addition  to  an  accounting,  an  injunction  was 
prayed  to  restrain  appellee  from  further  making,  using,  or  selling 
stackers  in  violation  of  appellant's  rights  as  stated,  or  except  in  strict 
compliance  with  the  terms  of  the  license. 

This  is  not  a  bill  for  the  specific  performance  of  a  contract.  The 
court  is  not  asked  to  compel  appellee  to  make  and  sell  stackers  under 
the  license,  and  to  see  to  it  that  appellee  maintains  the  price,  puts  on 
the  patent  marks,  and  accurately  reports  its  sales.  So  far  as  this  bill 
is  concerned,  appellee  may  quit  the  stacker  business  any  minute  it 
sees  fit.  What  is  sought  is  an  injunction  against  appellee's  unlawful 
invasion  of  appellant's  lawful  patent  monopoly.  If  appellee  has  not 
invaded,  or  if  the  monopoly  is  unlawful,  appellant  fails.  If  appellant 
had  chosen  to  accept  appellee's  repudiation  of  the  license,  a  bill  to 
exclude  appellee  utterly  from  the  domain  of  the  patents  would  have 
lain.  By  declining  to  recognize  the  fact  or  the  right  of  repudiation, 
appellant  did  not  estop  itself  from  asking  to  exclude  appellee  from  that 
part  of  the  domain  which  had  not  been  granted,  namely,  the  control 
of  prices  and  methods.  Stripped  of  all  averments  in  relation  to  ap- 
pellant's business  built  up  on  licenses,  the  bill  states  a  good  cause  of 
action  for  infringement  of  the  patents.  These  averments,  as  appel- 
lant rightly  claims,  show  an  aggravation  of  the  injury  resulting  from 
the  infringement,  and  constitute,  therefore,  an  additional  appeal  for 
injunctive  relief.  That  the  bill  properly  invokes  the  aid  of  a  court  of 
equity,  we  have  no  doubt.  Eureka  Co.  v.  Bailey,  11  Wall.  488,  20 
L.  Ed.  209;  Kinsman  v.  Parkhurst,  18  How.  289,  15  L.  Ed.  385; 
Hardin  v.  Boyd,  113  U.  S.  763,  5  Sup.  Ct.  771,  28  L.  Ed.  1141;  West- 


Digitized  by  VjOOQ  IC 


INDIANA  MFG.  CO.  V.  J.  I.  CASE  THRESHING  HACH.  OO.  345 

em  Union  Tel.  Co.  v.  Union  Pac.  Rid.  Co.  (C.  C.)  3  Fed.  423,  721 ; 
McKay  v.  Smith  (C.  C.)  29  Fed.  295 ;  Hat  Sweat  Mfg.  Co.  v.  Porter 
(C.  C.)  34  Fed.  745;  Ball  Glove  Fastener  Co.  v.  Ball  &  Socket  Co. 
(C.  C.)  36  Fed.  309 ;  Am.  Box.  Mch.  Co.  v.  Crosman  (C.  C.)  57  Fed. 
1021;  Id.,  61  Fed.  888,  10  C.  C.  A.  146;  Heaton-Peninsular  Co.  v. 
Eureka  Specialty  Co.,  77  Fed.  294,  25  C.  C.  A.  267,  35  L.  R.  A.  728 ; 
Victor  Talking  Machine  Co.  v.  The  Fair,  123  Fed.  424,  61  C.  C.  A. 
68 ;  Rupp  &  Wittgenfeld  Co.  v.  Elliott,  131  Fed.  730,  65  C.  C.  A.  544. 

As  a  reason  why  it  should  not  be  compelled  to  pay  delinquent  roy- 
alties on  stackers  confessedly  made  in  accordance  with  the  patents, 
appellee  pleaded  that  appellant  had  itself  first  violated  the  license  con- 
tract by  extending  to  subsequent  licensees  more  favorable  terms  than 
it  granted  to  appellee.  This  partial  defense  we  find  to  be  unsupported 
by  the  evidence. 

We  dismiss  without  notice  other  partial  defenses  which  are  not  es- 
tablished by  the  evidence,  or  which,  if  sustained  by  any  proof,  were 
not  pleaded.  Rubber  Co.  v.  Goodyear,  9  Wall.  788,  793,  19  L.  Ed. 
566. 

Answering  the  charge  in  relation  to  the  Norton  stacker,  appellee 
denied  that  that  stacker  embodied  any  invention  of  any  of  appellant's 
patents.  The  validity  of  the  patents  was  not  questioned  in  the  an- 
swer; but  appellee,  through  its  expert,  brought  into  the  evidence  a 
very  large  number  of  prior  patents  with  a  view  to  limiting  the  claims 
relied  on  to  less  than  their  prima  facie  import.  If  this  may  not  proper- 
ly be  taken  as  an  admission  that  the  Norton  stacker  infringes  unless 
the  claims  be  thus  stripped  of  some  of  their  apparent  meaning,  it  never- 
theless accords  with  the  fact;  for,  in  our  judgment,  the  differences 
between  the  Norton  stacker  and  the  claims  relied  on,  taking  them  as 
they  read,  are  not  even  colorable  enough  to  require  discussion.  So 
the  question  at  this  point  is  whether  the  prior  art  depreciates  the  face 
value  of  the  claims. 

The  claims  to  be  considered  in  the  Buchanan  patent,  No.  467,476, 
January  19,  1892,  are  these: 

"(1)  The  combination,  in  a  pneumatic  straw  elevator  and  stacker,  of  the  fan. 
the  base  portion  G,  and  an  upper  portion  D,  hinged  thereto,  the  adjacent  ends 
of  said  two  portions  being  fitted  one  within  the  other,  whereby  a  sliding  union 
is  provided  as  the  relative  positions  are  changed,  thus  permitting  one  portion 
to  be  elevated  relatively  to  the  other  while  stUl  maintaining  a  substantially 
air-tight  relation  between  said  two  parts,  substantially  as  set  forth." 

*'(5)  The  combination,  in  a  straw  elevator  and  stacker,  of  the  two  portions 
G  and  D,  united  by  a  hinge  or  pivot,  and  a  rope  E,  secured  to  the  lower  portion 
at  one  end,  passing  around  the  sheave  on  the  upper  portion,  and  returning  to  a 
windlass,  also  secured  to  the  lower  portion,  substantially  as  shown  and  de- 
scribed. 

"(6)  The  combination,  with  a  pneumatic  straw  elevator  and  stacker,  of  a 
mouUi  portion  hinged  thereto,  having  an  Inclined  upper  side  and  an  open  under 
side,  and  means  whereby  said  mouth  portion  may  be  adjusted  to  a  desired  po- 
sition, substantially  as  set  forth. 

"(7)  The  combination,  with  a  pneumatic  straw  elevator  and  stacker,  of  a 
mouth  portion  Da,  hinged  thereto  and  adjustable  thereon  from  a  position  sub- 
stantially In  line  with  the  main  portion  of  the  stacker  to  a  position  at  an  angle 
therewith,  whereby  the  direction  the  straw  takes  at  the  point  of  discharge  may 
be  controlled,  substantially  as  shown  and  described." 

"(9)  The  combination,  with  a  threshing  machine,  of  a  pneumatic  straw  ele- 
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vator  and  stacker  attached  thereto,  as  described,  and  a  fan  located  within  the 
machine  and  communicating  with  said  straw  elevator,  said  fan  being  arranged 
centrally  of  said  machine  and  arranged  to  take  its  supply  of  air  from  the  in- 
terior of  the  machine,  thus  drawing  into  itself  the  dust  caused  by  the  operation 
of  said  machine  and  discharging  said  dust  into  the  straw,  substantially  as  set 
forth," 

Straw  may  be  dumped  into  a  heap  and  allowed  to  rot;  or,  if  treated 
as  a  valuable  product,  it  may  be  built  into  a  compact,  Symmetrical 
stack,  practically  impervious  to  weather  conditions,  and  thus  preserved  , 
for  future  use.    Prior  to  the  advent  of  the  Buchanan  stacker,  me- 
chanical conveyors  had  carried  the  straw  from  the  separator  to  the 
men  who  built  the  straw  stack.     So  far  as  this  record  shows  (and  the 
whole  world  has  apparently  been  ransacked  to  produce  its  bulky  vol- 
imies),  the  patent  of  1892  first  disclosed  a  conception  of  means  to  free 
mankind  from  this  most  disagreeable  and  arduous  manual  task.     Here 
was  a  new  result,  of  the  first  order  of  importance.    The  utmost  that 
any  previous  machine  had  done  was  to  save  the  labor  of  getting  the 
straw  to  the  men  who  arranged  it  with  their  pitchforks  and  tramped  it 
to  solidity.    This  machine,  with  its  fan  for  creating  the  blast  that  forces 
dust  and  straw  out  through  an  air-tight  pipe;  with  its  turntable  joint 
at  the  base  of  the  pipe,  for  lateral  movement;  with  its  substantially 
air-tight  joint  between  the  base  and  upper  sections  of  the  pipe,  for 
vertical  movement;  with  its  adjustable  mouthpiece  at  the  outer  end 
of  the  pipe,  for  controlling  the  direction  and  packing  the  blast-driven 
straw ;  with  its  appliances  for  giving  universality  of  movement  to  the 
pipe  and  for  directing  the  mouthpiece ;  all  under  the  hand  of  a  single 
operator — ^built  straw  stacks.    The  prior  art  is  rich  in  fans,  turntable 
joints,  flexible  pipe  joints,  air-tight  pipes,  mouthpieces  and  nozzles, 
sheaves,  ropes,  and  windlasses,  used  in  many  connections  and  for  many 
purposes ;  but  Buchanan  never  claimed  that  he  was  the  creator  of  any 
of  these.    The  record  exhibits  many  mechanical  conveyors.    They  did 
well  their  work  of  saving  the  labor  of  the  men  who  pitched  the  straw 
from  the  ground  to  the  men  on  the  stack;  but  the  immense  trade  in 
them  has  been  totally  lost  to  the  higher-priced  machine  that  relieves 
both  the  men  on  the  ground  and  the  men  on  the  stack.    The  Brins- 
mead  British  patent.  No.  218  of  1868,  shows  the  combination  of  a 
fan  and  a  pipe  that  is  capable  of  being  raised  and  lowered.    That  this 
was  merely  a  pneumatic  conveyor  is  sufficiently  indicated  by  the  pic- 
tures of  the  machine  in  operation,  wherein  a  prominent  feature   is 
men  on  the  stack  with  pitchforks  in  operation.    The  history  of  that 
machine  has  been  traced.    It  never  achieved  success  for  its  limited  pur- 
pose, and  long  ago  was  numbered  with  the  dead.    Buchanan's  patent 
No.  297,561,  April  29,  1884,  may  prove  that  eight  years  before   he 
reached  the  goal  he  perceived  the  benefits  that  would  come  from  stack- 
ing straw  pneumatically;  but  it  shows  clearly  tiiat  he  then  lacked  the 
conception  of  means  to  accomplish  the  desired  result. 

The  claims  are  for  combinations  of  admittedly  old  elements.  The 
combinations  were  novel  and  useful,  and  involved  unquestioned  inven- 
tion. The  result  was  not  merely  new  in  degree;  it  was  new  in  kind. 
Buchanan  did  not  improve  upon  some  one  else's  generic  combination ; 
he  brought  forth  something  theretofore  nonexistent  as  certainly  as 
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if  he  had  produced  a  new  element  in  the  useful  arts.  Having  evolved 
the  conception  of  means  to  eflfect  the  new  result,  he  found  a  variety 
of  forms  of  the  necessary  elements  from  which  to  select,  some  alone 
and  some  in  partial  combination.  The  prior  art  evidence,  without 
basis  in  the  answer,  therefore  assails  the  inventiveness  of  the  claims 
rather  than  their  scope.  But  the  act  of  the  inventor  consisted  of  pic- 
turing in  the  creative  imagination  the  new  result,  the  new  machine 
for  achieving  it,  and  the  way  to  build  the  machine,  rather  than  of  the 
selection  and  rearrangement  of  the  elements  of  dredges  or  of  grain 
elevators  or  of  straw  conveyors,  for  "form,  location  and  sequence 
of  elements  are  all  immaterial,  unless  form  or  location  or  sequence  is 
essential  to  the  result,  or  indispensable,  by  reason  of  the  state  of  the 
art,  to  the  novelty  of  the  claim."  Adam  v.  Folger,  120  Fed.  260,  56 
C.  C.  A.  640,  and  cases  cited.  Against  the  pneumatic  stacker  of 
Buchanan's  1892  patent,  the  supplanted  mechanical  conveyors  and  the 
unsuccessful  pneumatic  conveyors  are  as  nugatory  as  were  the  Hunt 
and  Kelly  barbed  wires  against  the  Glidden  wire.  The  Barbed  Wire 
Patent,  143  U.  S.  275,  12  Sup.  Ct.  450,  36  L.  Ed.  161 ;  Consolidated 
Safety  Valve  Co.  v.  Crosby  Valve  Co.,  113  U.  S.  157,  5  Sup.  Ct.  513, 
28  L.  Ed.  939. 

Little  need  be  said  of  the  other  patents.  They  involve  improvements 
upon  one  or  another  essential  feature  of  the  pneiunatic  stacker.  Claims 
1  and  2  of  the  first  Nethery  patent.  No.  493,734,  March  21,  1893,  call 
for  a  fan  positioned  flatwise  within  or  under  the  rear  end  of  the  sepa- 
rator, with  its  eye  upward,  and  a  hopper  to  guide  the  straw  and  dust 
into  the  eye  of  tfie  fan.  Claims  1  and  2  of  the  second  Nethery  patent, 
No.  517,475,  April  3,  1894,  provide  a  construction  whereby  the  stacker 
may  be  more  conveniently  applied  to  a  threshing  machine  already 
built,  and  means  whereby  the  pipe,  with  its  appliances  for  universal 
movement,  may  be  mounted  directly  upon  the  turntable.  Claim  1  of 
the  first  Landis  patent,  No.  512,553,  January  9,  1894,  exhibits  a  fan 
of  the  first  Nethery  patent,  with  a  continuous  web-plate  to  prevent 
the  straw  from  coming  into  contact  with  the  adjacent  surfaces  of  the 
fan  casing,  thereby  lessening  friction  and  facilitating  the  discharge 
of  the  straw.  Claim  2  of  the  second  Landis  patent.  No.  514,266,  Feb- 
ruary 6,  1894,  discloses  an  improved  mouthpiece  whereby  a  greater 
range  of  distribution  is  afforded  and  the  scattering  of  the  straw  by 
side  winds  is  prevented.  We  find  that  the  Buchanan  patent  of  1892 
is  dominant  and  the  Nethery  and  Landis  subordinate.  But  if  the  five 
be  regarded  as  mere  improvements  upon  the  expired  Brinsmead  of 
1868  and  Buchanan  of  1884,  the  fact  that  they  are  well  adapted  to 
conjoint  use  is  established  by  appellee's  way  of  making  an  up  to  date 
stacker. 

The  remaining  matter  in  the  answer  is  this:  Appellee  "submits" 
that  its  contract  with  appellant  is  a  part  of  a  license  system  which  is 
violative  of  the  Sherman  Law,  Act  July  2,  1890,  c.  647,  26  Stat.  209 
[U.  S.  Ccwip.  St.  1901,  p.  3200].  If  this  is  a  mere  interrogatory  pro- 
pounded to  the  court,  and  not  a  joinder  of  issues  of  law  or  of  fact  or 
of  both,  appellee  is  not  entitled  to  a  further  hearing.  We  will  treat 
the  submission,  however,  as  taking  issue  with  respect  to  the  existence 
of  a  binding  contract,  and  thus  afford  appellee  a  standing  in  court 
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while  the  question  of  the  extent  of  the  relief  that  should  be  granted 
to  appellant  is  being  considered. 

Appellee  is  using  the  patents.  Its  answer  that  it  has  no  license  to 
do  so  does  not  meet  the  prayer  that  it  be  enjoined  from  using  the 
patents  except  in  accordance  with  the  license.  If  there  be  no  license, 
an  injunction,  even  in  the  form  prayed  for,  will  prevent  appellee  from 
using  the  patents  for  the  future.  The  answer  of  no  license,  however, 
does  reach  the  question  of  damages  for  the  past.  One  way,  royalties ; 
the  other,  profits,  etc.  Appellant  demands  royalties.  And  throughout 
the  valid  relationship  of  licensor  and  licensee,  appellant  has  the  right 
not  only  to  royalties,  but  also  to  appellee's  silence  respecting  the  validi- 
ty and  prima  facie  scope  of  the  patents.  Siemens-Halske  Electric 
Co.  V.  Duncan  Electric  Mfg.  Co.,  142  Fed.  157,  73  C.  C.  A.  375. 

Appellant  (treating  it  as  standing  from  the  beginning  in  the  shoes 
of  the  patentees)  commenced  to  manufacture  pneumatic  stackers  in 
1891.  The  stacker  had  to  be  built  into  the  separator.  During  1891 
36  stackers  were  built  into  19  different  makes  of  separators.  In  1892 
Gaar,  Scott  &  Co.,  large  manufacturers  of  threshing  machinery,  ap- 
plied for  license  to  build  stackers  into  their  own  separators  at  their 
own  factory.  That  license  fixed  the  royalty  at  $30  and  the  selling 
price  at  $250,  the  same  that  appellant  exacted  from  its  own  customers ; 
provided  that  the  licensee  should  be  entitled  to  use  all  paterrts  subse- 
quently acquired  by  appellant,  without  additional  royalty;  and  gave 
the  licensee  the  benefit  of  any  better  terms  that  might  subsequently 
be  granted  to  others.  By  1895  nearly  all  of  the  makers  of  threshing 
machinery  had  applied  for  and  received,  on  the  terms  granted  to  Gaar, 
Scott  &  Co.,  licenses  to  build  the  stackers  into  their  own  separators 
at  their  own  shops.  Meantime  appellant,  at  its  own  shops,  continued 
to  supply  the  demand  for  stackers  to  be  built  into  old  separators. 
Since  1895,  the  diflferent  makers  being  then  willing  to  put  stackers 
into  old  as  well  as  into  new  separators,  appellant  has  not  been  building 
stackers  for  the  trade.  As  patents  for  improvements  were  issued  from 
time  to  time  appellant  bought  them  up,  in  the  main,  until  now  it  owns 
practically  all  of  the  patents  that  pertain  to  this  art. 

One  attack  upon  appellant's  license  system  is  based  upon  the  num- 
ber of  licensees.  All  the  makers  of  threshing  machinery  have  come 
into  the  system.  That  this  resulted,  without  any  concert  of  action  on 
the  part  of  the  licensees,  solely  from  a  policy  pursued  by  appellant 
through  a  course  of  years,  is  virtually  admitted  and  is  clearly  proven. 
Appellant  started  out  to  supply  the  trade.  That  was  its  exclusive 
right.  It  committed  no  offense  against  the  public  in  establishing  the 
price  at  $250.  The  public  could  not  force  it  to  license  another  to  make 
its  device.  If  it  had  stopped  with  the  first  license  to  Gaar,  Scott  & 
Co.,  appellee  apparently  concedes  that  the  Sherman  law  would  not 
have  been  violated.  But  have  not  the  people  been  given  something 
beyond  their  power  to  demand,  in  a  policy  that  permits  a  customer 
to  get  a  stacker  as  a  part  of  the  separator  of  his  choice,  not  merely  in 
connection  with  a  favored  separator?  The  contracts  and  the  busi- 
nesses of  these  licensees  are  separate.  But  if,  as  a  condition  of  en- 
joying the  inventions,  appellant  had  required  the  licensees  to  form  a 
pool  or  combination  for  controlling  the  price  and  output  of  the  patent- 
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€d  article,  the  public  would  not  have  been  injured,  and  consequently 
tiie  Sherman  law  would  not  have  been  violated.  Rubber  Tire  Wheel 
Co.  V.  Milwaukee  Rubber  Works  Co.  (herewith  decided)  154  Fed.  358. 

Another  attack  is  predicated  upon  the  number  of  patents.  The 
proposition  is  that  the  public  is  entitled  to  competition  between  inde- 
pendent inventions.  The  linotype  and  the  monotype  inventions  are 
referred  to  as  illustrating  machines  that  produce  the  same  result  by 
essentially  different  means  and  modes  of  operation.  If  Buchanan  had 
invented  the  linotype,  the  patent  laws  would  have  given  him  a  mono- 
poly, not  a  lesser  right  conditioned  upon  his  giving  the  public  the 
benefit  of  his  invention  in  a  way  some  chancellor  might  deem  equi- 
table (FuUer  v.  Berger,  120  Fed.  274,  56  C.  C.  A.  588,  65  L.  R.  A. 
381,  denying  the  doctrine  of  Hoe  v.  Knap  [C.  C]  27  Fed.  204),  but 
an  absolute  monopoly,  an  unqualified  right  to  deprive  the  people  of 
its  use  for  17  years  (and  the  writ  of  injunction  of  course  affords  the 
only  possible  way)  or  to  make  them  pay  his  price  in  the  meantime. 
Would  he  by  conferring  upon  the  public  the  advantage  of  that  dis- 
closure be  barred  of  the  right  to  make  or  buy  the  monotype  invention? 
We  do  not  understand  counsel  for  appellee  to  say  "yes"  squarely.  But 
their  contention  comes  to  this :  If  he  owned  either  alone,  over  that  he 
would  have  complete  dominion ;  owning  both,  he  controls  nothing.  The 
public  has  no  right  in  either  invention;  therefore  the  public  has  the 
right  to  have  them  both  in  the  market  competing  for  buyers.  Naught 
plus  naught;  the  sum  of  two  naughts  is  a  substantive  quantity. 

If  we  are  mistaken  in  our  view  of  the  prior  art  and  in  attributing 
primacy  to  the  Buchanan  patent  of  1892 ;  if  the  foundation  patent  be 
either  the  Brinsmead  of  1868  or  the  Buchanan  of  1884;  and  if  the 
patents  in  suit  be  only  for  independent  improvements  upon  a  success- 
ful stacker  that  was  free  to  the  public — the  argument  of  counsel  re- 
specting the  lawfulness  of  the  concentration  of  the  patents  in  the  hands 
of  a  single  company  is  covered  fully  by  the  opinion  of  the  Supreme 
Court  in  United  States  v.  American  Bell  Telephone  Co.,  167  U.  S. 
224,  17  Sup.  Ct.  809,  42  L.  Ed.  144.  With  a  quotation  from  that,  the 
analogies  being  noted  in  parentheses,  we  close  : 

"Much  is  said  In  the  briefs  and  In  the  arguments  about  the  practical  contin- 
uance of  the  telephone  (stacker)  monopoly.  It  Is  well  to  understand  exactly 
what  Is  meant  thereby.  No  one  questions  that  the  Bell  patent  (the  Brinsmead 
or  the  Buchanan  of  1884)  has  expired,  and  that  all  of  his  Invention  Is  free  to 
the  use  of  the  public.  It  is  not  denied  that  Berliner's  invention  (Buchanan's  of 
1892)  is  something  Independent  and  distinct  from  the  Bell  (Brinsmead)  inven- 
tion. It  is  the  combination  of  these  inventions  (the  Brinsmead,  the  Buchanan 
of  1884,  and  the  Buchanan  of  1892)  with  those  of  Blake  and  Edison  (Nethery 
and  Landls)  which  makes  the  instrument  in  commercial  use,  and  because  this 
is  the  most  serviceable  it  is  the  one  that  the  public  insists  upon  having.  But 
each  invention  has  independent  rights.  It  loses  nothing  because  when  united 
with  another  it  results  in  an  instrument  more  valuable  than  either  alone  will 
give.  Suppose  that  at  the  expiration  of  this  Berliner  (Buchanan  1892)  patent 
some  new  invention  shall  be  made  by  which  in  connection  with  those  already 
free  to  the  public  an  Instrument  can  be  manufactured  far  surpassing  in  utility 
that  used  today,  and  the  Bell  Company  (appellant)  shall  purchase  that  inven- 
tion; the  public,  which  always  insists  on  having  the  best  and  most  service- 
able, will  undoubtedly  take  the  new  instrument,  and  in  that  way  it  may  hap- 
pen that  what  is  called  the  telephone  (stacker)  monopoly  is  practically  still  fur- 
ther continued.    But  surely  that  does  not  abridge  the  legal  rights  of  any  one. 
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The  Inyentor  of  the  latest  addition  is  entitled  to  full  protection,  and  If  the  tele- 
phone company  (appellant)  buys  that  invention  it  is  oititled  to  all  the  rights 
which  the  inventor  had.  All  that  the  patent  law  requires  is  that  when  a 
patent  expires  the  invention  covered  by  that  patent  diall  be  free  to  every  one, 
and  not  that  the  public  has  the  right  to  the  use  of  any  other  invention,  the  pat- 
ent for  which  has  not  expired,  and  which  adds  to  the  utility  and  advantage  of 
the  instrument  made  as  the  result  of  the  combined  inventions." 

The  decree  is  reversed  with  the  direction  to  enter  a  decree  in  appel- 
lant's favor  in  accordance  with  the  prayer  of  the  bill. 

GROSSCUP,  Circuit  Judge  (concurring).  The  ground  on  which 
I  wish  to  put  mv  concurrence,  so  far  as  the  case  involves  the  Sherman 
Act,  is  this:  The  Buchanan  patent  is  a  true  combination  patent,  of 
which  the  Nethery  and  Landis  patents  are  improvements  only,  and 
subsidiary  thereto — so  much  so  that  they  could  not  have  been  put  into 
practice  except  by  infringement  of  the  Buchanan  patent  The  patents 
as  an  entirety,  therefore,  constitute  a  single  mechanical  evolution — 
are  blossoms  from  the  same  trunk — and  in  no  sense  are  competitive 
patents;  from  which  it  follows  thjlt  their  concentration  in  one  control 
is  in  no  sense  a  combination  to  prevent  competition.  I  state  this  as 
my  view  because  I  am  not  prepared  to  hold — as  I  have  said  already 
in  a  concurring  opinion  in  Rubber  Tire  Wheel  Company  v.  Milwaukee 
Rubber  Works  Company — that  patented  articles  are  never,  under  any 
circumstances,  articles  of  trade  or  commerce,  within  the  Sherman  act. 


(164  Fed.  372.) 

LAMBERT  HOISTING  ENGINE  CO.  v.  LIDGERWOOD  MFG.  CX>. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  7,  1907.) 

No.  25. 

1.  Patents— Infbinokment—Equivaunt  Pabts. 

Where  three  s^arate  elements  in  a  patented  device,  each  performing 
an  Individual  function,  are  supplanted  in  another  device  by  a  single 
element  which  itself  performs  the  functions  of  all  three,  the  threefold 
capacity  of  the  single  element  is  not  the  equivalent  of  the  three  separate 
elements. 

[Ed.  Note. — ^For  cases  In  point,  see  Cent  Dig.  vol.  88,  Patents,  §  24.] 

2.  SaMB— CONVEYING  APPABATUS. 

The  North  patent  No.  480,029,  for  a  conveying  apparatus,  relating  to 
fall  rope  carriers  for  cable  conveyors,  is  not  infringed  by  the  device 
of  the  Delaney  &  Lambert  patent,  No.  829,911.    Held  infringed,  however, 
by  another  device  manufactured  by  defendant 
8.  Same— Invention— Cable  Hoist. 

The  Dusedau  patent  No.  548,973,  for  a  cable  hoist  is  void  for  lack  of 
invention. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey. 

For  opinion  below,  see  150  Fed.  364. 

Edward  M.  Colie  and  Wm.  H.  Kenyon,  for  appellant 
Gifford  &  Bull  and  Livingston  Giiford,  for  appellee. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 
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BUFFINGTON,  Circuit  Judge.  In  the  court  below  the  Lidger- 
wood  Manufacturing  Q)nipany,  assignee  of  a  patent  to  Charles  M. 
North,  No.  480,029,  for  a  conveying  apparatus,  and  also  of  one  to 
Wilhelm  Dusedau,  No.  550,973,  for  a  cable  hoist,  filed  a  bill  in  equity 
against  the  Lambert  Hoisting  Engine  Company,  charging  infringement 
of  said  patents.  The  court  below  entered  a  decree  that  the  North 
patent  was  valid  and  infringed  and  the  Dusedau  was  not  infringed. 
Cross-appeals  were  taken.  The  patents  pertain  to  conveyors  which 
in  a  general  way  consist  of  a  cable  stretched  between  two  towers. 
Traveling  upon  tfiis  cable  on  grooved  wheels,  and  moved  by  an  end- 
less haul  rope  is  a  load  carriage.  Traveling  also  on  the  cable  on  groov- 
ed wheels  and  moved  to  and  from  the  towers  by  an  endless  haul  rope 
are  rope  carriers.  A  fall  rope,  extending  from  the  engine  at  the  head 
tower  to  the  load  carriage,  raises  or  drops  the  load.  So  long  as  the 
conveyor  is  loaded  the  haul  rope  is  taut,  but,  when  it  is  empty  and  the 
haul  rope  is  played  out  from  the  engine  to  drop  it,  the  conveyor  is  not 
heavy  enough  to  take  up  the  slack  of  the  line,  the  latter  sags,  and  the 
conveyor  remains  stationary.  This  difiSculty  was  overcome  in  Miller's 
patent.  No.  434,660,  by  a  successful  device  which  the  plaintiff  com- 
pany has  standardized  and  still  uses.  It  consists  of  a  number  of  rope 
carriers  suspended  by  grooved  wheels  on  the  cable  of  an  inclined  con- 
veyor, between  the  head  tower  and  the  load  conveyor.  The  haul  rope 
passes  through  openings  in  each  rope  carrier  and  has  a  series  of  but- 
tons on  it  of  diflferent  sizes  and  at  desired  spaces  apart,  and  the  open- 
ings of  successive  rope  carriers  are  of  different  sizes.  These  buttons 
and  openings  are  relatively  of  such  sizes  that,  when  the  load  conveyor 
is  lowered  from  the  head  tower  by  psying  out  the  haul  rope,  the  first 
button  on  such  haul  rope  passes  through  the  openings  of  all  the  rope 
carriers,  except  the  last.  This  last  it  catches  and  carries  from  the 
head  tower  at  the  same  speed  the  load  conveyor  is  moving,  and  as  thus 
carried  out  it  of  course  supports  the  fall  rope  which  the  load  con- 
veyor draws  after  it.  In  like  manner  each  button  in  time  catches  its 
mate  rope  carrier,  and  carries  it  forward  in  definite  sequence  and  all 
at  designed  spaces  apart.  The  result  is  that,  when  the  load  convey- 
or reaches  the  operative  point,  a  sufficient  number  of  regularly  spaced 
rope  carriers,  automatically  carried  forward,  support  the  fall  rope,  and 
prevent  it  from  sagging  when  it  is  played  out  to  allow  the  bucket  or 
other  load  receptacle  to  drop.  As  the  load  conveyor  returns  to  the 
head  tower,  the  rope  carriers  are  automatically  carried  back  to  their 
places  in  definite  sequence  by  the  same  button  mechanism.  These  ad- 
vantages were  disclosed  by  Miller  in  his  patent,  where  he  says : 

**Aa  soon  as  the  main  carriage  has  reached  the  bottom  of  the  incline,  or  to  a 
stop  secured  to  the  main  cable,  the  tackle-block  will  descend  as  the  fall  rope 
is  run  off  of  the  dmm  and  the  descent  of  the  tackle-block  under  these  circum- 
stances wiU  not  be  interfered  with  materially  by  the  weight  of  that  portion 
of  the  fall  rope  intervening  between  the  tower  and  the  main  carriage,  because 
soch  weight  will  be  borne  by  the  fall  rope-carriers." 

It  is  manifest,  therefore,  that  the  practicable  self-propulsion  and 
self-distribution  of  rope  carriers  was  known  prior  to  North's  patent. 
Instead  of  spacing  rope  carriers  through  mechanism  placed  on  the  mov- 
ing^  ropes  as  Miller  had  done,  North  controlled  them  by  placing  all  his 
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spacing  mechanism  on  the  conveyor  itself.  Without  going  in  detail 
into  the  mechanism,  it  suffices  to  say  he  did  this  by  placing  on  the  rope 
carrier  two  connected  grooved  wheels  of  different  diameter — one  in 
engagement  with  the  foced  cable,  the  other  with  the  moving  rope. 
Thereby  a  rope  carrier,  by  virtue  of  the  relative  diameter  of  its 
two  wheels,  was  made  to  travel  outward  from  the  head  tower  at  quar- 
ter, half,  or  three-quarter  the  speed  of  the  load  conveyor.  In  return- 
ing, the  rope  carriers  were  simply  pushed  back  to  the  head  tower,  as 
they  were  reached,  by  the  load  conveyor.  This  combination  of  two 
connected  wheels  of  varying  diameters  in  engagement,  respectively, 
with  the  trackway  cable  and  the  hauling  rope  was  embodied  in  the  first 
claims,  viz.: 

"A  rope  carrier  containing  a  wheel  adapted  to  be  turned  by  said  hauling 
rope,  a  wheel  adapted  to  bear  against  the  cable  or  trackway,  and  connections 
between  said  two  wheels,  whereby  the  rotation  of  the  first  is  communicated  to 
the  second." 

The  alleged  infringing  half-speed  device  of  respondent  shown  in 
the  accompanying  cut  is  manufactured  under  letters  patent  No.  829,- 
911,  issued  August  28,  1906,  to  Delaney  and  Lambert 


In  it  two  grooved  upper  wheels,  21,  support  the  rope  carrier  on  the 
trackway  cable,  press  the  latter  against  the  grooved  main  wheel,  23, 
and  force  it  to  grip  the  cable.  The  two  grooved  lower  wheels,  22,  press 
the  haul  rope  against  the  grooved  main  wheel,  23,  and  force  it  to  grip 
that  rope.     The  wheel,  23,  operates  in  a  slight  bend  of  the  haul  rope. 
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and,  as  the  latter  is  moved,  right  or  left,  the  rope  carrier  travels  on 
the  carrying  wheels,  21,  by  the  grip  on  the  cable  trackway  of  wheel, 
23,  at  a  rate  one-half  the  speed  of  the  haul  rope,  and  therefore  of  the 
load  conveyor.  In  this  construction  the  main  weight  of  the  rope  con- 
veyor is  suspended  from,  instead  of  supported  on,  the  cable  trackway, 
as  is  the  case  in  North's  devices.  The  strains  are  all  on  direct  lines. 
It  thus  appears  that  Delaney's  and  Lambert's  device  spaces  the  rope 
conveyors  by  different  means  than  did  North.  Each  element  in  North's 
combination — a  trackway  cable,  a  load  carriage,  and  a  rope  carrier — 
was  old.  The  novel  feature  consisted  in  combining  in  his  rope  car- 
rier "a  wheel  adapted  to  be  turned  by  said  traveling  rope,  a  wheel 
adapted  to  bear  against  the  cable  or  trackway,  and  connections  be- 
tween two  said  wheels,  whereby  the  rotation  of  the  first  is  communi- 
cated to  the  second."  That  is,  his  combination  has  one  wheel  bearing 
against  the  cable,  another  against  the  haul  rope,  and  a  rotation  com- 
municating connection  between  the  two  wheels.  Now,  in  the  respond- 
ent's conveyor,  these  three  distinct  elements  have  been  eliminated,  and 
the  function  of  the  three  united  in  a  single  element.  That  element  is 
the  single  central  wheel,  which,  being  "adapted  to  be  turned  by  said 
traveling  rope,"  performs  the  function  of  one  of  North's  wheels,  being 
''adapted  to  bear  against  the  cable  or  trackway"  performs  the  func- 
tion of  the  second  wheel,  and,  uniting  in  itself  the  function  of  both 
wheels,  it  embodies  in  itself  the  function  of  North's  "connections  be- 
tween two  said  wheels,  whereby  the  rotation  of  the  first  is  communi- 
cated to  the  second."  What  essentially  different  mechanical  struc- 
tures the  two  are  is  shown  by  the  fact  that  the  connecting  gearing  be- 
tween the  two  wheels  in  North's  device  is  not  simply  a  coupling  or 
communicating  device,  but  in  it  is  embodied  the  speed  and  space  regu- 
lating element  which  is  the  controlling  feature  of  North's  device. 
Thus  in  his  specification  Miller  says : 

**The  speed  at  which  each  carrier  advances  will  be  regulated  by  the  diameter 
of  the  wheels  or  gears  Interposed  between  the  sheave  receiving  motion  from 
the  fall  rope  on  the  endless  rope  and  the  sheave  bearing  against  the  cable,  so 
that  In  the  series  of  rope  carriers  on  each  side  of  the  carriage  each  one  of  the 
series  will  travel  faster  than  those  farther  away  from  the  carriage.  By  this 
means  each  series  of  rope  carriers  will  space  itself  along  the  cable  at  proper 
distances  apart  for  all  positions  of  the  carriage." 

Now,  this  gear-connecting  mechanism  between  the  two  wheels  which 
•we  find  embodied  in  the  sixth  claim  under  the  element  "and  mech- 
anism actuated  by  said  rope,  whereby  the  movement  of  said  traction 
device,  and  thereby  that  of  the  carrier,  is  controlled,"  has  been  elim- 
inated by  the  respondent,  who  by  placing  a  single  wheel  in  another 
and  novel  relation,  to  wit,  in  a  dual  relation — ^i.  e.,  to  both  the  track- 
way cable  and  the  haul  rope — has  made  that  wheel  perform  a  triple 
function,  and  become  itself  the  actuating  and  the  speed-controlling 
agent  of  the  rope  conveyor.  The  respondent's  single  wheel  device  dif- 
fering in  form  and  function  from  the  two-wheeled,  gearing-connected 
device  of  North,  we  are  clear  it  does  not  fall  within  the  monopoly 
of  North's  patent.  Where  three  separate  elements,  each  performing 
an  individual  function,  are  supplanted  by  a  single  element  which  it- 
self performs  the  functions  of  all  three,  it  is  quite  clear  that  the  three- 
83  C.C Jl.— 23 
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fold  capacity  of  the  single  element  is  not  the  equivalent  of  the  three 
single  elements. 

We  think,  however,  that  the  respondent  has  infringed  North's  claims 
in  their  quarter  and  three-quarter  speed  rope  conveyors.  In  the  quar- 
ter speed  device  we  find  a  grooved  wheel  of  small  diameter  "adapted 
to  bear  against  the  cable  or  trackway."  Beside  it  is  a  larger  wheels 
and  the  two  are  cast  integrally  with  a  hollow  axle  sleeve  which  forms 
a  connection  "between  said  two  wheels  whereby  the  rotation  of  the 
first  is  communicated  to  the  second."  Having  thus  the  three  ele- 
ments of  North's  claim,  performing  the  same  work  in  the  same  way» 
it  is  clear  the  combination  infringes;  and  the  three-quarter  speed 
device  contains  the  same  element  in  reverse  relation.  By  placing 
the  smaller  wheel  within  the  larger  wheel  and  permitting  the  draw 
rope  to  enter  through  a  slot  in  the  groove  of  the  larger  wheel,  an  in- 
genious change  has  been  made,  but  analysis  shows  it  conflicts  with 
North's  claim,  because  its  two  wheels  cast  integrally  with  a  hollow 
axle  sleeve  embodies  North's  three  separate  elements,  viz.,  "a  wheel 
adapted  to  be  turned  by  said  traveling  rope,"  a  wheel  "adapted  to  bear 
against  the  cable  or  trackway,"  and  connections  between  said  two 
wheels,  "whereby  the  rotation  of  the  first  is  communicated  to  the 
second." 

It  remains  to  consider  the  patent  of  Dusedau.  The  gist  of  that 
invention  consists  in  making  the  traction  machinery  of  a  rope  car- 
rier engage  with  the  haul  rope  below,  instead  of  above,  the  cable. 
The  advantage  of  such  a  structure  is  obvious,  for  in  it  the  weight  of 
the  machinery  suspended  below  the  cable  tends  to  steady  the  structure 
and  keep  it  plumb.  But,  while  this  is  the  case,  its  location  at  that 
point  did  not  involve  invention.  The  patent  of  North  showed  an  end- 
less rope,  one  branch  of  which  was  above,  the  other  below,  the  cable. 
Now,  while  the  particular  method  which  Dusedau  made  to  engage  the 
traction  rope  below  the  cable  might  involve  invention  and  warrant  a 
claim  for  such  construction,  it  is  equally  clear  he  was  not  entitled  to 
claims  covering  any  rope  carrier  mechanism  placed  below  the  cable 
without  limiting  such  mechanism  to  his  particular  device.  Such  being 
the  nature  of  his  claims,  the  court  was  justified  in  holding  his  patent 
invalid. 

In  view  of  this  conclusion,  the  motion  to  dismiss  the  appeal  need 
not  be  decided.  Upon  both  appeals  the  decree  of  the  Circuit  Court, 
except  as  now  directed  to  be  modified,  is  affirmed,  and  the  cause  is 
remanded  to  that  court  with  instructions  to  enter  a  decree  dis- 
missing the  bill  as  to  the  Dusedau  patent,  decreeing  the  respondent's 
quarter  and  three-quarter  rope  carriers  infringe  the  first  claim  of  the 
North  patent,  and  that  respondent's  half-speed  rope  carrier  does  not 
infringe  the  North  patent.  Costs  on  the  respondent's  appeal  on  the 
North  patent  are  to  be  paid  by  respondent,  and  on  respondent's  ap» 
peal  on  the  Dusedau  patent  to  be  paid  by  complainant 
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(154  Fed.  441.) 

GOIiDESN  CROSS  MIN.  ft  MILL.  CO.  et  aL  t.  FRBB  GOLD  MIN.  CO.  et  al. 

(Circuit  Coart  of  Appeals,  Ninth  Circuit    May  6,  1907.) 

No.  1,401. 

L  Parties—Suits  in  Bquitt— Agents  of  Parties. 

Persons  whose  sole  connection  with  the  subject-matter  of  a  suit  Is  that 
they  are  agents  for  the  person  really  interested  are  not  necessary  parties, 
where  no  relief  is  asked  against  theuL 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  37,  Parties,  §  41.] 

2.  Vendor  and  Purchaser— Suit  to  Foreclose  Lien— Parties. 

Complainant  sold  certain  mining  property,  reserving  a  vendor's  lien. 
Some  two  years  later  an  agreement  was  made  between  complainant,  the 
purchaser,  and  a  third  party,  whereby  the  latter,  which  held  a  claim 
against  a  stockholder  of  complainant  was  to  receive  payment  in  install- 
ments from  the  net  proceeds  of  the  mining  property,  the  operation  of  which 
was  placed  In  the  hands  of  a  board  of  five  managers.  The  third  party,  in 
accordance  with  the  agreement  released  its  claim  against  the  stockholder. 
Held,  that  to  a  suit  by  complainants  against  the  purchaser  and  such  third 
party  to  foreclose  its  vendor's  lien  the  managers  were  not  indispensable 
parties,  being  merely  the  agents  of  the  parties  before  the  courts 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  California. 

The  appellant  the  Golden  Cross  Mining  &  Milling  Company,  a  corporation 
of  the  state  of  California,  together  with  J.  M.  Elliott  trustee,  filed  a  bill  in 
equity  against  the  Free  Gold  Mining  Company,  a  corporation  of  the  state  of 
Nevada,  which  will  In  this  opinion  be  designated  the  "Free  Gold  Company,*' 
and  the  appellee,  the  Credits  Commutation  Company,  a  corporation  of  the 
state  of  Iowa,  to  foreclose  a  vendor's  lien  for  $1,000,000,  which  had  been  ex- 
pressly reserved  in  a  conveyance  made  on  June  26,  1897,  by  the  appellant  to 
the  Free  Gold  Company  of  certain  mining  claims,  mills,  and  other  property  sit- 
uate in  San  Diego  county,  state  of  California.  The  Free  Gold  Company  made 
no  appearance,  and  as  against  it  the  bill  was  taken  pro  confesso.  The  appellee 
demurred  to  the  bill  for  want  of  equity  and  for  defect  of  parties  defendant. 
On  the  latter  ground  the  demurrer  was  sustained,  and,  the  complainant  declin- 
ing to  amend,  the  bill  was  dismissed.  The  bill  alleged  in  substance  that  on 
June  26,  1897,  the  appellant  was  the  owner  of  the  property  described  in  the 
bill,  subject  to  a  trust  deed  which  it  had  given  to  James  Spiers  and  others 
to  secure  sundry  indebtedness  of  the  appellant,  aggregating  more  than  $200,- 
000,  and  on  that  day,  for  a  consideration  of  $1,000,000,  it  sold  and  conveyed 
all  of  said  property  to  the  Free  Gold  Company ;  that  no  part  of  the  purchase 
price  was  paid ;  that  in  the  deed  to  the  Free  Gold  Company  the  appellant  ex- 
pressly reserved  to  itself  a  lien  upon  the  property  so  conveyed,  to  secure  the 
payment  of  $1,000,000,  the  purchase  price  thereof ;  that  at  the  same  time  an 
agreement  was  entered  into  between  the  appellant  and  the  Free  Gold  Company 
providing  for  the  manner  in  which  said  property  was  to  be  worked  and  man- 
aged by  the  latter,  and  for  the  application  and  disposition  of  the  proceeds  aris- 
ing therefrom ;  that  in  this  agreement  reference  was  made  to  the  conveyance 
above  mentioned,  and  to  the  reservation  of  the  lien,  and  it  was  recited  that  the 
Free  Gold  Company  was  advised  that  the  trust  deeds  given  to  Spiers  and  oth- 
ers were  invalid,  that  all  or  some  of  the  claimed  indebtedness  was  without 
right  and  that  litigation  fhight  be  necessary  to  adjudicate  the  same ;  that  the 
Free  Gold  Company  covenanted  to  save  the  appellant  harmless  from  said 
claims  and  Indebtedness  under  said  trust  deed,  and  that  It  was  agreed  that 
nothing  should  be  deducted  from  said  sum  of  $1,000,000  by  reason  of  said 
claims,  and  that  as  soon  as  the  Free  Gold  Company  should  acquire  possession 
of  the  property  it  would  put  into  operation  suitable  machinery  and  appliances 

1  See  note  at  end  of  case. 
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for  treating  tailings  and  concentrates,  and  operate  said  mines  during  the  whole 
of  the  time  It  should  be  In  possession,  and  that  it  would  perform  all  necessary 
assessment  work  on  the  claims,  procure  patents  therefor,  put  said  property  in 
suitable  condition  for  sale,  and  endeavor  to  sell  the  same  or  enough  thereof  to 
pay  the  appellant  said  sum  of  $1,000,000,  and  that  it  would  dispose  of  the  al- 
leged indebtedness  of  the  appellant  by  payment,  compromise,  or  litigation,  and 
apply  60  per  cent,  of  the  net  proceeds  of  the  mine  to  the  payment  and  extin- 
guishment of  such  indebtedness,  and  pay  the  remaining  40  per  cent,  of  such  net 
proceeds  to  the  appellant  until  all  of  its  said  original  indebtedness  should  be 
paid,  thereafter  to  pay  60  per  cent,  of  the  net  proceeds  to  the  appellant,  the 
remaining  40  per  cent  to  be  retained  by  the  Free  Gold  Ck>mpany. 

The  bill  further  presented  the  following  facts:  On  June  28,  1897,  the  Free 
Gold  CJompany  commenced  an  action  In  the  superior  court  of  San  Diego  county 
against  James  Spiers  and  others  to  quiet  its  title  to  the  said  property,  and 
to  have  the  trust  deeds  to  Spiers  and  others  declared  invalid.  On  the  appli- 
cation of  the  Free  Gold  Company,  C.  W.  Pauley  was  appointed  receiver  to 
work  and  operate  the  mines.  Prior  to  April  22,  1899,  differences  and  disputes 
had  arisen  between  the  Free  Gold  Company  and  the  appellant  and  some  of  its 
stockholders,  resulting  in  suits  and  actions  at  law,  which  were  then  pending, 
and  on  that  date,  while  the  above-mentioned  suit  to  quiet  title  was  stUl  pend- 
ing, and  Pauley  the  receiver  was  In  possession  of  the  property,  an  agreement 
was  made  to  compromise  the  pending  litigation  and  all  controversies  between 
the  Free  Gold  Company,  the  appellant,  and  certain  of  its  stockholders.  In  that 
agreement  it  was  provided  that  Spiers  and  other  trustees  should,  as  soon  as 
possible,  reconvey  the  property  to  the  Free  Gold  Company ;  that  neither  such 
deed  nor  any  patents  from  the  United  States  to  said  mines  should  in  any  man- 
ner affect  the  Hen  reserved  to  the  appellant  in  the  deed  of  June  26,  1897.  Re- 
ferring to  that  deed  and  to  the  agreement  of  the  same  date,  the  agre^nent  of 
April  22,  1899,  provided  as  follows:  **The  said  deed  of  conveyance  and  the 
said  contract  are  hereby  ratified  and  confirmed,  except  in  so  far  as  the  said 
contract  and  deed  are  herein  qualified,  modified  or  changed,  and  this  con- 
tract is  and  shall  be  considered  as  supplemental  to  the  said  original  contract." 
It  was  further  provided  that  a  board  of  managers,  consisting  of  five  members, 
was  to  have  the  complete  management  and  control  of  the  mining  property  and 
of  the  mining  operations  thereon,  with  powers  which  are  in  substance  as  fol- 
lows: First,  to  employ  all  servants  and  employes  in  the  management  o^  the 
property  and  the  conduct  of  the  business ;  second,  to  direct  and  control  tho  de- 
velopment of  the  mines  and  property;  third,  to  receive  and  dispose  of  the 
products  of  the  mines  in  the  manner  which  is  set  forth  below.  Prior  to  the 
execution  of  that  agreement,  the  appellee  was  asserting  a  claim  for  a  consid- 
erable sum  of  money  against  Hedges,  one  of  the  stockholders  of  the  appel- 
lant. An  arrangement  had  been  entered  into  between  Hedges,  the  appellant, 
and  the  appellee,  whereby  the  latter  was  to  accept  in  satisfaction  of  its  claim 
$85,000,  to  be  paid  out  of  the  net  profits  of  the  working  of  the  mine,  $30,000  of 
which  was  to  be  paid  out  of  the  share  of  the  appellant,  and  $55,000  out  of  the 
share  of  the  Free  Gold  Company,  in  consideration  of  which  the  appellee  was 
to  release  its  claim  against  Hedges.  The  terms  of  this  arrangement  were  em- 
bodied in  the  agreement  of  April  22,  1899,  on  the  expressed  condition  that  the 
appellee  should  release  its  claim  against  Hedges.  The  appellee  subsequ^itly 
assented  to  the  agreement  and  released  Hedges.  The  agreement  of  April  22, 
1899,  provided  that  imtll  the  sum  of  $1,000,000  and  Interest  was  paid  to  the  ap- 
pellant, and  $85,000  to  the  appellee,  out  of  the  net  profits  of  the  property  there 
should  be  paid  by  the  board  of  managers  25  per  cent  of  68  per  cent,  to  the  ap- 
pellee until  $30,000  was  paid,  and  thereafter  $1,500  per  month  from  the  25  per 
cent  of  the  Free  Gold  Company  until  the  further  sum  of  $55,000  should  be  paid 
to  the  appellee,  and  that  in  the  event  of  the  sale  of  said  property  68  per  cent 
of  any  moneys  coming  to  the  appellant  therefrom  should  be  applied  to  the  pay- 
ment of  said  $30,000,  and  that  all  money  coming  to  the  Free  Gold  Company  not 
payable  to  the  appellant  should  be  applied  to  the  payment  of  any  remaining 
balance  of  the  $55,000  payable  to  the  appellee.  In  the  agreement  it  was  further 
stipulated  that  the  time  when  the  appellant's  lien  should  be  enforced  by  a  suit 
of  foreclosure  should  be  six  years  from  June  1,  1899. 
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In  a  supplemental  agreement  it  was  provided  that  no  change  in  the  owner- 
ship or  possession  of  the  property,  whether  effected  by  private  sale  or  judicial 
decree  and  public  sale  or  otherwise,  should  affect  the  rights  of  the  appellee  as 
set  forth  In  said  contract,  but  that  the  property  should  pass  burdened  with  the 
paramount  lien  and  obligation  of  working  said  mines  by  the  agencies  provided 
in  said  contract,  with  the  obligation  to  apply  the  proceeds  as  therein  set  forth 
until  the  appellee  should  be  paid  in  full. 

The  bill  further  alleged  that  the  lien  of  the  appellee  was  subsequent  and 
subject  to  that  of  the  appellant,  and  that  no  part  of  the  appellant's  vendor's 
lien  had  been  paid. 

John  S.  Chapman,  James  A.  Gibson,  and  William  J.  Hunsaker,  for 
appellants. 

Frank  M.  Porter  and  Shirley  C.  Ward,  for  appellees. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  appellant  sold  its  mining  properties  to  the  Free  Gold  Mining 
Company,  reserving  a  vendor's  lien  for  the  purchase  price.  Some  two 
years  later,  an  agreement  was  entered  into  between  the  appellant,  to- 
gether with  certain  of  its  stockholders,  and  the  Free  Gold  Mining 
Company,  whereby  the  claim  of  the  appellee  against  one  of  the  stock- 
holders of  the  appellant  was  made  a  charge  upon  the  proceeds  of  the 
operation  of  said  properties,  and  the  operation  was  placed  in  the  hands 
of  a  board  of  five  men,  called  a  board  of  managers,  who  were  given 
authority  to  devote  a  portion  of  the  net  proceeds  to  the  payment  of 
the  appellee's  claim  until  it  was  discharged.  The  appellee,  by  sub- 
sequently assenting  to  this  agreement  became  entitled  to  the  benefits 
thereof.  The  appellant  brought  this  suit  to  foreclose  its  vendor's  lien, 
and  the  question  presented  on  the  appeal  is  whether  the  members  of 
the  board  of  managers  are  indispensable  parties  to  the  suit. 

The  rule  as  to  who  are  indispensable  parties  is  stated  in  Bates  on 
Federal  Equity  Procedure,  §  39,  in  which  it  is  said : 

''Although  no  inflexible  rule  for  all  cases  has  been  formulated,  yet  the  au- 
thorities have  stated  a  general  rule,  which,  notwithstanding  its  many  excep- 
tions and  limitations,  is  of  incalculable  practical  value  in  the  preparation  of 
bills  and  the  administration  of  equitable  remedies.  Lord  Hardwicke  has  stated 
the  rule  thus:  That  all  persons  ought  to  be  made  parties  before  the  court  who 
are  necessary  to  make  the  determination  complete  and  to  quiet  the  question. 
Lord  Redesdale,  who  is  called  the  father  of  equity  pleading,  has  stated  the 
rule  as  follows:  It  is  the  constant  aim  of  a  court  of  equity  to  do  complete  jus- 
tice by  deciding  upon  and  settling  the  rights  of  all  persons  interested  in  the 
subject  of  the  suit,  to  make  the  performance  of  the  order  of  the  court  perfectly 
safe  to  those  who  are  compelled  to  obey  it,  and  to  prevent  future  litigation. 
For  this  purpose  all  persons  materially  interested  in  the  subject  ought  gen- 
erally to  be  parties  to  the  suit,  plaintiffs  or  defendants,  however  niunerous  they 
may  be,  so  tiiat  the  court  may  be  able  to  do  complete  justice  by  deciding  upon 
and  settling  the  rights  of  all  persons  interested,  and  that  the  orders  of  the 
court  may  be  safely  executed  by  those  who  are  compelled  to  obey  them,  and 
future  litigation  may  be  prevented." 

We  are  tmable  to  see  that  the  managers  are  indispensable  parties. 
They  are  not  only  not  materially  interested,  but  they  have  no  interest 
whatever  in  the  subject-matter  of  the  suit.    They  have  no  title  to  or 
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lien  upon  the  property  which  is  the  subject  of  the  foreclosure.  They 
are  neither  trustees  nor  beneficiaries  under  the  contract.  Their  pow- 
ers are  not  essentially  different  from  those  of  a  superintendent  or 
manager  placed  in  charge  of  mining  property  under  the  owner's  in- 
structions as  to  the  disposition  of  3ie  proceeds.  They  are  not  par- 
ties to  the  agreement  under  which  they  have  operated  the  mines.  They 
may  be  discharged  at  any  time  by  the  parties  who  placed  them  in 
control  of  the  property,  and  they  are  free  to  quit  the  employment  of 
those  parties  whenever  they  see  fit  to  do  so.  They  derive  their  au- 
thority wholly  from  the  parties  who  are  before  the  court.  They  have 
no  rights  to  be  protected  by  the  decree.  They  can  have  notlung  to 
say  as  to  the  sale  of  the  property  or  the  disposition  of  the  proceeds. 
Persons  whose  sole  connection  with  the  subject-matter  of  the  suit  is 
that  they  are  agents  for  the  person  really  interested  are  not  neces- 
sary parties  where  no  relief  is  asked  against  them.  Story,  Eq.  PL 
231 ;  Woolstein  v.  Welch  (C.  C.)  42  Fed.  566 ;  Garr  v.  Bright,  1  Barb. 
Ch.  (N.  Y.)  157.  See,  also,  Fidelity  &  Deposit  Co.  v.  Fidelity  Trust 
Co.  (C.  C.)  143  Fed.  156 ;  Payne  v.  Hook,  7  Wall.  425,  19  L.  Ed.  260 ; 
Jerome  v.  McCarter,  94  U.  S.  736,  24  L.  Ed.  136 ;  and  Smith  v.  Lee 
etal.  (C.C.)  77  Fed.  779. 

But  it  is  contended  that  the  only  right  which  the  appellee  has  in  the 
property  is  the  right  to  receive  therefrom  a  certain  proportion  of  the 
net  proceeds  of  the  operation  thereof  by  the  board  of  managers  until 
its  entire  claim  of  $85,000  is  paid,  and  that  it  is  wholly  useless  to  bring 
the  appellee  before  the  court  unless  the  managers  through  whom  its 
rights  can  be  worked  out  and  paid  are  also  before  the  court  to  be 
bound  by  its  decree.  In  answer  to  this  it  is  only  necessary  to  say  that, 
if  the  court  in  its  decree  shall  recognize  the  right  of  the  appellee  to 
have  the  operation  of  the  mine  continued  by  the  managers  until  its 
claim  is  paid,  it  can  only  so  decree  in  accordance  with  the  terms  of 
the  contract.  The  court  cannot  add  to  the  terms  of  the  contract. 
The  court  will  have  no  power  by  the  decree  to  bind  the  managers,  any 
more  than  they  are  now  bound,  to  continue  the  operation  of  the  mine. 
If  their  right  and  authority  to  continue  such  operation  is  recognized 
in  the  decree,  it  will  be  only  because  the  parties  to  the  suit  have,  by 
their  contract,  conferred  such  authority.  The  court  can  have  no  pow- 
er to  compel  them  to  continue  the  work  in  which  they  are  engaged. 
Nor,  on  the  other  hand,  have  they  acquired  any  vested  right  to  con- 
tinue such  work.  They  sustain  no  such  relation  to  the  property  as  to 
empower  the  court  to  impose  duties  upon  them,  or  to  decree  any  re- 
lief either  for  or  against  them.  The  most  that  the  court  can  do  in 
that  regard  is  to  recognize  the  existence  of  the  contract,  and  to  say 
that  it  shall  be  continued  under  the  authority  given  by  the  parties 
thereto  until  the  appellee  is  paid.  To  do  this,  it  is  not  necessary  to 
have  the  members  of  the  board  before  the  court.  They  have  no  stand- 
ing to  be  heard  as  to  the  rights  of  the  parties  to  the  contract,  and 
their  presence  is  not  necessary  for  the  protection  of  the  appellee's  lien. 
If,  on  the  other  hand,  on  the  final  hearing,  the  court  shall  arrive  at  the 
conclusion  that  the  rights  of  all  the  parties  can  be  secured  by  a  judi- 
cial sale  of  the  property,  released  from  the  control  of  the  board  of 
managers,  there  are  before  the  court  all  the  parties  necessary  to  enable 
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the  court  to  decree  such  relief  and  provide  for  the  disposition  of  the 
proceeds  of  the  sale.  The  board  of  managers,  if  present  in  court, 
could  not  be  heard  to  object  to  such  a  decree.  We  are  of  the  opinion 
that  the  court  below  was  in  error  in  sustaining  the  demurrer  and  dis- 
missing the  bill. 

The  decree  is  reversed,  and  the  cause  is  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  foregoing  opinion. 

NOTE. 

KeeeflMury  and  Proper  Taxtieu  in  Suits  to  Foreclose  or  Enforce  Ven- 
dors' Idens  on  Realty. 

I.  In  General. 

[a]  (Ala.  1873)  One  who  purchased  land  is  not  a  necessary  party  to  a  bill 
to  foreclose  the  vendor's  lien  thereon,  where  the  vendor  released  said  pur- 
chaser from  liability,  and  accepted  in  lieu  of  his  unpaid  notes  the  individual 
note  of  a  third  person,  who  afterwards  purchased  the  land. — Bozeman  v.  Ivey, 
49  Ala.  75. 

[b]  (Ala.  1884)  Where  a  vendor  of  land  purchases  It  at  sheriff's  sale  nnder 
a  decree  to  enforce  his  vendor's  lien  against  the  widow  of  the  vendee,  both  per- 
sonally and  as  administratrix,  and  afterwards  conveys  it  by  a  deed  with  cove- 
nants of  warranty,  the  latter  grantee  is  a  proper  party  plaintiff,  In  an  action 
by  him  to  enforce  his  vendor's  lien  against  the  heirs  of  the  first  vendee. — Owen 
V.  Bankhead,  76  Ala.  143. 

[c]  (Ala.  1904)  A  bill  to  enforce  a  vendor's  lien  on  land  set  up  that  intestate 
deeded  the  land  to  his  nephews  and  nieces,  all  of  whom  were  at  the  time 
minors,  with  the  exception  of  one  adult  nephew;  that  when  the  deed  was 
given  an  agreement  was  made  between  intestate  and  the  father  of  the  grantees 
and  the  adult  grantee  to  the  effect  that  the  land  was  worth  $2,000,  $1,400  of 
which  was  to  be  considered  as  an  advancement  to  the  grantees  and  the  re- 
mainder to  be  paid  intestate  for  which  sum  the  father  and  adult  grantee  gave 
intestate  their  notes.  Held,  that  the  legal  title  to  the  land  being  in  the  gran- 
tees, they  were  proper  parties  to  the  bill. — ^Acree  v.  Stone,  142  Ala.  156,  37 
South   934.  . 

[d]  (111.  1900)  One  who  was  the  real  owner  of  land  standing  In  the  name 
of  another,  and  is  the  equitable  owner  of  the  purchase-money  notes  taken  by 
such  other  person  on  selling  the  land,  is  a  necessary  party  to  a  suit  to  enforce 
the  vendor's  lieh  expressly  reserved  in  the  deed.  Judgment  (1898)  79  111. 
App.  423,  reversed.— Gordon  v.  Johnson,  186  111.  18,  57  N.  B.  790. 

[e]  (Ind.  1874)  Where  the  conditions  of  a  bond  for  the  conveyance  of  real 
estate  were  the  sale  of  property  to  the  obligor  and  a  third  person,  and  the  re- 
lease by  the  obligee  of  the  third  person  from  the  liabilities  for  the  obligee 
on  account  of  the  property,  such  third  person  was  not  a  proper  party  plaintiff 
to  an  action  to  foreclose  the  vendor's  lien. — Ferris  v.  Dickerson,  47  Ind.  382. 

[t]  (Mich.  1906)  A  tenant  in  common  conveyed,  without  consideration  and 
for  convenience,  his  Interest  to  his  co-tenant,  who  contracted  to  sell  it  to  a 
third  person.  Held,  that  the  tenant  was  entitled  to  sue  in  equity  to  enforce 
his  security  for  the  purchase  price  against  the  third  person,  and  that  as  his 
co-tenant  held  the  legal  title  he  was  a  necessary  party. — Wood  v.  Schoolcraft, 
145  Mich.  653,  108  N.  W.  1075. 

fg]  (Miss.  1848)  A.  purchased  land  of  B.  and  took  a  bond  for  title  when  the 
purchase  money  should  be  paid.  A.  assigned  his  Interest  in  the  title  bond  to 
C,  without  having  paid  B.  the  purchase  money.  Held,  that  A.  had  no  lien 
on  the  land  for  the  paym«it  of  the  purchase  money  by  C,  and  that  a  bill, 
brought  against  O.  by  A.,  to  enforce  a  vendor's  lien,  to  which  B.  was  not  made 
a  party,  must  be  dismissed. — ^Thompson  v.  Williams,  18  Miss.  (10  Smedes  & 
M.)  173. 

[h]  (Tenn.  1897)  An  allegation  in  an  answer  to  a  bill  to  enforce  a  vendor's 
lien  that  another  than  complainant  had  a  half  Interest  in  the  price  is  met  by 
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proof  that  the  purchase  notes  were  made  to  complainant,  and  that  he  owned 
them  and  had  recovered  Judgment  thereon. — Whitman  v.  Ewin  (Ch.  App.)  39 
8.  W.  742.  ^ 

[i]  (Tex.  1886)  The  only  necessary  or  proper  parties  to  the  foreclosure  of  a 
vendor's  lien  are  the  parties  to  the  original  contract,  and  those  occupying  the 
property,  or  claiming  some  interest  therein  subsequent  to  the  original  contract. 
— Faubion  v.  Rogers,  66  Tex.  472,  1  S.  W.  166. 

rj]  (Tex.  1891)  In  a  suit  to  foreclose  a  vendor's  lien,  persons  who  owned  an 
interest  in  the  land,  but  who  did  not  Join  in  the  deed  and  Were  not  named 
in  the  note  given  in  payment,  are  not  necessary  parties. — Earle  v.  Marx,  80 
Tex.  39,  15  S.  W.  595. 

(kl  (Tex.  1899)  Where  a  petition  to  recover  on  a  purchase-money  note  and 
to  foreclose  the  vendor's  lien  alleges  that  plaintiff  is  a  bona  fide  purchaser 
before  maturity,  and  this  is  not  denied,  defendant  is  not  entitled  to  bring  in 
as  parties  one  for  whose  benefit  the  note  was  executed  and  the  land  purchased* 
and  the  vendor,  who  warranted  the  title  to  the  land,  against  which  taxes 
were  due. — Phelps  v.  Scott,  49  S.  W.  687. 

[1]  (Va.  1904)  One  who  has  been  Induced  by  a  party  to  convey  land  to 
him  which  on  the  face  of  the  contract  belonged  to  others,  and  is  threatwied 
with  suit  in  consequence  of  this  act,  may,  in  a  suit  to  enforce  his  v^idor's  lien, 
convene  all  parties  in  interest,  and  have  their  respective  rights  determined 
and  the  deed  reformed.~Ratliff  v.  Ratliff,  102  Va.  880,  47  S.  B.  1007. 

II.  Vendor  After  Transfer  of  Lien  or  Notk  and  Hjb  Assignees  or  Cred- 
itors. 

[a]  (Ala.  1848)  The  vendor  of  land  took  from  the  vendee  three  notes  for  the 
payment  of  the  purchase  money,  and  executed  to  him  a  bond  for  title.  Two 
of  the  notes  being  paid,  and  the  other  transferred  by  the  vendor  to  a  third 
person,  the  vendor  conveyed  the  land  to  the  vendee,  who  had  previously  sold 
it,  and  assigned  to  his  vendee  the  bond  for  title.  Held,  on  a  bill  by  the  holder 
of  the  impaid  note  to  enforce  the  lien  on  the  land  for  the  unpaid  purchase 
money,  that  the  original  vendor  was  not  a  necessary  party. — Owen  v.  Moore» 
14  Ala.  640. 

[b]  (Ala.  1871)  A  person  indebted  for  the  purchase  money  of  land,  such  in- 
debtedness constituting  a  vendor's  lien  thereon,  at  the  request  of  the  vendor 
gave  his  note  for  part  of  the  amount  due  to  a  creditor  of  the  vendor,  receiving 
a  corresponding  credit  on  the  purchase,  all  parties  agreeing  at  the  time  that 
the  note  should  carry  with  it  a  vendor's  lien  on  the  land  to  the  amoimt  for 
which  it  was  given.  Held,  that  the  creditor  of  the  vendor  could  enforce  the 
vendor's  lien  by  a  bill  in  equity  against  the  purchaser,  and  that  the  vendor 
was  a  proper  party  defendant — Latham  v.  Staples,  46  Ala.  462. 

[c]  (Ala.  1889)  Under  Ode  1886,  §  1764,  providing  that  "the  transfer  of  a 
bond,  bill,  or  note  given  for  the  purchase  money  of  lands,  whether  the  trans- 
fer be  by  delivery  merely  or  in  writing,  expressed  to  be  with  or  without  re- 
course on  the  transferror,  passes  to  the  transferee  the  lien  of  the  veidor  on 
the  lands,"  the  transfer  of  a  purchase-money  note,  by  delivery  merely,  does 
not  pass  the  legal  title,  and  the  payees  are  still  necessary  parties  to  a  bill  to 
enforce  the  Hen. — ^Davis  v.  Smith,  88  Ala.  596,  7  South.  159. 

fd]  (Ala.  1890)  In  a  suit  to  enforce  a  vendor's  lien  by  an  assignee  of  bonds 
given  for  the  purchase  money,  the  assignor  is  not  a  necessary  party. — ^Kirk  v. 
Sheets,  90  Ala.  504,  7  South.  736. 

[e]  (Ark.  1861)  Where  a  vendor  of  land  took  a  note  for  the  purchase  money, 
executed  a  covenant  to  convey  the  legal  title  on  the  payment  thereof,  and  then 
assigned  the  note,  he  was  held  to  be  a  necessary  party  to  a  bill  by  the  assignee 
to  enforce  the  vendor's  lien.— Aikin  v.  Gill,  23  Ark.  477. 

[f]  (Fla.  1851)  Where  there  is  a  contract  to  make  title  to  land  upon  the  pay- 
ment of  a  certain  sum  of  money,  though  the  bond  securing  the  payment  of  the 
money  is  assigned,  yet  the  obligation  remains  to  make  the  title  when  the  con- 
dition is  performed,  and  this  obligation  cannot  be  delegated  without  the  con- 
sent of  the  vendee.  The  assignor  should  therefore  be  a  party  to  a  bill  to  en- 
force the  lien  upon  the  land,  and  his  insolvency  is  not  a  sufflci^it  excuse  for 
the  omission. — ^Betton  v.  Williams,  4  Fla.  11. 
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[g]  (Ind.  1906)  Where  one  acquired  land  knowing  that  her  grantor's  grantor 
had  agreed  to  pay  as  part  of  the  purchase  price  a  debt  made  by  his  grantor, 
and  that  the  debt  had  not  been  paid,  the  creditoi^  could  enforce  the  vendor's  lien 
against  the  land  in  her  own  name. — EMsman  y.  Whalen,  79  N.  E.  514. 

[h]  (Ky.  181*7)  An  assignee  of  a  note,  who  has  procured  judgment  against 
the  maker,  which  judgment  has  been  paid  by  the  assignor,  must  be  a  party 
to  a  bill  by  the- assignor  to  subject  land,  for  which  the  note  was  given,  to  pay- 
ment of  the  judgment. — Adair  y.  Caldwell,  8  Ky.  (1  A.  K.  Marsh.)  55. 

[i]  (Ky.  1852)  Where  a  note,  given  for  land  sold  and  conveyed,  has  been 
assigned,  the  assignor  is  not  a  necessary  party  to  a  bill  brought  by  the  assignee 
to  enforce  the  lien  for  the  unpaid  purchase  money. — Leacock  v.  Hall,  52  Ky. 
(18  B.  Mon.)  210. 

rj]  (Md.  1884)  A  vendor  sued  the  administrator,  the  widow,  and  heir  of 
his  vendee  for  the  balance  of  the  purchase  money  due  on  the  sale  of  land. 
The  bill  charged  that  the  number  of  acres  was  not  ascertained  at  the  time,  of 
sale,  but  it  was  agreed  to  estimate  the  quantity  at  300  acres;  that  a  survey 
should  be  made^  and  any  excess  should  be  paid  for  at  the  price  agreed  for 
such  quantity.  The  vendor  executed  a  bond  for  conveyance,  and  the  vendee 
gave  his  bond  for  the  purchase  money.  After  a  receipt  of  a  part  of  the  pur- 
chase money,  the  vendor  assigned  his  bond  to  a  third  person.  Held  that,  as 
the  assignee  of  the  vendor  might  have  a  lien  for  the  unpaid  balance  of  his 
bond,  he  was  a  necessary  party  to  the  suit. — Hall  v.  Maccubin,  6  Gill  &  J.  107. 

[k]  (Tenn.  1874)  A  vendor,  who  has  assigned  to  a  third  party  a  note  for 
unpaid  purchase  money,  cannot  join  with  the  assignee  in  a  bill  in  equity  to 
oiforce  the  vendor's  lien.  His  individual  liability  on  the  indorsement  must 
first  he  ascertained. — Adams  v.  Brown,  63  Tenn.  (4  Baxt.)  124. 

P]  (Tex.  1884)  In  a  suit  on  a  vendor's  lien  note  by  an  assignee  of  the  note, 
the  payee,  who  has  expressly  transferred  the  lien,  is  a  necessary  and  proper 
party.— Black  v.  Black,  62  Tex.  296. 

[m]  (Wash.  1892)  Where  one  of  two  vendors  of  land  assigned  his  interest 
in  the  purchase-money  notes  to  the  other,  the  assignor  and  his  wife  are  not 
necessary  parties  to  a  suit  to  foreclose  the  vendor's  lien. — Shelton  v.  Jones, 
4  Wash.  692,  30  Pac.  1061. 

[n]  (W.  Va.  1889)  Where  a  deed  conveying  land  reserves  a  lien  for  pur- 
chase money,  but  does  not  declare  in  whose  favor  it  is  reserved,  if  the  note  or 
bond  for  the  purchase  money  is,  at  the  time  of  the  conveyance,  executed  by 
the  purchaser  payable  to  a  third  party,  he  has  a  right  to  the  debt,  and  the 
right  to  enforce  the  lien ;  and  the  grantor  is  not  a  necessary  party,  nor,  after 
his  death,  his  personal  representative  or  heirs.  If  the  note  or  bond  were  orig- 
nally  payable  to  the  grantor  in  the  deed,  but  afterwards,  with  his  assent,  the 
purchaser  takes  up  that  note  or  bond,  and,  in  place  of  it,  executes  one  to  such 
third  party,  this  does  not  extinguish  the  lien,  but  the  third  party  may  enforce 
it,  without  joining  the  grantor,  or,  after  his  death,  his  heirs  or  personal  repre- 
sentative, as  parties.— James  v,  Burbridge,  33  W.  Va.  272,  10  S.  E.  396 

III.  Vendee  after  Tbansfeb  ob  Sale  of  Land  and  Subsequent  ob  Inteb- 

VENINO  PuBOHASEBS  OB  ASSIGNEES. 

ra]  (U.  S.  1887)  Under  CJode  Iowa  1873,  S  1940,  providing  that  an  unrecord- 
ed lien  for  unpaid  purchase  money  cannot  be  enforced  by  the  vendor  after  a 
conveyance  by  the  vendee,  unless  such  conveyance  is  made  after  suit  brought 
by  the  vendor,  a  purchaser  after  suit  brought  is  not  a  necessary  party  to  the 
suit— Shropshire  v.  Lyle  (C.  C.)  31  Fed.  694. 

[l^  (Ala.  1837)  To  a  bill  by  a  vendor  to  enforce  his  lien  on  the  land  in  the 
bands  of  a  subsequent  vendee,  the  intervening  vendees,  who  have  no  interest, 
are  not  necessary  parties. — ^Haley  v.  Bennett,  5  Port.  452. 

[c]  (Ala.  1843)  In  a  bill  by  a  vendor  of  land  to  enforce  his  lien  for  the  pur- 
chase money,  the  vendee,  who  has  parted  with  all  his  interest  therein,  is  not 
an  indispensable  party;  but  he  may  be  joined,  and,  if  so,  will  be  concluded 
by  the  decree. — Batre  v.  Auze's  Heirs,  5  Ala.  173. 

[d]  (Ala.  1843)  One  put  in  possession  of  land  by  the  vendee  under  a  bond 
for  title  on  payment  of  the  purchase  money,  and  claiming  and  refusing  to 
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pa7  over  the  rents  and  profits,  may  be  made  a  party  to  the  vendor's  bill  to 
•enforce  his  lien. — Chapman  v.  Chmin,  6  Ala.  397. 

[e]  (Ala.  1848)  In  a  bill  by  a  vendor  of  land,  who  has  only  given  a  bond  for 
title,  to  oiforce  his  li^i  for  the  purchase  money,  the  purchaser  at  the  sale 
of  the  vendee's  interest  on  execution  against  him,  though  in  possession,  is  not 
a  necessary  party,  as  no  title  passed  by  the  execution  sale,  unless  it  appear 
that  he  is  also  the  owner  of  the  vendee's  equity  under  the  bond. — Driver  v. 
Clarke,  13  Ala.  192. 

[f]  (Ala.  1873)    One  who  purchased  land  is  not  a  necessary  party  to  a  bill 
to  foreclose  the  vendor's  lien  thereon,  where  the  vendor  released  said  pur- 
chaser from  liability,  and  accepted  in  lieu  of  his  unpaid  notes  the  individual 
note  of  a  third  person,  who  afterwards  purchased  the  land. — ^Bozeman  v.  - 
Ivey,  40  Ala.  75. 

[g]  (Ala.  1876)  A  purchaser  of  lands  by  oral  agreement  only,  who  has 
made  no  payment  of  purchase  money,  has  no  equitable  right  in  the  land,  and 
Is  not  a  necessary  party  to  a  bill  filed  by  his  vendor  against  a  subsequent 
purchaser  of  the  lands  to  subject  them  to  the  payment  of  the  purchase  money. 
—Hughes  V.  Hatchett,  55  Ala.  539. 

[h]  (Ala.  1881)  An  original  vendee  of  lands,  or  his  heirs  or  personal  repre- 
sentatives, are  not  necessary  parties  to  a  bill  to  enforce  a  vendor's  lien  there- 
for, after  he  has  conveyed  his  interest  in  the  lands  to  another,  with  an  assign- 
ment of  the  lien. — Wilkinson  v.  May,  69  Ala.  33. 

[i]  (Ala.  1890)  To  a  bill  to  enforce  a  vendor's  lien,  a  subpurchaser  and  a 
grantee  of  a  portion  of  the  premises  in  controversy  is  a  necessary  and  proper 
party  defendant. — ^Bogan  v.  Hamilton,  90  Ala.  454,  8  South.  186. 

[j]  (Ala.  1906)  All  subpurchasers  of  parts  of  a  tract  of  land  are  prop^ 
parties  to  a  bill  to  enforce  the  vendor's  lien  on  the  ^itire  tract — Reynolds  v. 
Lawrence,  40  South.  576. 

[k]  (Ala.  1906)  The  bill  in  a  suit  to  enforce  a  vendor's  lien  alleged  that 
the  land  covered  by  the  deed  was  owned  and  claimed  by  a  banli,  and  D.  and 
R.  made  parties  to  the  bill.  The  amendment  to  the  bill  alleged  that  D.,  V., 
and  R.  became  purchasers  at  a  foreclosure  sale,  and  that  V.  sold  some  in- 
terest in  the  land  to  the  bank  and  to  H.,  but  made  no  deed  to  them,  and  that 
v.  still  held  the  legal  title  to  some  interest  in  the  land.  V.  and  H.  were  made 
parties.  Held,  that  the  owners  of  the  land  were  made  parties. — Reynolds  v. 
Lawrence,  40  South.  576. 

[1]  (111.1866)  If  A.  sells  land  to  B.,  who  disposes  of  the  same  to  other 
parties  with  notice  of  A.'s  lien,  B.  is  not  a  necessary  party  to  a  bill  brought  by 
A.  to  enforce  his  lien  a'gainst  B.'s  vendees. — McLaurie  v.  Thomas,  39  111.  291. 

[m]  (Iowa,  1874)  To  a  suit  for  the  foreclosure  of  a  title  bond  conditioned 
for  the  conveyance  of  the  undivided  half  of  certain  lands,  one  holding  a  part 
thereof  under  a  conveyance  from  the  vendee  is  properly  made  a  defendant — 
Hammond  v.  Perry,  38  Iowa,  217. 

[nl  (Ky.  1S33)  In  a  contract  for  the  sale  of  real  estate,  the  vendor  ccyre- 
nanted  to  convey  on  payment  of  the  purchase  price  by  the  vendee.  The  lat- 
ter assigned  the  contract,  and,  after  several  successive  assignments,  the  ven- 
dor filed  a  bill  against  a  remote  assignee,  to  subject  the  land  to  a  lien  for  the 
balance  of  the  purchase  price,  in  which  suit  such  assignee  prayed  a  rescis- 
sion of  the  contract  and  repayment  of  the  amount  paid  on  the  price,  because 
the  vendor  could  not  give  a  good  title.  Held,  that  the  original  vendee  was  a 
necessary,  and  intermediate  assignees  were  proper,  parties. — Wickliffe  v.  Clay, 
31  Ky.  (1  Dana)  585. 

[o]  (Ky.  1848)  A.  sold  land  to  B.,  and  took  his  note  for  the  price.  A.  assign- 
ed the  note  without  recourse  to  C,  and  B.  sold  a  part  of  the  land  to  D.,  who 
paid  for  the  same,  and  another  part  of  the  land  to  E.  Held,  in  a  suit  by  C.  to 
enforce  his  lien  upon  the  land,  that  D.  was  not  a  necessary  party. — ^Ripperdon 
V.  Cozine,  47  Ky.  (8  B.  Mon.)  465. 

Fp]  (Md.  1840)  To  a  bill  by  a  vendor  to  enforce  his  lien  <hi  the  land  for  the 
purchase  money,  the  legal  title  remaining  in  him,  the  assignee  of  the  title 
bond,  or  his  representatives,  are  necessary  parties  to  the  suit — Magruder  v. 
Peter,  11  Gill  &  J.  217. 
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[q]  (Mo.  1877)  In  a  suit  by  an  administrator  to  enforce  a  rendor's  lien  up- 
on lands  sold  by  his  intestate,  one  who  has  purchased  part  of  the  same  land 
at  the  administrator's  sale  is  a  proper  party  defendant — Chapman  y.  Calla- 
han, 66  Mo.  299. 

[r]  (Mo.  1903)  In  a  suit  to  enforce  a  vendor's  lien  reserved  in  a  deed,  per- 
sons to  whom  the  grantee  conveyed  the  property  before  the  suit  are  not  nec- 
essary parties;  but  failure  to  join  them  leaves  open  their  right  to  redeem.— 
Talbot  V.  Roe,  171  Mo.  421.  71  S.  W.  682;  Same  v.  Holland,  Id. 

[s]  (Tex.  1874)  Where  it  appears  from  recitals  on  the  face  of  a  note  given 
for  the  purchase  of  land  that  the  land  has  been  conveyed  by  the  purchaser  to 
a  third  party  l)efore  the  execution  of  the  note,  no  judgment  ordering  a  sale  of 
the  land  should  be  rendered  in  a  proceeding  to  which  the  second  purchaser  is 
not  a  party. — Bridges!  v.  Reynolds,  40  Tex.  204. 

[t]  (Tex.  1876)  In  a  suit  to  enforce  the  vendor's  lien,  a  subsequent  vendee, 
in  possession  and  claiming  imder  a  recorded  deed,  is  a  necessary  party. — Car- 
ter V.  Attoway,  46  Tex.  108. 

[u]  (Tex.  1877)  A  remote  purchaser,  in  possession  of  land  sought  to  be  sub- 
jected to  a  vendor's  lien,  is  a  proper  defendant,  besides  the  first  purchaser,  but 
may  defend  by  showing  that  he  bought  for  value  without  notice  of  the  lien. 
— Burks  V.  Watson,  48  Tex.  107 ;  Huyler  v.  Dahoney,  Id.  234. 

[v]  (Tex.  1884)  In  a  suit  on  a  vendor's  lien  note  by  an  assignee  of  the  note, 
the  payee,  who  has  transferred  the  lien,  and  the  original  maker  are  neces- 
sary and  proper  parties. — Black  v.  Black,  62  Tex.  296. 

[w]  (Tex.  1899)  A  deed  expressly  reserved  a  vendor's  lien.  The  vendee 
sold  a  portion  of  the  land,  but  the  purchaser  did  not  record  his  deed.  Subse- 
quently the  first  vendee  sold  the  whole  tract  to  one  who  took  possession  by 
an  agent.  Pending  a  suit  to  foreclose  the  original  vendor's  lien,  the  agent 
became  the  agent  of  the  purchaser  of  the  portion,  but  there  was  no  visible 
change  in  the  occupancy.  Held,  that  the  holder  of  the  lien  was  not  chargeable 
with  notice  of  the  rights  of  the  purchaser  of  the  portion,  so  as  to  render  it 
necessary  to  make  the  latter  a  party. — Ferguson  v.  McCrary,  20  Tex.  Civ.  App. 
529,  50  S.  W.  472. 

[x]  (Tex.  1900)  In  an  action  by  a  grantor  to  foreclose  a  vendor's  lien  against 
his  grantees,  the  vendee  of  the  grantees  is  not  a  necessary  party  defendant-^ 
O'Rourke  v.  Clopper,  22  Tex.  Civ.  App.  377,  54  S.  W.  930. 

IV.  Heibs,  Legatees  ob  Legal  Repbesentativeb, 

[a]  In  a  suit  to  enforce  the  vendor's  lien  for  the  purchase  money  of  land, 
where  the  vendee  is  dead,  his  heirs  are  necessary  parties. 

—(Ark.  1869)  Allen  v.  Smith,  25  Ark.  495 ; 
(Mo.  1879)  Ross  v.  Julian,  70  Mo.  209; 
(Tex.  1873)  Jackson  v.  Hill,  39  Tex.  493. 

[b]  (U.  S.  1874)  Where  a  purchaser  of  land  dies  without  having  paid  the 
purchase  price  thereof,  his  executrix  and  heirs  at  law  should  be  made  par- 
ties defendant  in  an  action  to  foreclose  a  vendor's  lien. — Lewis  v.  Hawkins,  90 
U.  S.  (23  Wall.)  119,  23  L.  Ed.  113. 

[c]  (Ala.  1873)  To  a  bill,  of  which  the  subpurchaser  had  notice,  by  a  ven- 
dor of  lauds  against  the  administrator  of  the  purchaser,  since  deceased,  and  a 
subpurchaser  from  such  administrator  in  his  oflQclal  capacity,  to  enforce  a  ven- 
dor's lien  on  such  lands,  the  heirs  of  the  deceased  purchaser  are  not  necessary 
parties  defendant. — Thornton's  Adm'r  v.  Neal,  49  Ala.  590. 

[d]  (Ala.  1886)  A  bill  to  foreclose  a  vendor's  lien  prayed  that  an  adminis- 
trator ad  litem  of  the  vendee  be  made  a  respondent,  and  alleged  that  adminis- 
tration was  had  on  the  vendee's  estate,  which  was  insolvent,  and  final  settle- 
ment made,  and  all  the  assets  distributed,  leaving  nothing  for  further  ad- 
ministration. Held,  that  the  administrator  of  the  vendee  was  a  necessary 
party,  and  that  an  administrator  ad  litem  was  not  sufficient. — Moore  v.  Alex- 
ander, 81  Ala.  509,  8  South.  199. 

[e]  (Ala.  1890)  Where,  by  the  terms  of  a  will,  one  obtains  the  legal  title 
to  land,  for  which  testator  had  given  a  bond  for  title,  and  a  note  executed  to 
testator  for  the  unpaid  purchase  money,  the  executors,  having  made  a  final 
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settlement  of  the  estate,  and  delivered  the  note  to  the  legatee,  were  neither 
necessary  nor  proper  parties  to  a  bill  brought  by  the  legatee  to  enforce  a 
vendor's  lien  on  the  land  for  the  unpaid  purchase  money. — Bogan  v.  Hamilton, 
90  Ala.  454,  8  South.  186. 

[f]  (Ark.  1877)  In  a  suit  to  enforce  the  vendor's  lien,  reserved  by  a  ven- 
doi;,  since  deceased,  who  assigned  a  purchase-money  note  to  a  partnership  as 
collateral  security  for  a  smaller  claim,  the  vendor's  administrator  and  the  sur- 
viving partner  of  such  firm  may  properly  join  as  plaintiffs. — Reynolds  v.  West, 
32  Ark.  244. 

fg]  (Ind.  1885)  In  a  suit  to  enforce  a  vendor's  lien,  the  vendee  being  dead, 
his  administrator  is  properly  made  a  party. — Lord  v.  Wilcox,  99  Ind.  491. 

[h]  (Ky.  1823)  A  bill  in  equity  alleged  that  C,  holding  a  bond  for  cfm- 
veyance  of  land,  sold  the  land  to  E.,  taking  B.'s  bond  for  the  price,  secured 
by  lien  on  the  land,  which  bond  was  assigned  to  the  complainant;  that  Ip. 
died  without  having  disposed  of  the  land;  and  that  defendant,  as  executor 
de  son  tort  of  B.'s  estate,  had  fraudulently  obtained  a  deed  of  said  land  in  his 
own  name.  The  bill  asserted  a  lien  on  the  land,  and  prayed  for  a  sale.  Held^ 
that  the  heirs  of  B.  were  necessary  parties  to  the  suit — Kenny  v.  Ck>llin8,  14 
Ky.  (4  LitL)  289. 

[1]  (Ky.  1845)  To  a  bill  brought  to  enforce  a  vendor's  lien,  the  heirs  of 
one  of  several  mortgagees  of  the  vendee  are  necessary  parties. — ^Thornton  v. 
Knox's  Ex'r,  45  Kj'.  (6  Bi  Mon.)  74. 

01  (Miss.  1870)  In  proceedings  in  equity  to  «iforce  a  vendor's  lien  upon 
land  for  the  purchase  money  thereof,  not  only  the  original  purchaser,  but,  if 
the  land  has  been  resold  by  him  and  the  purchaser  is  dead,  the  heirs  and  per- 
sonal representatives  of  the  deceased  subpurchaser,  should  all  be  made  par- 
ties, so  that  there  may  be  a  personal  decree  against  the  original  purchaser, 
and  for  the  farther  reason  that  the  heirs  of  the  subpurchaser  have  a  right 
to  require  that  the  personal  assets  of  the  estate  shall  be  applied  to  exonerate 
the  land.— Mullins  v.  Sparks,  43  Miss.  129. 

[kl  (Miss.  1872)  Where  the  purchaser  of  land  is  a  nonresident  of  the  state, 
and  dies  without  having  paid  the  purchase  money,  and  has  neither  personal 
estate  nor  personal  representation  in  the  state  where  the  land  is  situated,  a 
bill  in  equi^  may  be  maintained  against  his  heirs,  without  any  personal  r^re- 
sentation,  to  enforce  the  vendor's  lien  upon  the  land. — Reed  v.  Gregory,  46 
Miss.  740. 

[1]  (Miss.  1874)  Where  the  administrator  of  a  vendor  of  land  is  the  com- 
plainant, asserting  against  the  assignee  of  the  vendee  the  security  held  by  him 
for  the  debt,  the  heirs  of  the  vendor  are  necessary  parties,  so  that  their  title 
may  be  devested,  unless  the  administrator  tenders  a  proper  deed  from  the 
heirs. — Kimbrough  v.  CJurtis,  50  Miss.  117. 

[m]  (Mo.  1878)  To  a  suit  by  the  administrator  of  a  vendor  of  real  estate, 
who  has  died  without  making  a  conveyance,  to  enforce  a  vendor's  lien,  the 
heirs  of  the  vendor  should  be  made  parties,  and  their  presence  cannot  be  dis- 
pensed with  by  tendering,  either  in  the  pleadings  or  at  the  trial,  a  deed  from 
the  heirs  to  the  purchaser,  unless  the  purchaser  accepts  the  deed. — Leeper  v. 
Lyon,  68  Mo.  216. 

fn]  (N.  J.  1886)  Heirs  at  law  are  not  necessary  parties  to  a  bill  by  the  ad- 
ministrator of  a  vendor  of  real  estate  to  enjoin  the  sale  of  the  property  by  the 
assignee  in  insolvency  of  the  vendee,  and  to  collect  an  unpaid  balance  of  the 
purchase  price,  and  have  the  same  declared  a  lien  upon  the  property,  although 
a  mortgage  was  to  have  been  given  for  the  unpaid  balance,  but  was  not  given, 
and  although  the  administrator  had  allowed  the  heirs  to  negotiate  concerning 
the  payment  thereof ;  nor  are  the  next  of  kin  of  the  vendor's  widow,  after  her 
death,  necessary  parties. — Hubbard's  Adm'r  v.  Clark  (Ch.)  7  Atl.  26. 

[o]  (Tenn.  1836)  The  personal  representatives  of  the  vendee  are  not  neces- 
sary parties  to  a  bill  by  the  vendor  to  enforce  his  lien,  unless  the  vendee  has 
sold  the  land,  and  the  purchase  money,  or  a  part  of  it,  due  him,  remains  unpaid. 
—High  V.  Batte,  18  Tenn.  (10  Yerg.)  186. 

[p]  (Tenn-.  1855)  In  a  suit  to  enforce  a  vendor's  lien  by  sale  of  the  land, 
brought  by  the  representatives  of  vendor  against  those  of  vendee,  the  heirs  of 
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vendor  must  be  made  parties,  as  well  as  those  of  vendee. — McCoy  v.  Broderlck, 
35  Tenn.  (3  Sneed)  203. 

[q]  (Tex.  1878)  In  a  suit  to  enforce  a  vendor's  Hen  against  a  decedent's  es- 
tate, the  heirs  are  not  necessary  parties. — Heath  v.  Garrett,  50  Tex.  264. 

[r]  (Tex.  1878)  In  an  action  to  enforce  a  vendor's  lien  against  a  second  ven- 
dee, the  heirs  of  the  first  vendee  (defendant's  vendor)  are  necessary  parties. — 
Pitman  v.  Henry,  50  Tex.  357. 

[s]  (Tex.  1894)  Where  a  right  to  enforce  a  vendor's  lien  vests  jointly  in  two 
legatees  of  the  vendors,  both  are  necessary  parties  plaintifC  to  a  suit  to  enforce 
the  lien.— Hanner  v.  Summerhill,  «  Tex.  Civ.  App.  764,  26  S.  W.  900. 

[t]  (Va.  1875)  In  a  suit  by  the  personal  representative  of  the  vendor  against 
the  vendee  to  enforce  the  lien  for  unpaid  purchase  money,  if  the  legal  title  has 
not  been  made,  the  heirs  of  the  vendor  ought  to  be  made  parties  before  a 
decree  is  rendered  for  the  sale  of  the  property. — ^Mott  v.  Carter's  Adm'r,  26 
Orat.  127. 

[u]  (W.  Va.  1877)  To  a  suit  to  enforce  and  foreclose  a  vendor's  lien,  brought 
by  the  personal  representative  of  a  deceased  vendor  of  lands  against  the  legal 
representatives  of  the  vendee,  also  deceased,  the  latter's  widow  and  heirs  are 
necessary  parties,  as  are  also  a  joint  vendor  and  beneficiary  under  the  vendor's 
Hen,  and  his  assignee  of  part  of  the  purchase  money ;  and  derivative  purchasers 
or  vendees  from  the  vendee  of  a  part  of  the  land,  subject  to  the  vendor's  lien, 
are  also  proper,  if  not  necessary,  parties. — Morris'  Adm'r  v.  Peyton's  Adm'r, 
10  W.   Va.  1. 

[v]  (W.  Va.  1877)  In  a  bill  to  enforce  a  vendor's  lien,  the  purchaser  set  up 
that  he  was  forced  to  buy  in  an  outstanding  title  to  an  undivided  three-sevenths 
of  the  land;  that  one  B.  had  originally  owned  the  laud,  and  had  sold  to  E., 
but  had  never  made  a  deed,  and  after  E.'s  death  had  bought  up  four-sevenths 
of  the  equitable  interest;  but  that  three-sevenths  was  owned  by  W.,  which 
interest  the  purchaser  had  bought  in.  The  character  and  extent  of  W.'s  claim 
of  title  was  not  shown,  and  no  deed  to  him,  or  by  him  to  the  purchaser,  was 
shown.  The  deed  from  B.  to  the  vendor  was  not  in  evidence,  but  litigation  was 
pending  between  B.'s  administrator  and  the  vendor  concerning  the  price.  Held, 
that  B.'s  administrator  was  a  necessary  party  to  this  proceeding ;  it  being  un- 
certain whether  B.  had  retained  a  vendor's  lien. — Harmison  v.  Loneberger,  11 
W.  Va.  175. 

V.  Holders  of  Otheb  Notes  Given  fob  Pabt  of  Pubchase  Monet. 

[a]  (Ala.  1886)  A  i^endor  sold  land,  giving  a  bond  for  title  and  taking  notes, 
which  he  assigned  to  a  third  person.  The  vendee,  being  unable  to  pay,  re- 
quested such  third  person  to  relinquish  his  lien  on  a  part  of  the  land  when  D. 
would  p(iy  the  notes.  By  agreement  between  the  parties  the  vendor  conveyed 
the  part  of  the  land  relinquished  to  the  vendee,  and  the  remainder  to  D. ;  the 
vendee  delivering  up  his  bond  to  such  third  person,  who  surrendered  it  to  the 
vendor.  D.  then  executed  two  notes  to  such  third  person  in  substitution  of  the 
vendee's  notes.  D.  obtained  by  purchase  two  judgments  against  the  vendee, 
who  in  exchange  for  them  surrendered  his  note  against  D.,  and  the  judgment 
was  so  noted  on  the  justice's  docket.  D.  then  subsequently  delivered  such 
note  to  plaintiff,  who  sought  to  enforce  a  lien  under  it  on  the  land  for  which 
D.  received  a  deed  from  the  vendor.  Held  that,  plaintiff  being  a  junior  in- 
cumbrancer to  such  third  person,  it  was  not  necessary  for  him,  in  proceed- 
ings to  enforce  his  lien  against  the  interest  which  remained  in  D.,  to  make 
such  third  person  a  party. — Floumoy  v.  Harper,  81  Ala.  494,  1  South.  545. 

[b]  (Ky.  1887)  In  an  action  by  the  holder  of  one  of  two  notes  given  for  the 
purchase  money  of  land  to  collect  the  note,  and  enforce  a  vendor's  lien  upon  the 
land,  the  holder  of  the  other  note,  against  which  an  outstanding  equity  in 
favor  of  the  vendee  should  rightly  be  charged,  is  properly  made  a  party. — 
Wallace  v.  Arnold,  4  S.  W.  340. 

[c]  (Ky.  1898)  Where  two  notes,  given  for  the  purchase  price  of  land,  are 
owned  by  different  persons,  a  joint  action  to  recover  on  both  notes,  and  to 
enforce  a  vendor's  lien  therefor,  may  be  maintained  by  the  two  owners. — ^Foster 
V.  Lyons,  44  S.  W.  625. 
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[d]  (Tex.  1900)  A  sale  under  foreclosure  of  one  of  several  notes  secared  by 
a  vendor's  lien  and  assigned  to  a  third  person  passes  good  title,  although  the 
vendor  was  not  made  a  party. — Douglass  v.  Blount,  22  Tex.  Civ.  App.  493, 
55  S.  W.  526. 

[e]  (W.  Va.  1900)  In  a  suit  to  enforce  a  Hen  for  purchase  money  of  land  by 
a  holder  of  one  note  given  therefor,  holders  of  other  notes  equally  secured  by 
such  lien  are  necessary  parties. — Miller  t.  Morrison,  47  W.  Va.  664,  35  S.  E. 
905. 

VI.  Tenants,  Inoxthbbanoebs,  Adverse  Claimants,  ob  Third  Persons  in 

Possession. 

[&]  (U.  S.  1897)  Lessees  of  real  estate  are  not  necessary  parties  to  a  suit 
for  purchase  money  and  foreclosure  of  vendor's  lien,  unless  a  decree  is  sought 
affecting  their  righta— Brisco  v.  Mhiah  Oonsol.  Min.  Oo.  (0.  O.)  82  Fed.  952. 

[b]  (Ala.  1882)  The  rule  that  adverse  claimants  cannot  be  made  parties  to 
a  suit  to  enforce  a  vendor's  lien  on  land,  for  the  purpose  of  litigating  their 
title,  applies  only  to  claims  of  title  derived  from  a  stranger,  or  which  were 
derived  from  the  vendor  or  vendee  prior  to  the  purchase. — Handle  v.  Boyd, 
73  Ala.  282. 

[c]  (CJolo.  1884)  In  an  action  to  enforce  a  vendor's  lien,  strangers  to  the  title 
of  both  plaintiff  and  defendant,  and  claiming  adversely  thereto,  need  not  be 
made  parties. — ^Wells  v.  Francis,  7  Ck>lo.  396,  4  Pac.  49. 

[d]  (Ky.l903)  Under  Civ.  Code,  §  694,  subsec.  3,  providing  that  plaintiff, 
in  an  action  to  enforce  a  lien  on  real  property,  shall  state  in  his  petition  the 
liens,  if  any,  which  are  held  thereon  by  others,  and  make  the  holders  de- 
f aidants,  and  no  sale  of  the  property  shall  be  ordered  by  the  court  prejudicial 
to  the  rights  of  lienholders,  a  grantor  having  a  lien  for  the  unpaid  balance  of 
the  purchase  price  of  the  land  cannot,  in  a  suit  to  recover  the  balance,  obtain 
a  Judgment  for  the  sale  of  the  land  to  pay  the  balance  without  making  lien- 
holders  defendants. — ^Leonard  v.  Welch,  76  S.  W.  338,  25  Ky.  Law  Rep.  692. 

[e]  (Tex.  1860)  To  an  action  to  enforce  the  vendor's  lien,  subsequent  in- 
cumbrancers are  not  necessary  parties,  and  their  rights  are  not  affected  by 
the  judgment — Chapman  v.  Lacour,  25  Tex.  94. 

[f]  (Tex.  1882)  In  an  action  to  foreclose  a  vendor's  lien,  expressly  retained 
in  the  deed,  by  the  holder  of  the  notes  for  the  purchase  money,  it  is  not  nec- 
essary to  make  parties  persons  in  possession  of  the  land,  having  only  equities 
therein,  with  notice,  by  the  recitals  of  the  deed  under  which  they  claim,  that 
the  purchase  money  has  not  been  paid. — Robinson  v.  Black,  56  Tex.  215. 

[g]  (Tex.  1885)  One  in  possession  of  land  should  be  made  a  party  to  a  suit 
to  foreclose  a  vendor's  lien,  if  his  rights  are  to  be  concluded. — Foster  v. 
Powers,  64  Tex.  247. 

[h]  (Tex.  1886)  In  an  action  to  foreclose  a  vendor's  li«i,  no  title  adverse 
to  the  contract  being  enforced  can  be  litigated,  and  the  holder  of  such  adverse 
title  is  an  unnecessary  and  improper  party. — Faubion  v.  Rogers,  66  Tex.  472, 
1  S.  W.  166. 

[i]  (Tex.  1888)  In  1877,  W.  sold  342%  acres  of  land  to  J^  reserving  in  the 
deed  a  lien  to  secure  part  of  the  price.  Forty-two  and  one-half  acres  were 
sold  under  execution  against  J.,  and  conveyed  to  plaintiff  in  1881,  and  the 
deed  recorded.  In  1883,  the  lien  for  the  price  was  foreclosed,  and  by  direction 
the  421^  acres  were  sold,  and  the  lien  satisfied  in  full.  Held,  that  plaintiff^ 
being  in  possession  of  the  42%  acres  under  a  recorded  deed,  was  a  necessary 
party  to  the  foreclosure,  and,  not  having  been  made  so,  was  not  bound  by  it. 
—Ballard  v.  Carter,  71  Tex.  161,  9  S.  W.  92. 

[j]  (Tex.  1898)  A  lienholder  stating  that  his  lien  had  been  paid,  and  there- 
by inducing  a  senior  lienholder  to  accept  vendor's  lien  notes  for  a  release  of 
his  Hen,  becomes  a  party  to  the  vendor's  lien  In  Its  inception  by  virtue  of 
estoppel,  and  may  be  made  a  party  to  a  suit  to  foreclose  the  lien.  Judgment, 
Whitaker  v.  Big  Sandy  Lumber  Co.  (Civ.  App.  1898)  46  S.  W.  263,  reversed.— 
Scharff  v.  Whitaker,  92  Tex.  216,  47  S.  W.  519. 

[k]  (W.  Va.  1897)  In  a  suit  to  enforce  a  purchase-money  lien  reserved  in  a 
deed  conveying  legal  title,  with  only  covenant  of  general  warranty,  it  is  not 
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necessary  to  make  prior  lienors,  holding  liens  against  the  property,  parties, 
nor  to  refer  the  case  to  ascertain  such  liens,  unless  it  appear  that  the  vendor 
is  insolvent— McClaugherty  v.  Croft,  43  W.  Va.  270,  27  S.  B.  246. 

VII.  Husband  ob  Wife  of  Gbantob  ob  Gbanteb. 

[a]  (Ala.  1877)  Where  a  husband  and  wife  sell  land  belonging  to  her  statu- 
tory estate,  taking  notes  for  the  purchase  money,  the  husband  is  a  necessary 
party  to  an  action  by  her  distributees,  after  her  death,  to  enforce  the  vendor'^ 
lien  and  to  obtain  a  decree  for  the  amount  of  the  notes. — Marshall  v.  Gayle, 
58  Ala.  284. 

Lb]  (Ala.  1882)  A  grantor's  wife,  who  did  not  sign  the  deed,  is  not  a  proper 
party  defendant  to  an  action  to  enforce  a  vendor's  lien  on  the  land,  brought 
by  a  transferee  of  the  note  given  for  the  purchase  price. — Sims  v.  National 
Ck)nmiercial  Bank,  73  Ala.  248. 

[c]  (Ala.  18d4)  The  wife  of  a  purchaser  of  land  is  not  a  proper  party  to  a 
suit  to  enforce  a  vendor's  lien  for  the  price. — ^Mutual  Building  &  Loan  Ass'n  v. 
Wyeth,  105  Ala.  639, 17  South.  45. 

[d]  (Ohio,  1880)  The  purchaser's  wife  is  a  necessary  party  to  a  suit  to  fore- 
close a  vendor's  lien  on  account  of  her  right  otherwise  to  claim  a  homestead. 
— Sutton  V.  Kautsman,  6  Ohio  Dec.  910,  8  Am.  Law  Rec  657;  Dickinson  v.. 
Same,  Id. 

VIII.  Tbustees  ob  Beneficiabies  of  Tbust  Deeds. 

[a]  (Miss.  1880)  A  trustee  who  has  sold  certain  land  is  not  a  necessary 
party  to  a  bill  against  the  purchaser  to  whom  he  has  conveyed,  filed  by  the 
first  vendor,  to  subject  the  land  to  a  lien  for  an  unpaid  balance  of  purchase 
money  secured  by  the  deed  of  trust ;  nor  is  a  purchaser  of  the  land  during  the 
pendency  of  the  above  suit,  as  he  will  be  bound  by  the  decree. — Osborne  v» 
Cnmip,  57  Miss.  622. 

[b]  (Mo.  1881)  A.  and  B.  sold  their  undivided  two-thirds  interest  in  land, 
retaining  a  vendor's  lien.  Held  that,  In  an  action  to  foreclose,  one  holding  a 
deed  of  trust  on  the  remaining  undivided  one-third  was  neither  a  necessary 
nor  a  proper  party  to  the  suit,  and  could  not  be  affected  by  the  judgment. — 
Dugge  V.  Stumpe,  73  Mo.  513. 

[c]  (Tex.  1896)  To  a  suit  to  enforce  a  vendor's  lien  expressly  reserved  in  a 
deed,  the  beneficiaries  In  a  trust  deed  given  by  the  vendee's  grantee  are  not 
necessary  parties ;  hence  a  sale  on  the  judgment  In  such  suit  leaves  them  only 
a  right  of  redemption.— Garrett  v.  Parker,  39  S.  W.  147. 

[d]  (W.  Va.  1893)  In  a  suit  to  enforce  a  vendor's  lien  reserved  in  a  convey- 
ance of  land,  a  trustee  in  a  deed  of  trust,  though  subsequent  to  the  convey- 
ance reserving  the  lien,  is  an  indispensable  party,  as  he  holds  the  legal  title. 
—Turk  V.  Skiles.  38  W.  Va.  404,  18  S.  E.  561. 

[e]  (W.  Va.  1897)  Though,  when  suit  was  brought  to  enforce  a  vendor's  Hen, 
the  land  was  under  a  prior  lien  by  deed  of  trust,  yet  where,  pending  It,  the 
trust  has  been  released  by  release  revesting  legal  title  In  the  owner,  decree  may 
be  made,  without  making  such  trustee  and  the  creditor  parties. — McClaugherty 
V.  Croft,  43  W.  Va.  270,  27  S.  E.  246. 


(154  Fed.  593.) 

CORBIN  et  al.  v.  HOLMES. 

HOLMES  T.  CORBIN  et  al. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit     May  13,  1907.) 

Nos.  2,363,  2,417. 

!•  Joint  Adventubes— Sale  of  Land— Contbaot— CJoNSTBucfnoN. 

Defendant's  testator,  having  purchased  a  quantity  of  wild  land  for 
$26,076.60,  contracted  with  B.,  plaintlflE's  assignor,  for  the  sale  thereof  as 
follows:  That,  in  case  B.  totally  failed  to  make  sales  during  the  first 
five  years,  the  arrangement  should  terminate ;  that  if  there  was  a  partial 
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failure  to  reimburse  testator  at  the  end  of  10  years  to  the  amount  of  his 
investment,  with  10  per  cent,  annual  Interest,  the  arrangement  should  be 
terminated,  and  B.  should  receive  0  per  cent  commission  on  sales  made; 
and,  if  at  the  end  of  the  10  years  testator  should  have  been  so  reimbursed, 
B.  should  have  one-half  of  the  profits.  At  the  end  of  the  10-year  period 
there  remained  unsold  6,445  acres  of  land,  and  there  was  a  net  deficit  of 
over  $17,000  before  testator's  investment  would  be  made  good,  of  which 
more  than  $11,000  was  in  outstanding  notes  with  accrued  interest,  and 
more  than  $6,000  was  represented  merely  by  unsold  lands.  Held,  that 
such  facts  showed  the  happening  of  the  conditions  required  by  the  second 
provision  of  the  contract,  and  that  the  same  terminated  at  the  end  of  the 
10  years,  B.  being  entitled  only  to  5  per  cent  commission  on  sales  made  up 
to  that  thne. 

2.  Save— Lien. 

B.  did  not  acquire  any  interest  in  or  lien  on  the  lands  under  the  con- 
tract and  was  therefore  not  entitled  to  require  a  sale  by  process  of  court 
or  otherwise,  in  order  to  repay  testator's  Investment  and  to  wind  up  the 
joint  account 

8.  Pabtnebship— CoNTBAcrr. 

Where  plalntiflTs  testator,  having  purchased  certain  lands,  placed  them 
in  the  hands  of  B.  for  sale,  agreeing  that  If  no  sales  were  made  within 
five  years,  the  arrangement  should  be  terminated ;  if  sufficient  sales  were 
not  made  to  enable  testator  to  get  his  money  back  with  interest  B. 
should  receive  5  per  cent  commissions  on  sales  made ;  and  if  testator  was 
reimbursed  within  that  time  B.  should  receive  one-half  of  the  profits — ^the 
arrangement  did  not  constitute  a  contract  of  partnership  between  them. 

i.  Joint  Adventubbs—CJontbacts— Accounting. 

Testator,  having  purchased  certain  land,  agreed  with  B.  that  the  lat- 
ter should  manage  the  sale  thereof  for  10  years,  and  in  case  sufficient 
sales  were  not  made  within  that  time  to  reimburse  testator  for  his  out- 
lay, with  10  per  cent,  interest,  B.  was  to  receive  5  per  cent  commissions 
on  sales  made,  and,  if  the  receipts  were  sufficient  so  to  reimburse  testa- 
tor, B.  should  receive  one-half  of  the  profits.  Held,  that  on  termination  of 
the  contract  period  testator  was  entitled  to  be  credited  with  Interest  at 
10  per  cent,  on  his  investment,  together  with  disbursements  for  taxes,  fore- 
closure expenses,  expenses  for  recording  mortgages,  etc.,  and  should  be 
charged  with  interest  at  10  per  cent  on  all  receipts. 

Sanborn,  Circuit  Judge,  dissenting. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

W.  P.  Warner,  for  Elon  G.  Holmes. 

George  C.  Austin  (Owen  Morris,  on  the  brief),  for  Corbin's  execu- 
tors. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Holmes,  the  successor  in  interest  of  one 
Bowman,  obtained  a  decree  against  the  executors  of  the  will  of  Austin 
Corbin,  deceased,  for  $21,718.49,  being,  according  to  the  theory  of 
the  trial  court,  half  of  the  profits  realized  in  the  purchase  and  sale  of 
certain  lands.    Both  parties  appealed. 

The  controversy  arose  in  the  worlcing  out  of  a  contract  made  in  1877 
between  Corbin  and  Bowman.  Corbin,  having  purchased  from  one  Dr. 
Upham  about  13,600  acres  of  wild  land  in  Minnesota  for  the  sum  of 
$26,076.60,  made  the  following  proposition  to  Bowman  by  a  letter  dated 
May  12,  1877: 
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•*NoTV  If  yon  want  to  do  this,  you  can.  I  will  fignre  np  exactly  tiie  coat 
as  allowed  the  Doctor,  put  them  In  to  yon  on  joint  account  to  run  10  years 
at  10%  annual  Interest;  I  to  have  my  money  out  first,  and  when  It  comes  out 
you  to  have  half  the  profits.  I  want  this  limited  to  10  years,  because  I  don't 
want  it  running  indefinitely  in  case  it  don't  woric.  If  it  don't  operate  at  all 
at  the  end  of  five  years,  I  shall  expect  you  to  release  me  from  the  trade, 
because  it  is  not  any  object  for  you  to  be  fiddling  with  a  thing  that  don't  pay, 
nor  for  me  to  be  tied  up  and  not  do  either  of  us  any  good.  You  will  ap- 
preciate that,  I  guess.  But  the  contract  shall  run  for  ten  years.  Then,  if 
at  the  expiration  of  ten  years  it  cannot  be  wound  up,  and  I  get  my  money 
out,  I  will  agree  that  you  will  have  5%  allowed  on  all  sales  that  have  been 
made,  so  that  you  will,  in  any  event,  not  be  doing  this  absolutely  for  nothing.** 

On  May  21,  1877,  Bowman,  referring  to  the  proposition  of  Corbin, 
wrote  as  follows  to  a  representative  of  the  latter : 

"Dear  Sir— I  have  your  favor  of  the  16th  Informhig  me  that  Mr.  Corbin 
had  that  morning  left  I  suppose  of  course,  you  mean  that  he  has  gone  to 
Europe.  He  (Corbin)  wrote  that  if  I  want  to  agree  to  a  10%  joint  account 
with  him  by  and  under  the  terms  of  which  he  is  to  pay  all  the  taxes  and 
pay  for  the  land  and  I  am  to  sell  the  lands  and  turn  over  all  the  proceeds 
to  him  until  all  his  money  invested  with  10%  interest  is  paid,  etc.,  that  at  the 
end  of  10  years  if  he  shall  not  have  received  ail  his  money  and  interest  out 
of  the  sales,  the  joint  account  shall  be  wound  up  and  I  shall  have  5%  for 
4ill  the  lands  I  have  sold,  etc,  etc.,  as  will  more  fully  appear  by  reference  to 
the  copy  of  the  letter  on  your  books,  and  he  asked  me  for  a  reply,  so  I  say 
that  I  will  undertake  to  live  the  10  years  and  sell  during  that  time  all  of 
the  lands  I  can  according  to  the  proposition  he  makes  me." 

It  was  by  these  two  letters  that  the  contract  was  formed.  The  cost 
of  the  lands  to  Corbin  was  found  by  the  trial  court  to  be  as  above  noted, 
and,  though  the  finding  is  assailed  by  the  complainant  Holmes  in  his 
cross-appeal,  it  is  well  sustained  by  the  facts.  Shortly  after  the  contract 
was  made  560  acres  of  the  land  were  sold  to  the  complainant's  wife  and 
-eliminated  from  the  account.  The  transaction  worked  a  reduction  of 
the  principal  of  Corbin's  investment  to  the  sum  of  $24,993.93.  The 
principal  question  in  the  case  is  presented  by  the  contention  of  Cor- 
"bin's  executors  that  a  wrong  construction  was  put  upon  the  contract. 
Upon  the  theory  that  time  was  not  of  the  essence  of  the  contract,  the 
■complainant  was  given  a  decree  for  half  of  the  profits  of  the  venture, 
although  Corbin  had  not  at  the  expiration  of  the  10  years  been  re- 
imbursed his  investment  with  interest.  When  the  end  of  the  10-year 
period,  May  21,  1887,  came  around,  this  was  the  condition :  There  re- 
mained unsold  6,445  acres  of  land.  After  crediting  Corbin  with  the 
original  cost  of  the  lands  and  interest  at  10  per  cent,  and  with  his 
disbursements  for  taxes  and  expenses  for  foreclosures,  etc.,  with  in- 
terest at  7  per  cent.,  there  still  remained  due  to  him  $16,079.70,  or  about 
two-thirds  of  his  original  investment.  At  the  same  time  there  were  on 
hand  unpaid  purchase-money  notes  amounting,  with  accrued  interest,  to 
$11,599.56.  Upon  the  assumption  that  these  notes  should  be  charged 
to  Corbin  as  cash,  there  nevertheless  remained  a  balance  at  the  end  of 
the  10-year  period  of  $4,480.25.  In  reaching  this  balance  the  trial  court 
allowed  Corbin  but  7  per  cent,  interest  upon  his  disbursements  for  taxes 
and  expenses,  whereas,  as  will  be  noted  hereafter,  we  are  of  the  opinion 
that  he  was  entitled  to  10  per  cent. ;  and  upon  this  basis  the  net  def- 
icit at  the  end  of  the  10-year  period  was  $6,035.93,  after  charging 
Corbin  with  more  than  $11,000  of  uncollected  notes  and  mortgages 
83  C.O.A.— 24 
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with  accrued  interest    This  deficit  was  nearly  one-fourth  of  his  orig- 
inal investment.   The  trial  court  said : 

"My  direction  of  this  accounting  is  based  upon  my  holding  that  time  was 
not  of  the  essence  of  this  contract,  in  such  strictness  that,  if  It  was  nearly 
but  not  strictly  carried  out  within  the  10  years,  the  complainant  should  for- 
feit absolutely  all  advantage  substantially  earned  in  carrying  it  out" 

It  seems  quite  probable  that  the  substantial  amount  of  the  deficit 
and  the  substantial  proportion  it  bore  to  the  original  investment,  even 
after  charging  Corbm  with  the  uncollected  purchase-money  notes,  was 
not  clearly  perceived  by  the  trial  court  when  it  adopted  the  theory  upon 
which  the  decree  proceeded. 

Does  the  language  of  the  contract  permit  of  the  construction  that 
was  given  to  it?  In  the  consideration  of  this  question  it  is  well  to  bear 
in  mind  the  settled  rule  that  although  time  is  not  ordinarily  of  the  es- 
sence of  a  contract  for  the  sale  of  real  property,  yet  it  may  appear  to 
be  so  either  by  express  stipulation  to  that  effect  or  by  clear  implication 
from  the  terms  employed ;  that  courts  have  no  right  to  make  a  con- 
tract for  the  parties,  or  to  insert  stipulations  which  it  is  clear  they  did 
not  intend;  that  it  is  only  when  the  question  is  at  large,  and  is  not 
foreclosed  by  the  terms  of  the  contract  or  the  nature  of  the  property 
which  is  the  subject  of  it,  that  the  courts  will  apply  equitable  consider- 
ations to  the  construction,  so  that  justice  may  be  done  to  the  defaulting 
party  without  injury  to  the  clear  rights  of  the  other.  But  the  primary 
question  always  is,  is  it  clear  what  the  parties  really  intended  by  the 
language  which  they  themselves  employed?  If  it  is,  it  is  then  the 
duty  of  a  court  to  respect  their  intention.  In  the  construction  of  the 
contract  the  trial  court  confined  itself  to  the  terms  of  Corbin's  propo- 
sition. But  the  terms  of  Bowman's  acceptance  should  not  be  regarded 
as  mere  subsequent  declarations,  useful  as  an  aid  to  construction  of  a 
contract  the  import  of  which  is  doubtful.  On  the  contrary,  Bowman's 
acceptance  was  an  integral  part  of  the  very  contract  that  was  entered 
into.  Four  times  did  Corbin,  the  owner  of  the  lands,  mention  a  10-year 
period  in  his  proposition.  Each  time  he  referred  to  the  period  within 
which  he  should  get  his  money  out.  And  Bowman  said  in  accepting  the 
proposition  "that  at  the  end  of  ten  years  if  he  (Corbin)  shall  not  have 
received  all  his  money  and  interest  out  of  the  sales  the  joint  account 
shall  be  wound  up  and  I  shall  have  5%  for  all  the  lands  I  have  sold." 
Note  that  Bowman  said  "all  his  money,"  not  part  of  it.  Bowman  fur- 
ther said  that  he  would  undertake  to  live  the  10  years  and  sell  all  of 
the  lands  he  could  during  that  time.  And  note  that  this  undertaking 
was  limited  to  10  years,  and  did  not  extend  an  indefinite  time  thereafter. 

One  of  the  strongest  arguments  in  favor  of  the  construction  asked 
by  Corbin  is  the  existence  of  the  provision  for  the  payment  of  the  5 
per  cent,  commission  on  the  sales  if  he  had  not  succeeded  in  getting 
all  of  his  money  back  in  10  years.  In  other  words,  Corbin  recognized 
the  equities  of  the  situation,  and  that  it  would  be  a  hardship  upon  Bow- 
man to  deprive  him  of  all  compensation  for  his  labors  if  he  succeeded 
in  making  sales,  but  not  enough  to  pay  out.  This  alternative,  proposed 
and  accepted  in  itself,  provided  a  compensation  not  unusual  in  such 
transactions ;  and  it  robs  the  case  of  those  harsh  features  which  cause 
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a  court  of  equity  to  pause  and  seriously  consider  whether  the  parties 
so  intended  when  their  minds  met  in  mutual  agreement.  Corbin  and 
Bowman  chancered  their  own  case.  They  provided  for  (1)  total  fail- 
ure to  make  sales  during  the  first  five  years,  (2)  partial  failure  to  fully 
reimburse  Corbin  at  the  end  of  10  years,  and  (3)  complete  success  in 
reimbursing  him.  If  the  arrangement  had  not  operated  at  all  at  the 
end  of  five  years,  it  was  to  be  at  an  end.  If  it  did  operate  and  at  the 
end  of  10  years  there  was  a  partial  failure  in  getting  all  Corbin's 
money  out,  there  was  to  be  a  5  per  cent,  commission.  If  there  was 
complete  success  at  the  end  of  10  years,  then  Bowman  was  to  have  a 
half  interest  in  the  remaining  property  and  receipts.  The  line  between 
partial  failure  with  a  commission  and  complete  success  with  a  pro- 
prietary interest  in  profits  is  indicated  by  the  words  of  Bowman's  ac- 
ceptance— "If  he  shall  not  have  received  all  his  money  and  interest 
out  of  the  sales" ;  and  also  by  the  words  of  Corbin  in  his  proposition : 
"Then  if  at  the  expiration  of  ten  years  it  cannot  be  wound  up  and  I 
get  my  money  out,"  etc.  A  deficit  of  $18,000  out  of  an  original  invest- 
ment of  $26,000  so  obviously  brings  the  case  within  the  5  per  cent, 
commission  clause  as  to  preclude  argument.  Of  this  deficit  more  than 
$11,000  was  in  outstanding  notes  with  accrued  interest,  and  more  than 
$6,000  had  nothing  behind  it  excepting  Corbin's  unsold  lands.  Upon 
what  theory  the  outstanding  notes  were  charged  to  Corbin  does  not 
appear.  That  they  should  not  be  so  charged  was  recognized  by  the 
complainant  when,  in  drafting  his  bill,  he  was  careful  to  aver  that  Cor- 
bin had  his  money  out,  exclusive  of  outstanding  purchase-money  notes 
and  mortgages. 

But,  however  the  uncollected  purchase-money  notes  and  mortgages 
should  be  regarded,  there  still  remained  over  $6,000,  about  one- fourth 
of  the  original  investment,  unmet  by  any  sales  of  lands.  Although 
this  amount  is  a  substantial  one,  we  are  asked  to  remake  the  contract 
upon  considerations  of  degrees  of  performance,  and  to  give  Bowman 
one-half  the  value  or  proceeds  of  unsold  lands  after  Corbin  shall  have 
been  paid  therefrom  the  remainder  of  his  investment.  If  this  may  be 
done,  it  would  be  interesting  to  know  at  what  degree  of  failure  to  fully 
perform  the  5  per  cent,  commission  clause  would  apply,  and  at  what 
lesser  degree  of  failure  the  complainant  would  be  entitled  to  a  pro- 
prietary interest  in  the  surplus.  Suppose  the  deficit,  after  charging 
Corbin  with  imcoUected  notes,  had  been  $7,000  or  $8,000  or  $10,000, 
what  would  we  say?  Of  course,  both  the  spirit  and  the  letter  of  the 
contract  preclude  a  reimbursement  of  Corbin's  investment  by  his  own 
lands  in  specie.  The  contract  could  not  be  wound  up  by  setting  off 
to  Corbin  a  part  of  the  lands  that  were  really  his  and  by  dividing  the 
remainder.  To  do  so  would  be  repugnant  to  the  contract  in  any  phase 
in  which  it  may  be  considered.  Corbin  wanted  his  lands  sold,  not  left 
on  his  hands.  He  wished  his  investment  fully  returned  to  him  in  cash 
within  the  10  years.  The  contention  of  complainant,  if  sustained, 
would  practically  deprive  the  commission  clause  of  the  contract  of 
its  intended  office.  For  all  substantial  purposes  it  would  stand  ex- 
punged, and  the  logical  conclusion  would  be  that,  by  selling  a  few 
tracts  of  land  during  the  first  five  years  to  escape  annulment  of  the 
contract,  Bowman  could  have  remained  idle  during  the  remainder  of 
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the  10-year  period  and  taken  chances  of  such  enhancement  in  values 
as  would  give  him  an  equity  to  be  realized,  by  the  forced  sale  of  Gor- 
bin's  lands  and  a  division  of  the  surplus  proceeds.  If  due  eflfect  is  not 
to  be  given  to  the  agreement  for  a  commission,  then,  to  earn  an  inter- 
est in  surplus  proceeds  or  value,  Bowman  had  the  option  either  to  be 
diligent  to  sell  enough  to  repay  Corbin  in  full,  or  to  remain  inactive 
and  take  chances  on  the  market  and  a  public  sale  at  the  end.  But 
nothing  could  be  further  from  the  intention  of  the  parties  than  the 
latter  course.  Corbin,  who  owned  the  lands,  wanted  them  sold  at 
private  sale  and  his  investment  fully  repaid  within  a  fixed  period.  He 
offered  Bowman  not  an  interest  or  a  lien,  but  compensation  for  faith- 
ful, active,  and  industrious  services.  To  stimulate  him  to  extra  eflForts 
he  offered  an  opportunity  to  make  more  than  the  usual  commission, 
and  said  that  if  within  10  years  Bowman  sold  enough  to  repay  him  in 
full,  not  partially,  he  might  have  half  the  surplus.  That  diligence  was 
expected  by  Corbin  and  promised  by  Bowman  is  clear  beyond  every 
doubt,  and  upon  the  measure  of  the  diligence  and  its  results  depended 
the  amount  of  compensation — if  nothing  was  accomplished  in  the  first 
five  years,  an  abandonment  of  the  contract  followed;  if  sales  were 
made  but  insufficient  at  the  end  of  10  years  to  repay  Corbin  in  full,  a 
commission  of  5  per  cent. ;  if  sales  were  made  sufficient  at  the  end  of 
10  years  to  repay  Corbin  in  full,  then  half  of  the  surplus.  This  is  the 
obvious  reading  of  the  two  letters  forming  the  contract,  it  was  the  con- 
struction put  upon  them  by  the  parties  during  the  progress  of  the  busi- 
ness, and  also  the  construction  adopted  by  complainant  in  framing  his 
bill. 

Bowman  did  not  acquire  any  interest  in  or  lien  upon  the  lands,  and 
therefore  he  had  no  right  to  require  a  sale,  by  process  of  court  or 
otherwise,  to  get  Corbin's  money  out  and  so  wind  up  the  joint  account. 
This  fact  must  always  be  regarded  in  every  consideration  of  Bowman's 
right  under  the  contract.  The  lands  remained  the  lands  of  Corbin, 
and  it  was  his  province  to  say  how  they  should  be  sold  and  to  pre- 
scribe the  limit  of  time  within  which  sales  might  be  made.  The  theory 
of  a  winding-up  process  after  10  years  by  judicial  sale  or  other  pro- 
ceedings against  Corbin  in  invitum  to  create  funds  to  repay  his  in- 
vestment is  wholly  repugnant  to  the  intention  of  the  parties  who  made 
the  contract.  Certainly,  if  regard  is  to  be  had  to  the  words  they  em- 
ployed, they  never  contemplated  that  a  failure  by  one-fourth  to  secure 
a  return  to  Cprbin  of  his  investment  should  render  the  provision  for 
the  commission  inapplicable,  and  entitle  Bowman  to  that  compensa- 
tion which  depended  upon  repayment  to  Corbin  in  full  within  the 
period  agreed  upon.  For  us  to  say  otherwise  would  amount  to  a  re- 
casting of  the  contract  according  to  our  own  notions. 

Corbin's  expressed  desire,  assented  to  by  Bowman,  was  that  he 
should  get  all  his  money  out,  and  within  10  years.  This  is  as  plain  as 
the  language  of  laymen  could  make  it.  The  most  liberal  construc- 
tion of  the  phrase  "wound  up"  that  is  permissible  is  that  at  the  end 
of  10  years  a  sufficient  length  of  time  should  be  given  to  cast  up  the 
accounts  to  see  where  the  parties  stood  and  for  settlement  on  the 
basis  thus  disclosed.  Indeed,  we  might  go  further  and  admit  that 
if  sufficient  lands  had  been  sold  for  cash  and  notes  to  pay  Corbin's  in- 
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vestment  the  complainant  might  be  entitled  to  half  of  the  excess  had 
he  or  some  one  by  his  procurement  unconditionally  offered  to  take  and 
pay  for  sufficient  of  the  outstanding  notes  at  par  and  accrued  interest 
to  complete  the  payment  in  full  to  Corbin.  Nothing  less  than  this  would 
have  met  Corbin's  rights  under  the  contract.  What  did  the  complain- 
ant do?  On  March  12,  1887,  shortly  before  the  end  of  the  10-year 
period,  he  wrote  to  Corbin: 

"In  case  you  are  not  willing  to  accept  of  the  notes  and  mortgages  you  bold 
account  of  sales  made  I  will  make  an  offer  to  give  or  take  and  have  proceeds 
applied  in  that  account.  I  am  prepared  to  cash  these  notes  and  mortgages  at 
any  price  we  agree  upon.  I  will  also  fix  a  price  upon  the  lands  remaining  un- 
sold to  give  or  take  and  thereby  be  able  to  close  the  account  at  once,  or  I  am 
willing  to  divide  the  lands  remaining  unsold." 

These  were  his  specific  propositions.  It  will  be  observed  that  in 
fixing  the  value  of  the  notes  and  mortgages  he  says  that  it  shall  be 
"as  agreed  upon,"  when  his  sole  legal  right,  unless  the  contract  was 
changed,  was  to  take  the  notes  at  par.  He  obtrudes  into  the  situa- 
tion an  assertion  of  a  right  to  agree  or  disagree  upon  the  value  of  the 
notes.  But  more  than  this,  he  couples  with  the  proposition  another 
one,  to  wit,  that  he  will  fix  a  value  upon  the  remaining  lands  for  a  give 
or  take  offer.  It  must  be  recalled  that  a  mere  disposition  of  the  notes 
would  not  have  been  sufficient  to  enable  the  parties  to  wind  up  the 
contract.  Additional  lands  to  the  amount  of  more  than  $6,000  must 
have  been  sold,  and  of  course  it  was  wholly  repugnant  to  the  contract 
and  the  rights  of  Corbin,  however  regarded,  that  the  complainant  should 
be  allowed  to  fix  the  price  of  the  lands  for  a  disposition  or  division. 
Even  if  it  were  to  be  held  that  the  limit  of  10  years  might  be  disre- 
garded and  the  time  opened  up  and  enlarged  for  more  sales  if  they 
could  be  made  within  a  reasonable  time,  there  is  nothing  whatever  in 
this  record  indicating  that  on  May  21,  1887,  it  was  at  all  probable  that 
sufficient  additional  lands  could  be  sold  short  of  several  years  there- 
after to  make  up  the  deficit.  It  took  10  years  to  sell  sufficient  to  dis- 
charge three-fourths  of  Corbin's  investment  after  charging  him  with 
all  outstanding  purchase-money  notes  as  cash.  Measured  by  this  ex- 
perience, and  assuming  that  market  conditions  would  be  substan- 
tially similar,  it  would  require  the  allowance  of  more  than  three  years' 
additional  time  to  complainant  to  enable  him  to  escape  the  operation 
of  that  clause  of  the  contract  which  provides  for  a  5  per  cent,  commis- 
sion. Again,  in  1886,  there  were  sold  in  round  numbers  760  acres  of 
land.  If  the  same  measure  of  success  might  have  been  expected  in 
the  years  following,  it  would  have  taken  nearly  all  of  the  years  1887 
and  1888  to  sell  sufficient  to  wipe  out  the  cash  deficit  if  the  lands  were 
sold  at  the  prevailing  rate  of  $5  per  acre.  As  a  matter  of  fact  the  two 
sides  of  Corbin's  investment  account  did  not  balance  until  December, 
1897,  more  than  10  years  after  the  expiration  of  the  10  year  period 
agreed  upon.  It  might  be  said,  however,  in  this  connection,  that  the 
lands  were  withdrawn  from  the  complainant  and  he  was  not  allowed 
to  make  the  sales,  but  on  the  other  hand  they  were  put  into  the  charge 
of  another  agent  in  1888.  From  our  knowledge  of  financial  conditions 
which  culminated  in  the  crisis  of  1893,  it  is  doubtful  that  the  market 
for  real  property  for  a  number  of  years  after  1887  was  favorable  to 
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the  disposition  of  real  estate.  The  trial  court  said  in  its  decision  upon 
the  question  of  laches  that  during  the  years  after  Ae  10-year  period 
the  values  of  land  declined.  But  all  of  this  is  ex  post  facto,  and  its 
principal  value  is  to  indicate  the  sea  of  uncertain^  upon  which  we 
launch  when  we  disregard  the  provisions  made  by  the  parties  for  the 
very  contingency  that  arose  and  which  they  regarded  as  fair,  equitable, 
and  reasonable. 

There  is  nothing  whatever  in  this  record  until  we  come  to  the  opin- 
ion of  the  trial  judge,  delivered  in  1902,  indicating  that  it  was  in  the 
minds  of  the  parties  or  their  counsel  that  the  contract  could  be  so  con- 
strued as  to  give  a  period  beyond  May  21,  1887,  for  the  sale  of  addi- 
tional lands  to  secure  funds  for  the  repayment  of  Corbin's  investment 
so  as  to  give  complainant  a  proprietary  interest  in  the  excess.  On  Octo- 
ber 5, 1886,  complainant  wrote  to  Corbin  as  follows: 

"The  time  is  near  at  hand  when  a  settlement  of  the  joint  account  must  be 
made  for  the  purpose  of  making  an  amicable  settlement  of  the  accomit  I  make 
yon  the  following  statement  and  proposition.  The  Joint  account  commenced 
May  12,  1877,  and  by  its  terms  wUl  expire  next  May,  hence  the  necessity 
of  settlement" 

He  then  stated  an  account,  and,  by  understating  Corbin's  invest- 
ment and  by  charging  him  with  outstanding  uncollected  notes,  showed 
the  latter  in  debt  to  him.  The  word  "must"  in  the  first  sentence  of 
the  letter  was  emphasized  by  being  underscored.  Moreover,  the  bill 
of  complaint  was  framed  upon  the  theory  contended  for  by  Corbin. 
In  reciting  the  substance  of  Uie  provisions  of  the  contract  it  is  averred : 

"If  the  proceeds  realized  from  said  lands  under  said  contract  of  copartner- 
ship, within  10  years  from  date  thareof,  should  prove  Insufficient  to  pay  said 
Austin  Corbin  for  said  lands,  with  interest  as  aforesaid,  then  said  copartner- 
ship was  to  terminate  and  end;  and  in  that  case  said  John  A.  Bowman  was 
to  be  paid  out  of  the  remaining  assets  of  said  copcurtnership,  if  sufficient  tor 
that  purpose,  and  otherwise  by  said  Austin  Corbin,  5  per  cent  of  the  proceeds 
of  all  sales  of  said  lands  theretofore  made  in  full  satisfaction  of  any  and  ail 
claim  in  favor  of  said  John  A.  Bowman  on,  in  or  to  said  copartnership  assets 
or  against  said  Austin  Corbin." 

(Of  course  the  contract  was  not  one  of  co-partnership.  Shaeffer 
V.  Blair,  149  U.  S.  248,  13  Sup.  Ct.  856,  37  L.  Ed.  721.)  The  biU 
containing  this  averment  was  filed  in  the  state  court  April  14,  1894. 
The  same  averment  was  repeated  in  the  bill  of  revivor  filed  in  1898, 
11  years  after  the  expiration  of  the  10-year  period.  Both  proceeded 
upon  the  theory  that  Corbin  had  been  fully  reimbursed  his  investment. 
We  are  of  the  opinion  that  under  the  clear  facts  of  the  case  the  decree 
below  is  contrary  to  both  letter  and  intent  of  the  contract,  and  the  sub- 
sequent construction  thereof  by  complainant  himself  for  many  years 
afterwards. 

Complainant  made  an  attempt  to  show  that  some  dealings  between 
Corbin  and  Bowman  prior  to  the  making  of  the  contract  were  such  as 
to  give  the  latter  an  equitable  interest  in  the  lands,  and  that  such  equita- 
ble feature  should  be  projected  forward  to  qualify  the  contract  that 
was  made  by  the  interchange  of  letters ;  but  complainant  wholly  failed 
in  the  proof.  There  was  also  an  attempt  to  show  a  voluntary  continu- 
ation of  the  relations  of  the  parties  after  May  21,  1887,  but  the  com- 
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plainant  swore  in  his  affidavit  in  the  matter  of  rehearing  that  he  never 
made  any  request  for  an  extension  of  the  time.  Moreover,  there 
were  but  two  sales  made  by  the  complainant  after  the  10-year  period 
that  were  confirmed  by  Corbin.  In  one  of  them  the  contract  of  sale 
was  doubtless  made  before,  though  the  purchase-money  mortgage  was 
executed  six  days  after,  the  expiration  of  the  10-year  period.  The 
other  sale  was  made  some  time  afterwards,  but  the  circumstances 
surroimding  it  do  not  appear  in  the  record.  In  each  of  these  cases  a 
conveyance  was  made  by  Corbin  to  the  purchaser.  But  the  complain- 
ant does  not  seriously  contend  that  the  time  was  extended  by  word  or 
act  of  Corbin.  The  controversy  is  over  the  construction  of  the  contract, 
and  the  complainant  expressly  complains  that  the  few  sales  reported 
in  1887,  after  May  21st,  were  due  to  the  fact  that  his  authority  as  agent 
was  impugned  by  Corbin's  refusal  to  confirm  what  he  did.  The  col- 
lection of  the  notes  and  mortgages  that  were  outstanding  on  May  21, 
1887,  and  the  remittance  of  the  collections  to  New  York,  was  not  done 
under  the  contract  or  in  recognition  of  a  continuation  of  it.  The  se- 
curities were  payable  at  the  complainant's  bank,  and  it  and  Corbin's 
bank  were  mutual  correspondents.  What  was  done  would  have  been 
done  in  the  usual  course  of  their  business  had  no  land  contract  existed. 

The  only  remaining  question  is  whether  Corbin  was  entitled  to  10 
or  to  7  per  cent,  interest  upon  his  disbursements  for  taxes  and  expenses. 
The  court  allowed  the  latter.  That  he  was  entitled  to  interest  at  some 
rate  was  recognized  by  complainant  in  his  letter  of  October  5,  1886, 
in  which  he  includes  interest  in  his  tabulated  statement.  In  casting 
up  the  accounts  the  trial  court  charged  Corbin  with  10  per  cent,  in- 
terest on  every  item  of  money  which  came  to  him  from  the  sale 
of  the  lands  from  the  date  of  its  receipt  to  the  date  of  the  account- 
ing May  21,  1887.  In  charging  him  with  the  uncollected  purchase- 
money  notes  and  mortgages,  interest  at  the  same  rate  was  computed  to 
the  date  of  settlement.  It  needs  no  discussion  to  show  that  the  taxes, 
foreclosure  expenses,  expenses  for  recording  mortgages,  etc.,  should 
be  credited  to  Corbin  in  the  joint  account.  Otherwise  Corbin  would 
not  have  stood  in  the  same  equal  position  with  complainant  had  the 
venture  reached  the  point  where  profits  were  to  be  divided.  When  cash 
proceeds,  which  came  into  Corbin's  hands  and  upon  which  he  was 
charged  10  per  cent,  interest,  were  properly  paid  out  for  taxes  and 
expenses,  it  would  follow  that  there  should  be  a  discontinuance  of  the 
10  per  cent  charge  against  Corbin  to  the  extent  of  such  disbursements. 
The  same  result  is  reached,  however,  by  charging  Corbin  with  interest 
at  10  per  cent  upon  all  receipts,  and  crediting  him  with  interest  at 
10  per  cent  upon  all  such  disbursements. 

Five  per  cent,  of  the  amount  of  proceeds  of  sales  made  by  complain- 
ant under  the  contract,  in  cash  and  notes,  equals  $2,237.25,  and  for 
this  amount  he  is  entitled  to  a  decree.  It  is  equitable  that  the  costs  in 
the  trial  court  where  this  result  was  made  to  appear  should  follow  the 
recovery,  and  that  complainant  should  bear  the  costs  of  the  appeals 
to  this  court. 

The  decree  of  the  trial  court  is  reversed,  with  direction  to  enter  a 
decree  as  above  indicated. 
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SANBORN,  Circuit  Judge  (dissenting) .  All  agree  that  the  contract 
was  that  the  lands  should  be  put  into  a  joint  account  of  Corbin  and 
Bowman,  and  that  they  should  remain  there  for  10  years.  The  ques- 
tion is,  what  were  the  rights  and  remedies  of  the  parties  at  the  ex- 
piration of  this  10  years?  The  court  below  found  that  at  the  end  of 
the  10  years  this  joint  account  had  to  its  credit  6,445  acres  of  land 
worth  $32,225,  and  notes  and  mortgages  worth  $11,600.55,  and  that  it 
was  indebted  to  Corbin  in  the  sum  of  only  $16,079.26,  so  that  by  the 
sale  of  the  lands  and  notes  it  could  be  wound  up,  Corbin  could  get 
his  money  out  and  profits  to  the  amount  of  $27,746.25  could  be 
realized,  and  it  held  that  the  agreement  of  the  parties  was  that  itt 
this  state  of  the  facts  Bowman  was  entitled  to  have  these  profits  di- 
vided. After  a  studious  consideration  of  the  record  and  of  the  opinion 
of  my  associates  to  the  contrary,  I  am  unable  to  agree  with  them,  and 
I  concur  with  the  court  below  in  its  construction  of  this  agreement. 
The  question  is,  did  these  parties  agree  that  if  the  joint  account  operated 
at  the  end  of  5  years,  and  if  at  the  end  of  10  years  it  could  be  wound 
up  so  that  Corbin  could  get  his  money  out.  Bowman  should  have  half 
the  profits  ?    My  views  upon  this  question  are  these : 

The  question  is,  what  was  the  contract?  and  there  is  no  question 
whether  or  not  time  was  its  essence.  If  the  contract  was  that  if  at 
the  expiration  of  the  10  years  Corbin  had  not  got  his  money  out  Bow- 
man should  have  nothing  but  5  per  cent,  on  his  sales,  he  is  entitled 
to  that  only.  But  if  it  was  that,  if  at  the  expiration  of  the  10  years 
the  joint  account  and  the  contract  which  created  it  could  not  be  wound 
up  so  that  Corbin  could  get  his  money  out,  he  should  have  the  5  per 
cent.,  but  that  if  it  could  be  so  wound  up  he  should  have  half  the  profits, 
then  he  is  entitled  to  half  the  profits,  because  it  could  have  been  thus 
wound  up. 

What  might  have  been  the  rights  of  the  parties  if  the  joint  account 
had  not  operated  within  the  first  five  years,  or  if  Bowman  had  not  faith- 
fully performed  his  part  of  the  agreement,  is  irrelevant  to  the  con- 
sideration or  decision  of  this  issue,  because  the  joint  account  did  oper- 
ate within  the  five  years,  and  Bowman  did  perform  his  part  of  the  con- 
tract, and  the  true  answer  to  it  is  in  these  words  of  the  letter  of  May 
12,  1877,  which  contain  the  proposition  of  Corbin  that  Bowman  ac- 
cepted : 

"I  will  figure  up  exactly  the  cost  as  allowed  the  doctor,  put  them  in  to  you 
on  Joint  account  to  ran  10  years  at  10%  annual  interest;  I  to  have  my  money 
out  fli'St,  and  when  it  comes  out  you  to  have  half  the  profits.  I  want  this 
limited  to  10  years,  because  I  don't  want  it  running  indefinitely  in  case  It 
don't  work.  ♦  ♦  ♦  But  the  contract  shall  run  for  ten  yeara  Then  if 
at  the  expiration  of  ten  years  it  cannot  be  woimd  up,  and  I  get  my  money 
out,  I  will  agree  that  you  will  have  5%  allowed  on  all  sales  that  have  bean 
made,  so  that  you  will,  In  any  event,  not  be  doing  this  absolutely  for  nothing." 

Bowman  by  his  answer  to  this  letter  of  May  21,  1877,  did  not  in- 
tend to  change,  and  did  not  reject  or  modify,  any  part  of  the  provi- 
sion of  this  proposition  relative  to  the  continuance  and  tlie  winding  up 
of  the  joint  account.  When  he  wrote  in  that  letter  the  words,  "I  am 
to  sell  the  lands  and  turn  over  all  the  proceeds  to  him  until  all  his  money 
invested  with  10%  interest  is  paid,  etc.,  that  at  the  end  of  the  10  years^ 
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if  he  shall  not  have  received  all  his  money  and  interest  out  of  the  sales, 
the  joint  account  shall  be  wound  up  and  I  shall  have  6%  for  all  the 
lands  1  have  sold,  etc.,  etc.,  as  will  more  fully  appear  by  reference  to  Ac 
copy  of  the  letter  on  your  books,"  he  was  simply  identifying  the  propo- 
sition he  was  accepting  as  the  one  contained  in  the  letter  of  May  12, 
1877,  as  it  was  copied  on  the  books  of  Corbin,  and  he  was  neither  at- 
tempting to  accurately  state  the  proposition,  as  clearly  appears  by  his 
repeated  use  of  "etc.,"  and  his  reference  to  Corbin's  books,  nor  to 
in  any  way  reject  or  modify  it.  That  he  was  not  attempting  to  change 
and  did  not  change  it,  but  that  he  accepted  it  as  it  was  written  in  Cor- 
bin's  letter  to  which  he  referred,  is  demonstrated  by  these  words  in 
a  later  part  of  his  letter : 

"You  may  settle  it  down  that  I  win  accept  that  proposition  fully  and  will 
do  my  level  best  to  sell  the  land  and  look  after  the  taxes  and  do  everything 
such  a  proposition  implies  whether  expressed  in  it  or  not" 

The  gist  of  the  proposition  and  of  the  contract  was  that  the  lands 
should  be  put  into  a  joint  account  of  Corbin  and  Bowman,  that  Bow- 
man should  sell  these  lands,  that  out  of  this  joint  account  Corbin  should 
be  first  paid  his  advances  and  interest,  and  that  the  profits  should  be 
divided  between  them.  All  the  other  provisions  of  the  contract,  the 
10  years  during  which  the  account  and  the  sales  should  continue,  its 
winding  up,  the  payment  of  the  5  per  cent,  if  upon  its  winding  up  it 
failed  to  pay  out,  were  subordinate,  modal,  and  incidental  to  this  main 
purpose  and  substance  of  the  contract. 

When  Corbin's  proposition  was  accepted,  the  lands  were  placed  in 
the  joint  account  of  Bowman  and  himself.  From  the  moment  of  the 
acceptance  of  this  proposition  by  Bowman,  Corbin  held  these  lands  in 
trust  for  the  joint  account  of  himself  and  Bowman,  to  permit  the  lat- 
ter to  sell  them  for  10  years,  to  reimburse  himself  from  the  joint  ac- 
count for  his  advances,  and  to  divide  the  profits  of  the  sales  and  of  the 
property  in  the  joint  account  equally  between  himself  and  Bowman. 
When  the  10  years  expired  he  held  them  subject  to  this  trust  in  this 
joint  account  under  this  contract.  In  the  absence  of  an  agreement  rela- 
tive to  the  rights  and  remedies  of  the  parties  at  the  expiration  of  this 
10  years,  there  could  be  no  doubt  that  any  court  of  equity  on  the  ap- 
plication of  either  of  the  cestuis  que  trust,  Corbin  or  Bowman,  would 
have  decreed  a  winding  up  of  the  joint  account,  a  sale  of  the  trust 
property  therein,  the  payment  of  Corbin's  advances  out  of  its  proceeds, 
and  the  equal  division  of  the  remainder  between  them.  The  lands, 
notes,  and  mortgages  in  this  joint  account  were  charged  with  a  trust  to 
pay  these  advances  and  one  half  the  remainder  to  Corbin,  and  by 
the  same  trust  and  to  the  same  extent  to  pay  the  other  half  of  the  re- 
mainder to  Bowman.  Seymour  v.  Freer,  75  U.  S.  202,  203,  206,  207, 
213,  214,  215,  19  L.  Ed.  306 ;  ShaefTer  v.  Blair,  149  U.  S.  248,  256, 
257,  258,  13  Sup.  Ct.  856,  37  L.  Ed.  721.  In  Seymour  v.  Freer,  the 
agreement  was  that  Price  should  buy  the  lands,  that  Seymour  should 
pay  for  them  and  take  the  title  in  his  name,  that  the  lands  should  be 
sold  within  five  years,  and  that  Price  should  have  one-half  the  profits. 
Price  bought  the  lands,  Seymour  paid  for  them  and  took  the  title  in  his 
name,  none  of  them  were  sold  within  the  five  years,  and  if  they  had 
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been  sold  at  the  expiration  of  the  five  years  there  would  have  been  no 
profit  Nevertheless,  the  court  held  that  Price  was  entitled  to  the  en- 
forcement of  the  trust  and  to  his  share  of  the  profits.    It  said : 

"We  think  Seymour  took  the  legal  title  in  trust  for  the  purposes  qpecifled. 
A  trust  is  where  there  are  rights,  titles,  and  interests  in  property  distinct 
from  the  legal  ownership.  In  such  cases,  the  legal  title,  in  the  eye  of  tbe 
law,  carries  with  it,  to  the  holder,  absolute  dominion;  but  behind  it  lie 
beDeticial  rights  and  interests  in  the  same  property  belonging  to  another. 
These  rights,  to  the  extent  to  which  they  exist,  are  a  charge  upon  the  prop- 
erty,  and  constitute  an  equity  which  a  court  of  equity  will  protect  and 
enforce  whenever  its  aid  for  that  purpose  is  properly  invoked.  Interests  La 
real  estate,  purely  contingent,  may  be  made  the  subjects  of  contract  and 
equitable  cognizance,  as  between  the  proper  parties.  The  object  of  the  trust 
here  was  to  sell  the  property  within  the  time  limited,  and,  after  deducting 
from  the  proceeds  the  outlay,  with  interest  and  taxes,  to  pay  over  to  Price 
one-half  of  the  residue.  To  this  extent,  Seymour  was  a  trustee,  and  Price 
the  cestui  que  trust.  They  had  a  Joint  interest  in  the  property.  Seymoxir 
held  the  l^al  title,  but  the  rights  of  Price  were  as  valid  in  equity  as  those 
of  Seymour  were  at  law. 

"If  Seymour,  within  the  five  years,  had  conveyed  the  property  to  one  of 
his  children,  by  way  of  advancement,  or  to  a  stranger,  otherwise  than  upwi 
a  bona  fide  sale  for  Its  fair  value,  the  grantee  would  have  taken  the  title  sub- 
ject to  the  trust  upon  which  Seymour  held  it,  and  a  court  of  equity  would  have 
followed  the  property  and  dealt  with  it  in  all  respects  as  if  the  title  had  still 
remained  in  Seymour.  If  a  valid  sale  had  been  made,  the  trust  would  have 
followed  and  bound  the  proceeds  in  like  manner  as  it  bound  the  property." 

So  here  at  the  expiration  of  the  10  years  the  lands  and  notes  were 
charged  with  a  trust  to  pay  Bowman  for  the  services  he  had  rendered 
one-half  of  the  profits,  and  were  subject  to  his  right  to  enforce  the 
execution  of  this  trust  in  equity  by  a  sale  of  the  property  and  the  ap- 
plication of  the  proceeds  according  to  its  terms,  unless  there  was 
some  clear  and  unequivocal  agreement  that  this  trust  was  discharged 
and  that  this  right  to  enforce  it  in  equity  and  to  receive  the  benefit  of 
it  was  forfeited.     There  was  no  such  agreement. 

There  was  a  provision  that  the  joint  account  and  the  contract  should 
run  and  be  limited  to  10  years,  that  Corbin  should  have  his  money 
out  first,  and  that  Bowman  should  have  half  the  profits.  But  there 
was  no  stipulation  in  this  agreement  that,  if  at  the  expiration  of  the 
10  years  Corbin's  money  had  not  been  paid  out,  Bowman  should  not 
receive  or  should  forfeit  his  half  of  the  profits  or  his  equitable  ri^t 
to  the  customary  sale  of  the  trust  property  in  chancery  to  pay  the 
claim  with  which  it  was  charged  and  to  distribute  the  remainder 
among  those  who  were  equitably  entitled  thereto.  On  the  other  hand, 
the  agreement  was  made  in  recognition  of  this  right  and  on  the  as- 
sumption that  it  would  be  enforced.     It  reads: 

"Then,  if  at  the  expiration  of  ten  years  it  cannot  be  wound  up,  and  I 
get  my  money  out,  I  will  agree  that  you  will  have  5%  allowed  on  all  sales 
that  have  been  made,  so  that  you  will,  in  any  event,  not  be  doing  this  ahso- 
lutely  for  nothing." 

The  contract  was  that  Bowman  should  have  the  right,  and  should 
discharge  the  duty,  to  sell  these  lands  for  10  years,  and  should  have 
for  his  compensation  one-half  the  profits;  that  to  accomplish  this 
result  Corbin  should  put  these  lands  into  a  joint  account  of  Corbin 
and  Bowman,  and  should  thereby  hold  them  and  their  proceeds  in 
trust  to  repay  his  advances  and  interest  and  to  divide  the  profits 
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equally  between  himself  and  Bowman ;  and  that,  if  at  the  expiration 
of  Ae  10  years  this  joint  account  and  trust  could  not  be  wound  up 
so  that  Corbin  could  get  his  money  out,  he  would  pay  Bowman  5 
per  cent  on  the  sales  he  made  so  tiiat  he  would  "not  be  doing  this 
absolutely  for  nothing."  At  the  expiration  of  the  10  years  the  joint 
account,  the  trust  property,  and  the  contract  which  created  it  could 
be  wound  up  in  the  customary  method  pursued  by  courts  of  equity 
to  wind  up  trusts,  joint  accounts,  and  contracts  of  this  nature  by  a 
sale  of  the  property  involved,  Corbin  could  get  his  money  out,  and 
profits  to  the  amount  of  $27,746.25.  Why  was  not  Bowman  en- 
titled to  one-half  of  these  profits?  The  parties  contemplated  and 
agreed  that  at  the  expiration  of  the  10  years  the  joint  account  and 
the  trust  property  therein  should  first  be  wound  up  and  closed  out; 
that,  if  its  proceeds  paid  Corbin's  money  back  and  left  a  profit,  Bow- 
man should  have  one-half  of  it.  If  they  failed  to  pay  Corbin's  ad- 
vances so  that  no  profits  accrued,  and  so  that  Bowman  could  get  noth- 
ing from  the  joint  account,  then,  and  in  no  other  event,  in  order  that 
Bowipan  might  not  do  his  work  for  nothing  whatever,  Corbin  would 
pay  him  the  6  per  cent,  on  the  sales.  As  at  the  expiration  of  the  10 
years  the  joint  accoimt  and  the  trust  property  therein  could  be  wound 
ap,  and  Corbin  could  get  his  money  out  and  a  large  profit  thereby, 
Bowman  was  entitled  to  one-half  of  this  profit,  and  he  was  not  en- 
titled to  6  per  cent,  upon  his  sales. 

One  of  the  prayers  of  the  bill  is  that  the  complainant  may  have 
"such  other  and  further  relief  as  may  be  just."  The  rights  and 
equities  of  Bowman  and  his  successor  in  interest,  the  complainant, 
were  created  and  fixed  by  the  contract  of  May,  1877,  and  in  my  opin- 
ion they  have  neither  been  forfeited  nor  destroyed  by  any  of  the  mis- 
statements relative  to  their  existence  or  extent  found  in  the  negotia- 
tions for  a  settlement  in  1886,  or  in  the  pleadings  of  the  complainant 
made  at  the  time  when  the  counsel  who  drew  them  was  evidently  er- 
roneously informed  and  hence  alleged  that  Corbin's  money  and  interest 
had  been  paid  back  to  him  before  the  expiration  of  the  10  years.  In 
that  supposed  state  of  the  facts  the  rights  of  the  parties,  in  case  it  had 
not  been  so  paid  back,  were  immaterial,  and  an  erroneous  statement 
regarding  them  could  not  have  worked  an  estoppel  in  any  event,  be- 
cause Corbin  knew  the  contract  as  well  as  Holmes.  Courts  of  equity 
do  not  forfeit  just  claims  for  thousands  of  dollars  on  account  of  ex- 
aggerated or  mistaken  statements  of  the  rights  or  equities  of  litigants 
in  their  negotiations  or  pleadings,  where  they  have  not  misled  their 
exponents  to  their  injury.  Nor  are  these  various  statements  per- 
suasive to  my  mind  of  the  meaning  or  effect  of  this  contract,  be- 
cause, for  the  reasons  which  have  been  stated,  the  plain  words  of 
the  agreement,  in  the  light  of  the  established  rules  and  practice*  in 
equity,  are  in  my  judgment  unambiguous,  clear,  and  conclusive  upon 
that  question. 

In  the  discussion  of.  the  vital  question  in  this  case  the  amounts  found 
by  the  court  below  have  been  used  because  it  was  immaterial  to  the 
argument  whether  Corbin  should  be  allowed  7  per  cent,  or  10  per  cent, 
upon  the  disbursements  mentioned  in  the  opinion  of  the  majority.  I 
agree  with  them  that  he  should  be  allowed  10  per  cent.,  and  with  this 
modification  the  decree  ought,  in  my  opinion,  to  be  affirmed. 
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(154  Fed.  606.) 

ROGERS  et  al.  v.  PENOBSCOT  BnNING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit    June  27,  1907.) 

No.  2,421. 

1.  Spboifio  Performanob— ExEcunoif  OF  Tbust— Equitable  Ownebship  of 

Stock— Sufficiency  of  Facts. 

The  bill  set  forth  these  facts :  B.  and  M.  agreed  that  B.  should  procure 
options  to  purchase  certain  mining  claims  in  M.'s  name ;  that  they  should 
organize  a  corporation  with  500,000  shares  of  stock ;  that  this  stock  should 
be  issued  to  M.,  who  should  place  800,000  shares  of  it  In  the  treasury  of  the 
corporation,  transfer  50,000  shares  to  B.,  convey  the  options  to  the  corpo- 
ration, and  furnish  the  money,  either  by  loans  to  the  corporation  or  by 
purchase  of  the  capital  stock,  to  pay  the  unpaid  balances  of  the  purchase 
prices  of  the  mining  claims.  B.  procured  the  options.  The  corporation,  the 
P.  Co.,  was  organized.  M.  conveyed  the  options  to  it,  took  the  500,000 
shares  of  stock,  and  placed  800,000  shares  in  the  treasury.  The  P.  Co. 
paid  the  unpaid  balances  of  the  purchase  prices  of  the  mining  claims,  and 
M.  took  the  deeds  thereof  to  himself.  The  complainants  were  the  assigns 
of  11,300  of  the  50,000  shares  of  stock  M.  agreed  to  transfer  to  B.,  and 
they  brought  suit  In  equity  against  M.  and  the  P.  Co.  to  compel  him  to 
convey  the  mining  claims  to  the  corporation. 

Held:  (1)  The  bill  stated  a  good  cause  of  action  In  equity  to  enforce 
specific  performance  of  a  contract  relating  to  real  estate  and  to  compel  the 
execution  of  the  trust  created  by  the  agreement  and  by  the  complete  per- 
formance of  it  on  the  part  of  B. 

(2)  The  facts  stated  in  the  bill  constituted  the  complainants  the  equitable 
owners  of  the  11,300  shares  of  stock  assigned  to  them. 

(3)  Equity  rule  94  and  the  other  rules  applicable  to  stockholder^  suits 
do  not  control  this  suit,  because  complainants'  cause  of  action  existed 
independently  of,  and  antedated,  their  rights  as  stockholders. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  47,  Trusts,  §  102.] 

2.  APPEAI/-JUBISDICnON— ASSiaNMENT   OF   EbBOBS    REQUISITE   TO   OBJECTIONS 

Founded  in  Pbocedurb— Total  Absence  of  Poweb  Noticed  Without. 

A  defect  of  jurisdiction  of  the  trial  court,  such  as  want  of  diversity  of 
citizenship,  which  cannot  be  waived,  and  which  discloses  the  total  absence 
of  power  in  that  court  to  take  any  affirmative  action  in  the  suit,  will  be 
noticed  by  the  appellate  court  sua  sponte,  without  exception  or  specifica- 
tion of  error. 

But  objections  to  the  jurisdiction  of  the  trial  court,  such  as  la<*  of 
proper  service  of  a  lawful  summons,  which  condition  the  method  of  the 
exercise  of  the  power  of  the  court  and  which  may  be  waived,  must  be 
presented  to  the  appellate  court  by  a  proper  asslgnm^it  of  errors,  which 
gives  the  opposing  party  an  opportimity  to  prepare  a  proper  record  for 
their  consideration. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Error, 
S  2971.] 

3.  Same— Cboss-Ebbobs  Not  Assignable. 

Cross-errors  are  not  assignable  in  a  federal  court 

Parties  who  have  secured  all  the  relief  they  seek  cannot  appeal  or  sue 
out  a  writ  of  error,  nor  can  they,  by  assigning  or  arguing  cross-errors,  con- 
fer jurisdiction  on  a  national  appellate  court  to  consider  or  determine  al- 
leged erroneous  rulings  not  otherwise  presented.  Guarantee  Co.  v.  Phenix 
Ins.  Co.,  29  C.  C.  A.  376,  379,  124  Fed.  170,  173. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  2,  Appeal  and  Error» 
§  947.] 

4.  Removal  of  Causes— Jubisdiction— Indispensable  Pabties  Only  Con- 

si  debed. 

In  a  determination  of  the  jurisdiction  of  the  national  courts  and  the 
right  to  remove  causes  of  action  to  them,  indispensable  partis  only  should 
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be  considered,  because  all  others  may  be  dismissed  or  disregarded  If  their 
presence  will  oust  or  restrict  the  Jurisdiction  or  the  right 

[Bd.  Note. — For  cases  in  point,  see  Gent  Dig.  vol.  42,  RemoTal  of  Causes, 
§71.] 

•5-  PAsms— Indispensable— Propeb. 

An  Indispensable  party  is  one  who  has  such  an  Interest  in  the  subject- 
matter  of  the  controversy  that  a  final  decree  between  the  parties  before 
the  court  cannot  be  made  without  Injuriously  affecting  his  interests  or 
leaving  the  controversy  in  such  a  situation  that  its  final  determination  may 
be  inconsistent  with  equity  and  good  conscience. 

Every  other  party  who  has  any  Interest  in  the  controversy  or  the  sub- 
ject-matter which  is  separable  from  the  interest  of  the  parties  before  the 
court,  so  that  it  will  not  necessarily  be  directly  and  Injuriously  affected 
by  a  decree  which  does  complete  Justice  between  them,  is  a  proper  party. 

If  a  proper  party  Is  incapable  of  being  made  a  party  to  the  suit  because 
beyond  the  Jurisdiction,  or  If  his  Joinder  would  oust  the  Jurisdiction  of 
the  court  as  to  the  other  parties  before  it,  the  suit  may  proceed  without 
him,  and  the  decree  will  not  affect  his  interests. 

The  P.  Co.  is  a  proper,  but  not  an  indispensable,  party  to  the  suit,  be- 
cause a  decree  which  will  do  complete  Justice  between  the  other  parties  to 
the  controversy  may  be  rendered  without  injuriously  affecting  Its  Interests. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  37,  Parties,  S§  41,  53.] 

^  AcnoN— Splitting  Cause  of  Action— Assignee  of  Pabt  mat  Maintain 
Suit  in  EQurrr. 

An  assignee  of  a  part  of  a  credit  or  of  a  chose  in  action  cannot,  without 
the  consent  of  the  obligor,  maintain  an  action  at  law  upon  it 

But  such  a  part  owner  may  maintain  a  suit  in  equity  upon  his  claim, 
upon  condition  that  he  makes  the  owners  of  the  other  portions  of  the 
claim  parties  to  the  suit. 

And  the  assignee  of  a  part  of  the  interest  of  a  cestui  que  trust  in  real 
or  p^sonal  property  without  the  consent  of  the  assignor  may  maintain 
such  a  suit  to  enforce  the  executicm  of  the  trust 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  1,  Action,  §  551.] 

Y.  Equitt— Dismissal—Failube  to  Make  Other  Part  Owners  Parties 
Amendable— It  will  Not  Sustain  Dismissal  on  Merits. 

The  failure  to  make  other  part  owners  of  the  chose  In  action  parties 
to  such  a  suit  is  a  curable  defect,  and  it  will  not  sustain  a  Judgment  of 
dismissal  of  the  bill  on  the  merits.  The  bill  should  be  retained  until  the 
complainants  have  reasonable  opportimlty  to  amend  it  and  to  bring  in 
such  part  owners,  or  to  show  in  their  amended  bill  an  excuse  for  their  ab- 
sence, under  the  practice  in  equity  in  the  federal  courts. 

[Bd.  Note. — ^For  cases  in  point  see  Cent  Dig.  vol.  19,  Equity,  S  759.] 

S.  Pabtizs— Such  Part  Owners  Necessary,  but  Not  Indispensabi^e,  Partties. 

Under  the  old  chancery  rule  such  part  owners  would  be  necessary  par- 
ties to  the  suit  and  they  should  be  Joined,  if  practicable. 

But  under  the  modification  of  that  rule  which  prevails  In  the  federal 
courts  they  are  not  Indispensable  parties,  and  if  they  are  beyond  the  Juris- 
diction of  the  court  or  if  their  presence  would  oust  its  Jurisdiction  over 
other  parties  before  it  the  s\ilt  may  proceed  without  them,  because  a  de- 
cree which  does  complete  Justice  between  the  parties  before  the  court  may 
be  rendered  without  diirectly  and  injuriously  affecting  their  interests. 

0.  OoNTRAOTS— Pleading— Averment  of  is  of  Written  Oontraot,  if  Writing 
Requisttb. 

Where  a  writing  is  indispensable  to  a  valid  contract,  a  pleading  of  a 
contract  which  does  not  affirmatively  disclose  that  it  was  made  by  parol 
is  a  pleading  of  a  written  agreement 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  23,  Frauds,  Statute  of, 
1853.] 
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10.  TBU8T&— Vendors  Tbubtess  fob  Vendees. 

In  equity,  v^dors  of  real  estate  and  those  dalming  under  tfaem  hold 
ttieir  titles  In  trust  for  their  yendees. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  47,  Trusts,  §  128.] 

11.  Equity— Adequate  Remedt— Action  at  Law  is  Not  fob  Bbeaoh  of  Oon- 
TEAOT  to  Convey  Land. 

An  action  at  law  does  not  afford  an  adequate  remedy  for  the  breach  of 
a  contract  to  convey  real  estate  or  for  a  failure  to  execute  a  trust  with 
which  it  is  charged. 

12.  SAjiiE—MuLTiFABiousNESS— Join  deb  of  Two  Causes  fob  Same  Relief  la 
Not— No  Multifabioubness  Whebe  Single  Common  Point  of  LrriaA- 

TION. 

A  joinder  of  two  causes  of  action  against  the  same  party  for  the  same 
relief,  one  against  him  as  an  individual  and  one  against  him  as  an  officer, 
does  not  make  a  bill  multifarious. 

No  bill  is  multifarious  which  presents  a  common  point  of  litigation,  the 
decision  of  which  will  affect  the  entire  subject-matter  and  settle  the  rights 
of  the  parties  to  the  suit 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  19,  Equity,  §  342.] 
(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Dakota. 

These  are  appeals  from  two  decrees  in  the  same  suit,  one  of  which  sustained 
the  separate  demurrer  of  the  Penobscot  Mining  Company  to  the  bill  of  tiie 
complainants  and  dismissed  it,  and  the  other  of  which  sustained  the  separate 
demurrer  of  Alexander  Maitland  to  the  same  bill  and  dismissed  it  The  suit 
was  brought  by  Rogers,  Rosenthal,  Thomas,  and  Malon^  against  Maitland  and 
the  Penobscot  Mining  Company,  to  compel  Maitland  to  convey  certain  mining 
claims  to  the  Penobscot  Company,  a  corporation  of  South  Dakota,  to  secure  a 
decree  that  he  had  no  right,  title,  or  interest  in  these  claims,  to  enjoin  him 
from  disposing  of  or  incumbering  them,  and  for  general  relief.  The  facts 
stated  in  the  bill  upon  which  the  complainants  based  their  prayer  were  these: 
In  the  spring  of  1902  F.  R.  Byms  and  the  defendant  Maitland  made  an  agree- 
ment that  Byms  should  procure  options  to  purchase  three  groups  of  mining 
claims  situated  in  South  Dakota  in  the  name  of  Maitland;  that  they  would 
organize  a  corporation  with  a  capital  stock  of  500,000  shares,  of  the  par  value 
of  $1  per  share ;  that  this  stock  should  be  issued  to  Maitland ;  that  he  should 
convey  to  the  corporation  all  the  options,  should  return  300,000  shares  of  stock 
to  the  treasury  of  the  company,  should  convey  to  Byms  50,000  shares,  and 
should  furnish  the  money  to  pay  the  unpaid  balances  upon  the  options  and  to 
further  develop  the  properties,  either  by  loans  which  he  should  make  to 
the  corporation  or  by  the  purchase  of  its  treasury  stock.  Byms  obtained  the 
options  in  Maitland's  name  and  thus  completely  performed  his  part  of  the 
agreement.  Maitland  and  Bjrms  organized  the  defendant,  the  Penobscot  Min- 
ing Company.  In  accordance  with  their  agreement,  Maitland  conveyed  the 
options  to  it,  the  500,000  shares  of  stock  were  issued  to  him,  and  he  placed 
300,000  shares  of  it  In  the  treasury  of  the  corporation.  The  unpaid  balances 
owing  upon  the  options  were  thereupon  paid  by  the  Penobscot  Company  for 
its  own  use  and  benefit ;  but  the  deeds  of  the  mining  claims  were  taken  from 
the  former  owners  to  Maitland.  and  not  to  the  company.  In  February,  1903, 
Byms  had  assigned  1,000  of  the  50,000  shares  of  the  stock  of  the  company 
to  which  he  was  entitled  to  one  Adams,  and  thereupon,  In  pursuance  of  the 
former  contract  between  him  and  Maitland,  he  and  Maitland  made  a  second 
agreement  to  the  effect  that  the  latter  would  transfer  to  Byms  49,000  shares 
of  the  stock,  less  one-half  of  the  shares  which  should  ultimately  be  found  to 
be  due,  to  one  Bradbum.  The  number  of  the  shares  due  to  Bradbum  was  de- 
termined to  be  13,000  before  the  commencement  of  this  suit,  so  that  the  num- 
ber due  to  Bjrms  became  42,500.  In  April,  1903.  Byms  sold  and  assigned  this 
stock  and  all  his  rights  under  his  contract  to  the  United  States  Mines  Company, 
Subsequently  this  company  transferred  to  the  complainant  Rogers  2,500  shares^ 
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to  the  complainant  Malon^  1,800  shares,  and  to  the  complainant  Rosenthal 
7,000  shares  of  the  capital  stock  of  the  Penobscot  Ck>mpany  out  of  the  shares 
coming  to  the  United  States  Mines  Company  from  Maitland  under  Byms'  as- 
signment, and  Rosenthal  assigned  one^half  of  his  7,000  shares  to  the  complain- 
ant Thomas.  Maitland  holds  a  majority  of  the  stock  and  is  the  treasurer  of 
the  Penobscot  Company,  and  he  controls  its  board  of  directors.  He  has  re- 
fused to  convey  the  mining  claims  to  the  Penobscot  Company,  and  has  refused 
to  assign  or  deliver  to  the  complainants  the  shares  of  stock  to  which  they  are 
entitled.  The  complainants  have  demanded  of  the  Penobscot  Company  that 
It  bring  suit  to  compel  a  conveyance  by  Maitland  of  the  mining  claims  to  Itself, 
and  have  demanded  of  Maitland  and  the  Penobscot  Company  that  they  issue 
and  deliver  to  them  the  shares  of  the  capital  stock  of  the  company  which 
have  been  assigned  to  them,  and  the  defendants  have  refused  to  do  so.  Upon 
this  state  of  facts  the  court  below  sustained  the  demurrer  of  the  defendants 
to  the  bill,  upon  the  ground  that  the  bill  failed  to  show  that  the  complainants 
were  eitiier  flie  legal  or  equitable  owners  of  stock  of  the  Penobscot  Company. 

Chambers  Kellar,  Eben  W.  Martin,  and  Norman  T.  Mason,  for  ap- 
pellants. 

William  L.  McLaughlin,  Robert  N.  Ogden,  and  Adoniram  J.  Plow- 
man, for  appellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  demurrers  of  the  defendants  were  separate.  They  were  sus- 
tained on  the  merits  and  on  the  same  ground — that  the  complainants 
did  not  show  themselves  to  be  either  legal  or  equitable  owners  of  stock 
of  the  Penobscot  Company.  The  assignments  of  error  specify  this 
ruling  alone.  But  counsel  for  the  appellants  contend  that  the  court 
below  was  without  jurisdiction  of  this  case  because  the  complainants 
were  citizens,  and  the  Penobscot  Company  was  a  corporation,  of  the 
state  of  South  Dakota,  and  counsel  for  the  appellees  insist  that  the 
court  was  without  jurisdiction  because  the  defendants  were  not  law- 
fully served  with  a  legal  summons.  The  first  question  is  fundamental. 
It  cannot  be  waived.  It  conditions  the  power  of  the  court  below  to 
take  any  action  in  the  case,  except  to  remand  the  case  to  the  state  court 
from  which  it  was  removed,  and  an  appellate  court  is  not  at  liberty 
to  disregard  it,  although  the  ruling  upon  it  is  not  specified  as  error. 

The  second  objection  assails  the  method  of  the  exercise  of  the  pow- 
er of  the  court.  It  relates  to  procedure  only.  It  may  be  waived  by 
appearance,  by  trial  upon  the  merits,  by  failure  to  object  at  the  proper 
time,  and  hence  it  should  not  be  and  may  not  be  considered  until  an 
assignment  of  errors  has  been  made  which  presents  it  and  an  oppor- 
tunity has  been  afforded  both  parties  to  prepare  a  record  for  its  con- 
sideration by  an  appellate  court.  The  appellees,  who  have  secured  by 
the  decree  below  all  the  relief  which  they  seek,  cannot  now  appeal, 
nor  can  they  confer  jurisdiction  upon  an  appellate  court  to  hear,  to 
consider,  or  to  decide  questions  suggested  by  an  assignment  or  by  an 
argument  of  cross-errors.  Guarantee  Co.  v.  Phenix  Ins.  Co.,  59  C. 
C.  A.  376,  379,  124  Fed.  170,  173.  They  must  await  their  defeat.  If 
that  never  comes,  they  will  never  suffer  from  the  errors  which  they 
seek  to  suggest.    If  a  decree  is  ultimately  rendered  against  them,  they 
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will  have  an  opportunity  to  secure  a  review  of  the  rulings  they  chal- 
lenge.   They  cannot  be  now  considered.    We  turn  to  the  first  question. 

Did  the  fact  that  the  Penobscot  G^mpany  was  a  corporation  of  the  state 
of  the  citizenship  of  the  complainants  oust  the  jurisdiction  of  the  Cir- 
cuit Court?  In  a  determination  of  the  jurisdiction  of  the  national  courts 
and  the  right  to  remove  causes  of  action  to  them,  indispensable  parties 
only  should  be  considered,  because  all  others  may  be  dismissed  or  dis- 
regarded, if  their  presence  would  oust  or  restrict  the  jurisdiction  or  the 
right.  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  650,  658.  68  C.  C.  A.  288, 
296;  Geer  v.  Mathieson  Alkali  Works,  190  U.  S.  428,  432,  23  Sup.  Ct 
807,  47  L.  Ed.  1122 ;  Bacon  v.  Rives,  106  U.  S.  99,  104,  1  Sup.  Ct  3, 
27  L.  Ed.  69;  Wormley  v.  Wormley,  8  Wheat.  (U.  S.)  421,  451,  6  L. 
Ed.  661 ;  Wood  v.  Davis,  18  How.  (U.  S.)  467, 475, 15  L.  Ed.  460 ;  Sioux 
City  Terminal  R.  &  W.  Co.  v.  Trust  Co.  of  N.  A.,  82  Fed.  124,  126, 
27  C.  C.  A.  73,  75 ;  Cella,  Adler  &  Tilles  v.  Brown  (C.  C.)  136  Fed.  439, 
442 ;  Cella  v.  Brown,  75  C.  C.  A.  608,  620,  144  Fed.  742,  754.  An  in- 
dispensable party  is  one  who  has  such  an  interest  in  the  subject-matter 
of  the  controversy  that  a  final  decree  cannot  be  rendered  between  the 
other  parties  to  the  suit  without  radically  and  injuriously  affecting  his 
interest,  or  without  leaving  the  controversy  in  such  a  situation  that  its 
final  determination  may  be  inconsistent  with  equity  and  good  conscience. 
Every  other  party  who  has  any  interest  in  the  controversy  or  subject- 
matter  which  is  separable  from  the  interest  of  the  other  parties  before 
the  court,  so  that  it  will  not  necessarily  be  directly  and  injuriously  af- 
fected by  a  decree  which  does  complete  justice  between  them,  is  a  prop- 
er party  to  a  suit.  But  he  is  not  an  indispensable  party,  and  if  his 
presence  would  oust  the  jurisdiction  of  the  court  the  suit  may  proceed 
without  him.  Sioux  City  Terminal  R.  &  W.  Co.  v.  Trust  Co.  of  N.  A., 
27  C.  C.  A.  73,  75,  82  Fed.  124,  126. 

The  foundation  of  this  suit  was  the  agreement  of  1902  between  Mait- 
land  and  Byms  and  the  latter's  performance  of  it.  Byrns  contracted  to 
obtain  the  options  to  purchase  the  real  estate  in  Maitland's  name,  and 
in  consideration  thereof  Mlitland  agreed  that  he  would  put  the  title  to 
the  mining  claims  in  the  Penobscot  Company,  and  that  he  would  retain 
three-fourths  and  convey  to  Byms  one-fourth  of  the  200,000  shares  of 
stock  of  the  corporation  which  were  to  be  issued  for  the  options.  It  is 
true  that  Maitland's  alleged  agreement  was  not  in  terms  to  vest  the  title 
to  the  mining  claims  in  the  corporation,  but  to  convey  to  it  the  options 
upon  them.  But  it  was  so  in  legal  effect,  because  he  agreed  to  vest  the 
title  to  the  options  in  the  company  and  either  by  loans  or  by  the  pur- 
chase of  the  treasury  stock  to  furnish  the  money  to. pay  tiie  unpaid 
balances  of  the  purchase  prices  of  the  claims.  In  the  face  of  this  agree- 
ment, with  the  title  to  the  options  in  the  company,  he  could  not  hold 
the  title  to  the  claims  against  the  company,  or  against  any  party  or 
privy  to  the  agreement  of  1902.  As  soon  as  the  company  paid  the  un- 
paid balances  on  the  options,  the  vendors  and  Maitland,  who  took  his 
deed  from  them,  held  Uie  title  to  these  claims  in  trust  for  the  company 
and  for  the  parties  to  the  original  agreement.  Vendors  of  real  estate 
and  those  claiming  under  them  hold  their  titles  in  trust  for  their  ven- 
dees.   Bispham's  Principles  of  Equity,  §  364.    The  legal  effect,  there- 
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fore,  of  Maitland's  contract  of  1902  was  that  he  would  vest  the  title 
to  the  mining  claims  in  the  Penobscot  Company  and  the  title  to  50,000 
shares  of  its  stock  in  Byrns,  so  that  Maitland  should  hold  the  160,000 
shares  and  Byras  60,000,  subject  to  any  liability  of  the  company  for 
loans,  or  to  any  sales  of  treasury  stock  to  Maitland  to  raise  the  money 
to  pay  the  unpaid  balances  of  the  purchase  prices  under  the  options. 
Byrns  completely  performed  his  contract.  He  secured  the  options^ 
Thereupon  the  contract  became  executed  on  his  part  and  executory  on 
Maitland's  part.  Thereafter  Maitland  held  the  options,  the  titles  which 
followed  them,  and  the  200,000  shares  of  stock  he  obtained  by  virtue 
of  the  contract,  in  trust  to  convey  the  titles  to  the  company  and  to  trans- 
fer the  60,000  shares  to  Byrns  or  his  assigns,  and  a  perfect  cause  of  ac- 
tion in  equity  had  accrued  to  Byrris  to  enforce  the  specific  performance 
of  the  contract  and  the  execution  of  the  trust  created  under  it.  Howe  v. 
Howe  &  Owen  B.  B.  Co.,  83  C.  C.  A.  536, 154  Fed.  820,  decided  May  1, 
1907.  The  complainants  are  assigns  of  Byrns  and  stand  in  his  shoes. 
The  relief  they  pray  is  that  Maitland  convey  the  titles  to  the  mining 
claims  to  the  company,  that  he  be  enjoined  from  otherwise  disposing 
of  or  incumbering  them,  and  that  they  have  such  further  relief  as  may 
be  equitable.  The  Penobscot  Company  was  not  a  party  to  the  contract 
whose  performance  this  suit  is  brought  to  enforce.  Its  interests  can- 
not be  injuriously  affected  by  any  decree  which  shall  finally  adjudi- 
cate the  controversy  between  the  other  parties  to  this  suit,  and  the  com- 
plainants seek  no  relief  against  it.  That  company  was  not,  therefore, 
an  indispensable  party  to  tiie  suit,  and  as  the  citizenship  of  the  complain- 
ants and  the  defendant  Maitland,  the  indispensable  parties  to  it,  was 
diverse,  the  court  below  had  jurisdiction  of  it,  and  the  motion  to  re- 
mand it  to  the  state  court  was  properly  denied. 

Did  the  bill  set  forth  facts  sufficient  to  constitute  a  cause  of  action  in 
equity?  The  negative  answer  to  this  question  rendered  by  the  court  be- 
low is  based  on  its  finding  that  the  bill  failed  to  show  that  the  complain- 
ants were  either  legal  or  equitable  owners  of  stock  of  the  Penobscot 
Company.  But  this  is  not  the  ordinary  suit  by  stockholders  to  protect 
or  enforce  the  rights  of  their  corporation,  which  its  officers  refuse  to 
guard  or  urge,  and  it  is  not  controlled  by  the  rules  which  apply  to  such 
an  action.  The  complainants'  cause  of  action  does  not  rest  alone  upon 
the  fact  that  they  are  entitled  to  become  stockholders  of  the  Penob- 
scot Company  and  hence  to  enforce  its  legal  claims.  Its  foundation  lies 
deeper.  It  inheres  in  the  contract  of  1902.  It  antedates  the  Penobscot 
Company,  which  is  a  mere  creature  or  tool  of  that  contract,  and  it  would 
have  existed  if  that  company  had  never  been.  It  accrued  the  moment 
Byrns  procured  and  vested  in  Maitland  the  title  to  the  options  to  pur- 
chase the  mining  claims.  From  that  time  Maitland  held  every  right  and 
title  he  acquired  pursuant  to  that  contract.  He  held  the  options,  the 
title  to  the  mining  claims,  the  title  to  the  60,000  shares  of  stock,  in  trust 
for  Byrns  and  his  assigns  according  to  the  terms  of  that  agreement. 
From  that  time  Maitland  was  a  trustee,  and  Byrns  and  his  assigns  were 
cestuis  que  trust,  and  a  cause  of  action  existed  in  their  favor  to  en- 
force the  execution  of  the  trust  and  the  specific  performance  of  the  con- 
tract, and  the  rules  of  law  and  practice  applicable  to  such  a  suit  and  not 
those  applicable  to  a  stockholders'  action  govern  this  proceeding. 
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The  fact  that  a  cause  of  action  subsequently  accrued  to  the  Penobscot 
Company  and  to  its  stockholders  to  compel  Maitland  to  convey  to  the 
corporation  the  title  to  the  mining  claims  cannot  and  does  not  destroy 
or  impair  the  antecedent  right  of  Byms  and  his  assigns  to  enforce  the 
execution  of  the  trust  with  which  the  property  which  Maitland  acquired 
stood  charged  the  moment  Byms'  part  of  the  contract  of  1902  became 
executed  and  Maitland's  part  remained  executory.  Moreover,  Maitland 
agreed  by  the  contract  of  1902  that  he  would  transfer  to  Byms  50,000 
shares  of  the  stock  of  the  corporation  which  he  had  agreed  to  organize, 
and  as  Byms  had  performed  his  part  of  this  agreement  he  and  his  as- 
signs became  equitably  entitled  to  a  transfer  of  this  stock  from  Mait- 
land, and,  as  equity  deems  that  done  which  ought  to  have  been  done, 
they  became  the  equitable  owners  of  this  stock  as  soon  as  the  Penobscot 
Company  was  organized  and  the  200,000  shares  were  issued  to  Maitland 
for  the  options  which  Byms  had  secured. 

Much  is  found  in  the  briefs  in  this  case  about  the  contract  of  Feb- 
ruary, 1903,  wherein  Maitland  in  effect  agreed  to  transfer  to  Byms 
42,500  shares  of  the  stock  of  the  Penobscot  Company,  and  counsel 
argue  this  case  as  though  that  contract  was  the  foundation  of  the 
rights  of  the  complainants.  But  under  the  averments  of  the  bill  that 
agreement  was  made  in  pursuance  of  the  contract  of  1902  and  in  con- 
sideration thereof,  and  its  only  effect  was  to  reduce  the  number  of 
shares  to  which  Byms  and  his  assigns  were  entitled  from  50,000  to 
42.500.  If  that  agreement  had  never  been  made,  Byms  and  his  as- 
signs would  have  been  entitled  to  the  50,000  shares  of  stock.  By  that 
agreement  he  consented  that  6,500  of  his  60,000  shares  should  be  given 
to  Bradbum  in  settlement  of  a  lawsuit.  But  the  right  of  Byms  and 
his  assigns  to  the  conveyance  by  their  tmstee,  Maitland,  of  the  title 
to  the  mining  claims  to  tJie  company,  which  he  organized  pursuant  to 
the  agreement  of  1902,  remained  unimpaired. 

The  brief  of  counsel  for  the  appellees  bristles  with  arguments  in 
support  of  the  theory  that  the  complainants  are  entitled  to  no  relief, 
many  of  which  overlook  their  right  as  cestuis  que  trust  to  enforce  the 
execution  of  the  trust  created  by  the  performance  by  Byrns  of  the  con- 
tract of  1902,  and  rest  on  the  erroneous  assumption  that  their  only 
rights  arise  out  of  the  agreement  of  1903.  They  say  (1)  that  the  bill 
contains  no  allegation  that  the  contract  of  1902  was  in  writing,  and 
that  no  valid  agreement  for  the  conveyance  of  any  interest  in  real  es- 
tate can  be  made  by  parol,  and  no  tmst  in  relation  to  real  estate  can 
be  created  and  declared  save  by  a  written  instrument  or  by  operation 
of  law.  But  the  bill  contains  an  averment  tiiat  Maitland  and  Bjtus 
made  the  agreement  of  1902  in  relation  to  real  estate  which  is  specific- 
ally described  in  the  bill,  and  it  does  not  show  that  this  contract  was 
not  in  writing,  and  where  a  written  agreement  is  indispensable  to  a 
valid  contract  a  plea  of  a  contract  which  does  not  affirmatively  disclose 
the  fact  that  it  was  made  by  parol  is  a  plea  of  a  written  agreement 
Barnsdall  v.  Waltemeyer,  142  Fed.  415,  417,  73  C.  C.  A.  515,  517; 
Wilhite  v.  Skelton,  78  C.  C.  A.  635,  149  Fed.  67,  71.  And  where  an 
agreement  relative  to  the  conveyance  of  real  estate  is  executed  by  one 
of  the  parties  and  executory  on  the  part  of  the  other,  the  latter  holds 
his  interest  therein  by  operation  of  law,  in  trust  for  the  former  in  ac- 
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cordance  with  the  terms  of  the  contract  Bispham's  Principles  of 
Equity,  §  364;  Howe  v.  Howe  &  Owen  B.  B.  Co.,  supra. 

They  say:  (2)  That  the  contract  is  indefinite  as  to  the  time  when 
the  stock  is  to  be  transferred  and  as  to  the  amount  to  be  conveyed  to 
Byms,  Traver,  and  Bradburn.  But  the  time  was  immediately  after 
Maitland  received  the  200,000  shares,  and  the  amount  was  definite 
in  the  contract  of  1902,  and  any  uncertainty  in  the  subsequent  con- 
tract of  1903  became  certainty  before  this  suit  was  instituted.  (3) 
That  the  contract  of  1903  was  a  mere  offer  to  sell  personal  property ; 
(4)  that  the  complainants  had  an  adequate  remedy  at  law;  (5)  that 
the  contract  was  not  mutual,  in  that  Byrns,  Bradburn,  and  Traver  did 
not  agree  to  accept  the  stock;  and  (6)  that  the  contract  of  1903  was  an 
agreement  to  transfer  stock,  personal  property,  and  is  therefore  inca^ 
able  of  specific  performance.  But  the  suit  is  to  enforce  the  execution  of 
the  trust  created  by  Byms'  performance  of  the  agreement  of  1902. 
While  the  court  may  undoubtedly  decree  in  this  suit  that  Maitland 
shall  convey  the  shares  of  stodc,  because  it  may  do  complete  justice 
between  the  parties,  the  gravamen  of  the  bill  is  the  specific  perform- 
ance of  the  contract  of  1902  and  the  execution  of  the  trust  created  un- 
der it.  The  chief  subject  of  that  contract  was  real  estate,  and  the 
main  relief  sought  here  is  Maitland's  conveyance  of  that  real  estate 
to  the  Penobscot  Company  in  execution  of  the  trust  created  under  that 
agreement.  An  action  at  law  fails  to  afford  an  adequate  remedy  for 
the  breach  of  a  contract  to  convey  real  estate,  or  for  a  refusal  to  ex- 
ecute a  trust  with  which  it  is  charged,  because  it  will  not  place  the 
parties  in  the  same  situation  in  which  they  were  before  the  agree- 
ment was  made,  and  because  it  is  not  prompt,  complete,  and  efficient. 
Boyce's  Ex'r  v.  Grundy,  3  Pet.  (U.  S.)  216,  7  L.  Ed.  655 ;  WilKams 
V.  Neely,  134  Fed.  1,  10,  67  C.  C.  A.  171,  180,  69  L.  R.  A.  232; 
Castle  Creek  Water  Co.  v.  City  of  Aspen,  76  C.  C.  A.  616,  618,  146 
Fed.  8,  11;  Wilhite  v.  Skelton,  78  C.  C.  A.  635,  149  Fed.  67,  72.  The 
contract  was  mutual.  Byrns  agreed  to  purchase  and  did  obtain  op- 
tions for  which  the  200,000  shares  of  stock  were  issued  to  Maitland. 
B)rms  became  a  cestui  que  trust  and  Maitland  the  trustee  of  one- 
fourth  of  the  title  to  these  lands,  of  one-fourth  of  the  Penobscot  Com- 
pany, which  Maitland  controlled,  and  of  one-fourth  of  the  200,000 
shares  of  stock,  for  the  benefit  of  Byms  and  his  assigns.  The  subse- 
quent assignments  of  Byms  and  his  assigns  conveyed  separate  and 
definite  interests  in  this  property  held  in  tmst  by  Maitland,  ^••V'****** 
to  Rogers,  ^•^^ V*®®®®  to  Maloney,  •"^Vooooo  to  Rosenthal,  and  •"^^Vsoooo 
to  Thomas,  and  thereby  constituted  them  cestuis  que  tmst  of  Mait- 
land, entitled  to  all  the  rights  and  remedies  of  their  original  assignor 
Byms.  It  is  said  that  the  bill  fails  to  comply  with  mle  94  in  equity. 
But  that  rule  is  inapplicable  to  this  case,  because  the  rights  of  the 
complainants  are  not  founded  on  their  ownership  or  rights  in  the 
stock  of  the  Penobscot  Company  alone,  but  in  the  prior  agreement  of 
1902,  which  antedates  that  corporation,  and  from  which  that  company 
sprang. 

Counsel  insist  that  the  bill  is  multifarious,  in  that  it  unites  a  cause 
of  action  against  Maitland,  the  individual,  with  one  against  Maitland, 
the  oflicer  of  the  corporation.    But  no  relief  is  prayed  against  him  in 
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his  representative  character,  and  all  that  is  averred  of  him  as  an  officer 
is  but  incidental  to  the  statement  of  the  cause  of  action  against  him  as 
an  individual.  Moreover,  this  bill  presents  a  common  point  of  litiga- 
tion, the  decision  of  which  will  affect  the  entire  subject-matter  and 
settle  the  rights  of  all  the  parties  to  the  suit,  and  no  bill  is  multifarious 
which  presents  such  a  common  point.  Brown  v.  Deposit  Co.,  128  U. 
S.  403,  9  Sup.  Ct.  127,  32  L.  Ed.  468 ;  Hayden  v.  Thompson,  17  C.  C. 
A.  592,  71  Fed.  60;  Kelley  v.  Boettcher,  29  C.  C.  A.  14,  86  Fed.  65; 
Curran  v.  Campion,  29  C.  C.  A.  26,  29,  85  Fed.  67,  70.  Nor  is  a 
bill  which  unites  a  cause  of  action  on  behalf  of  the  complainants  and 
a  cause  of  action  on  behalf  of  a  corporation  defendant,  where  the  same 
facts  sustain  each  cause  and  warrant  the  same  relief.  Jones  v.  Mis- 
souri-Edison Electric  Co.,  76  C.  C.  A.  631,  643,  646,  144  Fed.  765, 
777,  780.    The  bill  in  hand  is  not  multifarious. 

Counsel  argue  that  the  separate  demurrer  of  the  Penobscot  Com- 
pany was  properly  sustained  because  no  cause  of  action  for  the  trans- 
fer by  the  company  of  the  stock  to  the  complainants  is  stated  in  the 
bill  and  no  relief  against  it  is  prayed.  These  facts  tend  to  sustain  the 
position  that  this  corporation  was  not  an  indispensable  party  to  the 
suit.  But  every  party  who  has  an  interest  in  the  controversy  or  sub- 
ject-matter separable  from  the  interest  of  other  parties  to  the  suit, 
so  that  it  will  not  be  directly  and  injuriously  affected  by  a  decree  which 
does  justice  between  them,  although  not  an  indispensable  party,  is  a 
proper  party  to  a  suit  in  equity,  and  may  be  lawfully  joined.  The 
Penobscot  Company  has  such  an  interest,  because  the  relief  sought  by 
the  complainants  is  the  conveyance  to  it  of  the  titles  to  the  mining 
claims  held  by  Maitland.  It  is  therefore  a  proper  party  to  the  suit 
It  is  not  indispensable  that  all  the  parties  to  a  suit  in  equity  should 
have  an  interest  in  all  the  matters  contained  in  the  litigation.  It  is 
sufficient  if  each  party  has  an  interest  in  some  essential  matter  involved 
in  the  suit  and  these  matters  are  connected  with  the  others.  Brown  v. 
Deposit  Co.,  128  U.  S.  403,  412,  9  Sup.  Ct.  127,  32  L.  Ed.  468 ;  Jones 
v.  Missouri-Edison  Electric  Co.,  75  C.  C.  A.  631,  646,  144  Fed.  765, 
780. 

Another  contention  of  cotmsel  for  the  appellees  is  that  the  convey- 
ances of  Byms  and  his  assigns  made  the  complainants  "assignees  of 
distinct  moieties"  of  the  rights  and  interests  of  Byms,  and  that  they 
cannot  maintain  a  suit  for  the  specific  performance  of  the  contract  with 
him,  because  a  portion  of  a  credit  or  of  a  chose  in  action  cannot  be  as- 
signed without  the  assent  of  the  debtor.  It  is  true  that  an  assignee  of 
part  of  a  credit  or  of  a  chose  in  action  founded  thereon  cannot  maintain, 
without  the  assent  of  the  debtor,  an  action  at  law  thereon,  because  a 
creditor  may  not  split  his  cause  of  action  and  subject  the  debtor  to  the 
annoyance  of  several  actions  to  recover  a  single  claim.  Mandeville  v. 
Welch,  5  Wheat.  (U.  S.)  277,  288,  6  L.  Ed.  87;  Thomas  v.  Mining  Co., 
54  Cal.  678;  Russell  v.  Ferguson,  9  Martin  647;  Weinstock  v.  Bell- 
wood,  75  Ky.  139 ;  Burditt  v.  Porter,  21  Atl.  955,  63  Vt.  296,  25  Am. 
St.  Rep.  763 ;  Shankland  v.  City  of  Washington,  5  Pet.  (U.  S.)  389,  395, 
8  L.  Ed.  166 ;  Carter  v.  Nichols,  5  Atl.  197,  68  Vt  553 ;  Crosby  v.  Loop, 
13  111.  625,  628;  Otis  v.  Adams,  27  Atl.  1092,  56  N.  J.  Law,  38; 
Milroy  v.  Spurr,  etc.,  Co.,  43  Mich.  231,  6  N.  W.  287;   Snedden  ▼. 


Digitized  by  VjOOQ IC 


BOGABS  V.  PENOBSGOT  MINING  OO.  389 

Harmes,  5  Colo.  App.  477,  39  Pac.  68.  Decisions  may  also  be  found 
which  erroneously  apply  this  rule  to  suits  in  equity.  Burnett  v.  Cran- 
dan,  63  Mo.  410 ;  Getchell  v.  Maney,  69  Me.  442,  444,  40  Am.  Rep. 
388;  Johnson  County  v.  Bryson,  27  Mo.  App.  341,  349;  Fourth  Na- 
tional Bank  v.  Noonan,  88  Mo.  372,  377 ;  Cook  v.  Bidwell  (C.  C.)  8  Fed. 
452, 456 ;  Appeals  of  City  of  Philadelphia,  86  Pa.  179, 182 ;  C.  &  N.  W. 
Ry.  Co.  V.  Nidiols,  57  111.  464,  466;  Kansas  City,  M.  &  B.  R.  Co. 
V.  Robertson,  19  South.  432, 109  Ala.  296 ;  Insurance  Co.  v.  BuUene,  51 
Kan.  764,  774,  33  Pac.  467 ;  Leonard  v.  M.,  K.  &  T.  Ry.  Co.,  68  Mo. 
App.  48,  50 ;  Bosworth  v.  Jacksonville  Nat.  Bank,  12  C.  C.  A.  331,  64 
Fed.  615;  Skobis  v.  Ferge,  78  N.  W.  426,  429,  102  Wis.  588;  Kiddoo 
Bros.  V.  Dalton,  73  Mo.  App.  667. 

But  the  settled  rule  of  the  national  courts  and  the  general  and  rational 
nile  is  that  the  assignee  of  a  part  of  a  credit  or  of  a  chose  in  action  or  of 
property  in  the  custody  of  another  may  enforce  his  claim  by  a  suit  in 
equity,  for  the  very  reasons  that  he  cannot  do  so,  and  hence  has  no  ad- 
equate remedy,  at  law,  and  that  he  may  make  the  assignor  and  all  the 
assignees  parties  to  the  suit,  so  that  the  debtor  will  be  subject  to  but 
a  single  action.  Fourth  Street  Bank  v.  Yardley,  165  U.  S.  634,  644,  17 
Sup.  Ct.  439,  41  L.  Ed.  866 ;  Trist  v.  Child,  21  Wall.  (U.  S.)  441,  447, 
22  L.  Ed.  623 ;  Peugh  v.  Porter,  112  U.  S.  737,  742,  6  Sup.  Ct.  361, 
28  L.  Ed.  859 ;  James  v.  Newton,  142  Mass.  366,  372,  378,  8  N.  E.  122, 
56  Am.  Rep.  692 ;  Richardson  v.  White,  167  Mass.  68,  60,  44  N.  E. 
1072;  Warren  v.  First  Nat.  Bank,  38  N.  E.  122,  125,  140  111.  9,  25  L. 
R.  A.  746 ;  Grain  v.  Aldrich,  38  Cal.  614,  621,  99  Am.  Dec.  423 ; 
National  Exchange  Bank  v.  McLoon,  73  Me.  498,  40  Am.  Rep.  388 ; 
Lanigan  v.  Bradley,  etc.,  Co.,  50  N.  J.  Eq.  201,  24  Atl.  606;  Field  v. 
Mayor,  2  Seld.  (N.  Y.)  179,  188,  67  Am.  Dec.  176 ;  Pomeroy,  Eq.  Jur. 
p.  2563,  §  1280,  and  cases  cited  in  the  notes.  And  a  party  for  whom 
real  or  personal  property  is  held  in  trust  may  convey  a  part  of  his  in- 
terest therein  without  the  consent  of  his  trustee,  and  his  assignee  may 
maintain  a  suit  in  equity  to  enforce  the  execution  of  the  trust.  The  as- 
signee of  a  part  of  the  interest  of  a  cestui  que  trust  has  the  same  right 
as  had  his  assignor  to  compel  the  performance  of  the  trust.  Palmer  v. 
Stevens,  15  Gray  (Mass.)  243 ;  Buck  v.  Swazey,  36  Me.  41,  56  Am.  Dec. 
681;  Pomeroy,  Eq.  Jur.  (2d  Ed.)  §  989 ;  Honnett  v.  Williams,  66  Ark. 
148,  152,  49  S.  W.  496 ;  Whipple  v.  Fairchild,  139  Mass.  262,  265,  30 
N.  E.  89 ;  Clark  v.  Crego,  47  Barb.  (N.  Y.)  699,  614 ;  Putnam  v.  Story, 
132  Mass.  205,  210. 

But  counsel  insist  that  there  was  a  defect  of  parties  to  this  suit,  be- 
cause Byms,  the  assignor,  and  the  United  States  Mines  Company  and 
Bradbum,  assignees  of  parts  of  Byms'  interest,  are  not  parties  to  the 
suit,  and,  while  the  complainants  state  in  their  bill  that  they  bring  this 
suit  on  behalf  of  themselves  and  all  others  similarly  situated,  they  do  not 
aver  that  the  others  are  too  numerous  to  be  joined,  that  their  joinder 
would  oust  the  jurisdiction  of  the  court,  nor  do  they  set  forth  any  other 
fact  which  might  excuse  their  failure  to  bring  the  other  assignees  of 
parts  of  the  claim  of  Byms  into  this  suit.  The  mle  in  the  national 
courts  regarding  the  necessity  of  bringing  in  parties  to  suits  in  equity, 
and  the  reasons  for  it,  have  been  thus  stated  by  this  court: 
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••The  general  rule  In  chancery  is  that  all  those  whose  presence  Is  necessary 
to  a  determination  of  the  entire  controversy  most  be^  and  all  those  who  have 
no  interest  in  the  litigation  between  the  immediate  parties,  but  who  have  an  In- 
terest in  the  sabject-matter  of  the  litigation  which  may  be  conveniently  set- 
tled therein,  may  be,  made  parties  to  it  The  former  are  termed  the  necessary, 
and  the  latter  the  proper,  parties  to  the  suit  The  limitation  of  the  juris- 
diction of  the  federal  courts  by  the  citizenship  of  the  parties,  and  the  inability 
of  those  courts  to  bring  in  parties  beyond  their  Jurisdiction  by  publication,  has 
resulted  in  a  modification  of  this  rule,  and  a  practical  division  of  the  possible 
parties  to  suits  in  equity  in  those  courts  into  indispensable  parties  and  proper 
parties.  An  indispensable  party  Is  one  who  has  such  an  interest  in  the  sub- 
ject-matter of  the  controversy  that  a  final  decree  between  the  parties  before  the 
court  cannot  be  made  without  affecting  his  interests,  or  leaving  the  controversy 
in  such  a  situation  that  its  final  determination  may  be  inconsistent  with  equity 
and  good  conscience.  Every  other  party  who  has  any  interest  in  the  con- 
troversy or  the  subject-matter  which  is  separable  from  the-  interest  of  the 
parties  before  the  court,  so  that  it  will  not  be  immediately  affected  by  a  decree 
which  does  complete  Justice  between  them,  is  a  proper  party.  '  Every  indis- 
pensable party  must  be  brought  into  court,  or  the  s\iit  will  be  dismissed.  The 
complainant  may  Join  every  proper  party  who  would  have  been  a  necessary 
party  under  the  old  chancery  rule,  unless  his  Joinder  would  oust  the  Jurisdic- 
tion of  the  court  as  to  the  parties  before  it,  or  unless  he  is  incapable  of  being 
made  a  party  by  reason  of  his  absence  from  the  Jurisdiction  of  the  court  or 
otherwise.  If,  however,  such  a  party  is  incapable  of  being  made  a  party,  or 
if  his  Joinder  would  oust  the  Jurisdiction  of  the  court  as  to  the  parties  before 
it,  the  s\iit  may  proceed  without  him,  and  the  decree  will  not  affect  his  inter- 
ests. Rev.  St  §§  737,  738  [U.  S.  Comp.  St  1901,  p.  587];  Equity  Rule  47; 
Chadboume's  Ex'rs  v.  CJoe,  2  O.  O.  A.  327.  51  Fed.  479,  480,  481 ;  Shields  v. 
Barrow,  17  How.  (U.  S.)  130.  139.  15  L.  Ed.  158;  Ribon  v.  Railroad  Oo.,  16 
Wall.  (D.  S.)  446,  450.  21  L.  E.  367;  Ooiron  v.  Millaudon,  19  How.  (U.  S.)  113, 
15  L.  Ed.  575;  Williams  v.  Bankhead,  19  Wall.  (U.  S.)  563,  22  K  Ed.  1^4; 
Kendig  v.  Dean,  97  U.  S.  423,  24  L.  EJd.  1061 ;  Alexander  v.  Homer.  1  McOrary 
(U.  S.)  634,  Fed.  Cas.  No.  169;  Cole  Silver  Min.  Oo.  v.  Virginia  &  Gold  HIII 
Water  Ck>.,  1  Sawy.  (U.  S.)  685,  Fed  Cas.  No.  2,990."  Sioux  aty  Terminal 
R.  &  W.  Co.  V.  Trust  Oo.  of  N.  A.,  27  O.  O.  A.  73,  75,  82  Fed.  124,  126;  Wood 
V.  Dummer,  3  Mason  (U.  S.)  308,  30  Fed.  Cas.  435  (No.  17,944). 

Byrns  is  not  a  necessary  party  to  this  suit  because  he  has  assigned  all 
his  interest.  Perry  on  Trusts,  §  882 ;  Goodson  v.  Ellisson,  3  Russ.  583. 
But  the  United  States  Mines  Company  and  Bradbum  are  necessary 
parties  under  the  old  chancery  rule,  because  their  presence  is  requisite 
to  a  determination  of  the  entire  controversy  which  has  arisen  under  the 
right  of  Byrns.  They  are  not,  however,  indispensable  parties  under  the 
rule  of  the  national  courts,  because  a  final  decree  can  be  rendered  herein 
between  the  complainants  and  the  defendants,  which  will  completely  ad- 
judicate their  rights,  without  binding  or  injuriously  affecting  the  rights 
of  the  Mines  Company  and  Bradburn.  The  Mines  Company  and  Brad- 
bum  should  therefore  be  brought  into  this  suit  and  made  parties  to  the 
bill,  unless  the  complainants  make  it  appear  by  proper  averments  there- 
in either  that  they  are  absent  from  the  jurisdiction  of  the  court,  or  that 
their  joinder  would  oust  its  jurisdiction  as  to  the  parties  before  it,  or 
that  the  parties  similarly  situated  with  the  complainants  are  so  far  un- 
known or  so  numerous  that  the  complainants  may  maintain  this  suit 
under  the  established  rules  of  practice  in  equity  on  behalf  of  themselves 
and  all  others  similarly  situated,  without  bringing  the  latter  into  the 
suit  by  name.  Story's  Eq.  PI  §§  96,  113,  114a,  120,  121,  134;  Hoe  v. 
Wilson,  76  U.  S.  501, 19  L.  Ed.  762. 

But  this  defect  of  parties  will  not  sustain  a  decree  of  dismissal  of  a 
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bill  on  the  merits,  or  upon  the  ground  that  there  is  no  equity  in  it  In 
the  case  of  such  a  defect  the  bill  must  be  retained,  opportunity  must  be 
given  to  the  complainants  to  amend  it  and  to  bring  in  the  necessary  ab- 
sent parties,  or  to  show  why  it  is  impracticable  to  join  them,  and  only 
upon  their  failure  so  to  do  after  reasonable  opportunity  may  the  bill 
be  dismissed  on  this  account.  Hoe  v.  Wilson,  76  U.  S.  501,  504,  19 
L.  Ed.  762;  Wood  v.  Dummer,  30  Fed.  Cas.  438  (No.  17,944)  ;  2  Per- 
ry  on  Trusts  (4th  Ed.)  §  881. 

Our  conclusions  are  that  this  bill  shows  that  this  is  a  suit  to  enforce 
specific  performance  of  Maitland's  agreement  with  Byms  in  1902,  and 
to  compel  the  execution  of  the  trust  which  was  created  by  that  agree- 
ment and  by  its  performance  on  the  part  of  Byms ;  that  it  is  not  con- 
ditioned by  the  rules  of  practice  which  govern  stockholders'  suits; 
that  the  complainants,  the  assignors  of  definite  parts  of  the  rights  of 
Byms,  are  qualified  to  maintain  the  suit;  that  in  equity  they  are  the 
owners  of  the  stock  of  the  Penobscot  Q>mpany,  which  appears  from 
the  bill  to  have  been  assigned  to  them  under  Byms ;  and  that  they  have 
a  good  cause  of  action  for  the  relief  they  seek,  but  that  their  bill  shows 
a  defect  of  parties.  The  decrees  below,  that  there  was  no  equity  in  the 
bill  and  that  it  be  dismissed  upon  the  merits,  were  therefore  erroneous. 
They  must  be  reversed,  and  the  case  must  be  remanded  to  the  court 
below,  with  directions  to  permit  the  complainants  within  a  reasonable 
time  to  amend  their  bill  and  to  bring  in  other  proper  parties,  or  to 
show  by  their  amendment  why  they  should  not  pursue  this  course,  and 
to  tslke  further  proceedings  not  inconsistent  with  the  views  expressed  in 
this  opinion.    It  is  so  ordered. 


a54  Fed.  617.) 

MORRISON  et  al.  v.  BURNETTB  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  10,  1007.) 

No.  2,529. 

1.  Appeal  and  Ebbob— Assignment  Requisite  fob  Ebbobs  Not  Jubisdiotion- 

AL— Cboss-EIbbobs  Not  Assignable. 

An  appellate  court  will  notice  without  objection  or  assignment  the  lack 
of  jurisdiction  of  an  inferior  court. 

But  alleged  errors  in  the  exercise  of  its  jurisdiction  can  be  presented 
only  by  appeal  or  writ  of  error  and  a  proper  assignment  of  errors.  Gross- 
errors  are  not  Judicable  in  a  federal  appellate  court 

[Ed.  Note. — ^For  cases  in  point,  see  Gent  Dig.  vol.  2,  Appeal  and  Error, 
S  1166;  Yol.  8,  Appeal  and  Error,  $$  2968,  2971.] 

2.  Appeal— Reoobd— Bill  of  Exceptions— Unnecessabt  in  Eqxjitt. 

A  bill  of  exceptions  has  no  function  and  is  unnecessary  in  an  equity 
proceeding  in  the  absence  of  a  trial  of  some  issue  by  a  jury,  because  the 
appeal  brings  the  entire  record,  including  the  evidence,  objections,  and 
exceptions,  to  the  appellate  court 

[Ed.  Note. — ^For  cases  hi  point,  see  Cent.  Dig.  vol.  8,  A];^;>eal  and  Error, 
S  2437.] 

8.  Coubts— Appeals  to  Coubt  of  Appeals  of  Indian  Tebbitobt  Taken  as  to 
CouBT  OF  Appeals  of  Eighth  Circuit. 

Appeals  to  the  Court  of  Appeals  of  the  Indian  Territory  from  orders. 
Judgments,  and  decrees  of  the  trial  courts  made  in  the  exercise  of  their 
probate  jurisdiction  must  be  taken,  and  the  practice  therein  is  governed. 
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by  the  method  of  taking  and  the  practice  in  appeals  from  the  Circuit 
Courts  to  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit  (Act  March 
8,  1905,  c.  1479,  5  12,  33  Stat  1081  [U.  S.  Comp.  St  Supp.  1905,  p.  150]), 
and  not  by  secticms  1385,  1386,  Mansf .  Dig.  Ark. 

4.  Indians— Minors'  Allotments— Sscbetabt  of  Intbbiob  has  No  Jusisdio- 

TioN  OF  Leases  of. 

Leases  of  allotments  of  Indian  minors  in  the  Indian  Territtury,  confirmed 
and  approved  by  the  trial  courts  of  that  territory  since  April  26,  1906, 
are  not  subject  to  the  approval  or  disapproval  of  the  Secretary  of  the 
Interior,  but  the  orders  of  the  courts  confirming  and  approving  them  are 
finaL 

5.  Appeal  and  Ebbob— Final  Decision— Obdeb  Avoiding  Confibmation  of 

Sale  of  Lease  is. 

A  decision  whidi  completely  determines  the  rights  of  parties  in  the 
pending  proceeding,  who  are  not  jointly  liable  with  others,  is  a  final  deci- 
sion, reviewable  by  appeal  or  writ  of  error  under  the  acts  of  Cougress. 

An  order  which  avoids  a  confirmation  of  a  sale  and  an  approval  of  a 
lease  of  an  allotment  of  an  Indian  minor  is  a  final  decision,  because  it 
completely  determines  the  right  of  the  purchaser  thereunder. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  2,  Appeal  and  Error, 
5  381.] 

6.  Judicial  Sales— Avoidance— Effectt  of  Rule  That  Coubts  Have  Poweb 

OvEB  Obdebs  and  Deobees  Dubino  Tebic. 

The  general  rule  that  the  courts  have  power  over  their  judgments,  de- 
crees, and  orders  during  the  term  at  which  they  are  rendered  does  not 
give  them  jurisdiction  to  avoid  confirmed  judicial  sales  without  cause  at 
the  term  at  which  they  are  confirmed,  because  the  rights  of  purchasers 
vest  thereunder  upon  confirmation. 

The  only  effect  of  this  rule  on  such  sales  Is  to  enable  the  courts  to  con- 
sider alleged  causes  for  avoiding  them  during  the  term  on  motions  or 
orders  to  show  cause  upon  due  notice,  without  the  filing  of  formal  bills 
for  that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  81,  Judicial  Sales, 
II  72,  80.] 

7.  Same— Befobe  Confibmation  Opening  fob  Fubtheb  Bids  Allowable  fob 

Gbeat  Inadequacy  of  Price  and  Slight  Unfaibness. 

A  successful  bidder  under  an  order  or  decree  of  court  at  a  sale  which 
is  subject  to  confirmation  by  the  court  is  a  purchaser  from  the  announce- 
ment of  the  sale  to  him  by  the  officer,  and  may  thereafter  be  compelled 
to  complete  his  purchase. 

Before  confirmation  a  sale  will  not  be  set  aside  for  mere  inadequacy  of 
price,  unless  it  is  very  great;  yet,  if  the  inadequacy  be  great,  slight  cir- 
cumstances of  unfairness  in  the  conduct  of  the  party  benefited  will  be 
sufficient  to  open  it  for  farther  bids. 

[Ed.  Note.~For  cases  In  point,  see  Cent  Dig.  vol.  81,  Judicial  Sales, 
S  55.] 

8.  Same— Voidable  Afteb  Confibmation  fob  Fbaud  ob  Mistake  Only— It 

MAY  Not  be  Opened  fob  Betteb  Bids. 

After  confirmation  of  a  judicial  sale  the  rights  of  the  purchaser  have 
vested.  Neither  inadequacy  of  price,  nor  offers  of  higher  prices,  nor  any- 
thing but  fraud,  mistake,  accident,  or  some  other  cause  for  which  equity 
would  avoid  a  lil^e  sale  l>etween  private  parties,  will  warrant  a  court  in 
avoiding  the  sale  or  in  opening  it  for  other  bids. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  voL  81*  Judicial  Sales, 
18  66,  77.] 
(Syllabus  by  the  Court) 

Appeal  from  the  United  States  Court  of  Appeals  in  the  Indian  Ter- 
ritoiy. 


Digitized  by  VjOOQ IC 


MOBRISON  y.  BURNETTE.  393 

Pnrsnant  to  an  order  of  the  United  States  Court  In  the  Western  District  of 
Indian  Territory,  which  lias  the  jurisdiction  of  a  probate  court,  a  lease  of 
160  acres  of  mineral  land  which  had  been  allotted  to  Edith  Durant,  a  minor 
Indian,  was  advertised  for  sale  on  sealed  bids  by  Monday  Durant,  her  guardian, 
and  on  the  day  of  sale,  March  5,  1906,  the  highest  bonus  bid  for  it  was  $3,490, 
and  this  bid  was  made  by  Robert  W.  Morrison,  Charles  W.  S.  Cobb,  John  a 
McKinney,  William  J.  Breene,  and  Franlt  M.  Breene,  who  are  now  the  appel- 
lants in  this  case,  and  will  hereafter  be  so  styled.  The  Laurel  Oil  &  Gas 
Company,  a  corporation,  one  of  the  appellees,  bid  at  the  same  time  at  this 
sale  $2,850  for  this  lease.  On  March  7,  1906,  the  appellants  deposited  the 
$3,490  with  the  court,  and  on  March  9,  1906,  the  guardian  executed  the  lease 
of  the  land  to  the  appellants,  and  they  applied  to  the  court  for  the  confirma- 
tion of  the  sale  and  the  approval  of  the  lease.  After  notice  to  all  parties  in 
interest,  and  a  hearing,  the  court  on  June  11,  1906,  "ordered,  adjudged,  and 
decreed  that  the  lease  executed  by  Monday  Durant,  guardian  of  B>dith  Durant, 
minor,  on  the  9th  day  of  March,  1906,  [to  the  appellants]  be,  and  the  same  is 
hereby,  in  all  things  approved,  ratified,  and  confirmed."  On  the  next  day  the 
Laurel  Company,  the  unsuccessful  bidder  at  the  former  sale,  made  a  motion 
for  leave  to  bid  again  for  the  lease  of  this  land,  and  offered  to  bid  a  bonus  of 
$8,000.  Thereupon  the  court  set  aside  the  order  of  June  11,  1906,  for  the 
sole  reason  that  a  higher  bonus  could  be  obtained,  and  on  June  14,  1906,  it 
sold  a  lease  of  80  acres  of  this  land  on  the  same  terms  as  the  former  to  the 
Galbraith  Oil  &  Gas  Company  for  a  bonus  of  $16,800  and  a  lease  of  the  other 
80  acres  on  the  same  terms  to  the  Laurel  Oil  &  Gas  Company  for  $2,000.  The 
leases  to  these  parties  were  subsequently  made  by  the  guardian,  and  the  court 
confirmed  these  sales  and  approved  these  leases.  The  appellants  then  sued 
out  a  writ  of  error  from  the  Court  of  Appeals  of  the  Indian  Territory  to  re- 
verse the  order  which  set  aside  the  decree  of  confirmation  of  the  sale  and  of  ap- 
proval of  the  lease  to  them,  and  they  also  appealed  from  that  order.  The 
Court  of  Appeals  of  the  Indian  Territory  consolidated  the  two  cases,  heard 
them  as  an  appeal  in  equity,  and  aflBrmed  the  order  below,  because  the  court 
was  evenly  divided  in  opinion.  The  appellants  have  brought  the  latter  judg- 
ment here  by  writ  of  error,  and  also  by  appeal. 

Since  the  case  came  to  this  court  the  controversy  over  the  80  acres  leased 
to  the  Galbraith  Oil  &  Gas  Company  has  been  settled,  and  the  only  dispute 
remaining  relates  to  the  80  acres  leased  to  the  Laurel  Oil  &  Gas  Company 
under  the  second  lease. 

W.  J.  Breene  and  J.  J.  Shea  (W.  B.  Homer  and  Edmond  C.  Breene, 
on  the  brief),  for  appellants. 

George  A.  Murphey  (William  T.  Hutchings  and  William  P.  Z.  Ger- 
man, on  the  brief),  for  appellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

As  this  is  a  proceeding  in  equity,  the  writ  of  error  must  be  dis- 
missed, and  the  case  must  be  considered  and  decided  upon  the  appeal, 
aiid  it  is  so  ordered. 

The  real  question  in  the  case  is:  May  a  court  of  equity,  during 
the  term  at  which  the  confirmation  is  made,  lawfully  avoid  an  executed 
judicial  sale  which  it  has  confirmed,  on  the  sole  ground  that  a  larger 
price  may  be  obtained  by  a  second  sale? 

Before  entering  upon  the  consideration  of  this  question  some  pre- 
liminary objections  must  be  considered.  Counsel  for  the  appellees 
insist  that  this  issue  is  not  within  the  jurisdiction  of  this  court  (1) 
because  the  writ  of  error  issued  by  the  Court  of  Appeals  of  the  In- 
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dian  Territory  to  the  trial  court  was  not  allowed  by  any  judge  of  the 
former  court  or  by  the  trial  judge;  (2)  because  tfie  petition  for  the 
writ  of  error  and  the  assignment  of  errors  thereon  show  no  filing 
marks;  and  (3)  because  the  assignment  of  the  errors  of  the  trial 
court  was  not  filed  imtil  36  days  after  the  appeal  was  taken.  And 
they  cite  U.  S.  v.  Goodrich,  54  Fed.  21,  4  C.  C.  A.  160,  and  Flahrity 
y.  Union  Pac.  Ry.  Co.,  66  Fed.  908,  6  C.  C.  A.  167.  But  these  ob- 
jections do  not  assail  the  jurisdiction  of  the  Court  of  Appeals  of 
the  Indian  Territory,  for  this  is  a  proceeding  in  equity  reviewable 
by  appeal,  an  appeal  was  taken,  and  that  court  had  ample  power  to 
hear  and  decide  the  merits  of  the  cases  upon  that  appeal,  either  upon 
an  assignment  of  errors  filed  out  of  time  or  without  any  assignment 
whatever.  A  hearing  on  an  assignment  filed  too  late  may  have 
been  error,  but  it  was  not  jurisdictional  error.  It  related  merely  to 
the  method  of  the  exercise  by  the  appellate  court  of  its  imdoubted 
power,  and  not  to  its  total  want  of  jurisdiction,  and  hence  it  is  re- 
viewable in  this  court  only  upon  an  appeal  and  a  proper  assignment 
of  errors.  Rogers  v.  Penobscot  Mining  Co.,  164  Fed.  606,^  decided  at 
this  term.  The  appellees  have  taken  no  appeal,  and  they  cannot  in- 
voke the  jurisdiction  of  a  federal  appellate  court  to  consider  or  decide 
questions  of  this  nature  by  an  assignment  or  by  an  argument  of  cross- 
errors.  Guarantee  Co.  v.  Phenix  Ins.  Co.,  59  C.  C.  A.  376,  379,  124 
Fed.  170,  173. 

Another  objection  is  that  the  record  contains  no  bill  of  exceptions. 
But  no  bill  of  exceptions  is  requisite  in  a  proceeding  in  equity,  be- 
cause the  appeal  brings  the  entire  record  to  the  appellate  court.  Dodge 
V.  Noriin,  66  C.  C.  A.  425,  431,  133  Fed.  363,  369;  Teller  v.  U.  S., 
49  C.  C.  A.  263,  111  Fed.  119. 

Counsel  argue  that  the  appeal  in  this  case  was  not  taken  in  accord- 
ance with  the  method  prescribed  by  Mansfield's  Digest  of  the  Laws 
of  Arkansas  for  appeals  from  probate  courts  to  circuit  courts  (sec- 
tions 1385,  1386)  and  that  on  such  an  appeal  a  bill  of  exceptions  is 
essential.  But  Congress  has  provided  that  appeals  from  the  United 
States  Courts  in  the  Indian  Territory  to  the  United  States  Court  of 
Appeals  in  the  Indian  Territory  should  be  taken  in  the  same  manner 
as  is  provided  in  cases  taken  by  appeal  from  the  Circuit  Courts  of 
the  United  States  to  the  Circuit  Court  of  Appeals  of  the  United  States 
for  the  Eighth  Circuit.  Act  March  3,  1905,  c.  1479,  §  12,  33  Stat 
1081  [U.  S.  Comp.  St.  Supp.  1905,  p.  150].  This  appeal  was  so  taken. 
No  bill  of  exceptions  is  required  to  bring  the  entire  record  before 
this  court  in  a  suit  in  equity  on  an  appeal  from  a  Circuit  Court,  and  • 
hence  none  was  essential  to  do  so  in  the  Court  of  Appeals  of  the  Indian 
Territory.  Sections  1385  and  1386  of  Mansfield's  Digest  are  not  in 
force  in  the  Indian  Territory,  and  the  act  of  Congress  must  prevail. 

Another  contention  is  that  the  merits  of  this  case  are  not  review- 
able here,  because  the  sale  and  the  lease  to  the  appellants  were  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior,  and  hence  the 
order  which  avoided  their  confirmation  was  not  a  final  order.  The 
United  States  Courts  in  the  Indian  Territory  have  the  powers  of 
courts  of  probate.  Act  May  2,  1890,  c.  182,  §.  31,  26  Stat.  94;  Act 
April  28,  1904,  c.  1824,  §  2,  33  Stat.  573.    The  act  of  Congress  which 
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approved  and  ratified  the  supplemental  agreement  between  the  com- 
missioners of  the  Creek  Nation  of  Indians  and  the  United  States, 
which  was  approved  June  30,  1902,  provided  that  leases  by  Creek 
<ntizens  for  mineral  purposes  might  be  made  with  the  approval  of 
the  Secretary  of  the  Interior,  but  not  otherwise.  Act  June  30,  1902, 
<:.  1323,  §  17,  32  Stat.  504.  By  the  act  to  provide  for  additional  Unit- 
ed States  judges  in  the  Indian  Territory,  approved  July  28,  1904,  Con- 
gress enacted  that  "full  and  complete  jurisdiction  is  hereby  confer- 
red upon  the  district  courts  in  said  Territory  (the  Indian  Territory) 
in  the  settlement  of  all  estates  of  decedents,  the  guardianships  of 
minors  and  incompetents,  whether  Indians,  freedmen,  or  otherwise." 
33  Stat.  573,  c.  1824,  §  2.  By  the  act  of  March  3,  1906,  making  ap- 
propriations for  the  expenses  of  the  Indian  Department  and  for  ful- 
filling treaty  stipulations  with  the  Indian  tribes,  the  Secretary  of  the 
Interior  and  the  Attorney  General  were  empowered  to  investigate 
leases  of  allotted  lands  in  the  Indian  Territory  and  to  bring  suits  to 
cancel  them  for  fraud.  But  the  act  expressly  provides  that  "no  lease 
made  by  any  administrator,  executor,  guardian  or  curator  which  has 
been  investigated  by  and  has  received  the  approval  of  the  United  States 
court  having  jurisdiction  of  the  proceeding  shall  be  subject  to  suit  or 
proceeding  by  the  Secretary  of  the  Interior  or  Attorney  General," 
and  that  "no  lease  made  by  any  administrator,  executor,  guardian  or 
curator  shall  be  valid  or  enforceable  without  the  approval  of  the  court 
having  jurisdiction  of  the  proceeding."  Act  March  3,  1906,  c  1479, 
33  Stat.  1060.  On  April  15,  1906,  the  Secretary  of  the  Interior  adopt- 
ed regulation  No.  16,  which  reads  thus: 

"In  cases  of  transfers,  leases,  and  sales  to  which  minors  are  parties  grantor, 
the  transfer,  lease  or  sale  must  be  made  by  a  guardian,  and  the  lease,  deed, 
or  instrument  of  conveyance  must  be  accompanied  by  certified  copies  of  the 
orders  of  the  proper  court  appointing  the  guardian  and  authoriztog  him  to 
make  such  transfer,  lease,  or  sale,  and  it  must  be  fully  understood  that  the 
department  reserves  the  right  to  use  any  means  at  its  disposal  for  the  purpose 
of  ascertaining  whether  the  consideration  given  is  the  fair  value  of  the  land, 
and  whether  the  proposed  lease  or  sale  is  for  the  best  interests  of  the  Indian." 

By  the  act  to  provide  for  the  final  disposition  of  the  affairs  of  the 
five  civilized  tribes  in  the  Indian  Territory  approved  April  26,  1906 
(Act  April  26,  1906,  c.  1876,  34  Stat.  137,  146,  148)  commonly  called 
the  "Curtis  Act,"  the  Congress  enacted : 

"Sec.  20.  That  after  the  approval  of  this  act  all  leases  and  rental  contracts, 
except  leases  and  rental  contracts  for  not  exceeding  one  year  for  agricultural 
purposes  for  lands  other  than  homesteads,  of  full-blood  allottees  of  the  Odc- 
taw,  Chickasaw,  Cherokee,  Creek  and  Seminole  tribes,  shall  be  in  writing  and 
subject  to  approval  by  the  Secretary  of  the  Interior  and  shall  be  absolutely 
void  and  of  no  effect  without  such  approval:  Provided,  that  allotments  of 
minors  and  tacompetents  may  be  rented  or  leased  under  order  of  the  proper 
court:  Provided  further,  that  all  leases  entered  into  for  a  period  of  more 
than  one  year  shall  be  recorded  in  conformity  to  the  law  applicable  to  record- 
ing instruments  now  in  force  in  said  Indian  Territory." 

"Sec.  29.  That  all  acts  and  parts  of  acts  inconsistent  with  the  provisions 
of  this  act  be,  and  the  same  are  hereby,  repealed." 

The  regulation  of  the  Interior  Department  is  effective  so  far  as  it  is 
sustained  by  the  acts  of  Congress,  and  is  ineffectual  so  far  as  it  is  in 
conflict  with  them.    In  the  light  of  the  legislation  to  which  reference 
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has  now  been  made  there  are  two  conclusive  answers  to  the  argument 
that  the  order  avoiding  the  sale  and  the  lease  to  the  appellants  was  not  a 
final  order.  In  the  first  place  the  acts  of  April  28,  1904,  and  April  26, 
1906,  conferred  "full  and  complete  jurisdiction"  of  the  guardianship  of 
minors,  whether  Indians,  freedmen,  or  otherwise,  and  of  the  rental  or 
lease  of  their  allotments,  upon  the  trial  courts  of  the  Indian  Territory, 
and  the  later  act  repealed  all  acts  and  parts  of  acts  inconsistent  there- 
with. The  provision  of  the  act  of  June  30, 1902,  that  leases  for  mineral 
purposes  might  not  be  made  without  the  approval  of  the  Secretary  of 
the  Interior,  is  inconsistent  with  the  grants  of  these  later  acts.  There 
can  be  no  full  and  complete  jurisdiction  of  the  guardianship  of  minor 
Indians  and  of  the  leasing  of  their  allotments  in  a  court  whose  judg- 
ments are  reviewable  and  reversible  by  an  ofiicer  of  another  department 
of  the  government.  Leases  of  allotments  of  Indian  minors  approved 
by  the  trial  courts  of  the  Indian  Territory  after  April  26,  1906,  were 
therefore  not  subject  to  approval  or  disapproval  by  the  Secretary  of  the 
Interior.  Those  courts  had  full  and  complete  jurisdiction  to  sell  the 
leases  and  to  finally  approve  and  confirm  the  sales  and  the  leases.  The 
lease  to  the  appellants  is  in  this  category.  It  was  approved  and  the  sale 
of  it  was  confirmed  on  June  11,  1906,  and  the  order  which  approved 
it  was  therefore  a  final  order. 

In  the  second  place,  even  if  the  lease  to  the  appellants  had  been  sub- 
ject to  the  approval  of  the  Secretary  of  the  Interior,  and  if  the  order 
of  the  court  confirming  the  sale  and  approving  the  lease  had  been  a 
mere  recommendation  of  the  court  to  him,  yet  that  order  was  an  indis- 
pensable prerequisite  to  the  existence  of  a  valid  lease  of  the  minor's 
land.  The  Secretary  had  no  power  to  make  or  approve  such  a  lease 
without  the  approving  order  of  the  court.  Therefore  the  order  which 
avoided  the  sale  and  the  lease  to  the  appellants  deprived  them  of  all 
right,  privilege,  and  opportunity  to  secure  or  enforce  the  lease  which 
the  guardian  had  made  to  them.  A  decision  which  completely  deter- 
mines the  rights  of  parties  in  the  pending  proceeding,  who  are  not 
jointly  liable  witfi  others,  is  a  final  decision,  reviewable  by  appeal  or  by 
writ  of  error  under  the  acts  of  Congress.  Standley  v.  Roberts,  8  C. 
C.  A.  306,  308,  59  Fed.  836,  839,  and  cases  there  cited.  The  appellees 
cannot  escape  the  main  issue  in  this  case,  and  we  turn  to  its  considera- 
tion. 

Counsel  for  the  appellees  indulge  in  extended  argument  and  the  cita- 
tion of  many  authorities  in  support  of  the  position  that  a  court  has 
jurisdiction  of  its  judgments,  decrees,  and  orders,  and  may  summarily 
modify,  revoke,  or  avoid  them,  without  cause,  during  the  term  at  which 
they  are  made,  and  from  this  premise  they  argue  that  the  avoidance  of 
the  sale  and  lease  to  the  appellants  was  regular  and  right.  There  is 
an  established  general  rule  that  a  court  has  power  over  its  judgments, 
orders,  and  decrees  during  the  continuance  of  the  term  at  which  they 
are  first  made.  But  it  is  a  rule  of  practice,  rather  than  of  right.  It  is 
a  rule  that  during  the  term  judgments,  orders,  and  decrees  may  be  modi- 
fied and  avoided  summarily  without  the  necessity  of  filing  a  formal  bill 
and  commencing  a  suit  for  that  purpose.  Moreover,  the  power  of  a 
court  under  this  rule  to  modify  or  avoid  without  cause  is  limited  to  the 
modification  or  avoidance  of  judgments,  orders,  and  decrees  which  de- 
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tcrmine  issues  between  parties  litigant  before  it  and  under  which  no 
rights  have  vested.  Ex  parte  Lange,  18  Wall.  163,  21  L.  Ed.  872 ; 
Bassett  v.  U.  S.,  9  Wall.  38,  19  L.  Ed.  548;  Doss  v.  Tyack,  14  How. 
297,  312,  313,  14  L.  Ed.  428;  Goddard  v.  Ordway,  101  U.  S.  745, 
751,  752,  26  L.  Ed.  1040;  Henderson  v.  Carbondale  Coal  &  Coke  Co.. 
140  U.  S.  25,  40,  11  Sup.  Ct.  691,  35  L.  Ed.  332 ;  Bronson  v.  Schulten, 
104  U.  S.  410,  415,  26  L.  Ed.  997 ;  ^tna  Life  Ins.  Co.  v.  Board  of 
County  Com'rs,  79  Fed.  676,  25  C.  C.  A.  94 ;  Underwood  v.  Sledge, 
27  Ark.  296,  297 ;  Bradley  v.  Slater,  78  N.  W.  1069,  58  Neb.  554. 
It  does  not  empower  a  court  to  reverse  or  avoid  without  cause  a  judi- 
cial sale  during  the  term  at  which  it  has  been  confirmed,  because  in 
such  a  case  the  character  of  vendor  has  been  added  to  that  of  judicial 
tribimal,  and  the  rights  of  the  purchaser  have  vested  by  virtue  of  the 
confirmation  of  the  sale.  Pewabic  Mining  Co.  v.  Mason,  145  U.  S.  349, 
367,  12  Sup.  Ct.  887,  36  L.  Ed.  732.  When  a  court  becomes  a  vendor 
of  an  executed  sale,  it  is  no  less  bound  by  the  rules  of  law,  of  equity, 
and  of  morals  than  is  a  private  seller,  and  it  may  avoid  its  sale  on  the 
same  grounds,  and  on  no  others.  Hence  the  only  effect  of  the  rule  that 
a  court  has  power  over  its  orders  and  decrees  during  the  term,  in  the 
case  of  an  application  to  avoid  a  judicial  sale  during  the  term  at  which 
it  is  confirmed,  is  to  relieve  the  applicant  from  the  necessity  of  filing 
a  bill  in  equity  for  the  purpose,  and  to  permit  him  to  apply  for  the  re- 
lief he  sedcs  upon  due  notice  to  the  purchaser  by  motion  or  order  to 
show  cause. 

Upon  what  grounds,  then,  may  such  a  sale  be  lawfully  set  aside? 
The  old  rule  in  the  English  chancery  was  that  a  bidder  at  a  sale  under 
an  order  or  decree  of  a  court,  which  was  subject  to  the  subsequent  re- 
port to  and  confirmation  by  the  judicial  tribunal,  was  not  a  purchaser, 
but  was  one  who  merely  made  a  tender  or  offer  to  purchase,  and  tfiat  he 
could  not  be  compelled  to  complete  his  bargain  until  the  confirmation 
of  the  sale.  This  rule,  however,  has  never  prevailed  in  this  country, 
and  it  has  been  abolished  by  act  of  Parliament  in  England.  Acts  1867 
(30  &  31  Vict.)  c.  48,  §  7.  On  the  other  hand,  the  rule  is  without  excep- 
tion in  the  national  courts,  and  it  has  been  very  generally  adopted  in 
the  state  courts,  that  the  bidder  at  a  sale  by  a  master  or  receiver,  under 
an  order  or  decree  which  contemplates  a  subsequent  report  and  con- 
firmation of  the  sale,  becomes  a  purchaser  when  the  officer  announces 
the  sale  to  him.  Thereafter  he  is  liable  for  and  may  be  compelled  to 
pay  the  purchase  price  he  bids.  Thereafter  he  may  be  made  to  suffer 
the  loss  of  the  destruction  or  depreciation,  and  may  be  permitted  to  reap 
the  profit  of  the  appreciation,  of  the  property.  Nevertheless  he  buys 
subject  to  the  confirmation  or  avoidance  of  the  sale  by  the  court,  and 
as  he  is  aware  of  this  fact,  and  the  court  is  selling  the  property  of  oth- 
ers, and  is  acting  in  the  dual  capacity  of  trustee  for  the  owners  and  of 
a  judicial  tribunal,  it  is  undoubtedly  its  duty  until  confirmation  to  exer- 
cise a  wise  judicial  discretion  to  secure  for  the  owners  the  largest  price 
consistent  with  a  just  regard  for  the  rights  of  the  bidder.  Hence,  if  a 
material  advance  in  price  is  offered  and  secured  by  a  deposit  or  by  a 
bond  before  the  sale  is  confirmed,  the  sale  has  sometimes  been  opened, 
further  bids  have  been  received,  and  a  sale  to  the  highest  bidder  has 
been  confirmed. 
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In  Blanks  v.  Farmers'  Loan  &  Trust  Co.,  69  C.  C.  A.  69,  122  Fed. 
849,  we  find  that  mortgaged  lands  were  offered  for  sale  by  a  master 
under  a  decree  of  the  court,  and  a  bid  was  made  and  reported  of  $115,- 
900.  Before  the  confirmation  of  the  sale,  however,  an  advance  of 
$10,000  was  offered  and  secured,  whereupon  the  court  opened  the  sale^ 
received  24  other  bids,  and  finally  confirmed  the  sale  to  the  highest 
bidder  for  $140,000.  In  North  Carolina  and  some  other  states  it  is 
a  settled  rule  of  practice  to  open  the  sale  and  receive  new  bids  upon 
a  guaranty  of  an  advance  of  10  per  cent.  Attorney  General  v.  Roan- 
oke Navigation  Co.,  86  N.  C.  408,  413.  But  the  practice  of  opening 
sales  upon  the  offer  of  a  secured  bid  of  10  per  cent  advance  has  nev- 
er prevailed  in  the  national  courts.  The  rule  there  is  that  mere  in- 
adequacy of  price,  unless  very  great,  is  insufiicient  to  warrant  the  op- 
ening of  the  sale,  but  that,  if  the  inadequacy  be  great,  slight  circum- 
stances of  unfairness  on  the  part  of  the  party  benefited  will  be  suf- 
ficient to  prevent  its  confirmation  and  to  warrant  the  opening  of  the 
sale  for  farther  bids.  Ballentyne  v.  Smith,  Trustee,  27  Sup.  Ct.  627, 
528,  205  U.  S.  285,  51  L.  Ed.  803 ;  Files  v.  Brown,  69  C.  C.  A.  403,. 
407,  124  Fed.  133,  137. 

But  there  is  a  marked  and  radical  distinction  between  the  situations, 
the  rights  of  the  parties,  and  the  established  practice  before  and  after 
the  confirmation  of  the  sale.  The  purchaser  bids  with  full  notice 
that  the  sale  to  him  is  subject  to  confirmation  by  the  court  and  that 
there  is  a  power  granted  and  a  duty  imposed  upon  the  judicial  tribu- 
nal when  it  comes  to  decide  whether  or  not  the  sale  shall  be  confirmed 
to  so  exercise  its  judicial  power  as  to  secure  for  the  owners  of  the 
property  the  largest  practicable  returns.  He  is  aware  that  his  rights 
as  a  purchaser  are  subject  to  the  rational  exercise  of  this  discretion. 
But  after  the  sale  is  confirmed  that  discretion  has  been  exercised* 
The  power  to  sell  and  the  power  to  determine  the  price  at  which  the 
sale  shall  be  made  has  been  exhausted.  From  thenceforth  the  court 
and  the  successful  bidder  occupy  the  relation  of  vendor  and  purchaser 
in  an  executed  sale,  and  nothing  is  sufficient  to  avoid  it  which  would 
not  set  aside  a  sale  of  like  character  between  private  parties.  Hence 
the  rule  is  settled,  and  it  seems  to  be  universally  approved,  that  after 
confirmation  of  a  judicial  sale  neither  inadequacy  of  price,  nor  offers 
of  better  prices,  nor  anything  but  fraud,  accident,  mistake,  or  some 
other  cause  for  which  equity  would  avoid  a  like  sale  between  private 
parties,  will  warrant  a  court  in  avoiding  the  confirmation  of  the  sale 
or  in  opening  the  latter  and  receiving  subsequent  bids.  Files  v.  Brown,. 
59  C.  C.  A.  403,  407,  408,  124  Fed.  133,  137,  138;  Berlin  v.  Mel- 
hom,  75  Vai  639,  641 ;  Pewabic  Mining  Co.  v.  Mason,  146  U.  S.  349,. 
367,  12  Sup.  Ct.  887,  36  L.  Ed.  732;  Thomson  v.  Ritchie,  30  AtL 
708,  710,  80  Md.  247 ;  Ins.  Co.  v.  Cottrell,  9  S.  E.  132,  133,  86  Va. 
857,  17  Am.  St  Rep.  108 ;  Fidelity  Ins.  &  Safe-Deposit  Co.  v.  Roan- 
oke St  Ry.  Co.  (C.  C.)  98  Fed.  475.  476;  Trull  v.  Rice,  92  N.  C.  672,. 
674;  Pritchard  v.  Askew,  80  N.  C.  86;  Bank  v.  Jarvis,  28  W.  Va. 
805;  In  re  Third  National  Bank  (D.  C.)  9  Biss.  (U.  S.)  635,  4  Fed. 
776;  Collier  v.  Whipple,  13  Wend.  (N.  Y.)  224,  226;  Watson  v.  Birch,. 
2  Ves.  Jr.  51,  54;  Williamson  v.  Dale,  3  Johns.  Ch.  (N.  Y.)  290.. 
291;   Ware  v.  Watson,  7  De  Gex,  M.  &  G.  739,  741;   Condon  v. 
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Maynard,  18  Ati.  957,  958,  71  Md.  601;  Smith  v.  Black,  115  U.  S. 
308,  317,  6  Sup.  Ct.  50,  29  L.  Ed.  398 ;  Barling  v.  Peters,  25  N.  E.  765, 
768,  134  111.  606 ;  Graffam  v.  Burgess,  117  U.  S.  180,  191,  192,  6  Sup. 
Ct.  686,  29  L.  Ed.  839 ;  Evans  v.  Maury,  112  Pa.  300,  312,  3  Atl.  850. 

This  rule  is  so  firmly  established  that  it  is  no  longer  debatable,  and 
the  cogent  and  all-sufficient  reason  for  it  is  that  judicial  sales  would  be- 
come farces,  and  rational  men  would  shun  them  and  refuse  to  bid,  if 
after  the  confirmation  imsuccessf ul  bidders  or  dissatisfied  litigants  could 
avoid  them  and  secure  new  sales  by  offers  of  higher  prices,  when  they 
thought  the  purchase  a  fortunate  one,  and  thus  secure  the  profits  in  that 
event,  and  leave  the  buyer  to  suffer  the  losses  if  the  property  depreciated 
in  value  or  the  purchase  was  unwise.  No  doubt  remains  regarding  the 
proper  decision  in  this  case.  The  sale  to  the  appellants  was  made  on 
notice.  The  appellee,  the  Laurel  Oil  &  Gas  Company,  made  an  un- 
successful bid  at  that  sale.  The  lease  to  the  appellants  was  executed, 
and  they  paid  the  amount  of  their  bid  to  the  court  or  its  representative,, 
more  than  three  months  before  the  sale  was  confirmed.  The  sale  was 
confirmed,  after  notice,  over  objections,  and  after  a  full  hearing.  There 
was  no  fraud,  no  mistake,  no  surprise,  no  accident,  no  equitable  ground 
for  setting  it  aside.  There  was  not  even  evidence  that  the  purchase 
price  was  inadequate  at  the  time  of  the  sale.  There  was  nothing  but 
the  mere  fact  that  an  unsuccessful  bidder  in  March,  who  failed  to  offer 
more  until  after  the  sale  was  confirmed  in  June,  suddenly  became  anx- 
ious to  pay  more  than  $5,000  above  the  price  it  had  offered  in  March. 
The  natural  inference  is  that  this  property,  which  is  of  a  speculative 
nature,  had  appreciated  in  value  between  the  day  of  the  sale  and  the  day 
when  this  offer  was  made.  If  so,  the  purchaser  who  made  the  highest 
bid  before  the  confirmation  and  paid  the  representative  of  the  court  the 
amount  of  it,  and  not  the  lower  bidder,  who  paid  nothing,  was,  after  the 
confirmation,  entitled  upon  every  equitable  principle  to  the  benefit  of 
the  appreciation. 

The  order  of  the  United  States  Court  for  the  Western  District  of  the 
Indian  Territory,  which  set  aside  and  avoided  the  decree  of  that  court 
confirming  the  sale  and  approving  the  lease  to  the  appellants,  and  the 
decree  of  the  Court  of  Appeals  of  the  Indian  Territory,  which  affirmed 
it,  are  hereby  reversed,  and  this  case  is  remanded  to  the  trial  court,  with 
directions  to  affirm  and  enforce  its  order  and  decree  which  confirmed 
the  sale  and  approved  the  lease  to  the  appellants,  and  to  take  any  farther 
proceedings  necessary  to  that  end. 

HOOK,  Circuit  Judge,  concurs  in  the  result 
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(154  Fed.  626.) 

CHICAGO,  M.  &  ST.  P.  BY.  CO.  T.  HBIL. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  2,  1907.) 

No.  2,495. 

1.  Dahaoss— Masteb  and  Sebvant— AonoN  fob  Pebsonai.  Injubt— Evidence 

OF  Condition  of  Injubed  Meicbeb,  and  Cause  Thebbof  Adiossibix. 

In  an  action  for  personal  injury,  evidence  of  the  condition  of  the  in- 
jured member  up  to  the  time  of  the  trial,  and  evidence  to  what  extent 
that  condition  was  caused  by  the  wrong  of  the  defendant,  and  to  what  ex- 
tent it  was  caused  by  the  malpractice  of  the  slirgeon  who  treated  it, 
is  admissible,  because  the  defendant  is  liable  for  the  former  and  free 
from  liability  for  the  latter. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  15,  Damages,  S  183.] 

2,  MaSTEB    and     SeBVANT— NeOLIOENOO— Ck)NTBIBXrrOBT    Neouqenob— Stjffi- 

oiENGT  OF  Evidence— Facto— Conclusion. 

An  engine  drawing  31  loaded  cars  stopped  at  a  station  to  permit  the 
unloading  of  freight  from  one  of  them,  and  the  fireman,  with  the  knowl- 
edge of  the  engineer,  stepped  out  for  the  purpose  of  crawling  under  the 
engine  and  raking  the  ashes  out  of  the  ashpan.  It  was  dangerous  to 
the  fireman  to  move  the  engine  while  he  was  under  it  He  crawled 
under  it  and,  as  he  was  about  to  commence  to  rake  out  the  ashes,  the 
engine  moved  backward,  he  placed  his  hands  upon  the  rail  and  Jumped 
out,  but  before  he  could  remove  them  one  of  the  trucks  passed  over  and 
crushed  his  left  hand.  The  engine  moved  from  two  to  four  feet  There 
was  evidence  that  this  backward  movement  was  caused  by  the  recoil  of 
the  rear  cars  of  the  train  after  it  stopped  and  that  the  engineer  could 
not  have  prevented  it  There  was  also  evidence  sufficient  to  sustain  a 
finding  by  the  Jury  that  the  backward  movemoat  was  caused  by  the 
engineer  by  giving  the  engine  steam  while  the  lever  was  in  the  backward 
motion. 

Held,  the  case  was  pr(^>erly  submitted  to  the  Jury,  because,  if  the 
engineer  caused  the  backward  movement  by  giving  the  engine  steam 
while  he  knew  the  fireman  had  gone  to  crawl  under  it  he  was  guilty  of 
negligence,  and  the  evidence  was  not  conclusive  that  the  fireman  was 
guilty  of  contributory  negligence. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant SS  1051-1067,  1089-1132.] 

8.  COUBTB— FeDEBAL    COUBTO—PbOCBDUBB— APPEAL— DECISIONS    Revibwabls— 

Amount  of  Damages. 

The  question  whether  or  not  a  Jury  has  be^i  induced  by  passion  or 
prejudice  to  assess  an  excessive  amount  of  damages  is  not  reviewable  in 
a  federal  appellate  court. 
4.  Wbit    of    EJbbob- Review— Discbetionabt    Mattebs— New    Tbiai/— Obdeb 
Gbantino  OB  Refusing  Discretionabt  and  Not  Reviewable. 

Where  a  trial  court  has  Jurisdiction  to  grant  or  refuse  a  new  trial,  its 
order  granting  or  refusing  it  Is  discretionary,  and  It  is  not  reviewable 
in  a  national  appellate  court 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  3,  Appeal  and  Error, 
H  3860-3876.] 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

M.  B.  Webber,  for  plaintiff  in  error. 

L.  L.  Brown  (W.  D.  Abbott  and  S.  H.  Somsen,  on  the  brief),  for 
defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 
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SANBORN,  Circuit  Judge.  This  was  an  action  by  a  fireman  against 
his  employer,  the  railway  company,  for  the  negligence  of  his  fellow 
servant,  the  engineer,  whereby  he  lost  ©ne  of  his  hands.  It  arose 
in  a  jurisdiction  in  which  the  fellow-servant  doctrine  has  been  abol- 
ished. At  the  trial  a  physician  had  testified  that  he  had  made  an  ex- 
amination of  the  stump  of  the  plaintiff's  wrist  at  the  preceding  term 
of  the  court,  and  the  railway  company  complains  of  the  admission  of 
the  doctor's  testimony,  to  the  eflfect  that  he  found  two  or  three  sup- 
purating holes  at  the  end  of  the  stump  as  large  as  the  head  of  a  lead 
pencil ;  that  the  cause  of  that  condition  was  that  the  skin  had  slough- 
ed at  the  side  of  the  original  amputation ;  that  in  getting  the  stump 
the  flap  had  been  so  short  that  it  left  the  skin  adhering  to  the  bone 
and  pulled  so  tight  that  the  circulation  was  interfered  with  so  that 
the  stump  was  very  unhealthy  from  tension;  that,  in  order  to  make 
the  arm  able  to  support  an  artificial  appliance,  it  would  be  necessary 
to  amputate  it  farther  back  and  to  get  a  cover  of  good,  healthy  skin ; 
and  that,  if  it  had  been  amputated  in  such  a  manner  as  to  give  an 
ample  flap,  it  should  have  been  healed  completely  within  ten  days 
and  should  have  stayed  healed.  At  the  conclusion  of  the  trial  the 
court  instructed  the  jury  that  it  was  not  claimed  that  the  defendant 
was  responsible  for  any  injury  because  the  arm  was  improperly 
treated  or  because  there  was  no  sufficient  flap  left  to  cover  the  stump. 
In  view  of  this  charge,  no  error  is  perceived  in  the  receipt  of  this 
testimony.  Evidence  of  the  actual  result  of  the  injury  and  hence  of 
the  condition  of  the  arm  up  to  the  time  of  the  trial  of  the  action  was 
certainly  competent  because  the  character  and  permanence  of  the 
injury  were  material.  Evidence  to  show  to  what  extent  this  condi- 
tion was  caused  by  the  wrong  of  the  defendant  and  to  what  extent 
it  was  the  result  of  some  independent  cause,  such  as  the  malpractice 
of  the  surgeon  who  treated  it,  was  undoubtedly  relevant  because  the 
defendant  was  liable  for  the  former  and  exempt  from  liability  for  the 
latter.  For  these  reasons  the  specifications  of  error  which  relate  to 
this  evidence  cannot  be  sustained. 

The  next  alleged  error  is  the  refusal  of  the  court  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant,  and  this  presents  two 
questions :  Was  there  evidence  sufficient  to  sustain  a  finding  that  the 
injury  was  caused  by  the  negligence  of  the  engineer?  And,  did  the 
evidence  conclusively  show  that  the  fireman  was  guilty  of  contribu- 
tory negligence?  The  tram  upon  which  these  men  were  serving 
consisted  of  an  engine  and  31  cars.  The  air  was  applied  to  the  seven 
cars  next  to  the  engine,  so  that  the  air  brakes  thereon  would  operate, 
but  it  was  cut  off  from  the  remaining  24  cars.  The  train  stopped  at 
a  station  upon  a  substantially  level  track  to  permit  a  car  to  be  un- 
loaded, and  the  fireman  informed  the  engineer  that  he  would  go 
forward  and  clean  out  the  ashpan;  but  the  latter  requested  him  to 
wait  until  he  pulled  the  train  up  again  and  made  another  stop,  be- 
cause the  engine  was  then  too  near  the  station.  In  order  to  clean 
the  ashpan,  it  was  necessary  for  the  fireman  to  get  in  under  the  en- 
g^e  on  its  left  side  between  the  forward  driver  and  the  rear  truck 
and  to  rake  the  ashes  out  of  the  pan  with  a  long-handled  hoe.  It 
was  dangerous  to  him  to  move  the  engine  while  he  was  under  it 
83  C.aA.-26 
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for  this  purpose.  When  the  car  was  unloaded,  the  engineer  pulled 
the  train  forward  the  length  of  six  or  seven  cars,  shut  off  the  steam, 
set  the  air,  and  stopped  the  train  with  the  air  brakes.  The  fireman 
stepped  off  the  engine,  took  his  hoe  from  the  tender,  walked  forward, 
threw  his  hoe  under  the  engine,  crawled  in  between  the  forward 
driver  and  the  truck,  and  was  about  to  rake  the  ashes  out  of  the  pan 
with  his  hoe  when  he  noticed  the  grinding  of  the  wheels  and  the 
backward  movement  of  the  engine,  and  put  his  hands  on  the  rail 
and  jumped  out  backward.  Before  he  could  get  his  left  hand  off  the 
rail,  the  truck  struck  and  crushed  it.  The  engine  moved  back  from 
two  to  four  feet  and  stopped.  There  is  no  dispute  about  the  facts 
which  have  been  recited.  But,  when  we  come  to  the  cause  of  this 
backward  movement  of  the  engine,  the  disagreement  of  the  witnesses 
is  direct  and  substantial.  When  the  lever  of  an  engine  is  put  in  the 
center  notch,  the  engine  will  not  move  if  steam  is  given  to  it;  but, 
when  the  lever  is  forward  of  this  notch,  or,  as  the  witnesses  expressed 
it,  in  the  forward  motion,  and  steam  is  given  to  the  engine,  it  will 
move  forward,  and  when  the  lever  is  back  of  this  notch,  or  in  the 
backward  motion,  and  steam  is  given  to  the  engine,  it  will  move  back- 
ward. The  engineer  testified  that  the  backward  movement  of  the  en- 
gine was  caused  by  the  recoil  of  the  24  cars  on  the  rear  of  the  train 
the  air  brakes  upon  which  were  not  in  operation;  that,  when  the 
train  stopped,  these  cars  ran  up  against  the  engine  and  the  seven 
cars  in  front  of  them,  and  then  rebounded,  the  slack  ran  out,  and 
they  pulled  the  engine  back.  He  testified  that  he  set  the  air  brakes, 
stopped  the  train  in  the  ordinary  way,  and  set  his  lever  at  the  center 
notch ;  that,  when  the  engine  started  back,  he  could  not  hold  it,  and 
he  gave  it  steam;  that,  if  he  had  not  applied  the  steam,  the  engine 
would  have  gone  back  the  length  of  three  or  four  cars;  and  that 
during  all  this  time  the  air  was  set  and  the  brakes  were  on.  On  the 
other  hand,  there  was  testimony  that  it  was  necessary  that  the  links 
under  the  engine  should  be  up  in  order  to  enable  the  fireman  to  clear 
the  ashpan,  that  they  were  up  when  the  lever  was  in  the  backward 
motion  and  down  when  it  was  in  the  forward  motion,  and  that  the 
recoil  of  24  cars  at  a  stop  when  the  train  was  moving  about  four 
miles  an  hour,  as  was  this  train,  would  not  move  7  cars  with  the 
brakes  on  them  and  the  air  set.  Heil  testified  that,  when  he  had 
crawled  in  under  the  engine,  it  had  stopped,  the  brakes  were  on,  and 
the  links  were  up,  and  when  he  got  out  the  brakes  were  off.  There 
was  substantial  evidence  here,  sufficient  to  sustain  a  finding  by  the 
jury,  that  the  recoil  of  the  rear  cars  did  not  cause  the  backward 
movement  of  the  engine ;  that  the  links  were  up  and  the  lever  in 
the  backward  motion  when  Heil  went  under  the  car ;  that  the  engi- 
neer gave  the  engine  steam  and  thereby  caused  its  backward  move- 
ment. And,  if  these  were  the  facts,  his  act  was  a  negligent  one  be- 
cause he  knew  that  the  fireman  had  gone  to  place  himself  beneath 
the  engine  to  clear  the  ashpan ;  and,  if  these  were  the  facts,  the  fire- 
man was  not  conclusively  guilty  of  contributory  negligence,  be- 
cause he  had  a  right  to  presume  that  the  engineer  would  not  move 
the  engine  when  he  knew  that  he  had  gone  forward  to  work  beneath  it. 
The  evidence  is  not  so  conclusive  that  the  engineer  was  free  from, 
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or  that  the  fireman  was  guilty  of,  negligence  which  contributed  to 
the  latter 's  injury  that  it  was  the  duty  of  the  court  below  to  instruct 
the  jury  to  return  a  verdict  for  the  railway  company. 

The  amount  of  damages  found  by  a  jury  under  the  influence  of 
passion  or  prejudice  (Lincoln  v.  Power,  151  U.  S.  436,  14  Sup.  Ct. 
387,  38  L.  Ed.  224;  Homestake  Min.  Co.  v.  ^ullerton,  16  C.  C.  A. 
545,  563,  69  Fed.  923,  931),  and  an  order  granting  or  refusing  to 
grant  a  new  trial,  which  the  court  has  the  power  to  make,  are  not  re- 
viewable in  a  federal  appellate  court  (City  of  Manning  v.  German  Ins. 
Co.,  46  C.  C.  A.  144,  146,  107  Fed.  52,  64;  Southern  Pacific  Co.  v. 
Maloney,  69  C.  C.  A.  83,  136  Fed.  171). 

The  judgment  below  must  be  affirmed;  and  it  is  so  ordered. 


054  Fed.  629.) 

RODGER  BALLAST  CAR  CO.  v.  OMAHA,  K.  C.  &  B.  R.  CO.  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    May  2,  1907.) 

No.  2,492. 

1.  RAILBOADS — FORECLOSUBK    OF    RAIXBOAD    MORTGAGE — PREFERRED    CLAIM    IN 

Equity. 

A  mortgagee  of  the  property  acquired  and  to  be  acquired  and  of  the  in- 
come of  a  quasi  public  corporation,  such  as  a  railroad  company,  talses 
a  lien  on  the  net  income  after  the  current  expenses  of  operation  in  the 
ordinary  course  of  business  are  paid,  and  impliedly  agrees  that  the  gross 
income  shall  be  first  applied  to  the  payment  of  these  expenses. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  41,  Railroads,  SS 
581-585.] 

2.  Receivers — Priority  of  Running  Expenses  before  Receivership. 

A  court  of  equity  engaged  in  administering  mortgaged  railroad  pr<^ 
erty  under  a  receivership  in  a  foreclosure  suit  may  in  its  discretion  prefer 
unpaid  claims  for  current  expenses  incurred  in  the  ordinary  operation 
of  the  railroad  within  a  limited  time,  usually  six  months,  before  the  re- 
ceivership, to  the  claims  of  bondholders  secured  by  a  prior  mortgage,  in 
the  distribution  of  the  income  or  of  the  proceeds  of  the  corpus  of  the  mort- 
gaged property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  42,  Receivers,  §§  301- 
306.] 

8.  Same — Preferential  Claim — Test. 

The  test  of  the  equity  which  entitles  a  claim  to  a  preference  over  the 
mortgage  in  foreclosure  is  whether  the  consideration  of  the  claim  was  or 
was  not  a  part  of  the  current  expenses  of  the  ordinary  operation  of  the 
corporation  within  the  time  limited. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  42,  Receivers,  U  301- 
806.] 

4.  Same — Necessity — Conservation — Increase    of    Security    Insufficient. 

Neither  the  fact  that  the  consideration  of  the  claim  conserved  the  prop- 
erty and  increased  the  security  of  the  mortgagee,  nor  the  fact  that  it  was 
necessary  to  keep  the  mortgagor  a  going  concern  or  to  continue  its  busi- 
ness or  operation,  will  raise  a  preferential  equity  in  its  favor,  if  its  con- 
sideration was  not  a  part  of  the  current  expenses  of  the  ordinary  opera- 
tion of  the  mortgagor. 

[Ed.  Note — For  cases  in  point  see  Cent  Dig.  vol.  42,  Receivers,  §§  301- 
806.1 
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G.  SamS'-Claims  fob  Pubohasb  Pbios  ob  Rental  of  Roixiwa  Stock  Not 
Pbeferential. 

Claims  for  the  purchase  price  or  for  the  rental  of  engines,  freight  and 
passenger  cars  are  not  entitled  to  preference  in  payment  out  ot  the  income 
or  out  of  the  corpus  of  the  mortgaged  property  over  those  of  creditors  se- 
cured by  prior  mortgages. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  toI.  42,  Receivers,  SS  301- 
806.] 

ft.  Same — Claim  fob  Purchase  Pbiob  of  Ballast  Cabs  Not  Pbetebential. 
A  claim  for  $26,192.05,  the  purchase  price  of  32  ballast  cars,  bought  by 
a  mortgagor  railroad  company  operating  168  miles  of  railroad  within  six 
months  of  the  appointment  of  receivers,  is  not  a  current  expense  of  the 
ordinary  operation  of  such  a  railroad  company,  and  is  not  entitled  to 
preference  in  payment  out  of  the  income  or  the  corpus  of  the  mortgaged 
property  hi  preference  to  those  of  bondholders  secured  by  prior  mort- 
gages. 

The  broad  language  of  the  dictum  in  Fosdick  t.  Schall,  90  U.  S.  235, 
252,  25  L.  Ed.  339,  that  •'necessary  operating  and  managing  expenses, 
proper  equipment,  and  useful  improvements*'  are  to  be  deducted  from  the 
current  income  before  the  net  income  out  of  which  the  mortgage  is  to  be 
pa4d  arises,  has  been  disapproved  and  modified,  and  the  class  of  claims  en- 
titled to  equitable  preference  has  been  limited  to  those  for  the  current  ex- 
penses of  ordinary  operation  within  six  months  of  the  receivership,  by 
the  later  decisions  of  the  Supreme  Court  in  Kneeland  T.  Trust  Co.,  136 
U.  S.  89,  98,  10  Sup.  Ct  950.  34  L.  Ed.  379.  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  v.  Texas  Cent  Ry  Co.,  137  U.  S.  171,  196,  198, 11  Sup.  Ct  61,  34  li.  Ed. 
625,  Thompson  v.  Railroad  Co.,  132  U.  S.  68.  71,  73,  74,  10  Sup.  Ct  29.  33 
L.  Ed.  256,  Thomas  v.  Car  Co.,  149  U.  S.  95,  110,  13  Sup.  Ct  824,  37  Ll 
Ed.  663,  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257,  296,  20  Sup. 
Ct  347,  44  L.  E)d.  458,  Lackawanna  Iron  &  Coal  Co.  v.  Farmers'  Loan  & 
Trust  Co.,  176  U.  S.  298,  315,  20  Sup.  Ct  363.  44  L.  Ed.  475,  and  Gr^g 
V.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25  Sup.  Ct  415,  49  L.  Ed.  T17. 
See  Illinois  Trust  &  Sav.  Bank  t.  Doud,  44  a  a  A.  889,  105  Fed.  123.  52 
L.  R.  A.  481. 

<Syllabus  by  the  Court) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

A.  S.  Van  Valkenbur^h  and  J.  E.  McKeighan  (Frank  P.  Blair,  M. 
F.  Watts,  and  J.  P.  McBaine,  on  the  brief),  for  appellant 

Frank  Hagerman  (Edward  C.  Wright,  Hugh  C.  Ward,  and  J.  G. 
Trimble,  on  the  brief),  for  appellees. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  question  which  this  appeal  pre- 
sents is  whether  or  not  the  Rodger  Ballast  Car  Company,  a  corpora- 
tion, had  a  lien  superior  in  equity  to  those  of  the  bondholders  secured 
by  two  prior  mortgages  upon  the  property  of  the  Omaha,  Kansas  City 
&  Eastern  Railroad  Company  which  were  foreclosed  in  the  court  be- 
low. The  question  was  presented  by  an  intervening  petition  and  was 
decided  after  the  foreclosure  sale.  The  record  is  voluminous,  but  in 
our  view  of  the  facts,  all  of  which  have  been  carefully  considered, 
these  alone  are  material  to  the  determination  of  the  case :  The  Eastern 
Railroad  Company  had  a  railroad  about  34  miles  in  length  and  a  lease 
of  the  railroad  of  the  Quincy,  Omaha  &  Kansas  City  Railroad  Com- 
pany, which  was  about  134  miles  long,  and  it  was  operating  both  of 
these  railroads.     In  1896  and  1897  it  had  given  two  mortgages  upon 
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Its  railroad,  upon  its  lease,  upon  its  after-acquired  property,  and  upon 
its  income,  to  secure  the  payment  of  bonds  to  the  amount  of  $1,428,- 
000.  The  operation  of  the  Quincy  Road  was  essential  to  the  success- 
ful operation  and  business  of  the  Eastern  Company.  In  1899  the 
railroads  were  in  bad  condition,  more  especially  the  Quincy  Road. 
Miles  of  its  roadbed  had  been  but  partially  ballasted,  the  sides  of 
this  roadbed  were  washed,  many  of  the  cuts  upon  tiie  road  were 
badly  filled,  some  of  the  ties  were  decayed  and  some  of  the  bridges 
had  become  dangerous  so  that  it  was  necessary  to  the  safe  operation 
of  these  railroads  and  to  the  continuance  of  the  business  of  the  East- 
em  Company  that  many  miles  of  this  roadbed  should  be  reballasted 
and  surfaced.  The  board  of  railway  and  warehouse  commissioners 
of  the  state  of  Missouri  in  August,  1899,  issued  a  peremptory  order 
to  the  Eastern  Company,  under  a  possible  penalty  of  the  suspension 
of  all  traffic  upon  its  roads,  that  this  roadbed  must  be  surfaced  and 
the  cuts  ditched.  Ballast  cars  were  necessary  to  the  performance 
of  this  work,  and  on  September  11,  1899,  the  Eastern  Company  bought 
of  the  Rodger  Company  32  ballast  cars  and  one  plow  car  for  the  sum 
of  $26,192.05,  which  it  never  paid.  On  January  2,  1900,  judgment 
creditors  of  the  Eastern  Company  procured  the  appointment  of  re- 
ceivers of  the  property  of  that  company,  including  its  lease  of  the 
Quincy  Road,  and  these  receivers  took  possession  of  the  ballast  cars, 
operated  the  railroads,  expended  $63,000  in  ballasting  or  surfacing 
the  Quincy  Road,  and  paid  out  $101,483.52  for  rentals,  but  they  paid 
no  part  of  the  purchase  price  of  these  cars.  On  December  16,  1901, 
the  trustees  for  the  holders  of  the  bonds  secured  by  the  mortgages 
first  became  parties  to  this  proceeding,  and  they  prayed  for  a  fore- 
closure of  the  mortgages.  A  decree  to  that  effect  was  rendered,  and 
on  March  18,  1902,  the  mortgaged  property  was  sold  thereunder. 
One  of  the  conditions  of  the  sale  was  that  the  purchaser  should  take 
the  property  subject  to  any  indebtedness  or  liability  of  the  Eastern 
Company  which  should  finally  be  adjudged  prior  in  lien  or  superior  in 
equity  to  the  liens  of  the  two  mortgages.  The  controversy  here  was 
between  the  intervening  claimant  and  the  purchaser  of  the  property, 
and  the  court  below  held  that  the  claim  of  the  Rodger  Company  for 
the  purchase  price  of  the  cars  it  sold  to  the  Eastern  Company  was 
not  prior  in  lien  nor  superior  in  equity  to  the  liens  of  the  bondholders 
secured  by  the  prior  mortgages,  and  it  dismissed  its  petition.  Fordyce 
V.  Omaha,  Kansas  City  &  Eastern  R.  Co.  (C.  C.)  145  Fed.  544. 

In  IlUnois  Trust  &  Sav.  Bank  v.  Doud,  44  C.  C.  A.  389,  414,  105 
Fed.  123,  148,  52  L.  R.  A.  481,  this  court  reviewed  with  some  care 
the  decisions  of  the  Supreme  Court  prior  to  the  year  1901  upon  the 
right  of  the  unsecured  creditor  of  a  quasi  public  corporation  to  a 
preference  in  the  payment  of  his  claim  out  of  the  income  and  out  of 
the  corpus  of  the  mortgaged  property  over  creditors  secured  by  prior 
mortgages,  and  deduced  from  them  these  propositions: 

**A  mortgagee  of  the  property,  acquirea  and  to  be  acquired,  and  of  the  in- 
come of  a  quasi  public  corporation,  such  as  a  railroad  company,  obtains  a  lien 
npon  the  net  income  of  the  company  after  the  current  expenses  of  operation 
Incurred  In  the  ordinary  course  of  business  are  paid,  and  impliedly  agrees  that 
the  gross  income  shall  be  first  applied  to  the  payment  of  these  current  expenses 
before  the  net  income  to  which  he  is  entitled  arlsea 
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"A  court  of  equity  engaged  In  administering  mortgaged  railroad  property 
under  a  receivership  in  a  foreclosure  suit  may  prefer  unpaid  claims  for  current 
expenses  of  the  ordinary  operation  of  the  railroad,  incurred  within  a  limited 
time  before  the  receivership,  to  a  prior  mortgage  lien.  In  the  distribution  of 
the  income  or  of  the  proceeds  of  the  mortgaged  proper^. 

"If  such  a  mortgagor  diverts  the  current  Income  from  the  payment  of  current 
expenses  to  the  payment  of  interest  on  the  mortgage  debt,  or  to  the  improve- 
ment of  the  mortgaged  property,  so  that  current  expenses  remain  unpaid  whai 
a  receiver  is  appointed,  the  court  may,  out  of  the  income  accruing  during  tJie 
receivership,  restore  to  the  unpaid  claims  for  current  expenses  the  amount  so 
diverted.  But,  if  there  has  been  no  diversion,  there  can  be  no  restoration,  and 
the  amount  of  the  restoration  cannot  exceed  the  amount  of  the  diversion. 

"The  class  of  claims  which  may  be  awarded  a  preference  in  payment  over 
the  prior  mortgage  debt  in  equity  is  limited  to  claims  for  current  expenses 
incurred  in  the  ordinary  course  of  the  operation  of  the  mortgaged  property 
within  a  limited  time  before  the  appointment  of  a  receiver.    ♦    ♦    • 

"If  the  consideration  of  a  claim  is  not  a  part  of  the  current  expenses  of  tiie 
ordinary  operation  of  the  mortgaged  property,  but  is  a  part  of  the  expense  of 
constructing  a  permanent  addition  or  improvement  to  it,  out  of  the  ordinary 
course  of  its  operation,  neither  the  fact  that  it  tended  to  conserve  and  improve 
the  property  and  Increase  the  security  of  the  mortgagee,  nor  the  fact  that  it 
was  necessary  to  keep  the  mortgagor  a  going  concern,  nor  the  fact  that  the 
mortgagor  pledged  or  mortgaged  the  current  income  to  secure  it,  will  give  the 
claim  a  preferential  equity  over  the  liai  of  a  prior  mortgage.** 

An  examination  of  the  opinions  of  the  Supreme  Court  upon  this 
subject  since  the  decision  in  the  Doud  Case  was  rendered  discloses 
no  modification  of  these  propositions  of  law,  save  that  the  class  of 
claims  which  may  be  preferred  has  been  still  farther  restricted  by 
the  holding  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25  Sup. 
Ct.  415,  49  L.  Ed.  717,  that  claims  incurred  within  six  months  prior 
to  the  receivership  for  the  purchase  price  of  cross-ties  essential  to 
the  replacement  of  ties  decayed  in  the  current  operation  of  a  railroad 
may  not  be  preferred  to  the  claims  of  bondholders  secured  by  prior 
mortgages  in  pa)anent  out  of  the  corpus  of  the  mortgaged  property 
in  the  absence  of  a  diversion  of  income.  It  would  be  a  useless  task 
to  again  review  and  discuss  the  numerous  opinions  of  the  Supreme 
Court  from  which  the  controlling  rules  announced  in  the  Doud  Case 
were  derived,  and  an  application  of  them  to  the  facts  of  this  case 
must  suffice. 

For  the  purposes  of  this  decision  the  concession  is  made  that  the 
purchase  of  the  ballast  cars  was  necessary  to  keep  the  Eastern  Com- 
pany a  going  concern  and  to  continue  its  business  and  operation,  and 
that  their  purchase  conserved  and  improved  the  mortgaged  property 
and  increased  the  security  of  the  bondholders  secured  by  the  mort- 
gages. But  neither  the  fact  that  the  consideration  of  a  claim  pre- 
served and  improved  the  mortgaged  property  and  increased  the  se- 
curity of  the  mortgagees,  nor  the  fact  that  it  was  indispensable  to  keep 
the  mortgagor  a  going  concern  and  to  continue  its  operation  and  busi- 
ness, will  give  to  the  claim  a  preferential  equity  over  the  lien  of  credit- 
ors secured  by  a  prior  mortgage.  Illinois  Trust  &  Sav.  Bank  v.  Doud, 
44  C.  C.  A.  415,  105  Fed.  149,  52  L.  R.  A.  481;  Atlantic  Trust  Co. 
v.  Dana,  128  Fed.  209,  227,  62  C.  C.  A.  657,  675.  There  is  another  in- 
dispensable attribute  of  a  preferential  claim.  It  is  that  its  consid- 
eration was  a  current  expense  of  the  operation  of  the  mortgagor  in- 
curred in  the  ordinary  course  of  its  business  within  a  limited  time, 
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usually  six  months,  anterior  to  the  appointment  of  the  receiver.  Illi- 
nois Trust  &  Sav  Bank  v.  Doud,  44  C.  C.  A.  407,  408,  409,  414,  415, 
105  Fed.  141,  142,  143,  148,  149  (52  L.  R.  A.  481). 

In  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257,  259,  296, 
at  page  296,  20  Sup.  Ct.  347,  at  page  362  (44  U  Ed.  458),  the  Supreme 
Court  said: 

"Before,  however,  such  a  creditor  [an  unsecured  creditor]  is  accorded  a  pref- 
erence over  mortgage  creditors  In  the  distribution  of  net  earnings  in  the  hands 
of  a  receiver  of  a  railroad  company,  It  should  reasonably  appear  from  all  the 
circumstances,  including  the  amount  involved  and  the  terms  of  payment,  that 
the  debt  was  one  fairly  to  be  regarded  as  part  of  the  operating  expenses  of 
the  railroad  incurred  in  the  ordinary  course  of  business,  and  to  be  met  out 
of  current  receipts." 

In  Lackawanna,  etc.,  Co.  v.  Farmers'  Loan,  etc.,  Co.,  176  U.  S.  298, 
303,  315,  20  Sup.  Ct.  363,  44  L.  Ed.  475,  in  which  a  preference  was  de- 
nied to  a  claim  for  the  purchase  price  of  a  large  amount  of  rails  which 
were  indispensable  to  die  continuance  of  the  business  of  the  company 
and  of  the  operation  of  its  railroad  and  which  conserved  the  property 
and  increased  the  security  of  the  mortgagees,  that  court  used  these 
words : 

•*Thi8  court  has  uniformly  held  that  in  the  distribution  of  the  current  earn- 
ings of  an  insolvent  railroad  company,  whose  property  is  being  administered 
by  a  receiver,  mortgage  creditors  could  not  be  postponed  to  unsecured  cred- 
itors, unless  the  debts  due  the  latter  were  of  the  class  known  as  current  debts 
arising  in  the  ordinary  course  of  business  and  properly  chargeable  upon  cur- 
rent receipts.  The  decision  in  each  case  has  been  more  or  less  controlled  by 
its  special  facts.  But  we  are  of  opinion  that  such  expenditures  as  those  in- 
curred in  the  making  of  the  contracts  with  the  Lackawanna  Company  were  not 
such  as  are  made  in  the  ordinary  course  of  the  operations  of  a  railroad,  and 
cannot  be  deemed  current  debts  within  the  rule  that  a  railroad  mortgagee 
when  accepting  his  security  impliedly  agrees  that  the  current  debts  of  a  rail- 
road company  contracted  in  the  ordinary  course  of  its  business,  in  order  to 
keep  it  a  going  concern,  shall  be  paid  out  of  current  receipts  before  he  has 
any  claim  upon  such  income." 

A  current  expense  incurred  in  the  ordinary  course  of  business  with- 
in six  months  prior  to  a  receivership  is  a  usual  expense  incurred  in 
the  customary  course  of  the  business  of  the  company.  The  evidence 
in  this  case  fails  to  convince  that  the  purchase  of  these  33  cars  for 
$26,192.05  by  a  railroad  company  operating  168  miles  of  railroad  was 
the  incurring  of  such  an  expense.  There  was  no  evidence  that  the 
company  had  ever  bought  such  a  lot  of  cars  before,  or  that  in  the 
ordinary  course  of  its  business  it  was  accustomed  to  purchase  such 
a  lot  once  in  three  months  or  in  six  months  or  in  any  specific  number 
of  months,  as  a  part  of  the  current  expenses  of  its  operation.  On 
the  other  hand,  the  record  demonstrates  the  facts  that  the  expense  of 
this  purchase  was  not  a  current  or  a  customary,  but  an  unusual  ex- 
pense, that  it  was  not  incurred  in  the  ordinary  course  of  the  business 
of  the  company,  but  on  an  extraordinary  occasion  to  answer  an  un- 
precedented demand  and  to  provide  for  an  unparalleled  situation.  For 
this  reason,  the  debt  of  the  railroad  company  to  the  appellant  for  these 
cars  lacks  an  indispensable  element  of  a  preferential  claim,  and  there 
was  no  error  in  the  dismissal  of  the  petition. 

There  is  another  established  rule  upon  this  subject  which  argues 
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by  analogy  for  this  conclusion.  It  is  that  claims  for  the  purchase 
price  or  for  the  rental  of  engines  and  cars  are  not  entitled  to  prefer- 
ence in  payment  out  of  the  income  or  out  of  the  corpus  of  mortgaged 
property  over  the  claims  of  creditors  secured  by  prior  mortgages. 
Illinois  Trust  &  Sav.  Bank  v.  Doud,  44  C.  C.  A.  413,  105  Fed.  147, 
52  L.  R.  A.  481;  Fosdick  v.  Schall,  99  U.  S.  235,  255,  25  L.  Ed.  339; 
Huidekoper  v  Locomotive  Works,  99  U.  S.  258,  260,  25  L.  Ed.  344; 
Kneeland  v.  Trust  Co.,  136  U.  S.  89,  98,  10  Sup.  Ct.  950,  34  L.  Ed. 
379;  Thomas  v.  Car  Co.,  149  U.  S.  95,  110,  111,  112,  13  Sup.  Ct.  824, 
831,  37  L.  Ed.  663,  in  which  the  Supreme  Court  made  these  pertinent 
remarks : 

"The  case  of  a  corporation  for  the  manufacture  and  sale  of  cars,  dealing 
with  a  railroad  company  whose  road  is  subject  to  a  mortgage  securing  out- 
standing bonds,  is  very  different  from  that  of  workmen  and  employes,  or  of 
those  who  furnish  from  day  to  day  supplies  necessary  for  the  maintenance 
of  the  railroad.  Such  a  company  must  be  regarded  as  contracting  upon  the 
responsibility  of  the  railroad  company,  and  not  in  reliance  upon  the  interposi- 
tion of  a  court  of  equity." 

While  ballast  cars  to  move  earth  along  a  railroad  for  the  purpose 
of  surfacing  and  maintaining  the  roadbed  are  provided  to  make  it 
possible  for  a  railroad  company  to  earn  its  income,  while  engines, 
freight  cars,  and  passenger  cars  are  usually  obtained  for  the  purpose 
of  directly  earning  it,  the  latter  are  as  necessary  for  the  continuance 
of  the  business  and  of  the  operation  of  the  company,  and  they  con- 
tribute as  much  to  increase  the  security  of  the  mortgagees  as  the 
former,  and  the  reasons  urged  by  counsel  for  the  Rodger  Company 
why  the  same  rules  should  not  apply  to  both  have  failed  to  convince. 

The  decree  below  must  be  affirmed ;  and  it  is  so  ordered. 


(154  Fed.  634.) 

PETERS  et  al.  v.  GEORGE. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  18,  1907.) 

No.  13. 

1.  Masteb  and  Sebv AWT— Liability  of  Masteb  roB  Neoliqenoi  of  Sbbtaat 

—Fellow  Sebvants. 

Under  the  modem  rule  of  the  federal  courts  the  theory  of  vice  prin- 
cipal as  determining  the  liability  of  a  master  to  a  servant  for  the  negli- 
gence of  another  employ^  has  been  largely  discarded,  and  the  distinction 
between  negligence  which  is  to  be  imputed  to  the  master  and  that  which 
is  to  be  considered  as  merely  and  solely  the  negligence  of  a  fellow  servant 
turns  rather  on  the  character  of  the  act  than  on  the  relation  of  the  em- 
ployes to  each  other. 

[Ed.  Note. — ^For  cases  in  point,  see  CJent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  385,  422-448.] 

2.  Same— Sebv ANT  Set  at  Danoebous  Wobk— Dutt  of  Masteb  to  Wabn  and 

Instbuct. 

The  duty  to  warn  and  instruct  an  employ^  who  is  set  to  perform  a  dan- 
gerous work  with  which  he  is  unacquainted  is  a  primary  and  absolute 
duty  of  the  master  to  the  servant,  and  he  cannot  relieve  himself  of  lia- 
bility for  its  nonperformance  by  delegating  or  intrusting  It  to  a  subordi- 
nate or  to  a  fellow  servant  of  such  workman.  Nothing  short  of  actual  no- 
tice of  the  danger  to  the  workman  who  is  to  encounter  it,  with  such  cau- 
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tionary  explanation  as  may  enable  him  to  avoid  it,  will  satisfy  the  re- 
quirement of  the  law,  and  the  default  of  an  intermediary,  whether  he  be 
the  highest  oflEicer  In  control  or  merely  a  fellow  workman  of  the  one  ex- 
posed to  the  danger,  is  the  default  of  the  master. 

[EJd.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant, §§  385,  418,  419.] 

3.  Same— Injuby  to  Sebvant— Action  fob  Damages. 

Plaintiff  was  employed  by  defendant  as  a  common  laborer  in  an  open 
slate  quarry,  working  under  a  gang  boss,  chiefly  about  the  hoisting  en- 
gine, in  loading  boxes,  etc.  He  was  not  an  experienced  quarryman,  and 
had  never  had  anything  to  do  with  blasting.  Three  blasts  had  been  put 
In,  and  after  all  the  men  had  gone  up  out  of  the  quarry  an  attempt  was 
made  to  explode  them  by  electricity,  which  failed.  Some  of  the  men  with 
the  gang  boss  then  went  down,  and  the  boss  set  plaintiff  to  dig  the  tamp- 
ing out  of  one  of  the  holes  with  a  crowbar,  and  while  so  engaged  the 
blast  exploded  and  he  was  injured.  Plaintiff  had  never  done  such  work, 
and  the  evidence  showed  that  it  had  never  before  been  done  in  the  quarry 
while  he  was  employed  there.  He  was  given  no  warning  of  the  danger^ 
and  no  instruction  except  to  pour  water  in  the  hole  as  he  worked.  There 
was  expert  testimony  that  the  drilling  out  of  unexploded  charges  was 
highly  dangerous  and  in  the  proper  conduct  of  the  work  should  never  be 
done,  and  also  testimony  that  it  was  contrary  to  the  orders  of  defend- 
ant's superintendent,  but  such  orders  were  not  shown  to  have  been  known 
by  plaintiff.  Held,  that  the  negligence  of  the  gang  boss  was  imputable  to 
defendant,  and  that  the  question  of  its  liability  for  the  injury  was  prop- 
erly submitted  to  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  34,  Master  and  Serv- 
ant §§  313-316.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

Owen  J.  Roberts,  for  plaintiffs  in  error. 
James  S.  Rogers,  for  defendant  in  error. 

Before  DALLAS,  GRAY  and  BUFFINGTON,  Circuit  Judges. 

GRAY,  Circuit  Judge.  The  plaintiffs  in  error,  hereinafter  called 
the  "defendants,"  were  the  owners  of  a  slate  quarry  near  the  town  of 
Slating^on,  in  Pennsylvania,  and  the  defendant  in  error,  hereinafter 
called  "the  plaintiff,"  was  employed  by  them  as  a  laborer  in  said 
quarry.  The  plaintiff,  a  Syrian  and  a  subject  of  the  Sultan  of  Turkey, 
brought  suit  in  the  Circuit  Court  of  the  United  States  against  the  de- 
fendants for  compensation  for  bodily  injuries  suffered  by  him  while 
working  in  defendants'  quarries,  and  which  he  alleges  were  due  to  the 
negligence  of  the  defendants.  At  the  trial,  tlie  case  was  submitted  by 
the  court  below  to  the  jury,  reserving  as  a  question  of  law,  whether 
"there  is  any  evidence  to  go  to  the  jury  in  support  of  the  plaintiff's 
claim."  The  verdict  was  for  the  plaintiff,  for  $8,000,  and  the  defend- 
ants made  a  motion  for  judgment  for  the  defendants  on  the  point  of 
law  reserved,  non  obstante  veredicto,  which  motion  was  denied,  and  to 
the  judgment  entered  upon  the  verdict,  this  writ  of  error  has  been 
sued  out 

The  material  facts  of  the  case,  as  gathered  from  the  testimony  sent 
up  in  the  record,  are  as  follows :  On  October  5,  1904,  the  plaintiff  was 
in  the  employ  of  the  defendants,  in  their  slate  quarry  above  referred 
to.     His  work  was  that  of  a  general  laborer,  including  carrying  watei 
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for  the  engines,  carrying  powder  for  blasting,  and  sometimes  aiding  in 
the  drilling  of  blast  holes,  and  loading  boxes  with  slate  to  be  hoisted 
out  of  the  quarry.     He  had  worked  in  the  quarry  for  about  two  years 
prior  to  the  accident.     The  quarry,  which  was  an  open  hole  or  pit, 
was  about  200  feet  long  and  from  150  to  225  feet  deep,  about  45  feet 
wide  at  the  bottom  and  about  80  feet  wide  at  the  top.    Wire  ropes  were 
stretched  across  the  top  of  the  quarry,  upon  which  were  slung  boxes 
that  were  drawn  out  on  the  wires  over  the  middle  of  the  quarry,  whence, 
by  suitable  tackle,  they  could  be  lowered  into  the  quarry  and  were  used 
for  carrying  men  and  materials  up  and  down.    The  c^ces  and  mills 
for  preparing  the  slate  for  market  were  on  the  surface.     In  these  offices, 
were  the  superintendent,  clerks  and  superior  officers  of  the  defendants. 
They  were,  therefore,  quite  separated  from  and  out  of  touch  with  the 
men  employed  in  the  quarry,  150  or  200  feet  below.    These  men,  16 
or  18  in  number,  one  of  whom  was  the  plaintiff,  were  employed  in  the 
actual  blasting  of  the  slate  and  the  work  incident  thereto,  such  as  run- 
ning the  engines,  loading  the  boxes,  etc.     They  were  under  the  general 
charge  of  one  David  Blose,  who  had  been  a  long  time  employed  as  a 
quarryman  and  who,  according  to  his  own  testimony,  did  all  kinds  of 
general  work,  but  had  authority  "to  place  the  men  where  I  wanted  them, 
under  the  instructions  of  the  superintendent,"  the  superintendent  giv- 
ing directions  as  to  how  the  quarry  was  to  be  operated  and  the  min- 
ing conducted.     Blose  was  evidently  what,  in  much  outdoor  work  of 
this  kind,  is  termed  a  "gang  boss."     On  the  day  in  question,  three 
holes,  seven  or  eight  feet  deep  and  three  or  four  inches  in  diameter, 
had  been  drilled  perpendicularly  in  a  bench  of  rock.    These  holes  were 
several  feet  apart  and  had  been  loaded,  two  of  them  with  black  powder 
and  the  other  with  dynamite.    They  had  been  tamped  with  mud  or  clay, 
and  wires  had  been  put  in  place,  connecting  caps  imbedded  in  the 
powder  and  dynamite  with  electric  batteries  upon  the  surface.    The 
men  down  in  the  quarry  were  all  hoisted  out,  as  the  custom  was  when 
blasts  were  about  to  be  made,  and  the  holes  were  then  attempted  to  be 
set  off  by  an  electric  spark.     There  were  no  explosions,  however,  and  a 
second  and  third  attempt  having  failed,  the  men,  or  some  of  them,  were 
lowered  down  into  the  mine  with  Blose,  the  gang  boss.     According  to 
the  testimony  of  the  plaintiff,  Blose  went  up  with  a  drill  or  crowbar  and 
a  bucket  of  water  to  one  of  the  holes  which  had  failed  to  explode,  and 
was  proceeding  to  take  out  the  tamping  and  the  charge.    The  plaintiff, 
coming  near  him  with  a  bucket  of  water,  which  he  was  carrying  to  or 
from  the  engine  room,  was  called  by  Blose  and  told  to  proceed  with  the 
operation  which  he,  Blose,  had  begun,  and  was  given  a  drill  or  crowbar 
and  a  bucket  of  water  to  use  in  the  work.     Blose  then  left  the  plain- 
tiff digging  out  the  unexploded  hole.    Within  a  few  minutes  after  this, 
one  Fritzinger,  another  employe,  came  up  to  where  plaintiff  was  work- 
ing and,  asking  what  plaintiff  was  doing,  proceeded  to  work  at  a  hole 
alongside.     Samuel  Hanna,  another  employ^  in  the  quarry  at  the  time, 
testifies  that  he  heard  David  Blose  order  the  plaintiff  to  drill  out  this 
hole.    He  says: 

*'Elias  was  coming  with  a  bucket  of  water  to  assist  a  man  who  wa^ 
working  on  the  steam  engine.  Davie  Blose  asked  Elias,  *Where  are  you  go- 
ing?'   He  told  him  that  he  as  going  to  assist  the  men  Vorking  on  the 
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engine.  He  said,  'No,  yon  come  and  dig  out  tlie  hole,  the  middle  hole.' 
Ellas  said  he  did  not  know  how  to  do  it.  He  instructed  him  to  get  a  piece 
of  machinery  to  lift  the  rock,  not  a  drill,  a  bar.  It  is  a  kind  of  lever.  He 
put  some  water  in  the  hole,  David  Blose  did,  and  showed  Blia3  how  to* 
drill.  After  that,  I  was  working  in  a  different  part  of  the  quarry  and  all 
I  remember  was  the  explosion.    That  is  all  I  know  about  the  case." 

David  Blose's  testimony  conflicts  somewhat  with  these  statements, 
but  that  is  immaterial  on  the  question,  whether  there  was  any  evidence 
to  go  to  the  jury  in  support  of  the  plaintiff's  claim. 

There  is  evidence  tending  to  show  that  the  plaintiff  was  not  an 
experienced  quarryman  in  that  branch  of  the  work,  more  immediately 
connected  with  the  blasting  itself.  He  testifies  that  he  was  principal- 
ly employed  about  the  engine,  although  he  sometimes  assisted  in  drill- 
ing the  holes  by  hammering  on  the  top  of  the  hand  drill,  held  by  a 
quarryman.  It  is  undisputed  that  he  had  never  been  employed  in 
digging  out  the  charge  from  unexploded  holes.  Indeed,  there  is 
testimony  to  the  effect  that  this  had  never  before  been  done,  at  least 
while  plaintiff  worked  there.  The  plaintiff  was  thus  taken  from  his 
ordinary  employment,  and  put  at  work  that  he  never  before  had  done, 
and  there  is  no  evidence  to  show  that  Blose  gave  him  any  other  in- 
structions than  merely  to  dig  out  the  hole  with  the  crowbar  or  lever 
described,  and  to  use  water  in  doing  so.  And  as  Blose  himself  was 
examined  at  great  length,  it  must  be  inferred  that  no  caution,  or  ex- 
planation of  any  kind,  was  given  as  to  the  danger  accompanying  the 
operation  plaintiff  had  undertaken.  The  evidence  does  not  show  that 
plaintiff  was  an  experienced  quarr)rman,  in  the  matter  of  conducting 
the  blasts  or  the  work  of  preparing  and  charging  the  holes  with  ex- 
plosives. He  was  an  ordinary  laborer  in  the  quarry  pit,  working  for 
17  cents  an  hour,  and  could  speak  very  little  English,  his  testimony 
having  been  given  through  an  interpreter. 

The  general  and  personal  duty  imposed  by  law  upon  a  master,  to 
use  reasonable  care, — that  is,  care  in  proportion  to  the  exigencies 
and  danger  of  the  situation,  to  safeguard  the  place  and  conditions  in 
which  and  under  which  an  employe  is  to  work,  certainly  required  that 
such  a  person  as  the  plaintiff  was,  in  respect  to  experience  and  in- 
telligence, should  have  been  specially  warned  as  to  the  danger  of  the 
work  he  was  ordered  to  do,  if,  indeed,  under  the  circumstances  shown, 
he  should  have  been  allowed  to  attempt  the  work  at  all.  Yet,  there 
is  ample  testimony  tending  to  show  that  he  was  not  told  that  the  work 
was  exceedingly  dangerous,  even  with  water  in  the  hole,  or  that  the 
cap  would  be  set  off  by  a  comparatively  light  blow  of  the  tool  with 
which  he  was  working,  and  would  explode  the  charge  in  the  hole. 
He  was  merely  told  to  proceed  with  the  work,  and  he  did  so,  putting 
water  in  and  pounding  with  the  heavy  iron  drill,  as  directed  by  the 
mine  boss,  until  the  explosion  occurred,  with  the  consequent  loss  of 
both  his  eyes. 

One  of  the  main  contentions  of  the  defendants  is,  that  Fritzinger, 
plaintiff's  co-employe,  came  to  where  the  plaintiff  was  digging  the 
hole,  as  described  by  Blose,  and  began  digging  an  adjoining  unex- 
ploded hole ;  that  the  Fritzinger  hole  was  the  one  that  exploded  later 
and  injured  George;   that  the  injury  thus  occasioned  was  caused  by 
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the  negligence  of  Fritzinger,  George's  co-employe,  and  the  defendants 
were  not  responsible.  But,  unfortunately  for  this  contention  now 
made  by  the  defendants,  the  verdict  of  the  jury  negatived  the  existence 
of  such  facts.  The  court  submitted  this  contention  to  the  jury,  with 
conspicuous  fairness  to  the  defendants,  charging  as  follows: 

"A  good  deal  of  the  defendants'  testimony  bears  upon  the  subject  that  I 
have  already  spoken  to  you  about,  but  the  principal  defense  is  that  the 
plaintiff  was  injured  by  the  negligence  of  a  man  for  whom  concededly  the 
defendants  were  In  no  way  responsible;  that  is  to  say,  Fritzinger,  if  that 
is  his  name.  If  that  is  true,  if  the  injury  to  the  plaintiff  was  caused  as 
Fritzinger  said  himself  upon  the  stand,  then  the  defendants  are  in  no  way 
responsible  for  his  act,  with  this  single  qualification:  that  if  Mr.  Blose  was 
representing  the  defendants,  under  the  instructions  I  have  just  given  you 
up<Mi  the  preceding  branch  of  this  subject,  and  if  he  saw  Fritzinger  about 
to  tap  this  hole  with  a  drill,  then  imquestionably  it  would  have  been  his 
duty  to  do  what  he  could  to  prevent  as  dangerous  a  thing  as  that  and  if 
he  saw  it  and  failed  to  do  it,  then,  of  course,  he  might  have  been  n^ligent 
in  the  discharge  of  that  duty.  But  the  testimony  on  that  point,  I  think,  is 
comparatively  slight.  I  cannot  withdraw  it  from  the  jury,  but  I  do  not 
think  the  jury  will  be  likely  to  pay  much  attention  to  the  testimony  upon 
that  subject  I  think  they  will  he  likely  to  direct  their  attention  to  the 
point  about  which  I  have  just  spoken,  namely,  whether  Fritzinger  did  do 
the  thing  which  he  said  he  did,  and  whether  it  was  that  that  caused  the 
injury  to  the  plaintiff ;  because,  I  repeat  if  he  did,  then  the  Injury  was  caused 
by  Frltzinger*8  act,  and  he  was  not  directed  to  do  that  by  Blose  or  by  anybody 
else,  so  far  as  appears.  It  was  a  voluntary  act  upon  his  own  part,  if  it  took 
place  hi  that  way." 

After  such  a  charge,  the  jury  must,  by  their  verdict,  be  taken  to  have 
negatived  the  facts  upon  which  this  contention  was  founded,  and  con- 
sequently we  have  before  us  the  case  of  an  explosion  at  a  hole  at  which 
George  was  put  to  work  by  Blose  without  instructions. 

It  should  not  be  overlooked  that  Mr.  Williams,  chemist  at  the 
United  States  arsenal  at  Frankford,  whose  business  it  was  to  deal  and 
experiment  with  explosives  of  all  kinds,  after  hearing,  in  a  hypothetical 
question,  the  facts  of  the  present  case,  testified  as  an  expert  that  he 
should  consider  "that  for  any  person  to  order  a  man  to  clean  out  such 
a  hole  so  charged,  with  an  iron  bar  was  either  criminal  carelessness 
or  criminal  idiocy.  The  proper  method  in  such  a  case  is  to  drill  an- 
other hole  in  the  vicinity  of  the  undischarged  hole,  put  in  a  fresh 
charge,  explode  that,  and  so  explode  the  undischarged  hole."  To  the 
same  effect  was  the  testimony  of  another  witness,  for  a  long  time 
familiar  with  the  operation  of  quarries.  This  testimony  was  before 
the  jury,  and,  if  believed,  it  made  no  difference  which  hole  exploded, 
because  the  negligence  would  be  in  permitting  loaded  holes  to  be  dealt 
with  at  all  in  this  manner.  It  is  true  that  Handwerk,  the  superintendent 
of  the  quarry,  testified  that  there  were  standing  orders  that  unex- 
ploded  holes  were  not  to  be  drilled  out,  but  nothing  was  said  as  to 
whom  these  orders  were  communicated,  and  certainly  there  was  no 
evidence  that  they  were  communicated  to  .plaintiff.  An  oflFer  was 
afterwards  made  by  defendant,  to  prove  that  Handwerk  instructed 
Blose,  as  he  was  about  to  descend  into  the  quarry  after  tlie  attempts 
had  been  made  to  discharge  the  holes,  that  none  of  the  unexploded 
holes  should  be  drilled  out.  This  offer  was  properly  refused  by  the 
learned  judge,  on  the  ground  that  it  was  not  also  offered  to  show  that 
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the  instructions  to  Blose  were  passed  on  to  the  plaintiflF.  We  are 
dealing  now  with  what  must  be  conceded  to  be  a  primary  and  ab- 
solute duty  of  the  master  to  the  servant,  the  liability  for  the  nonper- 
formance of  which  the  master  cannot  relieve  himself  by  delegating  it 
to  any  other  person,  whether  of  the  highest  or  lowest  rardk  in  his 
service. 

Much  argumentation  has  been  devoted  by  counsel  on  both  sides 
to  the  question  whether  David  Blose  was  to  be  considered  as  a  vice 
principal  of  the  defendants,  or  merely  a  fellow  servant  of  the  plain- 
tiff, the  consequence  on  the  one  hand  being  that  defendants  would 
be  responsible  for  injuries  occasioned  by  his  negligence,  while  on  the 
other,  it  would  be  merely  the  negligence  of  a  fellow  servant,  and  one 
of  the  risks  assumed  by  plaintiff  in  entering  defendants'  employment. 
While  at  one  time  the  so-called  theory  of  vice  principal  was  much  re- 
sorted to,  in  working  out  the  liability  of  a  master  for  injuries  to  an 
employe  incurred  in  his  service,  it  has,  subsequently  to  the  decision 
of  the  Ross  Case,  112  U.  S.  377,  5  Sup.  Ct.  184,  28  L.  Ed.  787,  been 
largely  discarded,  at  least  in  the  federal  courts,  and  the  distinction 
between  negligence  that  is  to  be  imputed  to  the  master,  and  that  which 
is  to  be  considered  as  merely  and  solely  the  negligence  of  a  fellow 
servant,  has  been  placed  upon  a  more  satisfactory  and  rational  basis. 
In  the  opinion  of  Mr.  Justice  Brewer,  delivering  the  judgment  of  the 
Supreme  Court  in  B.  &  O.  R.  R.  Co.  v.  Baugh,  149  U.  S.  368,  13  Sup. 
Ct.  914,  37  L.  Ed.  772,  the  whole  subject  has  been  instructively  dis- 
cussed, and  it  has  been  clearly  and  logically  settled  upon  what  grounds 
a  master  may  be  held  liable  for  injuries  incurred  by  a  servant  in  the 
course  of  his  employment.  The  question  is  always,  whether  the  neg- 
ligence charged  is  the  neglect  of  a  primary  and  absolute  duty  of  the 
master  to  the  servant.  If  such  be  its  character,  no  delegation  of  the 
performance  of  that  duty  to  another,  no  matter  how  inferior  his  rank 
may  be  in  the  master's  service,  can,  as  we  have  already  said,  relieve 
the  liability  of  the  master  for  its  neglect.  The  master  does  not  insure 
the  safety  of  the  servant,  but  he  does  undertake  that  the  place  in  which 
he  works,  and  the  appliances  with  which  he  works,  and  the  conditions 
under  which  he  works,  shall  be  reasonably  safeguarded.  A  derelic- 
tion of  the  humblest  employe  in  the  master's  service,  to  whom  any 
?art  of  such  duty  has  been  delegated,  is  the  dereliction  of  the  master, 
therefore,  in  the  language  of  the  opinion  just  referred  to,  it  will  be 
seen  that  the  question  turns  rather  on  the  character  of  the  act  than  on 
the  relation  of  the  employes  to  each  other.  It  has  never  been  doubted 
that  a  master's  duty  to  an  ignorant  or  inexperienced  workman,  indeed 
to  any  workman  about  to  undertake  more  than  ordinarily  dangerous 
work,  is  to  explain  its  dangerous  character  and  give  adequate  caution 
as  to  its  prosecution.  This  duty  is  of  the  absolute,  personal  character 
above  referred  to,  and  is  not  discharged  by  merely  intrusting  its  per- 
formance to  a  properly  selected  subordinate.  Nothing  short  of  actual 
notice  of  the  danger  to  the  workman  who  is  to  encounter  it,  with  such 
cautionary  explanation  as  may  enable  him  to  avoid  it,  will  satisfy  the 
requirement  of  the  law,  and  the  default  of  the  intermediary,  whether 
he  be  the  highest  officer  in  control,  or  merely  a  fellow  workman  of 
the  one  exposed  to  the  danger,  is  the  default  of  the  master.    In  such 
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a  case,  all  question  as  to  whether  the  immediate  cause  of  the  injury 
was  the  negligence  of  a  fellow  servant,  is  eliminated,  and  inquiry  as 
to  the  extent  of  the  control  and  authority  committed  by  the  master 
to  the  culpable  agent,  beside  the  issue,  which  is  solely  as  to  the  char- 
acter of  the  act  or  omission,  and  not  the  rank,  of  the  offending  servant 

Reasonably  efficient  supervision  of  work  of  the  dangerous  kind  here 
described,  must  be  held  to  be  one  of  the  primary  and  personal  duties 
of  the  master.  That  there  was  evidence  tending  to  show  that  such 
supervision  was  lacking  here,  cannot  be  denied.  No  evidence  was 
adduced  on  behalf  of  the  defendants,  to  show  either  efficient  super- 
vision or  the  establishment  and  enforcement  of  rules  and  regulations 
adequate  to  the  protection  of  such  employes  as  the  plaintiff.  The 
plaintiff  charges  in  his  statement  of  claim,  that  defendants  conducted 
their  business  generally  in  an  improper  and  unsafe  manner,  and  spe- 
cifically were  negligent  in  "managing,  attending  to,  or  removing  un- 
exploded  charges  in  blast  holes,"  and  the  jury  would  not  be  unjustified 
in  inferring  from  the  evidence  that  this  charge  was  sustained.  Such 
default  in  the  general  management  and  conduct  of  so  dangerous  a 
business,  was  a  default  of  the  defendants. 

The  fact  that  the  plaintiff  was  put  at  work,  without  being  informed 
of  its  exceedingly  dangerous  character,  as  testified  to  by  the  expert 
witnesses  above  referred  to,  not  only  justified  but  required  that  the 
case  should  have  been  submitted  to  the  jury,  and  as  the  refusal  of 
the  judge  to  enter  judgment  for  the  defendants,  non  obstante  veredicto, 
is  the  only  assignment  of  error,  the  judgment  below  must  be  affirmed. 


054  Fed.  640.) 

FRETGANG  et  al.  v.  VERA  CRUZ  &  P.  R.  CO. 

VERA  CRUZ  &  P.  R.  CO.  v.  FREYGANG  et  al. 

(Circuit  Court  of  Appeals,  Fourth  Circdlt    May  29,  1907.) 

Nos.  706,  707. 

1.  CoNTBAcrs— Railroad  Bbidge  Constbuction— Estimates  of  Engineers. 

A  contract  for  railroad  bridge  construction  In  Mexico  provided  that  the 
railroad  company's  engineers  should  supervise  the  work,  approve  the 
number  of  men  to  be  sent  from  the  United  States,  their  salaries,  fitness, 
the  number  to  be  employed,  that  they  should  O.  K.  all  Important  pur- 
chases of  material  and  those  obtained  outside  of  Mexico,  with  the  right 
to  determine  what  were  important,  to  voucher  and  approve  all  expense 
bills,  and  pay  rolls  in  triplicate,  etc.  Held  that,  the  railroad  company 
having  accepted  and  paid  44  out  of  49  of  such  estimates  without  ques- 
tion, the  court  in  an  action  on  the  contract  properly  held  that  the  es- 
timates so  made  were  prima  facie  evidence  of  the  work  done,  and  that  the 
account  should  be  based  on  the  estimate,  subject  to  correction,  contradic- 
tion, or  impeachment  for  error,  mistake,  omission,  or  concealment 

2.  Corporations— Agents— Authority— Repudiation  of  Acts. 

Where  a  contract  for  railroad  bridge  construction  on  a  percentage  basis 
originally  limited  the  contractor's  net  compensation  for  building  the  origi- 
nal bridges  to  $33,000,  and  thereafter  the  assistant  to  the  president  of  the 
railroad  company  was  sent  to  confer  concerning  expediting  the  work,  and 
then  waived  the  compensation  limit  so  fixed,  and  the  railroad  company 
did  not  promptly  repudiate  his  acts,  It  would  be  assumed  that  he  had  au- 
thority to  act  in  the  premises,  and  that  the  waiver  was  binding  on  the 
corporation. 
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8.  GoifTBAcrs— Perfobmaivoe--Cubb£MCy— Rate  of  Exchange. 

Where  a  contract,  made  on  the  percentage  basis,  for  railroad  bridge 
constmction  in  Mexico  provided  for  payment  on  the  Mexican  money  basis, 
the  exchange  to  be  effected  on  the  Mexican  rate  existing  at  the  time  in 
Mexico  City,  the  bridge  company,  having  contracted  with  certain  employes 
taken  from  the  United  States  for  payment  in  United  States  currency  or 
in  Mexican  at  a  flat  rate  of  exchange,  was  chargeable  with  any  loss 
suffered  because  of  changes  in  the  rate  of  exchange  during  the  perform- 
ance of  the  contract. 

4.  Same— Accounting. 

A  contract  for  Mexican  bridge  construction  provided  that  the  railroad 
company  should  pay  the  contractor  the  exact  cost  plus  15  per  cent 
for  his  profit,  and  that  all  payments  should  be  made  in  Mexican  money 
at  the  rate  of  exchange  existing  at  the  time  of  payment  in  Mexico  City. 
$686,481.37  was  paid  in  Mexico  to  American  employes,  and  to  reim- 
burse plaintiff  for  this  sum  the  railroad  company  forwarded  gold  drafts 
for  $343,240.68,  which  the  bridge  company  converted  into  Mexican  cur- 
rency at  the  rate  of  $2.20,  making  a  gain  of  $31,203.69.  Held,  that  the 
bridge  company  was  properly  required  to  account  for  such  gain  to  the 
railroad  company. 

K,   iNTERESl^UNLIQXnDATED    DEMANDS— DEMAND— SUTT   BBOUGHT. 

Where  a  railroad  bridge  construction  contract  was  made  In  Missouri 
for  performance  in  Mexico,  and  suit  for  an  accounting  was  brought 
thereon  in  Maryland,  where  fimds  of  the  railroad  were  attached,  the 
contractor  was  entitled  to  recover  interest  on  the  balance  due  from  the 
date  of  demand  or  suit  brought,  under  Rev.  St  Mo.  1899,  §  3705  [Ann. 
St  1906,  p.  2073],  declaring  that  creditors  shall  be  allowed  interest  at 
6  per  cent,  when  no  other  rate  is  agreed  on,  for  all  moneys  after  they 
become  due  and  payable  on  written  contracts  and  on  accounts  after  ma- 
turity and  demand  made. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

Edward  Duffy  and  William  C.  Scarritt  (Bond,  Robinson  &  Duffy 
and  Scarritt,  Scarritt  &  Jones,  on  the  briefs),  for  the  Midland  Bridge 
Company. 

Carroll  T.  Bond  and  J.  Southgate  Lemon  (Marbury  &  Gosnell,  on 
the  briefs),  for  the  Vera  Cruz  &  Pacific  Railroad  Company. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  DAY- 
TON, District  Judges. 

DAYTON,  District  Judge.  These  are  cross-writs  of  error,  sucv^ 
out  in  an  action  of  assumpsit  originally  instituted  in  the  superior  court 
of  Baltimore  City,  Md.,  by  Henry  Freygang  and  Albert  A.  Trocon,  co- 
partners, trading  as  the  Midland  Bridge  Company,  against  the  Vera 
Cruz  &  Pacific  Railroad  Company,  which  was  regularly  removed  into 
the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland  by 
the  defendant.  Hereinafter  the  original  plaintiffs  will  be  referred  to  as 
the  "Bridge  Company"  and  the  original  defendant  as  the  "Railroad 
Company."  The  suit  was  instituted  in  the  state  court  on  September 
12,  1904,  to  recover  $127,976.63,  and  on  the  day  following  an  attach- 
ment was  sued  out,  which  was  served  upon  Allan  McLane,  receiver 
of  the  Maryland  Trust  Company,  garnishee,  who  subsequently  con- 
fessed possession  of  sufficient  funds  belonging  to  the  railroad  com- 
pany to  satisfy  the  demand.  By  various  proceedings  had,  the  plead- 
ings were  settled  by  the  court  below,  and  the  parties  came  to  issue 


Digitized  by  VjOOQ IC 


416  83  C.  C.  A.  REPORTS. 

substantially  upon  the  general  issue  of  nonassumpsit  and  counter- 
claim. On  January  22,  1906,  by  written  stipulation  filed,  trial  by 
jury  was  waived,  and  the  court  was  requested  to  find  the  facts  spe- 
cially, and  on  February  7,  1906,  the  parties  further  agreed  that  ex- 
ceptions to  the  admissibility  of  evidence,  to  requests  for  special  find- 
ings, and  to  rulings  of  the  court  should  be  reserved  on  both  sides,  to 
be  reduced  to  writing  and  filed  within  a  reasonable  time  thereafter, 
with  same  effect  as  if  so  reduced  to  writing  before  findings  made; 
and  thereupon  on  that  day  the  court  filed  its  findings  of  fact,  embraced 
in  30  distinct  paragraphs,  and,  as  a  conclusion  of  law  based  thereon, 
entered  judgment  in  favor  of  the  plaintiff  bridge  company  against 
the  defendant  railroad  company  for  an  aggregate,  sum,  after  allowing 
all  credits,  of  $38,406.43,  with  interest  from  the  date  of  the  judgment 
and  costs.  To  this  judgment  the  bridge  company  has  assigned  8 
errors  and  the  railroad  company  23.  Although  the  record  is  volumi- 
nous, a  brief  statement  of  tiie  facts  will  be  sufficient:  The  railroad 
company,  a  West  Virginia  corporation,  was  on  August  24,  1900,  en- 
gaged in  the  construction  of  a  line  of  railroad  in  Mexico.  On  that 
day  it  entered  into  a  contract  with  the  bridge  company,  a  copartnership, 
the  members  of  which  were  citizens  of  Missouri,  whereby  the  bridge 
company  was  to  furnish  material,  and  construct,  complete,  the  super- 
structure of  five  bridges  on  said  railroad  line,  paint  the  metal  work 
of  such  superstructure,  and  put  in  place  the  railway  floor,  in  accordance 
with  plans  and  specifications  attached.  For  this  work  the  railroad 
company  agreed  to  pay  "the  actual  cash  cost  thereof,  plus  fifteen  (15) 
per  cent,  for  his  profit."  It  was  further  provided  that,  in  computing 
the  cost  of  work,  there  should  be  included  "all  items  of  material,  labor, 
and  transportation  of  men,  materials,  and  plant  to  and  fro,"  but  no 
allowance  was  to  be  made  "for  cost  of  plant  or  deterioration  of  same, 
or  for  the  time  or  personal  expenses  (other  than  railroad  and  Pull- 
man fares)  of  either  member  of  the  firm,  or  for  interest  on  money  re- 
quired to  carry  on  the  work."  The  contract  further  provides  that 
medical  attendance  and  medicine  at  site  should  be  paid  by  the  railroad 
company,  but  no  other  medical  or  hospital  expenses  should  be  so  paid ; 
that  the  railroad  company  should  pay  for  the  housing  of  employes, 
"but  the  commissariat  department  shall  be  considered  as  a  thing  apart 
from  this  contract.  The  contractor  (bridge  company)  shall  manage 
it  at  his  own  expense,  and  shall  charge  enough  for  board  to  reim- 
burse himself  for  the  entire  outlay  connected  Sierewith."  It  further 
provides : 

"In  order  to  keep  accounts  straight,  all  payments  are  to  be  made  In  Mexican 
money,  and  the  rate  of  exchange  to  be  used  for  charges  in  American  money 
shall  be  that  ruling  in  the  city  of  Mexico  on  the  date  of  the  eigineer's  esti- 
mate." 

It  then  provides  the  details  of  how  work  should  be  done,  by  whom 
approved,  and  other  matters  not  material  here.  This  contract  was 
modified  February  4,  1901,  in  writing,  in  regard  to  traveling  expenses, 
but  this  modification  is  not  material.  On  October  10,  1901,  the  bridge 
company  was  awarded  the  building  of  the  substructure  of  the  Boca 
del  Rio  bridge  upon  same  terms  contained  in  original  contract,  and 
again  in  September,  1902,  and  January,  1903,  it  was  awarded  the  con- 
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tract  of  building  all  unbuilt  bridges  and  culverts  on  the  road  (with 
two  portions  excepted),  and  also  the  railroad  company's  shops  at  Tier- 
ra  Blanca.  To  complete  all  this  work  required  a  period  of  over  four 
years,  and  it  is  not  surprising  that,  when  the  time  of  adjustment  and 
settlement  of  accounts  came,  diflferences  should  arise  between  these 
companies.    These  differences  are  the  cause  of  this  controversy. 

The  (questions  are  almost  wholly  ones  of  fact.  The  court  below 
very  patiently  heard  the  testimony,  and,  sifting  it  most  carefully,  found 
the  facts  therefrom.  The  many  exceptions  taken  and  alleged  errors 
assigned  by  the  railroad  company  need  no  very  extended  consideration. 
Out  of  the  23,  2  are  expressly  abandoned.  The  first,  which  is  perhaps 
most  strenuously  insisted  upon,  is  based  upon  the  fact  that  the  court 
below  held  the  estimates  made  monthly  by  the  engineer  in  charge,  who 
was  selected,  employed,  and  paid  by  the  railroad  company,  to  be 
prima  facie  evidence  of  the  work  thus  done,  and  that  the  account  should 
be  based  upon  such  estimates,  subject  to  correction,  contradiction,  or 
impeachment  for  error,  mistake,  omission,  or  concealment  When  it 
is  remembered  that  these  engineers,  employed  by  the  railroad  com- 
pany, by  the  terms  of  the  specifications  expressly  made  part  of  the  con- 
tract, and  by  the  terms  of  the  contract  itself,  were  empowered  and 
required  to  supervise  all  this  work ;  to  approve  the  number  of  men  to 
be  sent  from  the  United  States  to  the  work,  the  salaries  to  be  paid 
them,  and  to  determine  their  fitness  for  the  work  before  they  were 
engaged ;  to  determine  and  approve  the  number  of  men  to  be  employed 
at  each  site,  ordering  more  where  too  few  were  engaged,  and  diminish- 
ing the  number  where  too  many  were  at  work ;  to  make  reduction  for 
negligence  in  having  idle  men  on  hand;  to  O.  K.  the  purchase  of 
material  obtained  outside  of  Mexico,  and  all  important  purchases  of 
material  in  same,  with  right  to  determine  what  were  important;  to 
require  all  expense  bills  to  be  properly  vouchered,  and  to  allow  none 
paid  without  being  approved  by  them;  to  make  these  monthly  esti- 
mates upon  complete  vouchers  in  triplicate  for  all  bills  and  upon  signed 
pay  rolls  in  triplicate  furnished  by  the  bridge  company,  which  esti- 
mates and  statements  were  so  made  to  the  number  of  49,  of  which  the 
first  44  were  paid  by  the  railroad  company  without  serious  question 
or  dispute  at  the  time,  and  part  of  No.  45  was  also  paid — ^when,  we 
say,  all  these  facts  are  taken  into  consideration,  we  can  see  no  ground 
for  complaint  upon  the  part  of  the  railroad  company  of  this  ruling. 
These  estimates  became  so  far  agreed  upon  as  to  become  properly  the 
basis  of  the  settlement. 

In  the  original  specifications  the  limit  of  net  compensation  to  the 
bridge  company  for  the  building  of  the  original  five  bridges  was  fixed 
at  $33,000,  which  in  the  addenda  thereto  was  raised  to  $40,000.  The 
trial  court  allowed  a  sum  in  excess  of  this  amount,  holding  as  a  fact 
that  this  limit  had  been  expressly  waived  b)r  the  railroad  company. 
The  latter  here  complains  of  this  action,  insisting  that  the  evidence 
upon  which  this  alleged  waiver  is  based  was  incompetent  to  establish 
such,  and  should  have  been  excluded.  This  evidence  briefly  is  that 
in  April,  1901,  during  the  construction  of  the  Papaloapam  bridge, 
conferences  were  held  between  Jay,  assistant  to  the  president  of  the 
railroad  company,  the  resident  engineer,  and  one  of  the  members  of 
SSaCA.— 27 
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the  bridge  company  with  a  view  to  expediting  work  on  this  bridge, 
and  the  bridge  company  insists  that  as  a  result  it  undertook  to  so  ex- 
pedite and  complete  the  work;  Jay,  on  behalf  of  the  railroad  company, 
agreeing  to  waive  this  net  profit  limit.  Waddell,  one  of  the  engineers, 
testifies,  corroborating  Freygang  and  other  witnesses  introduced  by 
the  bridge  company,  that  he  received  a  letter  from  Jay  setting  forth 
this  waiver,  but  it  had  since  become  lost.  Jay  denies  he  made  such 
waiver,  or  that  he  had  authority  to  do  so.  We  think  the  trial  court 
rightly  held  that  this  waiver  was  made.  It  is  undoubtedly  true  the 
work  was  expedited.  The  prior  delay  in  the  work  upon  this  eight- 
pier  bridge  had  been  solely  caused  by  the  failure  of  the  railroad  com- 
pany to  deliver  the  bridge  company's  plant  and  the  necessary  material 
upon  the  ground  by  reason  of  the  noncompletion  of  its  track  to  that 
point.  This  delay  was  costly  to  the  contractors,  and  it  would  seem  that 
it  and  the  extra  cost  of  expedition  furnished  an  adequate  consideration 
for  this  waiver.  Jay  was  assistant  to  the  president,  and  when  sent 
to  confer  must  be  assumed  to  have  had  power  to  act,  or,  if  he  did  not 
have  such  power,  prompt  repudiation  upon  the  part  of  his  chief  (the 
president)  of  his  act  was  necessary. 

These  are  the  principal  and  important  matters  complained  of  by 
the  railroad  company.  The  many  other  exceptions  relate  to  specific 
items,  to  technical  objections  to  the  finding  or  failure  to  find  certain 
facts  and  conclusions  of  law,  which  we  have  carefully  considered,  and 
find  without  merit. 

Coming  now  to  the  eight  exceptions  taken  to  this  judgment  by  the 
plaintiff  bridge  company,  it  is  sufficient  to  say  that  they  relate  substan- 
tially to  three  items,  and  they  may  be  stated  briefly  as  follows :  First. 
To  the  court's  refusal  to  allow  it  the  sum  of  $1,062  for  premium  paid 
surety  company  for  its  suretyship  on  bond  required  by  contract  to  be 
given  by  the  bridge  company  to  the  railroad  company.  Second.  To 
the  court's  allowance  of  a  credit  to  the  railroad  company  of  $31,203.- 
69  for  "diflFerence  of  exchange  on  gold  pay  rolls  paid  in  Mexico."  Third. 
To  the  court's  refusal  to  allow  interest  upon  the  indebtedness  from 
the  time  due. 

In  argument  here  the  first  claim  has  been  abandoned,  and  need  not 
be  further  considered. 

The  second  is  earnestly  insisted  upon,  and  requires  some  consider- 
ation. The  whole  controversy  here  grows  out  of  the  fluctuating  value 
of  Mexican  money  compared  with  the  gold  standard  money  of  tlie 
United  States.  From  the  beginning  of  the  contract,  in  August,  1900. 
until  May,  1901,  the  rate  of  exchange  varied  between  $1.96  to  $2  of 
Mexican  for  $1  United  States.  During  the  remainder  of  the  time 
spent  in  the  execution  of  the  contracts,  the  rate  fluctuated  from  $2  to 
$2.67  of  Mexican  for  $1  United  States.  A  large  number  of  workmen 
from  the  United  States  was  employed,  and  the  bridge  company,  ven- 
soon  after  the  work  commenced,  prepared  a  contract,  which  it  required 
its  American  employes  to  enter  into,  which  provided,  among  other 
things,  for  the  matter  of  expense  incurred  by  them  in  going  to  Mexico 
to  the  work  and  returning  to  the  United  States,  a  scale  of  wages  to  be 
paid,  based  on  the  United  States  gold  dollar,  dependent  upon  length 
of  service;    that  these  men  should  be  charged  board  at  tiie  rate  of 


Digitized  by  VjOOQ IC 


FBETGANG  V.  VERA  CRUZ  A  P.  B.  CX),  419 

$8.40  Mexican  per  week  and  hospital  fees  at  the  rate  of  $1  Mexican 
per  month  for  each  $100  Mexican  and  fraction  thereof  of  salary ;  and 
that  the  men  should  be  paid  at  their  rated  wages  in  gold  at  Kansas 
City,  or,  if  paid  on  the  work  in  Mexico,  in  Mexican  currency  at  the 
rate  of  two  for  one.  It  is  distinctly  and  always  to  be  borne  in  mind 
that  this  contract  was  between  the  bridge  company  and  its  American 
employes,  and  that  the  railroad  company  was  not  a  party  to  it;  that 
the  contract  between  the  railroad  company  and  the  bridge  company 
expressly  provided : 

**In  order  to  keep  accounts  straight,  all  payments  are  to  be  made  In  Mexican 
money,  and  the  rate  of  exchange  to  be  used  for  charges  in  American  shall  be 
that  ruling  in  the  city  of  Mexico  on  the  date  of  the  engineer's  estimate." 

And,  further : 

"No  change  or  alteration  shall  be  made  in  the  terms  or  conditions  of  this 
agreement  without  the  written  consent  of  both  parties  hereto." 

Subject  to  these  terms  and  upon  this  basis  of  payment,  the  bridge 
company  was  to  be  reimbursed  its  actual  expenditure  for  labor  and 
material  and  15  per  cent,  upon  this  actual  expenditure  for  its  com- 
pensation. If  the  bridge  company  conducted  a  commissary,  by  the 
terms  of  the  contract  it  was  to  be  a  thing  apart,  and  conducted  at  its 
own  expense.  If  it  ran  a  boarding  house,  it  was  to  charge  the  men 
board  enough  to  reimburse  it,  if  not,  bear  the  loss ;  and  so,  too,  if  it  es- 
tablished a  hospital,  it  could  call  on  the  railroad  company  for  medical 
attendance  and  medicine  "at  the  site," — nothing  more. 

By  the  terms  of  its  contract  the  bridge  company  was  to  be  paid  up- 
on tiie  Mexican  money  basis,  and  the  exchange  of  moneys  was  to  be 
effected  upon  the  Mexican  rate  existing  at  the  time  in  Mexico  City. 
The  most  natural  thing  for  it  to  have  done,  in  our  judgment,  would 
have  been  to  have  also  paid  its  men,  run  its  commissary,  its  board- 
ing houses,  and  its  hospital  upon  this  same  basis.  It  may  have  been 
somewhat  inconvenient,  but,  if  on  this  account  it  saw  fit  by  private 
contract  with  its  men  (a  contract  of  chance  and  hazard,  too)  to  estab- 
lish a  new  and  different  rate  of  exchange  from  that  fixed  by  the  con- 
tract it  held  with  the  railroad  company,  by  which  it  might  have  gained, 
but  as  it  turned  out,  in  fact,  lost,  it  certainly  cannot  expect  the  railroad 
company  to  indemnify  it  for  such  loss.  Suppose,  as  contended  for, 
that  practically  in  the  sale  of  its  goods  from  the  commissary,  in  the 
conduct  of  its  boarding  houses  and  hospital,  by  virtue  of  its  having 
gotten  on  the  losing  side  of  this  its  private  contract  with  its  men,  it 
was  selling  goods,  boarding  and  treating  its  men  at  a  discount,  upon 
fixed  rates,  whose  fault  was  it?  If  it  fixed  the  wage  scale,  the  com- 
missary prices,  the  boarding  rates  and  hospital  fees  upon  the  gold  stand- 
ard, while  it  was  to  receive  its  money  on  the  Mexican  one,  it  certainly 
did  it  with  its  eyes  open.  Counsel  with  great  earnestness  have  dwelt 
upon  the  fact  that  the  estimates  approved  by  the  engineers  in  charge 
allowed  for  this  arbitrary  basis  and  the  resulting  loss  arising  there- 
from, and  with  much  ability  and  learning  argue  that  the  railroad  com- 
pany is  bound  by  these  estimates  and  this  action  of  its  engineers ;  cit- 
ing very  many  authorities.  As  these  authorities,  however,  relate  to  dif- 
ferences arising  between  contractors  and  employers  touching  matters 
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distinctly  left  by  the  contract  to  the  arbitrament  of  the  engineers,  or 
distinctly  within  the  scope  of  such  engineers*  duty  or  auAority,  we 
must  put  them  aside  as  not  being  in  point;  for  here  the  matter  of  fix- 
ing the  rate  of  exchange  or  ratifying  any  arbitrary  or  other  rate  was 
wholly  outside  of  the  scope  of  the  engineers'  authority  or  power,  be- 
cause against  the  very  terms  of  the  contract  between  the  principak 
which  had  fixed  it,  and  could  not  be  changed  except  in  writing  by  the 
principals  themselves. 
The  trial  court  ascertained : 

'*Tbat  the  sum  paid  in  Mexico  in  settlement  with  American  employes  was 
in  Mexican  currency  $686,481.37.  To  reimburse  this  sum  the  plaintiffs  ob- 
tained from  the  defendant  gold  drafts  amounting  to  $3^,240.68.  These  gold 
drafts  they  converted  into  Mexican  currency  at  a  rate  of  at  least  $2.20,  and 
received  therefor  at  least  $775,129.49  Mexican,  making  a  gain  over  the  $686,- 
481.37  of  $68,648.12  Mexican.  This  sum  converted  hito  gold  at  $2^  is  a 
gain  of  $31,203.69,  and  for  this  sum  the  plahitifls  should  account  to  tlie  de- 
fendant" 

We  think  this  holding  right  under  the  terms  of  the  contract  and  the 
conditions  and  circumstances  existing  touching  these  transactions,  and 
therefore  hold  the  bridge  company's  assignment  of  error  in  this  par- 
ticular to  be  unavailing. 

This  brings  us  to  the  last  objection  made  by  the  bridge  company 
touching  the  disallowance  of  interest  While  it  is  true  this  cause  was 
trial  in  Maryland,  where  by  statute  the  allowance  of  interest  is  left 
to  the  discretion  of  the  court,  yet  it  is  also  true  that  this  contract  was 
a  Missouri  one.  The  statute  of  this  latter  state  (section  3705,  c.  40,  Rev. 
St  Mo.  1899  [Ann.  St  1906,  p.  2073]),  provides: 

"Creditors  shall  he  allowed  to  receive  interest  at  the  rate  of  six  per  centum 
per  annum  when  no  other  rate  is  agreed  upon  for  all  moneys  after  th^  be- 
come due  and  payable  on  written  contracts  and  on  accounts  after  they  be- 
come due  and  demand  of  payment  is  made." 

The  Supreme  Court  of  Missouri  in  construing  this  statute  has  held 
that  such  interest  will  not  be  allowed  on  account  imtil  after  demand  is 
made.  Evans  v.  Western  Brass  Mfg.  Co.,  118  Mo.  648,  24  S.  W.  175; 
Southgate  v.  A.  &  P.  R.  R.  Co.,  61  Mo.  89.  But  it  has  further  held 
that  the  institution  of  suit  constitutes  such  demand,  and  in  case  no 
prior  demand  has  been  proven,  then  interest  should  be  awarded  from 
the  date  of  service  of  process,  or,  in  the  absence  of  proof  of  date  of 
service,  from  the  commencement  of  the  suit  Dempsey  v.  Schawacker, 
140  Mo.  680,  38  S.  W.  954,  41  S.  W.  1100.  The  controversy  arose 
in  Maryland  only  by  reason  of  the  accidental  location  of  the  attached 
funds  there  of  the  railroad  company.  By  the  finding  of  the  trial  court, 
an  aergregate  of  $38,406.43  remained  unpaid,  and  suit  to  recover  it 
had  been  instituted  on  September  12,  1904,  nearly  17  months  before 
judgment  rendered.  We  think  the  bridge  company  clearly  was  en- 
titled to  interest  for  this  period,  both  under  the  Missouri  statute  and  the 
federal  authorities.  Curtis  v.  Innerarity,  6  How.  146-154,  12  L.  Ed. 
380;  Sturm  v.  Boker,  150  U.  S.  312-341,  14  Sup.  Ct  99,  37  L.  Ed. 
1093;  Crescent  Mining  Co.  v.  Wasatch  M.  Co.,  151  U.  S.  317-323, 14 
Sup.  Ct  348,  38  L.  Ed.  177;  Spalding  v.  Mason,  161  U.  S.  375-385, 
16  Sup.  Ct  592,  40  L.  Ed.  738. 
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We  therefore  find  the  court  below  erred  m  not  allowing  to  the 
bridge  company  interest  upon  its  judgment  of  $38,406.43  from  Septem- 
ber 12,  1904,  the  date  of  the  institution  of  the  suit,  and  for  this  reason 
only  the  cause  upon  the  writ  of  error  of  the  plaintiflE  bridge  company 
is  reversed  and  remanded,  with  costs  against  defendant  railroad  com- 
pany. And  tihe  cause  upon  the  writ  of  error  sued  out  by  the  railroad 
company  against  the  bridge  company  is  in  all  respects  affirmed,  with 
costs  to  the  bridge  company. 


(154  Fed.  489.) 

KADTOOW  et  aL  T.  YOUNG,  Sheriff. 

(Oircait  Court  of  Appeals,  Eighth  Circuit.    June  7,  1907.) 

No.  2,583. 

Habkab  Cobptjs— Mods  of  Review— Wbit  of  EbboA. 

Under  Rev.  St  §§  763,  764  [U.  S.  Comp.  St  1901,  pp.  694,  596],  author- 
izing an  appeal  from  the  final  decision  upon  an  application  for  a  writ 
of  haheas  corpns  or  npon  snch  writ  when  lasned,  a  final  order  of  the 
Circuit  Court  denying  petitioner's  application  for  discharge  on  a  writ  of 
habeas  corpus  cannot  be  reviewed  by  the  Circuit  Court  of  Appeals  on  a 
writ  of  error,  but  only  on  an  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  25,  Habeas  Corpus, 
1102.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

A.  W.  Lane,  Asst.  U.  S.  Atty.  (Charles  A.  Goss,  U.  S.  Atty.,  on  the 
brief),  for  plaintiffs  in  error. 

Thomas  L.  Sloan  (W.  E  Whitcomb,  on  the  brief),  for  defendant  in 
error. 

Before  VAN  DEVANTER  and  ADAMS,  Circuit  Judges,  and  RIN- 
ER,  District  Judge. 

VAN  DEVANTER,  Circuit  Judge.  By  this  writ  of  error  Charles 
Green  Rainbow,  James  Fisher,  and  Peter  Decora  challenge  a  final 
order  of  the  Circuit  Court  denying  their  application  for  a  discharge 
upon  a  writ  of  habeas  corpus.  Sudi  an  order  is  not  subject  to  review 
upon  writ  of  error,  but  only  upon  appeal  (Rev.  St.  763,  764;  Act 
March  3, 1885,  23  St.  437  [U.  S.  Comp.  St  1901,  pp.  694,  595] ;  In  re 
Neagle,  135  U.  S.  1,  42,  10  Sup.  Ct.  668,  34  L.  Ed.  55 ;  In  re  Morris- 
sey,  137  U.  S.  157,  11  Sup.  Ct.  57,  34  L.  Ed.  644;  Rice  v.  Ames,  180 
U.  S.  371,  21  Sup.  Ct.  406,  45  L.  Ed.  577;  Fisher  v.  Baker,  203  U. 
S.  174, 182,  27  Sup.  Ct.  135,  61  L.  Ed.  142),  and  therefore  we  are  not 
at  liberty  to  consider  the  questions  sought  to  be  presented,  although 
ably  discussed  by  counsel. 

The  writ  is  accordingly  dismissed. 
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(154  Fed.  665.) 

CHICAGO,  M.  &  ST.  P.  BY.  CO.  T.  NBWSOTIB. 

(Cnrcuit  Court  of  Appeals,  Bighth  Circuit    May  18,  1907.) 

No.  2.462. 

Damages— Personal  Injubies— Futdbe  Pain. 

Plaintiff  in  an  action  for  injuries  is  entitled  to  recover  only  for  sucb  fu- 
ture imin  and  suffering  as  are  reasonably  certain  to  result  on  account  of 
the  Injury,  as  distinguished  from  pain  and  suffering  that  may  or  are 
merely  probable  or  likely  to  result 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  15,  Damages,  §  236^1 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

M.  B.  Webber,  for  plaintiff  in  error. 

W.  D.  Abbott  (Henry  M.  Lamberton,  L.  L.  Brown,  and  S.  H. 
Somsen,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

HOOK,  Circuit  Judge.  Newsome,  who  was  stealing  a  ride  on  a 
railroad  train,  says  he  was  required  to  get  off  while  the  train  was  in 
rapid  motion  by  wanton  and  malicious  threats  of  personal  violence  by 
a  brakeman,  and  in  doing  so  fell  between  the  cars  and  was  injured. 
He  sued  for  damages,  and  secured  a  verdict  and  judgment.  In  char- 
ging the  jury  the  trial  court  said  that,  if  he  was  entitled  to  recover  at 
all,  he  might  recover  for  "the  pain  and  suffering  which  he  had  had 
to  endure  on  account  of  the  injury,  or  will  be  likely  to  have  to  endure 
hereafter."  This  part  of  the  charge  was  excepted  to,  and  it  is  er- 
roneous. The  rule  of  C.  &  N.  W.  Ry.  Co.  v.  De  Clow,  124  Fed.  142, 
61  C.  C.  A.  34,  restated  in  C,  M.  &  St.  P.  Ry.  Co.  v.  Lindeman,  143 
Fed.  946,  76  C.  C.  A.  18,  is  that  the  future  pain  and  suffering  for 
which  recovery  may  be  had  must  be  such  as  are  reasonably  certain 
to  result,  not  such  as  may  result  or  are  merely  probable  or  likely. 
The  error  in  the  instruction  compels  a  reversal,  and  we  refrain  from 
considering  the  other  assignments  of  error,  since  the  matters  men- 
tioned in  them  may  not  arise  again. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(154  Fed.  665.) 

UNIVERSAL  BRUSH   CO.  Y.    SONN   et   al. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  29,  1007.) 

No.  195. 

1,  Patents— INFBINOEMENT— Method  of  Making  Bbushss. 

The  Morrison  patent.  No.  717,014,  for  a  method  of  makiiig  brushes, 
which  consists  in  depositing  a  mass  of  heated  plastic  composition,  which 
becomes  hard  when  cooled,  within  a  chambered  brush  frame  haviDg  a 
contracted  aperture,  and  forcing  one  end  of  the  groups  of  bristles  into 
the  composition  when  in  the  plastic  state,  is  not  a  pioneer,  but  coTera 
merely  an  Improvement  on  known  methods,  and  must  be  limited  strictly 
to  the  particular  advance  made.  It  is  not  infringed  by  a  construction  in 
which  the  aperture  of  the  chamber  is  not  contracted,  but  the  sides  are 


Digitized  by  VjOOQ IC 


UNIVERSAL  BRUSH   CO.  V.  SONN.  423 

perpendicular  to  the  bottom,  bnt  in  which  the  chamber  has  a  raised  por- 
tion in  the  center,  which  assists  in  holding  the  composition  in  place  by 
adhesion  and  also  lightens  the  brush. 
2.  Samb— Construction  of  Claims. 

A  patent  cannot  be  given  a  construction  broader  than  its  terms,  in  order 
to  cover  something  which  might  have  been  claimed,  but  was  not. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  38,  Patents,  §  241.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

The  decree  of  the  Circuit  Court  for  the  Northern  District  of  New 
York  held  valid  and  infringed  the  first  claim  of  letters  patent  No. 
717,014,  granted  December  30,  1902,  to  William  Morrison,  for  a  new 
and  useful  improvement  in  making  brushes.  The  opinion  below  is 
reported  in  146  Fed.  517. 

J.  P.  Bartlett  and  F.  W.  Cameron,  for  appellants. 
G.  A.  Mosher,  for  appellee. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  Morrison  patent  belongs  to  an  old  and 
crowded  art.  A  generic  patent  in  such  an  art  would  seem  out  of  the 
question ;  at  all  events  we  are  convinced  that  we  are  not  now  dealing 
with  such  a  patent. 

The  principal  feature  of  the  invention  consists  in  the  method  of 
making  brushes,  having  a  chambered  frame  or  back  of  any  desired  ma- 
terial, by  inserting  tufts  of  bristles  into  heated,  plastic  composition  de- 
posited in  the  chamber,  which  composition  when  cool  holds  the  bristles 
firmly  in  position.  The  claim  in  controversy  sufficiently  describes  the 
invention.     It  is  as  follows : 

"The  herein  described  method  of  mailing  brashes  which  consists  in  deposit- 
ing a  mass  of  heated,  plastic  composition,  within  a  chambered  brush-frame 
having  a  contracted  aperture,  forcing  one  end  of  a  group  of  exposed  bristle- 
tnfts  through  the  aperture  and  into  the  composition,  and  at  the  same  time  giv- 
ing form  to  the  face  of  the  composition  by  mold-pressure,  and  supporting  the 
bristles  in  the  desired  position  projecting  from  the  composition  out  through  the 
face-aperture,  until  the  composition  cools  and  hardens." 

The  defenses  are  lack  of  novelty  and  invention  and  noninfringement. 
At  the  date  of  Morrison's  application  it  was  old  to  hold  the  bristles 
in  position  on  brush  backs  by  the  use  of  heated,  plastic  material,  which 
became  hardened  when  cool.  Hicks,  in  1867,  used  cement.  In  describ- 
ing a  shaving  brush  made  pursuant  to  his  method  he  says : 

'*The  bristles,  f,  are  bound  together  in  the  ordinary  manner  and  are  passed 
Into  position  through  the  upper  opening  in  the  part,  d,  of  the  handle  and  are 
then  cemented  in  position." 

Estabrook,  in  1866,  received  a  patent  for  a  brush  in  which  "the 
bristles  inserted  through  a  perforated  plate  are  imbedded  and  held 
.  firmly  in  a  cement  of  any  suitable  substance."    The  Estabrook  patent 
contains  the  following  disclaimer : 

**I  make  no  claim  to  a  brush  composed  simply  of  bristles  and  a  back  made 
entirely  of  cement  or  a  molded  composition ;  nor  do  I  claim,  for  making  such 
brush,  the  employment  of  a  plate  to  hold  the  bristles  while  being  inserted  in 
the  composition,  or  while  it  may  be  in  the  act  of  being  applied  to  them,  such 
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plate  being  subsequently  to  be  drawn  off  the  bristles,  so  as  to  leare  them  ad- 
hering to  the  cement  or  composition  back." 

In  1878  Estabrook  received  another  patent  for  improvements  in 
brusiies,  one  of  tlie  claims  covering  a  brush  "having  a  wooden  bade  and 
handle  and  a  composition  bristle  holder,  the  material  of  which  fits  closely 
around  and  covers  the  ends  of  the  bristles,  in  virtue  of  the  application, 
aided  by  pressure,  of  said  composition  to  the  bristles  while  in  a 
plastic  state." 

Morrison,  in  May,  1895,  received  a  patent  which  contains  a  claim 
for  the  method  of  making  brushes  which  consists  in  "molding  a  bristles 
supporting  block  from  plastic  material  around  tufts  of  brisdes  in  one 
section  of  the  mold  allowing  the  molded  material  to  harden  by  cooling, 
and  softening  the  exposed  surfaces  of  the  molded  material  by  heating, 
and  then  forcing  the  softened  portion  of  the  bristle-block  into  an  under- 
cut recess  in  the  face  of  the  brush-back." 

Indeed,  our  conclusion,  that  the  claim  in  question  must  be  confined 
closely  to  the  method  described  in  the  specification  and  illustrated  by  the 
drawings,  needs  no  other  support  than  the  statements  of  the  patent  it- 
self. 

The  patentee  clearly  recognizes  the  prior  use  of  plastic  material  as 
a  holder  for  supporting  the  bristles  in  position  and  expressly  points  out 
that  his  improvement  upon  the  method  "cwnmonly  practiced"  consists 
in  forcing  the  bristle  ends  directly  into  the  heated  composition  first 
deposited  into  the  chambered  frame  instead  of  forming  a  partial  bristle 
supporting  pad  before  inserting  the  bristles  through  5ie  face-aperture. 
In  other  words,  he  saves  time  by  omitting  one  step  in  the  process  as 
formerly  applied.  Another  asserted  advantage  is  stated  in  the  specifica- 
tion as  follows : 

"By  80  doing  I  am  able  to  determine  exactly  the  proper  quantity  of  com- 
position to  fill  the  chamber  in  the  brush  head,  without  having  any  excess 
to  be  forced  out  of  such  chamber  when  the  bristles  are  inserted  therdn." 

He  reached  precisely  the  same  result  theretofore  attained  by  himself 
and  other  brush  makers,  but  he  did  it  by  using  the  chamber  in  the 
brush  face  as  a  matrix  to  receive  the  plastic  material — ^thus  saving  time 
and,  presumably,  money.  This  simplifying  of  the  process  may  have  in- 
volved an  exercise  of  the  inventive  faculties,  but  surely  does  not 
entitle  its  author  to  rank  as  a  pioneer.  Such  improvements  are  a  part 
of  the  evolution  and  natural  development  of  every  art.  An  inventor  of 
such  an  improvement  must  be  confined  strictly  to  the  particular  ad- 
vance which  he  has  made  and  cannot  levy  tribute  on  the  improvements 
of  others. 

It  will  be  noted  that  the  first  step  in  the  method  of  the  claim  is  the 
depositing  of  "a  mass  of  heated,  plastic  composition  within  a  chambered 
brush-frame  having  a  contracted  aperture."  If  the  words  "contracted 
aperture"  be  construed  to  mean  an  opening  of  less  diameter  than  that 
of  the  diamber  into  which  it  opens,  it  is  conceded  that  the  defendants 
do  not  have  that  feature  of  the  claim.  Their  brushes  are  made  pur- 
suant to  letters  patent,  issued  July  17,  1900 — prior  to  the  grant  of  the 
Morrison  patent  in  suit — and  another  patent  issued  June  6,  1905. 
Their  brush  back  does  not  have  a  chamber  with  a  contracted  opening. 
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in  the  sense  stated  above,  but  one  whose  walk  are  perpendicular  atid  at 
right  angles  to  the  bottom  of  the  chamber.  There  is  no  undercut  or 
expansion  of  the  part  below  the  opening  as  shown  in  the  drawings  of 
the  patent  in  suit.  The  central  portion  of  the  defendants'  brush  back, 
marked  "B"  in  their  patent  and  called  an  "island"  in  the  testimony, 
is  slightly  raised  above  the  bottom  of  the  chamber  and  helps  to  lighten 
the  brush  and  hold  the  composition  in  place. 

We  have  no  doubt  as  to  tiie  meaning  of  the  claim  read  in  the  light  of 
the  description  and  drawings.  It  means  precisely  what  it  says — a 
brush-frame  within  a  chaml^r  therein  having  an  aperture  smaller  in 
size  than  the  size  of  the  chamber  into  whidi  it  opens.  The  words 
"contracted  aperture"  mean  smaller  opening,  an  opening  smaller  than 
the  chamber,  an  opening  caused  by  drawing  in,  abridging,  bringing 
within  narrower  compass,  the  walls  of  the  chamber  at  that  point.  Any 
other  construction,  in  our  judgment,  does  violence  to  tihe  English 
lan^age. 

We  are  not  impressed  with  the  suggestion  that  the  patentee  had  in 
mind  some  structure  of  the  prior  art  having  a  flaring  chamber  and  in- 
tended to  limit  his  claim  to  a  chamber  less  extensive.  Such  a  rule  of 
interpretation  would  revolutionize  patent  law.  We  must  construe  the 
patent  in  the  light  of  what  it  says,  not  what  it  might  have  said;  we 
must  hold  the  patentee  to  what  he  has  put  on  paper,  not  what  he  may 
have  had  in  his  mind.  If  there  were  any  doubt  at  all  regarding  the 
meaning  of  the  words  "contracted  aperture"  that  doubt  is  dispelled 
by  an  examination  of  the  specifications,  where  a  chamber  with  a  con- 
tracted aperture  is  clearly  described  and  shown  and  the  reasons  there- 
for pointed  out. 

The  patent  describes  a  brush  having  a  metal  frame,  but  the  specifica- 
tion says  that  the  frame  may  be  made  of  any  desired  material  in  any 
known  way.  The  defendants'  brush  back  is  of  wood  which,  it  is  said, 
does  not  require  an  aperture  so  contracted  as  does  metal,  but  however 
this  may  be  it  is  obvious  that  in  order  to  hold  an  alleged  infringer  it  is 
necessary  to  show  that  he  has,  irrespective  of  the  material  he  may  use, 
adopted  the  method  of  the  claim.  Should  some  one  discover,  for  in- 
stance, a  material  for  a  brush  back  which  would  so  co-act  with  the 
plastic  material  that  the  latter  would  firmly  adhere  without  the  neces- 
sity for  a  recess  of  any  kind,  it  would  probably  not  be  contended  that 
a  method  of  manufacture,  which  dispensed  with  the  chambered  frame 
altogether,  infringed  the  claim  in  issue.  In  short,  if  for  any  reason 
the  defendants  are  enabled  to  dispense  with  one  of  the  elements  of  the 
daim,  or,  to  speak  more  accurately,  with  one  step  of  the  process,  they 
cannot  be  held  as  infringers.  That  they  dispense  with  the  chamber 
having  a  contracted  aperture  we  see  no  reason  to  doubt.  It  is  argued 
that  this  limitation  was  necessary  and  may  be  disregarded  or  omitted 
altogether. 

We  are  asked  to  reconstruct  the  claim  by  substituting  the  word  "face" 
for  the  word  "contracted"  and  adding  to  the  claim  the  following: 

"Said  face  apertore  being  sufficiently  narrow  or  contracted  to  retain  said 
composition." 

Whether  such  a  claim,  if  originally  inserted  in  a  patent  describing 
a  metal  brush  back,  would  disclose  invention  and  an  operative  method 
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of  construction  we  are  not  called  upon  to  decide ;  it  is  enough  that  the 
patentee  did  not  so  word  the  claim  and  it  is  beyond  the  province  of  the 
court  to  rewrite  it.  In  Keystone  Bridge  Co.  v.  Phoenix  Iron  Co.,  95 
U.  S.  274,  24  L.  Ed.  344,  Mr.  Justice  Bradley,  at  page  278  of  95  U. 
S.,  page  346  of  24  L.  Ed.,  says: 

'*They  [the  patentees]  cannot  expect  ttie  courts  to  wade  through  the  history 
of  the  art,  and  spell  out  what  they  might  have  claimed,  but  haye  not  claimed. 
*  *  *  But  the  courts  have  no  right  to  enlarge  a  patent  beyond  the  scope  of 
its  claim  as  allowed  by  the  Patent  Office.  ♦  ♦  ♦  As  patents  are  procured 
ex  parte,  the  public  is  not  bound  by  them,  but  the  patentees  are.  And  the  lat- 
ter cannot  show  that  their  inyention  is  broader  than  the  terms  of  their  claim, 
or,  if  broader,  th^  must  be  held  to  haye  surrendered  the  surplus  to  the  public** 

See,  also,  cases  cited  in  National  Bundling  Co.  v.  Williams,  44 
Fed.  190,  194,  12  L.  R.  A.  107. 

We  understand  that  the  judge  of  the  Circuit  Court  places  the  same 
construction  upon  the  claim  that  we  do.  He  regards  the  depositing 
of  the  heated,  plastic  material  in  a  chambered  brush  frame  having  a 
contracted  aperture  as  a  necessary  step  in  the  method  of  the  patent 
and  concludes  that  there  is  no  infringement  unless  the  raised  central 
portion,  or  "island,"  of  the  defendants'  brush  back  is  the  equivalent 
for  the  "contracted  aperture"  of  the  claim.  Believing  that  the  patent 
is  for  a  fundamental  invention  and  entitled  to  a  wide  range  of  equiva- 
lents he  concluded  that  the  defendants,  although  they  omitted  the 
"contracted  aperture"  in  their  method,  employed  an  equivalent  in  the 
raised  central  portion  of  their  brush  back. 

As  before  stated  we  regard  the  patent  as  one  for  an  improvement 
upon  known  methods  of  construction  and  entitled  to  a  limited  range  of 
equivalents  only.  The  brush  head  of  defendants  adheres  to  the  back, 
but  the  method  of  accomplishing  this  result  as  shown  and  claimed  in 
thepatent  is  wholly  absent. 

The  decree  is  reversed. 

TOWNSEND,  Circuit  Judge,  heard  the  argument,  participated  in 
the  consultation,  and  voted  to  reverse. 


Digitized  by  VjOOQ IC 


KAGRUM  y.  UNITED  STATES.  427 

a54  Fed.  658.) 

MACRUM  et  al.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Third  Circuit    May  18,  1907.) 

No.  30. 

1.  OOUBTB— JUBISDICTION   OF   ClBCUIT  COUBT— ENJOINING  WBIT  OF   EBBOB. 

A  Circuit  Court  of  the  United  States  sitting  in  equity  has  no  authority 
to  enjoin  a  party  to  a  Judgment  rendered  on  its  law  side  from  suing  out 
a  writ  of  error  from  the  Circuit  Court  of  Appeals  to  review  said  Judg- 
ment. 

[Bd.  Note. — Enjoining  proceedings  in  federal  courts,  see  note  to  Clapp  y. 
Otoe  County,  45  C.  C  A.  591.] 

2.  Judqicent—Satisfaction— CoMPKixiNQ   Entbt— Equity— JUBISDICTION. 

A  court  of  equity  is  without  Jurisdiction  of  a  suit  for  a  decree  requiring 
the  entry  of  satisfaction  of  a  Judgment  at  law,  the  court  which  rendered 
such  Judgment  having  full  power  over  it,  and  to  grant  any  relief  In  re- 
spect thereto  which  Justice  may  require. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  80,  Judgment,  §§  1707- 
1713.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Johns  McCleave,  for  appellants. 
Nathan  S.  Williams,  for  appellee. 

Before  DALLAS  and  GRAY,  Circuit  Judges,  and  HOLLAND, 
District  Judge. 

DALLAS,  Circuit  Judge.  The  United  States  filed  a  bill  of  com- 
plaint in  the  court  below,  the  first  five  paragraphs  whereof  set  forth 
that  in  a  proceeding  which  the  complainant  had  instituted  in  that  court 
for  the  condemnation  of  certain  real  estate  of  Nathaniel  G.  Macrum, 
trustee,  there  was  a  jury  trial  which  resulted  in  a  verdict  for  said 
Macrum  in  the  sum  of  $15,607.17,  with  interest  added  from  the  date 
of  condemnation  proceedings,  and  that  upon  this  verdict  a  judgment 
was  entered  in  the  sum  of  $17,526.04.  The  remainder  of  the  bill, 
and  the  decree  appealed  from,  are  copied  in  the  margin.^ 

We  know  of  no  precedent  for  a  decree  by  a  Circuit  Court  of  the 
United  States  sitting  in  equity,  forbidding  a  party  to  a  cause  upon 
its  law  side  from  suing  out  a  writ  of  error  for  review  of  any  review- 
able decision  in  such  cause.  The  authorities  which  maintain  that  in 
proper  cases  a  chancellor  may  restrain  proceedings  at  law  are  related 
to  a  chapter  in  judicial  history  which  has  no  pertinency  to  the  matter 
in  hand.  We  are  not  dealing  with  a  controversy  as  to  the  right  of 
courts  of  equity  to  enjoin  the  judgments  or  other  proceedings  of 
courts  of  law.  The  question  now  to  be  decided  concerns  no  such 
conflict,  but  is  simply  whether  a  Circuit  Court  of  the  United  States 
has  any  authority  whatever  to  prevent  the  suing  out  of  a  writ  of  error 
from  a  United  States  Circuit  Court  of  Appeals ;  and  this  question  we 
think  is  answered  by  the  act  of  March  3,  1891,  which,  in  establishing 
the  last-mentioned  courts,  required  them  to  exercise  their  appellate 

iSee  note  at  end  of  case. 
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jurisdiction,  without  vesting  elsewhere  any  power  to  obstruct  it 
Therefore  a  writ  of  error  from  a  Circuit  Court  of  Appeals,  if  warrant- 
ed by  the  statute,  is  of  right,  and  its  formal  allowance,  though  per- 
haps desirable,  is  not  requisite.  The  court  of  first  instance  has  no 
more  authority  to  decide  upon  its  propriety  in  advance  of  its  issu- 
ance than  it  would  have  thereafter,  when,  indubitably,  all  questions 
affecting  its  validity  or  efficacy  are  for  decision  by  the  court  from 
which  it  issued.  Pullman's  Palace  Car  Co.  v.  Central  Transportation 
Co.  (C.  C.)  71  Fed.  809 ;  City  of  WiUnington  v.  Ricaud,  90  Fed.  212, 82 
C.  C.  A.  578;  Louisville  Trust  Co.  v.  Stockton,  18  C.  C.  A.  408,  72 
Fed.  1 ;  Ex  parte  Virginia  Commissioners,  112  U.  S.  177,  5  Sup.  Ct 
421,  28  L.  Ed.  691 ;  State  v.  Farlee,  1  N.  J.  Law  (Coxe)  96.  It  would, 
however,  "be  a  waste  of  time  and  an  unnecessary  continuance  of  liti- 
gation to  simply  enter  an  order  setting  aside  the  injunction  and  re- 
manding the  cause  for  further  proceedings."  Ex  parte  National 
Enameling  Co.,  201  U.  S.  162,  26  Sup.  Ct.  404,  50  L.  Ed.  707.  The 
dismissal  of  the  bill  must  be  ordered  for  lack  of  equity  to  support  it 
Except  as  it  prayed  for  an  injunction,  the  substance  of  the  only  re- 
lief sought  by  it  was  that  an  entry  of  satisfaction  of  the  judgment  at 
law  should  be  decreed,  upon  such  terms,  if  any,  as  might  properly  be 
imposed.  But  to  accomplish  this  end  a  resort  to  equity  was  not 
requisite,  for  courts  of  law  are  not  incompetent  to  deal  justly  with 
their  own  judgments.  Holt  et  al.  v.  Dorsey  was  a  proceeding  at  law 
(12  Fed.  Cas.  428,  No.  6,647),  and  yet  the  Circuit  Court,  upon  motion 
made  in  that  proceeding  (16  Fed.  Cas.  1309,  Nos.  9,389,  9,390),  direct- 
ed an  entry  of  satisfaction  of  the  judgment  therein,  upon  its  being 
made  to  appear  that  such  entry  was  warranted. 

Under  ordinary  circumstances  we  would  not  intimate  any  opinion 
of  our  own  in  anticipation  of  possible  future  proceedings  in  a  lower 
court;  but  in  view  of  the  manner  in  which  tihis  controversy,  in  its 
entirety,  has  been  discussed  at  bar,  we  deem  it  proper  to  say,  as  per- 
haps tending  to  limit  litigation,  that,  as  at  present  advised,  we  think 
the  Circuit  Court,  sitting  at  law,  may  properly  dispose  of  this  whole 
matter  by  simply  directing  an  entry  of  satisfaction  of  the  judgment 
in  question,  upon  such  terms  (if  any)  as,  after  hearing,  it  shall  impose, 
respecting  "interest  *  ♦  ♦  since  date  of  verdict."  But  at  pres- 
ent we  decide  only  that  the  decree  for  a  preliminary  injunction  shall 
be  reversed,  and  that  the  cause  shall  be  remanded  with  direction  to 
dismiss  the  bill. 

It  is  so  ordered. 

NOTE. 
Bill  of  Complaint 
In  the  Circuit  Court  of  the  United  States  for  the  Western  District  of  Peon- 

aylvanla,  Sitting  in  Equity. 
No.  May  Term,  190T. 

Between  the  United  States  of  America,  Plaintiff,  and  Nathaniel  G.  Macnim, 
Trustee  for  Nathaniel  G.  Macrum,  Edward  A.  Macrum,  and  William 
Macrnm,  Indiyidnally  and  Attorney  in  Fact,  Defendants. 

6.  That  afterwards,  to  wit,  on  or  before  the  28th  day  of  August,  1906,  yonr 
orator  notified  William  Macrum,  Esq.,  one  of  the  defendants,  and  attornesT 
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at  law  and  In  fact  for  all  the  parties  in  interest,  that  it  was  ready  to  pay  the 
Judgment  and  interest  In  said  ease  on  proper  acknowledgment  of  satisfaction 
and  payment 

7.  That  In  pursuance  thereof,  your  orator  through  M.  C.  Gay,  of  the  United 
States  Engineer's  office,  agent  for  your  orator,  the  defendant  in  said  proceed- 
ings, paid  to  the  said  William  Macrum,  as  attorney  aforesaid,  the  sum  of 
seventeen  thousand  fiye  hundred  twenty-six  and  o^/ioo  ($17,520.04)  dollars, 
and  recrfved  from  him  a  receipt  therefor,  a  copy  of  which  is  hereto  attached 
and  made  part  hereof,  marked  "Exhibit  A,"  and  the  said  Macrum  also  en- 
tered on  the  record  of  the  case  the  following  acknowledgment  of  payment: 

I,  William  Macrum,  attorney  in  fact,  for  myself  and  as  attorney  in  fact 
for  Nathaniel  G.  Macrum,  Trustee,  Nathaniel  G.  Macrum,  Edward  A.  Mac- 
rnm,  plaintiffs  in  the  above-entitled  case,  by  virtue  of  the  power  of  attorney 
heretofore  filed,  do  hereby  acknowledge  payment  from  the  United  States  of 
$17,526.04,  said  amount  being  the  verdict  with  interest  included  to  the  date  of 
vei-dlct,  subject  to  claim  made  in  protest  for  interest  on  said  amount  since 
date  of  verdict  William  Macrum,  Atty.  In  Fact. 

August  28/06. 
Attest    H.  R.  Gamble. 

&  Your  orator  avers  that,  at  the  time  said  money  was  paid  and  said  re- 
ceipt taken,  it  was  fully  stated  and  understood  between  the  said  Macrum, 
attorney  as  aforesaid,  and  the  agent  of  your  orator,  that  the  payment  of 
«aid  sum  of  seventeen  thousand  and  five  hundred  and  twenty-six  o^/ioo 
($17,526.04)  dollars  was  in  full  payment  and  satisfaction  of  all  matters  in 
controversy  between  the  said  plaintiff  and  defendant,  except  that  said  at- 
torney for  plaintiff  contended  that  plaintiff  was  entitled  to  interest  to  the 
date  of  payment,  to  wit  August  28,  1906,  instead  of  May  16,  1906,  the  date 
of  the  rendition  of  the  verdict,  as  claimed  by  defendant,  and  said  attorney 
excepted  said  claim  from  said  acknowledgment,  as  shown  by  said  receipt 
above  set  forth.  And  your  orator  further  saith  that  it  was  fully  intended 
and  understood  between  the  attorney  for  the  plaintiff  and  the  attorney  for 
the  defendant  at  the  time  the  acknowledgment  of  payment  was  entered  of 
record  by  the  plaintifTs  attorney  that  said  acknowledgment  was  a  receipt 
and  a  release  to  the  defendant  of  all  matters  in  controversy  between  said 
plaintiff  and  defendant,  excepting  only  plaintiff's  claim  for  interest  as  afore- 
said, and  your  orator  avers  that  if  said  acknowledgment  on  the  record  is  not 
in  law  a  sufficient  acknowledgment  of  payment  and  release  by  plaintiff  to 
defendant  of  all  matters  in  controversy,  excepting  plaintiff's  claim  for  in- 
terest as  aforesaid,  that  it  was  omitted  from  said  acknowledgment  by  acci- 
dent or  mistake,  as  It  was  fully  intended  and  understood  by  the  parties  there- 
to at  the  time  of  making  said  acknowledgment  that  it  was  in  fact  a  full 
receipt  for  payment  and  a  release  of  all  matters  In  controversy  excepting  the 
dahn  of  interest  as  aforesaid. 

9.  That  your  orator  refers  to  and  makes  part  of  this  bill  of  complaint  the 
record  and  proceedings  thereon  of  said  suit  at  No.  69,  May  term,  1904,  of  your 
honorable  court  above  mentioned. 

lOl  That,  notwithstanding  the  payment  of  said  money  to  said  plaintiff 
and  the  receipt  and  acknowledgment  therefor  by  plahitiff,  the  said  plaintiff, 
for  the  purpose  of  harassing,  annoying,  and  injuring  your  orator,  threatens 
to  review  said  proceedings  by  appeal  or  writ  of  error,  and  to  retain  meanwhile 
the  money  paid  by  your  orator  as  aforesaid  in  payment  and  satisfaction  of 
ttid  verdict.  Interest  and  costs. 

II.  That  your  orator  has  no  plain,  adequate,  and  complete  remedy  at  law 
hi  the  premises,  and  therefore  needs  equitable  relief.  It  therefore  prays  your 
bonors: 

L  To  enter  a  decree  that  the  payment  by  the  defendant  to  the  plaintiff  of 
the  sum  of  seventeen  thousand  five  hundred  and  twenty-six  and  <»^/ioo  ($17,- 
526.04)  dollars  on  the  28th  day  of  August,  1906,  the  amount  of  the  verdict 
8Bd  interest  to  date  of  rendition,  was.  in  law,  payment  and  satisfaction  in 
fnll  of  all  matters  in  controversy  between  the  said  plaintiff  and  defendant 

n.  Or,  that  the  payment  by  the  defendant  to  plaintiff  of  the  sum  of  seven- 
teen thousand  five  hundred  and  twenty-six  and  o«/ioo  ($17,526.04)  dollars  on 
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the  date  above  mentioned,  being  the  amount  of  yerdict  and  interest  to  date  of 
rendition  of  said  verdict,  was,  in  law,  payment  and  satisfaction  in  full  of 
all  matters  in  controversy  between  i^aintifT  and  defendant,  with  the  excep- 
tion of  plalntiflTs  claim  for  interest  to  date  of  paym^it  to  wit,  interest  to 
the  28th  day  of  August,  1906,  in  place  of  interest  to  the  16th  day  of  May,  1906. 

III.  That  the  court  determine  and  enter  a  decree  in  accordance  therewith 
whether  or  not  the  defendant's  claim  for  interest  to  date  of  payment,  to  wit, 
August  20.  1906,  is  legal  and  Just,  and,  if  the  court  so  determine,  th^i  to  enter 
a  decree  that,  on  payment  of  said  amount  of  interest  so  found  to  be  due,  the 
plaintiff  shall  enter  upon  the  record  of  said  suit  acknowledgment  of  payment 
and  satisfaction  in  full.  If,  however,  the  court  determine  that  plaintiff's 
claim  for  interest  \b  without  warrant  of  law.  then  to  enter  a  decree  tliat  the 
plaintiff  shall  enter  acknowledgment  on  the  record  of  payment  and  satisfac- 
'■Jon  in  full. 

IV.  That  the  defendant  be  restrained  by  preliminary  injunction  from  ap- 
pealing said  suit  or  suing  out  a  writ  of  error  or  other  process  to  review  said 
suit  or  to  proceed  thereon  until  the  further  order  of  court 

V.  That  after  final  hearing  the  court  enter  a  decree  restraining  the  defend- 
ants from  appealing  said  suit  or  suing  out  a  writ  of  error  or  other  process 
to  review  said  suit,  or  to  proceed  therein  until  the  said  plaintiff  pays  back' 
to  defendant,  your  orator,  the  sum  of  seventeen  thousand  five  hundred  and 
twenty-six  and  o*/ioo  dollars,  with  interest  thereon  to  date  of  restoration. 

YI.  That  the  court  grant  such  other  and  further  relief  as  Justice  and  equity 
require  in  the  premises. 
YII.  That  your  orator  be  hence  dismissed  with  his  costs  in  tliis  behalf 
\08t  wrongfully  sustained. 

United  States  of  America, 
By  John  W.  Dunkle,  U.  S.  Attorney. 
John  W.  Dunkle,  Sol.  for  PUT. 
June  3,  1907. 
Western  District  of  Pennsylvania— -ss.: 

Before  me,  the  undersigned  authority,  came  John  W.  Dunkle.  United  States 
ittorney  for  the  Western  District  of  Pennsylvania,  who,  being  by  me  duly 
B^'orn  according  to  law,  doth  depose  and  say,  that  the  statement  of  facts 
10  far  as  they  are  personally  known  to  affiant  are  true  and  correct  as  above 
set  forth,  and  so  far  as  they  are  stated  on  information  and  belief  he  verily 
Relieves  them  to  be  true  as  above  set  forth.  Jno.  W.  Dunkle. 

Sworn  to  and  subscribed  this  3rd  day  of  January,  1906. 

H.  D.  Gamble, 
Clerk  U.  S.  C.  Court. 

Amendment  to  Bill. 

And  now,  to  wit,  January  8,  3907,  comes  the  plaintiff  by  its  attorney,  and 
by  leave  of  court  first  had  files  the  following  additional  or  supplemental 
prayer  for  relief  to  the  bill  of  complaint  filed  in  the  above-entitled  case,  to 
wit,  that  the  court  enter  a  decree  that  the  defendant  repay  to  plaintiff  the 
Slim  of  seventeen  thousand  five  hundred  and  twenty-six  »*/ioo  dollars,  with 
interest  thereon,  from  August  28,  1906,  to  the  date  of  repayment 

United  States  of  America, 
By  John  W.  Dunkle,  U.  S.  Attorney. 

Decree. 

And  now,  to  wit,  January  3,  1907,  this  cause  came  on  to  be  heard  upon 
bill  of  complaint  and  affidavits  of  M.  C.  Gay  and  N.  S.  Williams,  submitted 
therewith,  and  was  duly  argued  by  counsel  for  the  respective  parties,  and 
on  due  consideration  thereof  the  court  orders,  adjudges  and  decrees  that  a 
preliminary  injunction  forthwith  issue,  restraining  the  said  defendants,  their 
attorneys  or  agents,  from  appealing  or  suing  out  a  writ  of  error  or  other 
process  to  review  certain  proceedings  entered  at  No.  69,  May  term,  1904, 
of  this  court;  said  injunction  to  remain  in  force  until  the  further  order  of 
this  court 
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n.54  Fed.  545.) 

.flJTNA  INDEMNITY  CO.  Y.  J.  R.  CROWE  COAL  &  MINING  CO. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    April  27,  1907.) 

No.  2,354. 

1.  IwBURANCK— Employer's  Liability  Bond— Sionatube  of  Servant. 

Where  the  execution  by  a  servant  of  an  employer's  liability  bond  was 
not  made  a  consideration  for  nor  a  condition  of  the  creation  of  liability 
by  the  insurer,  but  the  latter  thereafter  continued  the  bond,  which  was 
not  signed  by  the  servant,  three  times  for  a  further  new  consideration, 
finbject  to  the  conditions  and  covenants  of  the  bond,  defendant  was  not 
entitled  to  object  that  it  was  not  liable  on  the  last  renewal,  because  the 
bond  was  not  originally  signed  by  the  servant  as  contemplated. 

[Ed.  Note. — For  cases  In  point,  see  Cent.  Dig.  vol.  28,  Insurance,  §  1041. 

Guaranty  Insurance,  see  note  to  American  Credit  Indemnity  Co.  v. 
Wood,  19  C.  C.  A.  271.] 

2.  Same— Notice. 

An  employer's  liability  bond  provided  that  the  Insurer  should  Indemnify 
the  employer  against  fraudulent  or  dishonest  acts  of  the  employ^  amount- 
ing to  embezzlement  or  larceny,  subject  to  the  condition  that  the  insurer 
should  be  notified  In  writing  of  any  fraudulent  or  dishonest  act  on  the 
part  of  the  employ^  which  might  Involve  a  loss  for  which  the  company 
was  responsible,  immediately  after  the  occurrence  of  such  act  should 
have  come  to  the  employer's  knowledge.  Held,  that  the  notice  required 
was  one  which  would  charge  the  employ^  with  the  commission  of  a 
felony,  and  hence  the  employer  was  not  bound  to  give  such  notice  until  it 
had  acquired  knowledge  sufficient  to  Justify  a  reasonable  man  In  making 
such  a  charge. 
8.  Same— Evidence. 

In  an  action  on  an  employer's  liability  bond,  evidence  held  to  sustain 
a  finding  that  plaintiff  gave  immediate  notice  of  the  employe's  default, 
after  acquiring  knowledge  that  such  default  amounted  to  the  crime  of 
embezzlement  or  larceny,  against  which  the  bond  only  granted  indemnity. 

4.  Same— Renewal— Contract— Representations. 

An  original  employer's  liability  bond  was  issued  in  1901,  insuring  plain- 
tiff against  the  employe's  misconduct  for  a  year.  It  was  renewed  for 
a  new  consideration  for  the  succeeding  year,  and  again  for  the  years 
1903  and  1904 ;  the  renewal  reciting  that  it  was  made  in  consideration  of 
$20  premium,  and  continued  the  bond  In  force  to  June  1,  1904,  "subject 
to  all  the  covenants  and  conditions  thereof."  Held,  that  the  renewal  did 
not  include  a  statement  issued  February  24.  190,3.  in  which  plaintiff 
represented  that  checks  signed  by  the  insured  employ^  should  be  safe- 
guarded by  certain  other  signatures,  so  that  a  failure  to  perform  such 
representation  did  not  relieve  defendant  from  liability  on  the  bond. 

5.  Same— Correspondence— Construction. 

Where  there  Is  doubt  and  uncertainty  concerning  the  effect  of  corre- 
spondence on  an  employer's  liability  bond,  such  doubt  should  be  resolved 
in  favor  of  sustaining  the  contract  as  executed  in  favor  of  the  insured. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  §  295.] 

6.  Same— Natitre  of  Contract. 

An  employer's  liability  bond  Is  essentially  a  contract  of  indemnity 
against  loss,,  governed  by  the  rules  applicable  to  ordinary  life  and  fire  in- 
surance policies. 

7.  Same— Application  for  Insitranoe- Acceptance. 

An  application  for  Insurance  is  a  proposition  to  the  Insurance  company 
which  must  be  accepted  as  made,  if  at  all. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  28,  Insurance,  §S 
196,  198.] 
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8.  Same— AcnoN  on  Policy— TBiAi>-lNSTBUonoNS—CoNSTBUcnoN. 

In  an  action  on  an  employer's  liability  bond,  the  court  charged  that  tfai 
employer's  statement,  made  by  plaintiff  and  pleaded  by  defendant  as  be- 
ing the  basis  and  part  of  the  contract,  was  confessed  by  the  pleadings  and 
admitted  to  have  been  executed  and  delivered  to  plaintiff  by  d^endant 
Held,  that  such  instruction  should  be  construed  to  mean  that  plaintiff 
admitted  only  that  the  statemoit  was  executed  and  delivered  for  some 
purpose,  and  not  that  it  was  the  basis  of  the  contract. 

9.  Pleading— Rbplt—Failubb  to  Vbbut— Effect. 

Rev.  St  Mo.  18d9,  §  746  [Ann.  St.  1906,  p.  731],  provides  that  when 
any  petition  or  other  pleading  shall  be  founded  on  any  instrument  of 
writing  charged  to  have  been  executed  by  the  other  party,  the  execation 
of  the  Instrument  shall  be  adjudged  confessed,  unless  the  party  charged 
to  have  executed  the  same  denies  its  execution  by  verified  answer  or  r^li- 
cation.  Held,  that  where  a  verified  answer  pleaded  that  a  written  in- 
strument had  been  made  by  plaintiff  to  defendant  and  was  the  basis  of 
an  employer's  liability  bond  sued  on,  plaintiff*s  failure  to  verify  its  replica- 
tion of  general  denial  only  admitted  the  execution  and  delivery  of  such 
instrument  and  was  sufficient  to  Join  issue  on  the  question  whether  the 
statement  was  the  basis  of  the  contract 

10.  Writ  of  BbBOB— Pbesuicptions— Yebdiot. 

Where  the  record  on  a  writ  of  error  does  not  clearly  show  that  the 
Jury's  finding  was  contrary  to  the  instructions  of  the  court  when  taken 
as  a  whole,  it  will  be  presumed  that  the  Jury  followed  the  Instructions, 
and  that  the  verdict  is  right. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  8,  Appeal  and  E^ 
ror,  §  8757.] 

11.  Same— Assignment  of  Ebbobs— Incobpobation  in  Bbief. 

Under  Circuit  Court  of  Appeals  rule  24  (150  Fed.  11),  declaring  that 
the  brief  for  the  plaintiff  in  error  shall  contain  a  specification  of  the  e^ 
rors  relied  on,  and  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged,  an  objection  that  a  false  or  misleading 
issue  had  been  tried  to  the  prejudice  of  plaintiff  in  error  could  not  be 
reviewed,  where  no  such  error  was  so  assigned. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  8,  Appeal  and  Br 
ror,  §  3094.] 

12.  Sake— Right  to  Allege  Ebbob. 

Where  the  trial  of  an  alleged  false  Issue  was  Induced  by  defradanfs 
own  procurement  over  plaintiff's  objection,  defendant  could  not  object 
thereto  on  a  writ  of  error. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  8,  Appeal  and  I^ 
ror,  §§  3591,  3593.] 

18.  Same— Pbejudice. 

Where  a  Judgment  was  for  the  right  party  and  In  the  Interest  of  snb- 
stantial  Justice,  it  will  not  be  reversed  on  a  writ  of  error  because  the 
court  proceeded  on  an  erroneous  theory. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  3,  Appeal  and  Br 
ror,  §  4034.] 

14.  Same— Scope  of  Review— Damages— Ezcessivenbss. 

Where  a  verdict  returned  in  the  federal  court  has  been  allowed  to  stand 
by  the  trial  Judge,  it  cannot  be  set  aside  on  appeal  as  excessive. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  voL  8,  Appeal  and  Bt- 
ror,  §  3948.] 

15.  SaICE— INSTBUCTIONS. 

Where,  in  an  action  on  a  fidelity  bond,  the  court  gave  an  tnstructlan 
with  reference  to  the  allowance  of  a  credit  in  favor  of  defendant  wheth» 
the  verdict  contravened  such  instruction  was  reviewable  <m  a  writ  of 
error. 
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16.  S▲ME^— Pbejudice. 

Where,  in  an  action  on  a  fidelity  bond,  the  verdict  returned  ^as  In 
strict  accord  with  the  proof  touching  the  amount  of  the  employe's  embez- 
zlement, and  under  no  theory  was  defendant  entitled  to  a  credit  which 
the  jury  disallowed,  defendant  was  not  entitled  to  a  reversal  because  the 
disallowance  of  such  credit  was  contrary  to  an  ambiguous  instruction 
with  reference  thereto. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Er- 
ror, §  4231.] 

Sanborn,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Missouri. 

W.  B.  Homer  (Botsford,  Deatherage  &  Young,  on  the  brief),  for 
plaintiflE  in  error. 

W.  F.  Guthrie  (Boyle,  Guthrie  &  Smith,  on  the  brief),  for  defend- 
ant in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  The  mining  company  brought  its  ac- 
tion against  the  indemnity  company  to  recover  on  a  contract  whereby 
the  latter  undertook  to  indemnify  the  former  to  the  extent  of  $5,000 
against  loss  which  might  be  occasioned  by  embezzlement  or  larceny 
of  its  funds  by  David  C.  Graves,  its  bookkeeper  and  cashier,  during 
the  year  beginning  June  1,  1903,  and  ending  June  1,  1904.  The  de- 
fendant agreed  to  indemnify  against  "fraudulent  or  dishonest  acts" 
of  Graves  ''amounting  to  embezzlement  or  larceny,"  subject,  however, 
to  a  condition  in  the  following  words: 

That  it  "shall  be  notified  in  writing,  ♦  ♦  ♦  of  any  fraudulent  or  dis- 
honest act  on  the  part  of  the  employee,  which  may  involve  a  loss  for  which 
the  company  is  responsible  hereunder,  immediately  after  the  occurrence  of 
such  act  shall  have  come  to  the  knowledge  of  the  employer." 

An  embezzlement  amounting  to  some  $7,000  occurred  while  the 
contract  was  in  force,  and  a  preliminary  notice  of  its  possibility  was 
given  the  defendant  on  May  28,  1904,  and  a  final  notice  of  its  ac- 
tual occurrence  was  given  June  24,  1904.  After  refusal  by  defend- 
ant to  reimburse  the  plaintiff  to  the  extent  of  $5,000,  this  suit  was  in- 
stituted in  the  Circuit  Court,  and  resulted  in  a  judgment  for  $4,409.23 ; 
that  being  the  amount  of  embezzlement  fotmd  to  have  occurred 
during  the  year  covered  by  the  contract.  On  this  writ  of  error  taken 
by  defendant  the  proceedings  below  are  challenged  (1)  because  the 
contract  was  not  signed  by  Graves,  (2)  because  immediate  notice 
of  loss  was  not  given,  (3)  because  of  breach  of  warranties  made  in 
the  statement  upon  the  faith  of  which  the  contract  was  made,  (4) 
because  the  verdict  was  excessive  and  contrary  to  the  court's  in- 
structions, (5)  because  erroneous  instructions  were  given  to  the  jury. 

Did  the  failure  of  Graves  to  sign  the  contract  invalidate  it? 

It  seems  to  have  been  originally  prepared  with  the  intention  of 
having  him  sign  it,  but  for  some  unexplained  reason  it  was  not  done. 
While  the  contract  is  denominated  a  bond,  it  has  few,  if  any,  of  the 
characteristics  of  a  bond.  It  is  essentially  a  contract  of  indemnity. 
Graves  was  mentioned  in  it,  nor  as  principal,  but  as  an  independ- 
83C.OJL— 28 
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ent  party.  No  reference  was  made  to  him  in  the  body  of  the  instru- 
ment, except  in  one  clause,  which  is  to  the  effect  that  Graves  will 
save  the  indemnity  company  harmless  from  any  loss  or  damage  it 
might  sustain.  Two  separate  and  distinct  contracts  between  different 
parties  appear  to  have  been  contemplated;  one  between  plaintiff  and 
the  indemnity  company,  consisting  of  a  contract  of  indemnity,  and 
the  other  between  Graves  and  the  indemnity  company,  consisting  of 
a  contract  of  guaranty.  In  the  former,  Graves  was  not  concerned; 
in  the  latter,  plaintiff  was  not  concerned.  The  execution  of  the  con- 
tract by  Graves  is,  in  terms,  made  neither  a  consideration  for  nor 
condition  of  the  creation  of  liability  by  the  indemnity  company.  The 
bare  fact  that  these  separable  contracts  were  possibly  originally  in- 
tended to  be  incorporated  in  one  writing  does  not  render  them  any. 
the  less  separable  and  distinct  in  their  nature  and  purpose. 

Moreover,  if  there  were  any  doubt  on  this  subject,  defendant  sub- 
sequently adopted  the  instrument,  as  it  was  actually  signed,  as  the 
contract  between  itself  and  plaintiff.  The  instrument  sued  on  was 
a  renewal  of  that  contract.  The  latter  was  made  June  14,  1901,  and 
insured  the  plaintiff  against  the  misconduct  of  Graves  for  the  period 
of  one  year  from  June  1,  1901,  to  June  1,  1902.  After  the  year  had 
expired,  an  obligation  for  a  new  consideration  paid  by  plaintiff  was 
executed  by  defendant  extending  the  insurance  so  as  to  cover  the 
year  ending  June  1,  1903.  A  like  extension  followed  covering  the 
year  ending  June  1,  1904.  During  this  latter  period  the  embezzlement 
in  question  occurred.  These  different  extensions  were  all  based  upon 
and  recognized  the  original  contract  of  June  14,  1901,  known  and 
numbered  by  the  defendant  as  bond  F.  1,774.  The  last  renewal 
bore  date  June  30,  1903,  and  reads  as  follows: 

**In  coDsideratioD  of  the  payment  of  the  sum  of  $20.00,  being  the  premium 
for  the  third  year  upon  bond  F.  1,774  of  the  iBtna  Indemnity  Company  for 
$5,000.  ♦  ♦  ♦  said  bond  is  hereby  continued  in  force  until  June  1,  1901, 
subject  to  ^all  the  conditions  and  covenants  thereof." 

These  renewals,  executed  for  valuable  consideration  received  and 
appropriated  by  defendant,  clearly  affirm  the  original  contract  not- 
withstanding the  absence  of  Graves'  signature  and  estop  it  from  as- 
serting its  invalidity  when  repeatedly  so  affirmed  by  it. 

Was  immediate  notice  of  loss,  within  the  meaning  of  the  contract, 
given  to  defendant?  This  question  is  presented  on  an  exception 
taken  to  the  action  of  the  trial  court  in  refusing  to  instruct  the 
jury  to  return  a  verdict  for  defendant.  Our  consideration  is  therefore 
limited  to  an  inquiry  whether  there  was  any  substantial  evidence 
before  the  jury  tending  to  show  that  the  required  notice  was  given. 

The  contract  of  indemnity  obligated  defendant  to  reimburse  plain- 
tiff for  the  pecuniary  loss  it  might  sustain  by  reason  of  fraudulent 
or  dishonest  acts  of  Graves  amounting  to  embezzlement  or  larceny. 
The  notice  required  to  be  given  was,  in  the  language  of  the  contract, 
"of  any  fraudulent  or  dishonest  act  of  Graves  involving  a  loss  for 
which  the  company  is  responsible*' ;  that  is,  a  loss  arising  out  of  em- 
bezzlement or  larceny  by  the  employe.  This  notice  was  required  to 
be   given,   not   immediately    after   any    fraudulent   or  dishonest  act 
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amounting  to  embezzlement  should  be  committed,  but  only  "immedi- 
ately after  the  occurrence  of  such  act  shall  have  come  to  the  knowl- 
edge of  the  employer."  From  this  analysis  of  the  contract  it  appears 
that  the  notice  required  was  cme  that  would  charge  the  employe 
with  the  commission  of  a  felony,  and  was  required  to  be  given  only 
after  knowledge  should  have  come  to  the  employer  of  the  commis- 
sion of  such  oflEense. 

In  the  case  of  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  342, 
22  Sup.  Ct.  833,  46  L.  Ed.  1193,  an  indemnity  contract  much  like 
the  one  now  before  us,  requiring  "immediate  notice,"  of  a  default, 
was  under  consideration,  and  it  was  held  that  a  notice  given  "with 
due  diligence  under  the  circumstances  of  the  case,  and  without  un- 
necessary or  unreasonable  delay,"  would  answer  the  requirement  of 
the  contract;  that  "immediate  notice"  is  given  when  it  is  reasonably 
immediate. 

In  American  Surety  Co.  v.  Pauly,  170  U.  S.  133,  145,  18  Sup.  Ct. 
552,  557,  42  L.  Ed.  977,  the  Supreme  Court,  in  considering  the  knowl- 
edge required  to  move  an  employer  to  give  a  notice  like  that  required 
in  this  case,  approved  an  instruction  given  by  the  trial  court  in  the 
following  words: 

"And  in  considering  this  issue  you  are  to  inquire,  first,  when  it  was  that 
the  plaintiff  became  satisfied  that  the  cashier  had  committed  dishonest  or 
fraudulent  acts  which  might  render  the  defendant  liable  under  this  policy. 
He  may  have  had  suspicions  of  irregularities.  He  may  have  had  suspicions 
of  fraud.  But  he  was  not  bound  to  act  until  he  had  acquired  knowledge  of 
some  specific  fraudulent  or  dishonest  act  which  might  involve  the  defendant 
In  liability  for  misconduct" 

And  in  doing  so  observed  as  follows : 

"It  may  well  be  held  that  the  surety  company  did  not  intend  to  require 
written  notice  of  any  action  upon  the  part  of  the  cashier  that  might  Involye 
loss,  unless  the  bank  had  knowledge,  not  simply  suspicion,  of  the  existence 
of  such  facts  as  would  justify  a  careful  and  prudent  man  In  charging  another 
with  fraud  or  dishonesty.  If  the  company  intended  that  the  bank  should  in- 
form it  of  mere  rumors  or  suspicions,  ♦  ♦  ♦  such  intentions  ought  to  have 
been  clearly  expressed  in  the  bond." 

These  authorities  place  a  reasonable  and  practical  construction  upon 
contracts  of  the  kind  in  question,  one  under  which  the  rights  of  both 
parties*  are  fairly  respected  and  protected.  The  serious  effect  of 
making  a  criminal  charge  upon  the  character,  business,  social  standing,, 
and  future  prospects  of  an  employe,  as  well  as  a  proper  apprecia- 
tion of  the  personal  responsibility  assumed  in  making  a  false  charge 
by  an  employer,  reasonably  call  for  great  circumspection  and  caution 
in  making  it  Immediate  notice — ^that  is,  literally  speaking,  instan- 
taneous notice — ^is  not  required  to  be  given,  but  only  such  notice  as 
reasonable  diligence,  under  all  the  circumstances  of  the  case,  dic- 
tates after  knowledge  of  facts  requiring  it  is  obtained.  And  this  is 
not  required  to  be  given  on  mere  rumor  of  irregularities  or  suspicion 
of  dishonesty;  neither  is  absolute  or  complete  knowledge  of  an  ac- 
complished crime  necessary  before  the  employer  is  required  to  act, 
but  only  such  knowledge  of  facts  as  would  justify  a  careful  and  pru- 
dent man  in  believing  a  crime  to  have  been  committed. 
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We  are  accordingly  brought  to  a  consideration  of  the  question 
whether  there  is  any  substantial  evidence  in  the  record  tending  to 
show  that  plaintiff  gave  "immediate  notice,"  as  just  defined,  after 
it  had  acquired  "knowledge,"  as  just  defined,  of  any  dishonest  acts 
of  its  employe  amounting  to  embezzlement  or  larceny. 

A  general  consideration  of  the  evidence  will  suffice  to  answer  the 
question.  Graves  had  been  a  trusted  employe  of  plaintiff  for  five 
or  six  years;  had  during  those  years  been  advanced  on  his  merits 
from  the  position  of  bookkeeper  to  that  of  secretary  and  cashier. 
He  handled  from  $50,000  to  $80,000  per  month.  Until  the  events 
next  referred  to  occurred,  no  suspicion  had  befallen  him.  On  April 
22,  1904,  plaintiff  employed  an  expert  bookkeeper  for  the  purpose 
of  revising  and  improving  its  system  of  bookkeeping.  This  expert 
immediately  entered  upon  the  discharge  of  his  general  task  and  soon 
discovered  that  there  was  a  discrepancy  of  $212.47  between  the 
cashbook  and  the  cash  in  the  cashier's  possession.  On  the  following 
day  Graves  was  advised  of  this  discrepancy,  admitted  its  correctness, 
and  gave  some  plausible  explanation  of  it.  The  expert  testified, 
in  substance,  that  he  was  satisfied  on  April  23d  that  there  was  a 
shortage  in  Graves*  accounts  and  irregularities  in  his  bookkeeping, 
and  that  there  was  great  room  for  improvement  in  the  system.  He 
gave  out  no  specific  information  about  the  amount  of  delinquency 
because,  as  he  says,  he  could  not  produce  evidence,  and  was  not 
prepared  to  make  any  absolute  statement  of  the  facts.  He  defines  what 
he  meant  by  the  word  "shortage"  by  saying : 

*'I  just  mean  this:  That  according  to  his  own  figures  as  he  had  thenu  and 
as  his  books  according  to  his  system  showed,  he  had  a  discrepancy  of  $212.47." 

The  above  are  the  substantial  facts  concerning  the  discovery  made 
on  April  23d,  the  date  from  which  defendant  claims  immediate  notice 
should  be  calculated;  but  the  expert  was  permitted  to  draw  de- 
ductions, not  only  from  the  facts,  but  from  the  appearance  of  Graves 
at  the  time.    He  testified  that  Graves  seemed  to  be  in  trouble.    That: 

*'If  a  man  is  laboring  under  a  great  strain,  and  feels  that  he  is  about  to  be 
discovered  in  criminal  acts,  he  will  certainly  show  some  evidence  of  fear,  and 
will  show  concern,  and  this  is  what  Mr.  Graves  showed— very  considerable 
concern." 

He  further  testified  that  Graves  appeared  to  droop  and  compkined 
of  feeling  sick.  It  was  from  such  nebulous  and  unsubstantial  data 
as  this  that  the  expert  was  made  on  cross-examination  to  draw  the 
deduction  that  he  believed  as  early  as  April  23d  that  there  was  a 
defalcation ;  and  it  is  on  this  general  kind  of  evidence  we  are  asked 
to  hold  that  plaintiflF  had  such  knowledge  of  the  commissic«i  of  the 
crime  of  embSszzlement  by  Graves  as  required  it  "immediately"  after 
April  23d  to  give  the  preliminary  notice  to  defendant 

This  evidence  seems  to  us  to  amount  to  nothing  more  than  ground 
for  a  suspicion  or  general  distrust,  and  certainly  does  not  necessarily 
warrant  the  conclusion  under  the  authorities  already  cited  that  plain- 
tiflF, whose  oflScers  co-operated  with  the  expert,  then  had  tiiat  kind 
of  knowledge  of  the  commission  of  the  crime  of  embezzlement  as 
would  justify  it  in  making  a  charge  of  that  kind  and  require  it  im- 
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mediately  thereafter  to  give  the  preliminary  notice.  All  the  evi- 
dence concerning  the  discovery  made  by  the  expert  on  the  first  day 
of  his  service  is  subject  to  inferences  of  different  kinds,  and  we  cannot 
say  that  they  were  consistent  alone  with  the  guilt  of  Graves.  Many 
a  bookkeeper,  without  doubt,  has  made  mistakes,  been  short  in  his 
cash,  confused  in  his  accounts,  and  shown  anxiety  and  distress  over 
them,  without  having  ccMnmitted  the  crime  of  embezzlement.  It 
is  certain,  we  think,  that  all  reasonable  men,  in  the  exercise  of  an 
honest  and  impartial  judgment,  would  not  have  concluded  from  the 
facts  as  disclosed  by  this  record,  with  all  the  reasonable  inferences 
deducible  from  them,  that  plaintiff  knew  on  April  23d  that  Graves 
had  committed  the  crime  of  embezzlement  or  larceny,  and  therefore 
we  cannot  hold  that  for  want  of  notice  of  loss  to  defendant  immedi- 
ately thereafter  recovery  is  precluded. 

C)n  April  23d  the  expert  commenced  and  prosecuted  a  thorough 
investigation  into  Graves'  accounts.  The  latter  had  adopted  ingen- 
ious devices  for  covering  his  defalcations.  More  money  had  been 
charged  to  expenses  than  ought  to  have  been,  less  money  had  been 
credited  to  customers  and  deposited  in  the  bank  than  ought  to  have 
been,  and  the  books  of  the  plaintiff  had  been  doctored  in  one  way  or 
another  to  meet  the  necessities  of  the  situation.  The  handling  of 
$50,000  to  $80,000  per  month  by  Graves  afforded  temptation  and  op- 
portunity alike.  The  expert  was  required  to  disentangle  these  ac- 
counts, and  in  so  doing  to  investigate  the  actual  transactions,  between 
defendant  and  divers  persons,  out  of  which  the  accounts  sprung. 
He,  in  connection  with  plaintiff's  officers,  devoted  himself  assiduously 
to  this  task  until  May  28th,  when  plaintiff  first  notified  defendant 
that  an  examination  of  the  accounts  was  being  made,  and  that  "there 
appeared  to  be  every  evidence  that  there  would  be  a  shortage,"  which 
it  would  call  upon  defendant  to  pay  under  its  renewal  bond  F.  1,774. 
The  examination  proceeded  until  June  24,  1904,  when,  the  expert 
testified,  he  was  first  certain  he  had  arrived  at  the  trulii.  On  that 
date  plaintiff  wrote  defendant  as  follows : 

"With  further  reference  to  my  letter  of  May  28th  and  our  conversation  of 
June  8th,  In  regard  to  probable  shortage  of  D.  C.  Graves,  our  fonner  book- 
keeper and  cashier,  the  accountant  who  has  been  checking  our  books  has  made 
report  to-day,  and  the  total  deficit  is  $7,121.25.  We  will  claim  protection  under 
bond  F.  1,774,  which  was  issued  June  1,  1901,  and  renewed,  your  No.  3,571, 
dated  June  30,  1903.  If  representative  of  your  company  wants  to  verify  our 
investigation,  we  have  everything  in  shape  so  that  he  can  do  so." 

Thereafter,  defendant  wrote  plaintiff  as  follows: 

"We  beg  to  acknowledge  receipt  of  your  favors  of  the  24th  Inst  and  of  the 
28th  ult.  addressed  to  Mr.  T.  H.  Mastln,  Jr.,  Kansas  City,  Mo.,  in  reference 
to  above  bond  [bond  F.  1,774].  We  have  to  state  that  the  information  con- 
tained in  said  letter  is  not  sufficient  to  establish  a  claim  imder  our  bond. 
Therefore  we  beg  to  notify  you  that  we  shall  reserve  all  our  rights  in  the 
premises.  Kindly  forward  to  us  at  once  for  our  information  a  verified  state- 
ment setting  forth  the  dates  and  amounts  of  each  item  of  the  alleged  deficit 
and  full  particulars  regarding  same." 

After  receipt  of  the  last  letter  plaintiff  proceeded  at  much  expense 
and  trouble,  occupying  the  time  of  a  paid  expert  for  two  months,  to 
prepare  and  send  to  defendant  the  information  requested  in  its  last 
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letter.  This  correspondence  strongly  suggests  a  waiver  of  any  im- 
perfect notice,  if  such  had  occurred;  but  we  find  no  occasion  to  re- 
sort to  that  doctrine.  The  foregoing  letters  clearly  indicate  by  their 
silence  on  the  subject  of  notice  that  defendant  had  received  all  the 
notice  required.  No  complaint  concerning  it  is  found;  but  in  de- 
fendant's last  letter  it  is  strongly  suggested  that  plaintiff  had  not 
made  sufficient  research  into  the  accounts  to  give  defendant  such 
information  as  it  required  to  determine  its  liability. 

As  we  understand  the  argument  of  defendant's  counsel,  they  place 
their  reliance  upon  the  evidence,  disclosing  plaintiff's  knowledge,  as 
early  as  April  23d,  of  facts  which  required  it  "immediately"  there- 
after to  give  the  notice ;  and  contend  that,  because  no  notice  was  given 
until  the  preliminary  notice  of  May  28th  and  the  final  one  of  June 
24th,  it  conclusively  appeared  that  no  immediate  notice  was  given  as 
required  by  the  contract.  We  have  already  discussed  and  disposed  of 
that  contention,  and  our  conclusion  is  only  reinforced  by  the  conduct 
of  the  parties  after  April  24th,  as  just  detailed.  From  all  the  evi- 
dence we  are  clearly  of  opinion  that  the  trial  court  committed  no 
error  in  refusing  to  instruct  a  verdict  for  defendant  on  the  ground 
that  no  immediate  notice  of  loss  was  given  to  defendant. 

The  cases  of  National  Surety  Co.  v.  Long,  60  C.  C.  A.  623,  125 
Fed.  887,  and  United  States  Fidelity  Co.  v.  Rice,  78  C.  C.  A.  164. 
148  Fed.  206,  relied  on  by  defendant,  have  no  application  to  facts 
such  as  are  disclosed  by  this  record.  In  those  cases  notice  was  re- 
quired to  be  given  immediately  after  the  occurrence  of  such  a  single 
definite  and  easily  ascertained  fact  as  readily  permitted  the  court  to 
fix  the  time  when  notice  was  required  under  the  contract.  In  this 
case,  on  the  contrary,  so  many  elements  of  law  and  fact  enter  into  a 
consideration  of  the  time  when  notice  was  required  as  renders  the 
determination  thereof  peculiarly  appropriate  for.  the  jury. 

Was  there  such  a  breach  of  warranty  of  failure  to  perform  con- 
ditions on  which  the  contract  of  indemnity  was  issued  as  precluded 
a  recovery  in  this  case? 

Some  time  before  February  24,  1903,  defendant  submitted  to  plain- 
tiff a  blank  form  of  a  statement,  consisting  of  questions,  with  spaces 
left  for  the  insertion  of  answers  thereto,  with  the  request  that  plain- 
tiff fill  in  the  appropriate  answers  and  sign  the  statement.  This 
document,  so  far  as  our  present  purpose  requires,  is  as  follows: 

"Employer's  statement  covering  application  made  by  David  C.  Graves,  of 
Kansas  City,  Mo.,  to  the  JEtna  Indemnity  Company,  Hartford,  Conn.,  for  an 
Indemnity  bond  in  the  position  of  cashier  and  bookkeeper  under  the  service  of 
the  undersigned  employer.  In  order  that  the  above  application  may  be  passed 
upon  at  once,  please  answer  fully  all  the  following  questions  in  so  far  as  tbey 
apply  to  the  given  case  and  return  at  your  early  convenience.  [Signed]  E.  &. 
Pegram,  Secretary"  [of  defendant  company]. 

"(1)  Amount  of  bond?    $5,000. 

"To  date  from?    February  1st,  1903,  to  February  15th,  1904. 

"(2)  To  whom  payable?  Give  exact  title.  The  J.  R.  Crowe  Coal  &  Min- 
ing Co.    ♦    ♦    ♦ 

**(14)  Will  he  be  authorized  to  sign  checks  on  your  behalf?    Yes. 

"Will  there  be  any  countersignatures  on  such  checks?  If  so,  whose?  Gca* 
eral  managers  or  presidents." 
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After  answering  many  other  questions  which  were  propounded, 
the  statement  concluded  with  the  following  words: 

"It  Is  hereby  agreed  by  the  undersigned  that  the  above  answers  are  to  be 
taken  as  conditions  precedent  to  and  as  the  basis  of  execution  of  the  said  in- 
demnity bond  and  in  consideration  of  the  issuance  of  said  indemnity  bond 
by  the  company;  It  is  further  agreed  that  the  checks  and  supervision  above 
described  shall  be  observed. 

"[Signed]  J.  R.  Crowe  Co&l  &  Mining  Co." 

Defendant  averred  in  its  answer  that  the  contract  sued  on  was 
made  in  reliance  upon  the  statement  of  February  24th  so  made  by 
the  plaintiff,  and  that  thereby  plaintiff,  among  other  things,  war- 
ranted that  Graves  should  not  sign  checks  without  the  countersig- 
nature of  either  the  general  manager  or  president  of  plaintiff  com- 
pany, and  that  the  plaintiff  breached  its  warranty  by  subsequently, 
during  the  year  covered  by  the  contract,  permitting  Graves  to  sign 
checks  without  the  safeguards  agreed  upon  and  warranted  to  be  en- 
forced. 

For  the  purposes  of  the  present  discussion,  we  may  assume  that  proof 
was  offered  and  given  tending  to  establish,  among  other  things,  that 
Graves  was  permitted  to  sign  checks  without  any  countersignature. 
The  trial  court,  at  the  request  of  defendant,  refused  to  instruct  the 
jury  that  the  answers  contained  in  the  statement  of  February  24th 
were  warranties,  and  that  if  any  of  them  was  not  true  in  fact  the 
contract  sued  on  was  void,  and  refused  on  like  request  to  instruct 
that,  if  checks  were  permitted  to  be  signed  by  Graves  without  counter- 
signatures of  the  general  manager  or  president,  the  contract  was 
avoided,  and  errors  are  duly  assigned  on  the  court's  action. 

Without  referring  to  other  breaches  of  warranty  relied  on  by  defend- 
ant, founded  on  the  statement,  the  foregoing  is  deemed  sufficient  to 
fairly  present  the  legal  proposition  involved. 

Counsel  for  plaintiff  contend  that  there  is  no  sufficient  evidence 
showing,  or  tending  to  show,  that  the  renewal  contract  sued  on  was 
executed  by  defendant  or  accepted  by  plaintiff  on  the  faith  of  the 
statement  of  February  24th,  and  therefore  that  no  breach  of  any 
warranty  contained  in  the  statement,  and  no  failures  to  perform  any 
of  its  promises,  can  affect  plaintiff's  right  of  recovery  in  this  case. 

The  contract  sued  on  makes  no  reference  to  the  statement  of  Feb- 
ruary 24th.     It  reads  as  follows: 

"Hartford,  Conn.,  June  30.  1903. 

"In  consideration  of  the  payment  of  the  sum  of  $20.00,  being  the  premium 
for  the  third  year  upon  bond  F.  1,774  of  the  JEtna  Indemnity  Company  for 
$5,000  issued  June  1,  1901  on  behalf  of  David  C.  Graves  in  favor  of  the  J. 
R.  Crowe  Coal  &  Mining  Company,  Kansas  City,  Mo.,  said  bond  is  hereby  con- 
tinued in  force  to  June  1,  1904,  subject  to  all  the  covenants  and  conditions 
thereof.    ♦    ♦    ♦ 

"[Signed]  Charles  Lindley,  President 

"B.  S.  Pegram,  Secretary." 

The  plain  and  unambiguous  language  of  the  contract  just  quoted 
shows  tiiat  what  the  parties  apparently  did  was  to  continue  in  force 
for  a  third  year  the  original  contract  known  as  bond  F.  1,774  "sub- 
ject to  all  the  covenants  and  conditions  thereof,"  and,  by  fair  and  rea- 
sonable intendment,  not  subject  to  the  terms  and  conditions  of  any 
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Other  instrument.  The  original  bond  1,774  was  a  lengthy  instrument 
containing  many  terms,  covenants,  and  stipulations  of  the  parties  and 
filled  with  many  conditions  of  defeasance  of  one  kind  or  another. 
To  all  those  terms,  covenants,  stipulations,  and  conditions  the  plain- 
tiff dearly  became  bound,  and  any  violation  of  any  of  them  might 
ipso  facto  have  defeated  recovery  on  the  contract  as  written.  In  the 
face  of  such  affirmative  reference  to  the  terms  and  conditions  of  one 
instrument,  and  in  the  light  of  the  accepted  maxim  "expressio  unius 
exclusio  alterius,"  it  requires  very  clear  proof  that  the  parties  in- 
tended to  contract  with  reference  to  any  other  instrument  containing 
other  terms  or  conditions. 

Turning  now  to  the  statement  of  February  24th,  we  perceive  noth- 
ing in  the  terms  employed  or  in  any  implications  suggested  to  in- 
dicate an  intention  to  make  the  statement  the  basis  of  or  consideration 
for  any  renewal  of  the  old  bond.  The  request  by  defendant's  sec- 
retary to  answer  the  questions  propounded  found  at  the  beginning 
of  the  statement  was  made  in  connection  with  the  representation  that 
Graves  had  just  made  an  application  to  defendant  for  an  indemnity 
bond  which  required  immediate  action  by  defendant.  The  genersd 
scheme  of  the  statement  and  the  language  used  indicate  that  the  bond 
contemplated  was  a  new  one,  just  applied  for  by  Graves,  and  one 
which  should  be  dated  February  1,  1903,  and  should  nm  to  Feb- 
ruary 15,  1904.  By  the  last  clause  of  the  statement  the  answers 
made  by  the  plaintiff  were  agreed  to  be  taken  as  conditions  precedent 
to  and  as  the  basis  of  execution  of  said  indemnity  bond;  that  is,  the 
bond  to  run  from  February  1,  1903,  to  February  15,  1904.  No  in- 
timation can  be  found  indicating  in  the  slightest  degree  that  the  par- 
ties intended  the  answers  to  the  questions  to  be  conditions  precedent 
to  or  to  form  the  basis  of  the  execution  of  any  other  bond  whatso- 
ever, and  certainly  not  of  the  renewal  bond  F.  1,774.  The  applica- 
tion and  statement  of  February  24th  seem  to  have  been  intended  for 
the  purpose  of  originating  a  new  contract— certainly  some  contract 
other  than  the  renewal  of  3ie  old  one  of  1901.  The  parties  were  com- 
petent to  contract  and  had  it  in  their  power  either  to  renew  the  old 
or  make  a  new  contract.  They  determined  to  renew  the  old  one, 
because  they  did  it;  and  the  application  of  Graves  for  a  new  one  to 
date  February  1,  1903,  and  running  to  February  15,  1904,  was  not 
accepted,  because  no  such  contract  as  that  application  contemplated 
was  ever  made.  Accordingly,  the  agreement  found  at  the  end  of  the 
statement  making  the  answers  to  questions  propounded  in  it  war- 
ranties or  conditions  precedent  to  the  validity  of  the  bond  has  no 
application  to  this  case. 

Parties  have  an  undoubted  right  to  make  their  own  contracts,  and, 
when  they  are  reduced  to  writing  in  plain  and  unambiguous  language, 
they  must  stand  as  written  and  be  enforced  accordingly.  It  does 
not  follow  that,  because  plaintiff  proposed  to  defendant,  or  was  willing 
to  make  the  truth  of  certain  statements  a  condition  precedent  to  lia- 
bility on  one  proposed  contract,  it  intended  to  make  those  statements 
conditions  of  liability,  if  some  other  and  different  contract  should  be 
afterwards  made  by  the  parties. 
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But  it  is  contended  that,  outside  of  the  language  employed  by  the 
parties  in  the  written  instrument,  they  agreed  by  correspondence  that 
the  warranties  contained  In  the  statement  of  February  24th  should 
be  conditions  precedent  to  the  validity  of  the  contract  renewing  the  old 
bond  F.  1,774.  We  find  no  such  agreement  in  any  correspondence  pass- 
ing betvv^een  defendant  and  plaintiff.  Many  letters  passed  between  de- 
fendant and  its  local  agents  in  Kansas  City  about  the  advisability  of 
having  an  employer's  statement  different  from  that  obtained  from 
plaintiff  prior  to  the  execution  of  tihe  original  contract  and  of  the  ne- 
cessity of  having  a  different  statement  made  before  any  further  renew- 
als should  be  granted.  An  effort  was  made 'to  so  connect  the  local 
agents  with  plaintiff  as  to  raise  a  presumption  that  it  must  have  known 
and  assented  to  defendant's  requirements,  but  such  knowledge  and  con- 
sent was  not  in  our  opinion  established. 

If  there  is  doubt  and  uncertainty  about  the  effect  of  the  correspond- 
ence upon  the  contract,  they  should,  on  familiar  principles,  be  resolved 
in  favor  of  sustaining  the  contract  as  made  and  signed,  and  not  of 
defeating  it ;  in  favor  of  the  insured,  rather  than  the  insurer.  National 
Bank  v.  Insurance  Co.,  95  U.  S.  673,  678,  24  L.  Ed.  663;  Grace  v. 
American  Central  Ins.  Co.,  109  U.  S.  278,  282,  3  Sup.  Ct.  207,  27  L. 
Ed.  932;  Moulor  v.  American  Life  Ins.  Co.,  Ill  U.  S.  335,  341,  4  Sup. 
Ct.  466,  28  L.  Ed.  447 ;  London  Assurance  v.  Companhia  De  Moagens, 
167  U.  S.  149,  159,  17  Sup.  Ct.  785,  42  L.  Ed.  113;  Liverpool,  etc., 
Ins.  Co.  V.  Kearney,  180  U.  S.  132,  136,  21  Sup.  Ct.  326,  45  L.  Ed. 
460 ;  McMaster  v.  New  York  Life  Ins.  Co.,  183  U.  S.  25,  40,  22  Sup. 
Ct  10,  46  L.  Ed.  64;  Royal  Ins.  Co.  v.  Martin,  192  U.  S.  149,  162, 
24  Sup.  Ct.  247,  48  L.  Ed.  385;  Bankers'  Mutual  Ins.  Co.  v.  State 
Bank  of  Goffs,  80  C.  C.  A.  32,  150  Fed.  78. 

Without  dwelling  on  the  improbability  of  rational  and  experienced 
business  men  making  a  contract  ignoring  the  language  of  the  statement 
of  February  24th,  and  expressly  making  it  subject  to  the  covenants 
and  conditions  of  some  other  instrument,  if  they  had  in  fact  agreed 
that  the  contract  should  be  subject  to  the  conditions  of  that  statement, 
a  brief  reference  to  certain  undisputed  proof  and  applicatory  law  will 
on  other  well-established  principles  dispose  of  this  case.  In  December, 
1902,  when  negotiations  were  in  progress  looking  toward  an  extension 
of  bond  F.  1,774  for  the  second  year,  which  had  then  partially  expired, 
defendant  wrote  its  local  agents  in  Kansas  City  informing  them  that 
the  employer's  statement  on  which  the  original  bond  was  based  was 
not  the  proper  one,  and  inclosed  a  blank  form  on  which  the  statement 
of  February  24th  was  subsequently  written,  to  be  filled  out  by  plain- 
tiff. The  blank  contained  no  reference  to  the  original  contract.  It 
was  left  to  plaintiff  to  fill  it  out  as  it  desired.  Accordingly,  it  filled  it 
out  as  already  seen,  with  no  reference  to  the  original  contract,  but  with 
particular  reference  to  a  proposed  bond.  It  amounted  to  a  proposition 
to  defendant,  in  effect,  that  if  it  would  issue  a  new  bond  on  Graves' 
pending  application  to  date  February  1,  1903,  and  to  run  to  February 
15,  1904,  it  would  agree  to  perform  certain  conditions,  and  that  the 

?jrfonnance  thereof  should  be  a  condition  precedent  to  its  validity, 
his  proposition  was  forwarded  to  the  home  office  of  the  defendant 
in  New  York  and  received  there  on  the  2d  day  of  March,  following. 
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Some  correspondence  ensued  between  the  defendant  and  its  local 
agents  in  Kansas  City,  not  shown  to  have  been  communicated  to  plain- 
tiff. After  which,  defendant,  regardless  of  the  terms  of  plaintiff's 
proposition,  returned  to  its  agents,  to  be  delivered  to  plaintiff,  a  re- 
newal of  the  original  bond  insuring  it  against  Graves'  defalcations 
from  June  1, 1902,  to  June  1,  1903. 

After  that  renewal  expired,  without  any  further  negotiations,  and 
without  making  any  reference  to  the  proposition  of  February  24th,  it 
executed  its  second  renewal  of  the  old  bond,  subjecting  plaintiff,  not 
to  the  covenants  and  conditions  of  the  application  and  statement  of 
February  24th,  but  to  the  terms  and  conditions  of  the  old  bond. 

The  contract  sued  on  is  essentially  a  contract  of  indemnity  against 
loss,  and  the  general  rules  governing  the  construction  of  ordinary  life 
and  fire  insurance  policies  are  applicable  to  it.  Jackson  v.  Fidelity  & 
C.  Co.,  21  C.  C.  A.  394,  75  Fed.  359,  365 ;  Guarantee  Co.  v.  Mechanics' 
Savings  Bank,  26  C.  C.  A.  146,  80  Fed.  766 ;  Champion,  etc.,  Co.  v. 
American  Bonding  &  Trust  Co.,  115  Ky.  863,  872,  75  S.  W.  197,  103 
Am.  St.  Rep.  356 ;  American  Surety  Co.  v.  Pauly,  supra.  The  state- 
ment of  February  21th  was  obviously  made  to  secure  favorable  action 
on  Graves'  pending  application,  and  in  effect  formed  a  part  of  it 

It  is  well  settled  that  an  application  for  insurance  is  a  proposition  to 
the  insurance  company  which  must  be  accepted  as  made,  if  at  all.  If 
a  policy  is  executed  and  offered  to  the  applicant  different  in  any  mate- 
rial respects  from  the  appHcation,  it  is  in  effect  a  rejection  of  the 
application,  and  a  new  proposition  by  the  company,  which  the  applicant 
may  accept  or  reject  at  his  pleasure.  Insurance  Co.  y.  Young's  Ad- 
ministrator, 23  Wall.  85,  23  L.  Ed.  152 ;  Minneapolis,  etc.,  Ry.  Co.  v. 
Columbus  Rolling  Mill,  119  U.  S.  149,  7  Sup.  Ct.  168,  30  L.  Ed.  376; 
McNicol  V.  New  York  Life  Ins.  Co.,  79  C.  C.  A.  11,  149  Fed.  141. 

From  the  foregoing,  as  well  as  from  a  consideration  of  all  the  evi- 
dence, which  has  been  critically  examined,  it  is  clearly  apparent,  we 
think,  that  defendant  never  accepted  the  proposition  found  in  the  state- 
ment of  February  24th,  but  for  reasons  satisfactory  to  itself  proposed 
to  renew  and  to  continue  the  liability  created  by  the  original  contract. 
That  proposition  of  defendant  was  accepted  by  plaintiff.  It  paid  for 
and  received  the  renewal  contract.  A  loss  occurred  under  it,  and  the 
defendant  must  be  held  to  respond  to  its  obligations  created  by  it.  We 
think  there  was  no  error  in  refusing  to  instruct  that  a  failure  to  observe 
the  conditions  of  the  statement  of  February  24th  entitled  defendant 
to  a  verdict. 

It  is  suggested  that  the  trial  court  found  as  a  fact  that  the  state- 
ment of  February  24th  formed  a  part  of  the  contract  sued  on.  We 
do  not  so  understand  it. 

The  correspondence  between  defendant  and  its  local  agents  at  Kan- 
sas City,  together  with  some  oral  testimony  attempting  to  bring  it 
home  to  plaintiff,  was  the  only  means  by  which  defendant  claimed  to 
connect  that  statement  with  the  contract.  The  contract  itself  made  no 
reference  to  it,  but  did  refer  to  another  instrument  as  its  basis.  Apart 
from  that  correspondence,  defendant's  counsel  neither  in  argument  nor 
brief  claimed  that  the  statement  was  the  foundation  of  the  contract 
in  suit  or  had  any  connection  with  it.    All  of  that  correspondence,  and 
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the  futile  attempt  to  show  plaintiff's  consent  to  it,  was  offered  subject 
to  plaintiff's  vigorous  objection  and  exception.  The  court  could  only 
have  received  it  subject  to  the  requirement  of  bringing  it  home  to  plain- 
tiff company.  At  the  conclusion  of  all  the  evidence,  the  court  obviously 
thought  that  no  such  connection  had  been  made,  for  in  its  charge  it 
made  use  of  the  following  language : 

'There  was  a  good  deal  of  correspondence,  you  will  recall,  introduced  in 
evidence  here  between  the  indemnity  company,  in  the  East,  and  the  local 
agents  representing  them,  in  Kansas  City.  I  admitted  that  correspondence, 
not  that  I  thought  It  was  binding  on  the  coal  company,  but  I  admitted  that 
evidence  to  show  the  history  and  the  development  of  the  transaction." 

The  view  of  the  trial  judge  so  expressed  was  regarded  by  the  de- 
fendant as  fatal  to  its  contention.  This  appears  from  the  exception 
which  it  took  to  the  charge  in  the  following  language: 

**The  defendant  excepts  to  that  part  of  the  charge  of  the  court  In  which  the 
-court  charged  the  Jury  that  the  correspondence  between  the  defendant  and  its 
agent  in  Kansas  City  was  not  binding  on  the  plaintiff.'' 

It  is  true  that  the  court  instructed  the  jury: 

**That  the  employer's  statement  made  bj»  plaintiff  dated  February  24,  1003, 
and  pleaded  by  defendant  in  its  answer  herein  as  being  the  basis  and  part 
of  the  contract  of  indenmity  sued  on,  stands  confessed  by  the  pleadings  and 
is  admitted  to  have  been  executed  and  delivered  to  plaintifT  by  defendant." 

But  this  is  not  a  declaration  that  plaintiff  admitted  that  the  statement 
was  the  basis  of  the  contract,  or  anything  more  than  that  it  was  ex- 
ecuted and  delivered  for  some  purpose  by  it.  If  it  was  intended  to 
state  any  further  admission,  the  meaning  of  the  pleadings  was  obvious- 
ly misconceived. 

The  defendant  pleaded  as  a  part  of  its  answer  that  plaintiff,  on  Feb- 
ruary 24,  1903,  executed  and  delivered  to  it  a  statement  partly  in  writ- 
ing and  partly  in  print,  and,  after  setting  out  the  same  and  the  signa- 
tures of  the  parties  thereto  in  full,  made  the  further  allegation  that, 
upon  the  basis  and  in  consideration  of  the  statement  so  executed,  it 
signed  and  delivered  to  plaintiff  the  contract  sued  on.  The  plaintiff 
for  its  replication  filed  a  general  denial,  without  verification,  of  all  the 
allegations  of  the  answer. 

Section  746,  Rev.  St.  Mo.  1899  [Ann.  St.  1906,  p.  731],  provides 
that: 

"When  any  petition  or  other  pleading  shall  be  founded  upon  any  instrument 
of  writing  charged  to  have  been  executed  by  the  other  party,  ♦  ♦  ♦  the 
execution  of  such  instrument  shall  be  adjudged  confessed  unless  the  party 
charged  to  have  executed  the  same  deny  the  execution  thereof  by  answer  or 
replication  verified  by  affidavit." 

The  failure  of  plaintiff  to  verify  its  replication  justified  the  court  in 
declaring  what  the  proof  unquestionably  showed  that  the  execution  of 
the  instrument  was  admitted,  but  did  not  justify  it  in  declaring  that 
it  was  admitted  that  the  statement  formed  the  basis  of  or  constituted 
a  part  of  the  contract  sued  on,  an  issue  which  was  the  subject  of  spir- 
ited contest  throughout  the  trial.  That  was  an  issue  tendered  sepa- 
rately from  the  other  by  the  defendant,  and  one  in  which  plaintiff  ef- 
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fectually  joined  by  the  unsworn  replication.  Hart  v.  Harrison  Wire 
Co.,  91  Mo.  414,  421,  4  S.  W.  123 ;  Cox  v.  Bishop,  56  Mo.  App.  135. 

It  is  also  true  that  the  charge  in  some  of  its  phases  apparently  pro- 
ceeds on  the  palpably  false  assumption  that,  notwithstanding  the  fact 
that  the  correspondence  and  evidence  failed  to  connect  plaintiff  with 
the  statement,  it  and  all  its  warranties  and  conditions  were  obligatory 
on  tlie  plaintiff ;  but  it  is  likewise  true,  as  already  pointed  out,  that  the 
court  refused  to  give  defendant's  instructions  that  a  breach  of  any  of 
the  warranties  or  conditions  found  in  the  statement  wojild  constitute  a 
defense  to  the  action.  After  a  careful  reading  of  the  charge  as  a  whole 
and  of  the  requests  refused,  we  have  reached  the  conclusion  that  the 
court  did  not  find,  or  intend  to  declare,  that  the  statement  of  February 
24th  formed  a  part  of  the  contract  sued  on.  On  the  contrary,  we  reach 
the  opposite  conclusion,  namely,  that  the  court,  by  holding  that  the 
correspondence  failed  to  bind  plaintiff  to  its  contents,  and  refusing  to 
give  defendant's  requested  instructions,  necessarily  concluded  that  the 
statement  of  February  24th  was  not  a  part  of  the  contract  sued  on. 
Moreover,  if  the  statement  formed  a  part  of  the  contract  the  evidence 
was  clear  and  undisputed  that  there  were  such  breaches  of  its  warran- 
ties as  precluded  recovery  by  plaintiff,  and  rendered  a  verdict  for  de- 
fendant inevitable.  But  the  court  itself  obviously  did  not  think  that 
such  result  was  inevitable,  because  it  permitted  a  recovery  by  plaintiff, 
and  after  full  deliberation  denied  a  motion  for  a  new  trial.  No  court 
would  have  granted  a  new  trial  quicker  for  a  disregard  by  the  jury  of 
its  instructions  than  the  learned  court  from  which  this  case  came.  For 
the  foregoing  reasons,  we  think  the  finding  of  the  jury  is  not  necessari- 
ly contrary  to  the  charge.  Where  the  record  does  not  clearly  show 
that  the  finding  is  contrary  to  the  instruction  of  the  court  when  taken 
as  a  whole,  the  presumption  is  that  the  jury  followed  it,  and  that  the 
verdict  is  right.    Gregory  v.  Morris,  96  U.  S.  619,  24  L.  Ed.  740. 

It  is  further  suggested  that  the  judgment  cannot  be  affirmed  without 
improperly  taking  cognizance  of  errors  committed  against  plaintiff 
when  it  has  prosecuted  no  writ  of  error  in  its  own  behalf,  and  that, 
if  we  could  do  so,  the  defendant  was  by  the  effect  of  the  combined 
errors  deprived  of  a  trial  according  to  the  law  and  evidence,  was  made 
to  try  a  false  issue,  and  that  other  issues  in  the  case  were  obscured  to 
the  prejudice  of  the  defendant  by  the  submission  of  the  false  issue  and 
confused  instructions  concerning  it.  We  cannot  appreciate  the  force 
of  these  suggestions  because  of  the  condition  of  the  record  and  charge 
of  the  court  already  considered,  and  particularly  because  of  the  fact 
that  counsel  for  defendant  has  assigned  no  error  calling  our  attention 
to  those  features  of  the  trial.  It  is  true  a  general  assignment  of  error 
was  made,  based  on  the  court's  refusal  to  instruct  a  verdict  in  favor  of 
the  defendant. 

But  rule  24  of  this  court  provides  that  the  brief  of  the  plaintiff  in  er- 
ror "shall  contain,"  among  other  things,  "a  specification  of  the  errors 
relied  upon  and  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged."  That  rule  was  intended  to  sharply 
direct  the  attention  of  the  court  to  the  vital  questions  at  issue  and  to  re- 
quire the  argument  of  counsel  to  be  concentrated  upon  the  important 
questions  in  controversy.    City  of  Lincoln  v.  Sun  Vapor  Street-Light 
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Co.,  8  C.  C.  A.  253,  59  Fed.  756,  758.  Counsel  for  defendant  con- 
formed to  this  rule,  and  specified  the  errors  which  they  are  now  relying 
upon,  and  gave  several  reasons  why  the  peremptory  instruction  should 
have  been  given  in  its  favor,  without  making  any  complaint  or  remote- 
ly suggesting  that  any  false  or  misleading  issue  had  been  tried,  or  that 
any  combination  of  errors  had  deprived  it  of  a  trial  on  the  law  and  the 
evidence,  or  that  any  issue  had  been  confused.  If  the  defendant  has 
not  yet  appreciated  that  it  did  not  get  a  lawful  trial  or  was  otherwise 
prejudiced  by  the  proceedings  below,  we  do  not  deem  it  our  duty  to  act 
for  it  and  assign  errors  in  its  behalf. 

Again,  if  any  false  issue  was  tried  below,  it  was  by  defendant's  own 
procurement.  It  offered  the  correspondence  to  show  an  agreement  be- 
tween the  parties  that  the  statement  of  February  24th  should  form  the 
basis  of  the  contract  sued  on.  That  evidence  was  objected  to  by  plain- 
tiff, and  admitted  at  defendant's  insistence,  over  plaintiff's  protest.  It 
signally  failed  to  support  defendant's  contention,  and  should  have  been 
excluded  or  ultimately  ruled  out.  The  experiment,  or  false  issue,  as  it 
is  called,  was  therefore  of  defendant's  own  seeking  and  at  plaintiff's 
great  trouble  and  expense.  Defendant,  even  if  it  had  assigned  the 
trying  of  such  false  issue  as  error,  cannot  be  heard  to  complain  of  the 
consequences  of  that  error  because  it  brought  them  upon  itself. 

After  a  careful  and  critical  consideration  of  the  terms  and  condi- 
tions of  the  contract  as  actually  executed  by  defendant  company  and  of 
all  the  evidence  introduced  by  defendant  to  add  to  or  vary  those  terms 
and  conditions,  we  cannot,  under  well-settled  law  recently  stated  by 
this  court  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  73  C.  C.  A.  Ill,  141 
Fed.  877,  4  L.  R.  A.  (N.  S.)  758,  reach  any  other  conclusion  than  that 
there  was  no  competent  evidence  to  ingraft  upon  the  contract  as  ex- 
ecuted any  of  the  warranties  or  conditions  found  in  the  statement  of 
February  24th.  The  judgment  was  in  harmony  with  this  conclusion, 
and  at  another  trial,  so  far  as  this  issue  is  concerned,  no  other  judg- 
ment could  be  lawfully  rendered.  If,  therefore,  any  errors  were  com- 
mitted adverse  to  defendant's  contention,  or  even  if  the  court  adopted 
any  erroneous  theory,  the  record  conclusively  shows  that  neither  of 
them  were  or  could  have  been  prejudicial  to  the  defendant's  real  rights. 
Such  should  therefore,  in  the  interests  of  a  rational  administration  of 
justice,  be  disregarded. 

It  was  recently  held  by  this  court  that,  even  if  a  trial  proceeded  on 
an  erroneous  theory,  if  the  judgment  reached  was  for  the  right  party, 
it,  in  the  interests  of  substantial  justice,  should  not  be  reversed  when 
it  is  clear  that  the  erroneous  procedure  or  error  did  not  prejudice,  and 
could  not  have  prejudiced,  the  rights  of  the  losing  party.  Cook  v. 
Foley  (C.  C.  A.)  152  Fed.  41.^  With  that  reasonable  doctrine  we  fully 
agree,  and  we  think  the  present  case  is  brought  within  its  contempla- 
tion. We  cannot  see  how  the  confusion  or  error,  if  any  such  existed 
in  the  trial  of  the  issue  last  referred  to,  injuriously  affected  the  defend- 
ant's chances  for  a  fair  trial  on  the  other  issues  of  the  case ;  but  if  they 
had  any  tendency  in  that  direction,  and  even  did  prejudicially  affect  the 
defendant's  rights,  it  is  not  complaining  about  it.  No  assignment  of 
error  to  that  effect  is  either  made,  specified  in  the  brief,  or  argued  by 
its  counsel.    In  such  circumstances  we  cannot  interfere. 
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Was  the  verdict  excessive  or  contrary  to  the  court's  instruction? 

We  are  not  at  liberty  to  consider  the  first  part  of  this  question.  The 
action  of  the  trial  court  in  allowing  the  verdict  to  stand  concludes  re- 
view by  us.  Illinois  Cent.  R.  Co.  v.  Davies,  76  C.  C.  A.  613,  146  Fed. 
247,  and  cases  cited.  But  whether  the  verdict  so  contravenes  the 
court's  instructions  as  to  require  a  reversal  of  the  judgment  is  open 
for  consideration.  The  court  gave  a  certain  instruction  relating  to  the 
allowance  of  a  credit  in  favor  of  the  defendant  of  the  sum  of  $1,500. 
The  facts  out  of  which  any  claim  to  such  a  credit  could  arise  are  as 
follows:  Crowe,  the  president  of  the  company,  with  a  view  of  en- 
couraging the  employe  in  the  early  stage  of  his  employment,  sold  him 
at  a  low  price  and  on  credit  a  few  shares  of  his  individual  holdings  of 
the  capital  stock  of  the  plaintiff  company,  with  an  understanding  that 
such  dividends  as  should  be  declared  on  the  shares  and  such  moneys  as 
Graves  might  from  time  to  time  pay  on  account  should  be  applied 
towards  the  agreed  price,  and  wiUi  the  further  understanding  that, 
whenever  Graves  should  leave  the  service  of  the  company,  the  shares 
should  be  returned  to  Crowe,  and  that  he  should  refund  to  Graves 
the  aggregate  of  what  he  might  have  paid  on  them.  Graves  died  in 
May,  1904,  and  under  the  agreement  between  him  and  Crowe  the 
amount  of  $1,500  was  due  from  Crowe  to  Graves*  estate,  pursuant  to 
the  understanding  mentioned.  The  defendant  pleaded  in  its  answer 
that  this  money  was  held  by  the  company  for  the  purpose  of  being  ap- 
plied in  reduction  of  Graves'  defalcation,  and  asked  that  the  amount 
thereof  be  credited  to  the  defendant  on  whatever  liability  should  be 
established  against  it.  The  instruction  in  question  is  not  entirely  clear. 
Two  different  meanings  are  imputed  to  it  by  opposite  counsel;  one 
consistent  with  the  verdict,  and  the  other  inconsistent  with  it.  Under 
no  conceivable  view  of  the  facts  did  the  plaintiff  company  have  any 
funds  in  its  hands  belonging  to  Graves  which  could  or  should  have 
been  applied  by  way  of  reduction  of  the  amount  due  it  by  reas(Mi  of 
Graves'  defalcation.  The  jury,  doubtless,  did  not  understand  the  in- 
struction to  require  the  allowance  in  favor  of  the  defendant,  and  did 
not  make  any  such  allowance  in  reaching  its  verdict,  and  it  is  fairly  to 
be  presumed,  from  the  fact  that  the  learned  trial  court  did  not  set  aside 
the  verdict,  that  he  did  not  understand  the  jury  had  misinterpreted  the 
instruction  in  question.  Where  the  record  does  not  clearly  show  that 
the  finding  of  the  jury  is  contrary  to  the  instruction  of  the  court,  the 
presumption  is  that  they  followed  it.  Gregory  v.  Morris,  supra.  In 
any  event,  the  failure  to  allow  the  credit  of  $1,500  did  not  prejudicial- 
ly affect  defendant's  rights.  The  verdict  reached  was  in  strict  accord 
with  the  proof  touching  the  amount  of  Graves'  embezzlement  during 
the  year  covered  by  the  contract,  and  if  the  jury  had  allowed  the  unjust 
and  unwarrantable  credit  it  would  have  been  error.  We  will  not  strain 
ourselves  to  find  a  technical  error  in  procedure  which  will  result  in  a 
substantial  error  in  fact. 

Were  the  instructions  given  to  the  jury  on  the  subject  of  "immediate 
notice"  erroneous? 

We  have  carefully  examined  the  full  charge  and  all  the  observations 
of  the  court  bearing  upon  the  meaning  of  the  words  "immediate  notice 
of  loss/'  as  found  in  the  contract  sued  on,  and  find  them  in  substantial 
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accord  with  the. views  already  expressed  by  us  on  that  subject.  We 
are  unable  to  say  that  the  disconnected  expression  complained  of  by 
defendant's  counsel,  when  taken  in  connection  with  the  whole  charge^ 
conveyed  any  false  impression  to  the  jury. 

We  have  now  considered  all  the  important  questions  argued  by  coun- 
sel.    Others  of  less  moment  are  suggested  in  the  assignment  of  errors. 

To  them  we  have  given  careful  consideration,  and,  finding  nothing 
in  them  to  affect  the  result  already  foreshadowed,  the  judgment  must 
be  affirmed,  and  it  is  so  ordered. 

SANBORN,  Circuit  Judge  (dissenting).  The  main  defense  of  the 
-Etna  Company  was  that  the  employer's  agreement  of  February  24, 
1903,  constituted  the  inducement  of,  and  became  a  part  of,  the  contract 
of  indemnity  made  on  March  12,  1903,  and  renewed  on  June  30,  1903, 
and  that  the  covenants  of  the  Crowe  Company  therein,  to  the  effect 
that  there  should  be  a  countersignature  of  general  managers  or  presi- 
dents of  the  company  upon  the  checks  signed  by  Graves,  and  that  the 
bankbook  should  be  balanced  and  compared  monthly  with  the  cash- 
book  by  some  other  officer  or  person,  had  been  broken,  and  that  the 
Crowe  Company  falsely  stated  in  this  agreement  that  Graves'  accounts 
had  been  examined  on  February  12,  1903,  and  had  been  found  correct 
with  funds  on  hand  to  balance.  To  this  defense  two  principal  facts 
were  essential:  (1)  That  the  statement  of  February  24,  1903,  was  the 
inducement  and  became  a  part  of  the  contract;  and  (2)  that  its  cove- 
nants were  broken,  or  its  statements  false.  The  court  below  received 
the  evidence  offered  by  the  -^tna  Company  to  establish  the  first  fact, 
held  that  this  evidence  conclusively  proved  it,  charged  the  jury  to  that 
effect,  and  submitted  the  other  issues  of  fact  to  them  upon  that  ad- 
judication. The  employer's  statement  contained  this  covenant  by  the 
Crowe  Company: 

'*That  the  above  answers  are  to  be  taken  as  conditions  precedent  to  and 
as  the  basis  of  execution  of  said  indemnity  bond,  and  in  consideration  of  the 
issuance  of  said  Indemnity  bond  by  the  company,  it  is  further  agreed  that  the 
checks  and  supervision  above  described  shall  be  observed." 

The  iEtna  Company  proved  without  contradiction  that  more  than 
300  checks,  which  aggregated  more  than  $150,000,  were  issued  by 
Graves  without  the  countersignatures  covenanted;  that  the  loss  com- 
plained of  resulted  in  large  part,  if  not  entirely,  from  the  use  of  these 
checks ;  and  there  was  evidence,  conclusive  to  my  mind,  that  no  useful 
comparison  of  the  bankbook  with  the  cashbook  was  ever  made  by  any 
other  officer.  These  facts,  indeed  the  simple  undisputed  fact  that  these 
checks  were  issued  without  the  countersignatures,  and  that  they  caused 
the  loss,  constituted  a  complete  defense  to  this  action,  in  view  of  the 
finding  of  the  court  below  that  the  statement  was  a  part  of  the  contract, 
because  they  conclusively  demonstrated  the  fact  that  the  Crowe  Compa- 
ny had  committed  the  first  substantial  breach  of  the  agreement,  which 
consisted  of  mutual  covenants,  and  that  by  the  terms  of  its  contract  the 
policy  was  avoided.  Rice  v.  Fidelity  &  Deposit  Co.,  103  Fed.  427,  433, 
43  C.  C.A.  270,  276 ;  Hunt  v.  Fidelity  &  C.  Co.,  99  Fed.  242,  245,  39  C. 
C.  A.  496,  499 ;  National  Surety  Co.  v.  Long,  125  Fed.  887,  60  C.  C. 
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A.  623;  U.  S.  Fidelity,  etc.,  Co.  v.  Rice,  78  C.  C.  A.  164,  148  Fed.  206; 
Groton  Bridge  &  Mfg.  Co.  v.  Clark  Pressed  Brick  Co.,  136  Fed.  27, 
33,  60  C.  C.  A.  577,  683 ;  Atlas  Reduction  Co.  v.  New  Zealand  Ins.  Co., 
138  Fed.  497,  498,  71  C.  C.  A.  21,  22.  The  court  below  therefore  erred 
when  it  refused  to  instruct  the  jury  to  return  a  verdict  for  the  iEtna 
Company,  and  when  it  declined  to  charge  them,  as  requested,  that,  if 
the  coal  company  failed  to  perform  any  of  its  agreements  in  its  state- 
ment which  related  to  the  future,  the  contract  of  indemnity  was  re- 
leased, and  when  it  refused  to  instruct  them,  as  requested,  that  the 
truth  of  its  answers  therein  relative  to  the  past  was  material  to  the 
validity  of  the  contract  of  indemnity.  On  account  of  these  and  other 
errors,  the  judgment  below  ought  to  be  reversed,  and  a  new  trial  of 
this  action  should  be  ordered. 

The  majority  of  the  court  concede  these  errors.  They  agree  that  if 
the  employer's  statement  was  the  inducement,  and  became  a  part  of 
the  contract  of  indemnity,  the  iE'tna  Company's  defense  was  complete, 
and  the  court  should  have  instructed  tiic  jury  to  return  a  verdict  in  its 
favor.  But  they  are  of  the  opinion  that  the  judgment  should  be  af- 
firmed because  they  think  that  the  court  did  not  hold  or  instruct 
the  jury  that  the  employer's  statement  became  a  part  of  the  contract, 
because  in  their  opinion  there  was  no  substantial  evidence  to  that  ef- 
fect, and  because,  if  the  court  held  that  this  statement  was  a  part  of 
the  contract,  this  was,  in  their  opinion,  an  error  in  favor  of  the  JEtna 
Company  which  offsets  the  fatal  error  against  it. 

With  great  respect  for,  and  deference  to,  their  judgment  I  have 
found  it  impossible  to  bring  my  mind  to  their  conclusions. 

1.  That  the  trial  court  held  and  instructed  the  jury  that  the  em- 
ployer's statement  of  February  24,  1903,  was  the  inducement  and 
became  a  part  of  the  contract,  of  indemnity  in  suit  is  demonstrated  to 
my  satisfaction  by  these  facts,  which  the  record  discloses : 

(a)  When  the  employer's  statement  was  first  oflfered  in  evidence, 
the  court  reserved  its  ruling.  After  12  letters,  2  renewal  certificates, 
and  30  pages  of  oral  testimony  had  been  received  to  prove  that  it 
was  the  inducement  of,  and  that  it  became  a  part  of,  this  contract,  the 
JEtm.  Company  again  offered  the  statement,  the  court  admitted  it 
in  evidence  over  the  objections  of  the  Crowe  Company  to  the  effect 
that  the  evidence  was  insufficient  to  prove  that  it  was  a  part  of  the 
indemnity  contract,  and  no  countervailing  evidence  upon  this  sub- 
ject was  ever  produced. 

(b)  The  court  did  not  submit  to  the  jury  the  question  whether 
or  not  the  employer's  statement  of  Februar>'  24,  1903,  was  the  in- 
ducement and  a  part  of  the  contract;  but  in  delivering  its  charge  it 
read  to  them  certain  questions  and  answers  which  this  statement 
contained,  and  it  instructed  them  that  if  the  Crowe  Company  fraudu- 
lently made  those  answers,  or  if  it  dishonestly  or  negligently  failed 
to  fulfill  the  promises  which  they  evidenced,  it  could  not  recover 
in  this  action. 

(c)  It  did  positively  instruct  the  jury  that  this  statement  became 
the  basis  and  a  part  of  the  contract  in  these  words,  the  first  part  of 
which  may  be  found  in  the  opinion  of  the  majority: 


Digitized  by  VjOOQ IC 


-ETNA  INDEMNITY  CO.  V.  J.  B.  CROWE  COAL  <fe  MINING  CO.  449 

"There  was  a  good  deal  of  correspondence,  you  will  recall,  introduced  in 
evidence  here  between  the  indemnity  company,  in  the  East,  and  the  local 
agents  representing  them,  in  Kansas  City.  I  admitted  that  correspondence, 
not  that  I  thought  that  it  was  binding  on  the  company,  but  I  admitted  that 
evidence  to  show  the  history  and  development  of  the  transaction.  It  resulted 
in  the  end  in  the  indemnity  company  insisting  upon  an  application  and  ques- 
tions according  to  the  form  that  they  insisted  should  be  used  [this  form  was 
the  employer's  statement  of  February  24,  1903],  rather  than  a  form  used  for 
fraternal  organizations,  and  which  perhaps  had  been  used  upon  a  prior  occa- 
sion. Then  it  was  that  the  coal  company  made  answers  to  certain  questions 
which  are  very  Important  and  material  in  your  deliberations  in  the  jury  room 
after  you  have  retired  to  consider  your  verdict." 

The  court  here  read  to  the  jury  many  of  the  questions  and  answers 
in  this  statement,  and  then  continued  in  this  way : 

"Now,  in  answering  those  questions,  the  coal  company  further  agree,  over 
their  signature,  that  the  above  answers  are  to  be  taken  as  conditions  precedent 
to  and  as  a  basis  of  execution  of  said  indemnity  bond,  and  in  consideration 
of  the  issuance  of  said  indemnity  bond  by  the  company  it  is  further  agreed 
that  the  checks  and  supervisions  above  described  shall  be  observed.  So  that, 
as  the  company  had  the  right  to  insist  upon  that,  and,  secondly,  as  the  com- 
pany had  the  right  to  cancel  and  terminate  this  bond  at  any  time,  with  or 
without  good  reason,  simply  by  so  electing  and  so  declaring  in  writing  to  the 
coal  company,  the  mere  fact  that  these  questions  and  answers  were  made  in 
February,  1903,  would  date  back  as  well  as  ahead  and  form  a  part  of  the  bond 
upon  the  part  of  the  coal  company  upon  which  the  obligations  of  the  indem- 
nity company  would  rest,  and  which  must  be  construed  together  as  one  con- 
tract, although  upon  two  separate  pieces  of  paper,  and  which  must  be  taken 
together," 

And,  again,  the  court  charged : 

"Now,  the  indemnity  company  made  these  questions  and  answers  precedent 
to  a  recovery  upon  this  bond.  ♦  ♦  ♦  So  that  the  indemnity  company  had 
the  right  to  have  these  questions  answered,  and  one  of  the  questions  here 
Is:    Were  they  fairly  and  truthfully  answered?" 

And  then  the  court  proceeded  to  and  did  submit  that  question  to 
the  jury  under  erroneous  instructions,  wTien,  as  all  the  members  of 
this  court  ag^ee,  the  evidence  conclusively  answered  it  in  the  negative. 

Can  there  be  any  doubt,  in  view  of  these  facts  and  these  instruc- 
tions, that  the  court  below  held  and  charged  that  the  employer's 
statement  was  the  basis  and  a  part  of  the  contract  in  suit?  The  fact 
that  the  court  failed  to  grant  a  new  trial  furnishes  no  evidence  to 
the  contrary.  On  the  other  hand,  it  tends  to  prove  that  the  trial 
court  adhered  to  its  holding  at  the  trial,  that  it  still  held  that  the  state- 
ment was  a  part  of  the  contract,  but  that  the  evidence  failed  to  con- 
clusively prove  a  breach  of  its  covenants.  The  result  is  that  the  court 
held  and  charged  that  the  employer's  statement  was  the  basis  of, 
and  a  part  of,  the  contract,  and  submitted  to  the  jury  the  question 
whether  or  not  the  Crowe  Company  had  broken  the  covenants  it  had 
made  therein,  when  the  evidence  was  conclusive  that  it  had  done  so, 
and  the  court  should  have  g^ven  the  peremptory  instruction  for  the 
-^tna  Company,  which  it  requested.  The  failure  to  g^ve  this  in- 
struction was  an  error  both  prejudicial  and  fatal  to  the  iEtna  Ccmh- 
pany's  case.  If  it  had  been  given,  the  verdict  and  judgment  would 
have  been  in  its  favor,  and  the  iEtna  Company  assigned  and  relies 
83aaA.— 29 
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upon  this  error  for  its  reversal.    On  account  of  it,  it  is  in  my  judg- 
ment entitled  to  a  new  trial. 

w?.  An  endeavor  will  be  made  later  to  show  that  there  was  sub- 
stantial evidence  that  this  employer's  statement  was  the  inducement 
and  a  part  of  the  contract,  and  that  the  trial  court  was  right  in  its  rul- 
ing to  that  effect. 

But,  if  that  court  was  in  error  in  this  respect,  that  error  is  not  as- 
signed, and  it  does  not  extract  the  vice  of  the  fatal  error  challenged 
by  the  2Etn2L  Company.  In  an  action  at  law,  a  federal  appellate 
court  has  no  jurisdiction  to  try  the  case  anew  and  to  determine 
whether  or  not  the  judgment  is  for  the  right  party.  It  is  a  court 
authorized  to  review  and  correct  the  errors  of  law  of  the  court  below 
in  the  trial  of  the  case,  and  these  alone;  nor  may  it  lawfully  weigh 
and  offset  the  errors  challenged  by  the  plaintiff  in  error  against  those 
against  the  defendant  in  error  which  are  not  assigned  and  affirm  or 
reverse  the  judgment,  as  in  its  opinion  the  balance  turns.  Every 
litigant  is  entitled  to  a  trial  by  jury  of  every  issue  of  fact  in  his  case 
without  any  error  of  law  in  the  trial  or  the  instructions;  and,  if 
any  error  prejudicial  to  him  has  crept  into  the  trial,  he  is  entitled  to 
a  new  trial  by  the  jury  without  error,  although  the  first  trial  may 
have  bristled  with  errors  in  his  favor.  Two  errors  do  not  make  a 
trial  without  error,  any  more  than  two  wrongs  make  a  right. 

It  is  true  that,  where  a  successful  party  was  entitled  upon  all  the 
issues  and  upon  all  the  evidence  in  the  case  to  a  peremptory  instruc- 
tion in  his  favor,  when  the  defeated  party  had  introduced  all  his 
evidence  and  rested  his  case,  and  it  is  plain  that  the  latter  could  have 
produced  no  other  evidence,  errors  in  subsequent  instructions  to 
the  jury  may  be  disregarded,  because  the  defeated  party  could  not 
have  recovered  in  such  a  case  in  any  event,  and  hence  such  errors 
could  not  have  prejudiced  him.  It  was  upon  this  ground,  and  not 
upon  the  ground  that  the  court  could  try  the  case  de  novo  and  affirm 
the  judgment  if  it  was  for  the  right  party,  that  the  judgfment  in  tlie 
late  case  of  Cook  v.  Foley,  81  C.  C.  A.  237,  152  Fed.  41,  was  affirmed. 
In  that  case  the  court  held  that  the  defeated  parties  were  permitted 
without  objection  to  bring  forward  all  the  proofs  which  they  had, 
and  to  try  out  the  single  issue  which  conditioned  their  entire  claim, 
the  issue  whether  or  not  there  was  fraud  or  gross  mistake  in  the 
employer's  estimates,  and  that  they  produced  no  evidence  to  sustain 
it.  In  that  case  it  appeared  in  this  way  that  they  were  not,  and 
could  not  have  been,  prejudiced  by  the  rulings  in  the  charge,  because 
they  could  not  recover  upon  the  entire  evidence  in  any  event. 

But  where  there  remains  any  issue  for  the  jury,  as  there  does  re- 
main in  this  case,  the  issue  of  notice  in  any  event,  there  this  rule  is 
inapplicable,  because  the  fact  does  not  appear  and  cannot  be  made 
to  appear  beyond  doubt  that  the  erroneous  ruling  did  not  prejudice 
and  could  not  have  prejudiced  the  defeated  party. 

The  legal  presumption  is  that  error  produces  prejudice.  It  is 
only  when  the  fact  so  clearly  appears  as  to  be  beyond  doubt  that  an 
error  challenged  did  not  prejudice,  and  could  not  have  prejudiced, 
the  complaining  party,  that  the  rule  that  error  without  prejudice  is 
no  ground   for  reversal   can  have  effect.     Deery  v.   Cray,  5  Wall. 
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796,  807,  808,  18  L.  Ed.  653;  Peck  v.  Heurich,  167  U.  S.  624,  629, 
17  Sup.  Ct.  927,  42  L.  Ed.  302;  Smith  v.  Shoemaker,  17  Wall.  630, 
639,  21  L.  Ed.  717;  Moores  v.  Bank,  104  U.  S.  625,  630,  26  L.  Ed. 
870;  Gilmer  v.  Higley,  110  U.  S.  47,  50,  3  Sup.  Ct.  471,  28  L.  Ed.  62 ; 
Railroad  Co.  v.  O'Brien,  119  U.  S.  99,  103,  7  Sup.  Ct  118,  30  L.  Ed. 
299;  Mexia  v.  Oliver,  148  U.  S.  664,  673,  13  Sup.  Ct.  754,  37  L.  Ed. 
602;  Railroad  Co.  v.  O'Reilly,  158  U.  Si  334,  337, 15  Sup.  Ct.  830,  39 
L.  Ed.  1006 ;  RaUroad  Co.  v.  McClurg,  8  C.  C.  A.  322,  325,  326,  59 
Fed.  860,  863 ;  Association  v.  Shryock,  20  C.  C.  A.  3, 11,  73  Fed.  774, 
781;  Railroad  Co.  v.  HoUoway,  52  C.  C.  A.  260,  114  Fed.  458;  Ar- 
mour &  Co.  V.  Russell,  75  C.  C.  A.  416, 144  Fed.  614,  615, 

This  was  a  trial  by  jury.  The  seventh  amendment  to  the  Constitu- 
tion reads: 

"In  suits  at  common  law,  where  the  value  In  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  Jury  shall  be  preserved;  and  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined,  in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

Of  the  latter  clause  the  Supreme  Court  said,  in  Parsons  v.  Bedford, 
3  Pet.  433,  446,  448,  7  L.  Ed.  732: 

"But  the  other  clause  of  the  amendment  is  still  more  important,  and  we  read 
it  as  a  substantial  and  independent  clause:  'No  fact  tried  by  a  Jury  shall  be 
otherwise  re-examined,  in  any  court  of  the  United  States,  than  according  to 
the  rules  of  the  common  law.'  This  is  a  prohibition  to  the  courts  of  the 
United  States  to  re-examine  any  facts,  tried  by  a  court,  in  any  other  man- 
ner. The  only  modes  known  to  the  common  law  to  re-examine  such  facts  are 
the  granting  of  a  new  trial  by  the  court  where  the  issue  was  tried,  or  to 
which  the  record  was  properly  returnable ;  or  the  award  of  a  venire  facias  de 
novo  by  an  appellate  court,  for  some  error  of  law  which  intervened  in  the 
proceedings." 

And  this  statement  has  been  often  reaffirmed  by  the  Supreme  Court. 
Barreda  v.  Silsbee,  21  How.  146, 166, 16  L.  Ed.  86 ;  Justices  v.  Murray, 
9  Wall.  274,  277,  19  L.  Ed.  658;  Miller  v.  Life  Ins.  Co.,  12  Wall. 
285,  300,  20  L.  Ed.  398;  Insurance  Co.  v.  Comstock,  16  Wall.  258, 
269,  21  L.  Ed.  493 ;  Insurance  Co.  v.  Folsom,  18  Wall.  237,  249,  21 
L.  Ed.  827 ;  Railroad  Co.  v.  Fraloff ,  100  U.  S.  24,  31,  25  L.  Ed.  531 ; 
Lincoln  v.  Power,  151  U.  S.  436,  438,  14  Sup.  Ct.  387,  38  L.  Ed.  224; 
Chicago,  Burlington  &  C,  R,  Co.  v.  Chicago,  166  U.  S.  226,  246,  17 
Sup.  Ct  581,  41  L.  Ed.  979 ;  Capital  Traction  Co.  v.  Hof,  174  U.  S. 
1,  9,  19  Sup.  Ct  580,  43  L.  Ed.  873. 

This  appellate  court,  therefore,  has  no  power  to  re-examine  the 
issue  of  fact  whether  or  not  the  employer's  statement  became  a  part 
of  the  indemnity  contract.  The  only  way  in  which  that  issue  can  be 
lawfully  re-examined  is  by  the  grant  of  this  court  of  a  new  trial  by 
a  jury  on  account  of  an  error  in  law  at  the  former  trisd.  The  JEtns, 
Company  has  the  constitutional  right  to  a  trial  of  that  issue  by  a  jury ; 
that  is  to  say,  by  a  trial  court  consisting  of  a  judge  and  a  jury,  a 
court  presided  over  by  a  judge,  who  assists  and  directs  the  jury  and 
makes  his  rulings  upon  the  admission  and  rejection  of  evidence  and 
announces  the  rules  of  law  which  govern  the  trial  in  the  trial  court 
where  the  parties  and  witnesses  are  present  and  ready  to  submit  their 
proof  and  conform  their  acts  to  those  rulings.  A  jury  trial  is  not  a 
trial  by  12  men,  nor  by  an  appellate  court,  but  by  12  men  presided  over 
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by  a  judge,  who  makes  his  rulings  in  the  course  of  the  trial  while  wit- 
nesses and  parties  are  present  and  ready  to  act 

The  reason  why  the  appellate  court  may  not  lawfully  disregard 
conceded  errors  properly  assigned,  because  there  were  counter  errors, 
is  that  the  litigants  have  the  right  to  correct  rulings  at  the  trial  and 
not  in  the  appellate  court  alone,  to  the  end  that  they  may  know, 
while  they  are  trying  the  case,  while  they  have  their  witnesses  and  evi- 
dence at  hand,  to  what  issues  to  direct  their  proof  and  how  to  con- 
duct their  trial  in  view  of  the  rules  of  law  which  the  court  finds  con- 
trol the  hearing.  One  has  no  just  and  fair  trial  by  jury  according 
to  the  course  of  the  common  law  who  is  compelled  to  go  to  the  jury 
under  erroneous  rulings  and  instructions,  and,  when  right  rulings 
are  announced  by  an  appellate  court,  is  deprived  of  all  opportunity 
to  present  his  witnesses  and  his  evidence  in  the  light  and  knowledge 
of  the  correct  rulings.  No  better  illustrations  of  this  rule  can  be 
found  than  the  case  at  bar,  in  which  it  seems  to  me  it  is  to  be  disre- 
garded, and  the  cases  from  the  Supreme  Court  which  follow,  in 
which  it  is  asserted  and  applied. 

At  the  trial  below  the  court  received  in  evidence,  upon  the  issue 
of  fact  whether  or  not  the  statement  became  a  part  of  the  contract 
of  indemnity,  12  letters,  2  other  writings,  and  more  than  30  pages  of 
oral  testimony,  and  then  admitted  in  evidence  the  statement,  and  held, 
and  charged  the  jury,  that  it  was  a  part  of  the  contract  of  indemnity. 
Of  course,  when  the  court  below  admitted  the  statement  in  evidence 
and  held  that  the  proof  which  had  been  presented  made  it  a  part 
of  the  contract,  the  iEtna  Company  offered  no  more  evidence  upon 
that  issue.  If  the  court  had  held  otherwise,  the  ^Etna  Company  would 
have  had  the  opportunity  to  introduce,  and  doubtless  it  would  have 
introduced,  other  evidence  to  establish  the  fact,  for  the  record  strong- 
ly indicates  that  there  was  such.  That  company  relied,  however,  as 
it  had  a  right  to  rely,  upon  the  ruling  of  the  court  that  this  fact  was 
established,  and  upon  that  basis  it  prepared  its  argument  and  pre- 
sented its  case  to  the  jury.  If,  after  receiving  all  this  evidence  and 
holding  this  fact  established,  the  court  below  had  rejected  it  in  its 
charge  and  had  instructed  the  jury  that  it  did  not  establish  the  fact, 
it  would  have  committed  reversible  error,  because  it  would  thereby 
have  deprived  tfie  JEtnai  Company  of  the  opportunity  to  supply  its 
place  with  better  testimony  or  to  supplement  it  with  other  testimony, 
and  also  of  its  opportunity  to  prepare  and  argue  its  case  to  the  jury 
upon  the  decisive  issues  in  the  case  alone.  Harkison  v.  Harkinson, 
41  C.  C.  A.  201,  101  Fed.  71. 

In  a  trial  according  to  the  course  of  the  common  law,  every  liti- 
-gant  is  entitled,  before  he  goes*  to  the  jury,  to  a  ruling  upon  the  ad- 
missibility of  his  evidence  and  upon  its  sufficiency  to  be  submitted 
to  the  jury  to  establish  the  issuable  fact  to  which  it  is  directed,  to 
the  end  that  he  may  have  an  opportunity  to  produce  other  and  better 
evidence,  if  necessary,  and  to  properly  prepare  and  argue  his  case  to 
the  jury. 

If  this  court  now  withdraws  all  the  -^tna  Company's  evidence  upon 
this  crucial  issue  from  the  case,  or  if  it  here  adjudges  it  insufficient 
to  establish  the  fact  which  the  court  below  held  it  did  estaWish,  that 
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company  is  thereby  deprived  of  its  rightful  opportunity  to  produce  oth- 
er and  better  evidence  and  to  properly  prepare  and  argue  its  case  to 
the  jury. 

In  Deery  v.  Cray,  72  U.  S.  795,  806,  807,  18  L.  Ed.  653,  the  court 
erroneously  rejected  a  deed  offered  by  the  plaintiff.  The  defendants 
then  introduced  in  evidence  a  deed  and  a  chain  of  title  thereunder 
which  established  a  perfect  title  in  them,  even  if  the  plaintiff's  deed 
was  admitted  in  evidence,  and  when  he  sued  out  a  writ  of  error  they 
met  him  with  the  proposition  that  the  rejection  of  his  deed,  if  er- 
roneous, was  conclusively  shown  to  have  been  error  without  prejudice. 
But  the  Supreme  Court  overruled  the  position,  upon  the  ground  that, 
while  it  appeared  by  the  record  that  the  error  was  not  prejudicial, 
it  might  not  have  appeared  so  if  the  plaintiff's  deed  had  not  been 
rejected,  because  she  might  then  have  proved  that  the  defendants' 
deed  was  a  forgery  or  have  established  some  other  fact  fatal  to  it. 
The  case  is  not  only  persuasive,  but  controlling,  here,  for,  if  it  now 
appears  that  there  was  no  substantial  evidence  that  the  employer's 
statement  became  a  part  of  the  contract,  the  JEtna  Company  might 
and  doubtless  it  \YOuld  have  produced  other  evidence  that  it  was  so, 
if  the  court  below  had  not  held  that  its  evidence  was  sufficient  to 
establish  that  fact  and  submitted  to  the  jury  the  issue  of  its  breach 
upon  that  assumption.  To  the  same  effect  is  Peck  v.  Heurich,  167 
U.  S.  624,  629,  17  Sup.  Ct.  927,  42  L.  Ed.  302. 

Again,  the  error  of  the  court  below,  if  any,  in  receiving  the  evi- 
dence and  holding  it  to  be  conclusive  that  the  employer's  statement 
became  a  part  of  the  contract,  is  not  reversible  here,  because  the 
Crowe  Company  sued  out  no  writ  of  error,  and  a  defendant  in  error 
who  does  not  sue  out  a  writ  of  error  himself  cannot,  by  assigning 
cross-errors,  or  by  brief  or  argument,  confer  jurisdiction  upon  an 
appellate  court  to  consider,  review,  or  decide  rulings  against  him  in 
the  court  below.  BoUes  v.  Outing  Co.,  175  U.  S.  262,  268,  20  Sup. 
Ct.  94,  44  L.  Ed.  156 ;  Cleary  v.  Ellis  Foundry  Co.,  132  U.  S.  612, 
614,  10  Sup.  Ct.  223,  33  L.  fid.  473 ;  Canter  v.  American,  etc.,  Ins. 
Co.,  3  Pet.  307,  318,  7  L.  Ed.  688 ;  Chittenden  v.  Brewster,  2  Wall. 
191,  196,  17  L.  Ed.  839 ;  Loudon  v.  Taxing  District,  104  U.  S.  771, 
774,  26  L.  Ed.  923;  The  Maria  Martin,  12  Wall.  31,  40,  20  L.  Ed. 
251;  Clark  v.  Killian,  103  U.  S.  766,  769,  26  L.  Ed.  607;  U.  S.  v. 
Blackfeather,  155  U.  S.  180,  186,  15  Sup.  Ct.  64,  39  L.  Ed.  114; 
The  Stephen  Morgan,  94  U.  S.  599,  24  L.  Ed.  266;  Building  & 
Loan  Ass'n  v.  Logan,  14  C.  C.  A.  133,  134,  66  Fed.  827,  828 ;  Guar- 
antee Co.  V.  Phenix  Ins.  Co.,  124  Fed.  170,  59  C.  C.  A.  376 :  Pauly, 
etc.,  Mfg.  Co.  V.  Hemphill  Co.,  10  C.  C.  A.  595,  600,  62  Fed.  698, 
703. 

In  Chittenden  v.  Brewster,  2  Wall.  191,  196,  17  L.  Ed.  839,  the 
plaintiff  appealed,  and  the  defendant  attempted,  as  here,  to  defeat 
his  appeal  because  he  had  failed  to  prove  facts  essential  to  his  case, 
to  wit,  the  issue  and  return  unsatisfied  of  an  execution;  but  the  Su- 
preme Court  refused  to  consider  this  failure  of  proof  or  the  error 
which  the  appellees  averred  because  the  latter  had  not  appealed,  and 
said: 
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"If  the  appellees  desired  to  ayall  themselyes  of  this  error  In  the  decree, 
they  should  have  brought  a  cross-appeal.  By  omittiug  to  do  so,  they  admit 
the  correctness  of  the  decree  as  to  them.  The  case  stands  before  the  appel- 
late tribunal  the  same  as  if  the  error  had  been  waived  at  the  hearing." 

In  Cleary  v.  EUis  Foundry  Co.,  132  U.  S.  612,  10  Sup.  Ct.  223,  33 
L.  Ed.  473,  the  writ  of  error  was  sued  out  by  the  plaintiff;  but  the 
plaintiff  had  proved  no  case,  because  the  evidence  conclusively  estab- 
lished the  fact  that  his  cause  of  action  was  barred  by  the  statute  of 
limitations,  and  the  defendant  had  saved  this  error  by  objection  and 
exception,  but  had  sued  out  no  writ  of  error.  The  Supreme  Court 
held  that  it  could  not  take  cognizance  of  or  hear  this  objection,  and  it 
affirmed  the  judgment  against  the  defendant.  ' 

In  BoUes  v.  Outing  Co.,  176  U.  S.  262,  268,  20  Sup.  Ct.  94,  44  L. 
Ed.  156,  the  plaintiff  sued  out  a  writ  of  error,  and  the  defendant  urged 
two  defenses,  which,  if  sustained,  were  fatal  to  his  recovery;  but  it 
had  not  sued  out  a  writ  of  error.    The  Supreme  Court  said : 

"It  is  sufficient  to  say  of  these  that  the  defendant  did  not  take  out  a  writ 
of  error,  and  cannot  now  be  heard  to  complain  of  any  adverse  rulings  in  the 
court  below." 

So  imperative  and  indubitable  was  this  rule  found  to  be,  after  briefs, 
arguments,  and  deliberate  consideration,  that,  in  a  case  in  which  the 
defendant  below  sued  out  a  writ  of  error,  the  plaintiff,  without  suing 
out  a  writ,  argued  and  insisted  in  its  brief  that  a  judgment  against  it 
could  not  stand  because  there  were  errors  in  the  rulings  of  the  court 
below  against  it  upon  the  trial,  and  this  court  refused  to  consider  or 
review  these  rulings,  and  ordered  judgment  against  the  plaintiff,  that 
we  were  compelled  to  hold  upon  a  writ  of  error  subsequently  sued  out 
by  the  plaintiff  that  the  judgment  we  had  directed  must  be  reversed 
for  the  very  errors  which  the  plaintiff  had  tried  to  present  in  answer 
to  the  first  writ,  and  that  our  judgment  upon  that  writ  did  not  render 
the  questions  which  these  errors  presented  res  adjudicata.  Guarantee 
Co.  V.  Phenix  Ins.  Co.,  124  Fed.  170,  59  C.  C.  A.  376 ;  Wickliffe  v. 
Buckman,  12  B.  Mon.  (Ky.)  424;  Smith  v.  Bogenschultz,  14  Ky.  Law 
Rep.  305,  20  S.  W.  390,  391. 

\Vhen  a  case  comes  to  an  appellate  court  upon  a  writ  of  error  of  one 
party  only,  the  errors  in  his  favor  are  waived  by  his  opponent,  and 
the  question  for  the  appellate  court  is:  Were  the  rulings  challenged 
by  the  writ  and  the  assignment  of  errors  erroneous,  upon  the  assump- 
tion that  those  not  thus  challenged  were  correct?  And  the  coal  com- 
pany has  no  right  in  this  case  to  the  consideration  and  review  of  the 
rulings  against  it  upon  the  admission,  or  upon  the  effect  of  the  evi- 
dence offered  and  received  to  establish  the  fact  that  the  employer's 
statement  was  the  inducement  and  a  part  of  the  contract  of  indemnity. 

Moreover,  if  there  was  no  evidence  that  the  statement  was  a  part  of 
the  indemnity  contract,  the  submission  to  the  jury  of  the  questions 
upon  its  breach  and  the  charge  of  the  court  upon  them  constituted 
fatal  and  prejudicial  errors,  because  they  tended  to  withdraw  the  at- 
tention of  the  jury  from  the  issues  actually  involved,  and  to  lead  them 
to  decide  the  case  upon  false  issues,  and  in  that  way  to  reach  an  erro- 
neous result.    Every  litigant  has  the  legal  right  to  a  fair  and  impartial 
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trial  of  the  issues  which  his  case  presents  according  to  the  law  and  the 
evidence  applicable  to  those  issues  alone.  The  submission  to  the  jury 
for  their  consideration  of  extraneous  issues  or  of  evidence  which  is 
neither  relevant  nor  material  to  the  questions  upon  trial  is  a  violation 
of  this  right,  and  it  constitutes  a  fatal  error,  because  it  tends  to  with- 
draw the  attention  of  the  jury  from  the  issues  involved,  and  to  lead 
them  to  decide  the  case  upon  false  issues,  and  in  that  way  to  reach  an 
erroneous  result.  Nortiiwestem  Life  Ins.  Co.  v.  Stevens,  18  C.  C,  A. 
107,  112,  71  Fed.  268,  263 ;  Railroad  Co.  v.  Houston,  95  U.  S.  703,  24 
L.  Ed.  642;  Railroad  Co.  v.  Blessing,  14  C.  C.  A.  394,  398,  67  Fed. 
277,  281;  Union  Pac.  R.  Co  v.  Field,  137  Fed.  14,  16,  69  C.  C.  A. 
636,  637;  Frizzell  v.  Omaha  St.  Ry.  Co.,  69  C.  C.  A.  382,  384,  124  Fed. 
176,  178 ;  Equitable  Life  Assur.  Co.  v.  McElroy,  28  C.  C.  A.  366,  376, 
83  Fed.  631,  642;  Sparks  v.  Territory  of  Oklahoma,  146  Fed.  371,  373, 
76  C.  C.  A.  694. 

The  majority  argue  that  the  error  of  the  submission  of  these  false 
issues  cannot  be  considered,  because  it  was  invited  by,  was  favorable 
to,  and  was  not  assigned  as  error  by,  the  ^E'tna  Company;  but  the 
-/Etna  C<Mnpany  appears  to  me  to  have  objected  to,  and  to  have  as- 
signed as  error,  the  submission  of  these  issues  to  the  jury,  when  it 
requested  a  peremptory  instruction  that  they  should  not  be  submitted, 
and  that  the  court  should  direct  a  verdict  in  its  favor.  However  this 
may  be,  the  ruling  which  makes  these  issues  false  is  not  yet  made,  and 
will  not  be  made  until  the  opinion  in  this  case  is  filed.  It  is  in  argu- 
ment to  persuade  against,  and  if  possible  to  prevent,  this  court  from 
affirming  the  judgment,  on  the  ground  that  the  ruling  of  the  court  be- 
low that  the  employer's  statement  was  a  part  of  the  contract  was  erro- 
neous, and  to  prevent  it  from  thereby  making  the  issues  under  that 
statement  false,  that  the  contention  is  made  that,  even  if  that  conclusion 
were  reached,  there  would  still  be  reversible  error  in  the  trial,  because 
under  that  holding  the  case  would  have  been  submitted  to  the  jury  upon 
false  issues.  It  cannot  be  necessary  to  object,  except,  and  assign  error 
to  the  possible  ruling  or  decision  of  an  appellate  court  which  opposing 
counsel  seek  to  secure  before  it  is  announced  in  order  to  be  heard  to 
present  reasons  why  it  ought  never  to  be  made. 

The  considerations  and  decisions  which  have  now  been  presented 
have  led  my  mind  to  this  conclusion.  The  conceded  error  of  the  court 
in  refusing  to  instruct  the  jury,  as  requested,  that  the  evidence  con- 
clusively established  the  breach  of  the  covenants  of  the  employer's 
statement,  when  it  had  held  and  charged  that  this  statement  constituted 
the  basis  and  a  part  of  the  contract  of  indemnity  in  suit,  entitles  the 
^tna  Company  to  a  new  trial  of  this  case,  even  if  the  latter  ruling  was 
erroneous,  and  there  was  no  substantial  evidence  to  sustain  it  (1)  be- 
cause a  refusal  to  g^ant  a  new  trial  on  the  latter  ground  deprives  the 
-/Etna  Company  of  a  jury  trial  of  its  case  according  to  law  without 
error,  in  that  it  deprives  it  of  notice  and  knowledge  of  the  incompeten- 
cy and  insufficiency  of  its  evidence,  which  the  trial  court  held  com- 
petent and  sufficient,  at  the  time  of  and  during  the  trial,  while  wit- 
nesses and  evidence  are  at  command,  and  there  is  yet  time  and  op- 
portunity to  present  them,  and  of  its  opportunity  to  replace  or  supple- 
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ment  its  insufficient  evidence  and  to  prepare  and  present  its  evidence 
and  its  case  to  the  jury  with  knowledge  of  the  correct  rulings  of  law 
applicable  to  its  trial,  and  thus  deprives  it  of  undeniable  rights,  op- 
portunities, and  attributes  of  every  fair  trial  by  jury;  (2)  because  the 
error,  if  any,  in  the  ruling  that  the  statement  is  a  part  of  the  contract, 
is  not  challenged  by  writ  of  error,  and  is  not  reviewable  in  this  case; 
and  (3)  because,  if  it  were  error,  and  were  reviewable,  there  would 
still  be  reversible  error  in  the  trial,  in  that  the  case  was  submitted  to 
the  jury  under  false  issues  and  erroneous  instructions. 

3.  There  was  substantial  evidence,  sufficient  to  sustain  the  verdict 
of  a  jury,  that  the  statement  was  the  inducement  of,  and  a  part  of,  the 
contract  of  indemnity  made  in  March,  1902,  renewed  in  June,  1903, 
and  that  question  was  for  the  jury,  and  not  for  the  court  below,  nor 
for  this  court 

The  record  discloses  these  uncontradicted  facts :  The  original  bond 
indemnified  the  Crowe  Company  from  June  1,  1901,  to  June  1,  1902. 
The  indemnity  was  extended  from  June  1,  1902,  to  June  1,  1903,  by 
a  renewal  receipt,  which  was  delivered  to  the  Crowe  Company  on 
March  12,  1903.  It  was  again  extended  from  June  1,  1903,  to  June  1, 
1904,  by  a  renewal  receipt  dated  June  30,  1903.  The  embezzlements 
for  which  the  Crowe  Company  recovered  in  this  suit  extended  from 
May  28,  1903,  to  April  22,  1904,  and  a  part  of  them  fell  under  the  first, 
and  a  part  under  the  second,  renewal.  If  there  was  any  evidence  that 
the  employer's  statement  became  a  part  of  the  contract  which  worked 
the  first  renewal,  it  cannot  be  disregarded,  because  that  covers  a  portion 
of  the  embezzlements  recovered.  One  Mastin  was  a  member  of  a  firm 
of  insurance  agents  at  Kansas  City,  the  place  of  business  of  the  Crowe 
Company,  and  a  personal  friend  of  J.  R.  Crowe,  the  president  of  that 
company.  The  Mtm  Company's  place  of  business  was  Hartford,  in 
the  state  of  Connecticut.  Mastin's  firm  were  the  agents  of  the  JEtna 
Company,  delivered  to  Crowe  the  original  bond,  and  issued  other  in- 
surance from  other  companies  to  the  Crowe  Company.  He  testified 
that  all  the  business  between  the  JEtna  Company  and  the  Crowe  Com- 
pany was  conducted  through  his  firm;  that,  whenever  they  would  re- 
ceive a  letter  from  the  JEtna  Company  which  involved  answering,  they 
would  inform  the  Crowe  Company,  and  then,  after  seeing  them,  would 
ordinarily  report  or  write  back  to  the  JEtna  Company;  that  it  was 
necessary,  he  believed,  to  have  those  employers'  statements  signed, 
or  was  the  custom  of  the  companies  to  have  them  signed,  before  they 
issued  the  renewals ;  and  that  the  letters  between  the  iEtna  Company 
and  the  Crowe  Company  and  their  inclosures  were  sent  and  received. 
On  August  26,  1902 — ^the  bond  had  expired  on  June  1st  preceding — the 
Crowe  Company  had  no  existing  indemnity,  and  Mastin's  firm  wrote 
the  ^tna  Company  that  the  Crowe  Company  wanted  the  bond  con- 
tinued; but  Crowe  was  out  of  town,  and  they  could  not  get  anf  em- 
ployer's statement  from  him.  On  October  3, 1902,  the  -^tna  Company 
answered,  inquired  if  Crowe  had  returned,  and  requested  an  employ- 
er's renewal  certificate.  On  October  13,  1902,  Mastin's  firm  wrote  that 
they  had  no  employer's  statements  and  asked  for  a  supply.  On  Octo- 
ber 17,  1902,  the  ^tna  Company  answered,  inclosed  an  employer's  re- 
newal certificate  under  bond  F.  1,774,  David  C.  Graves,  asked  them  to 
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have  it  completed  in  full  by  the  company,  and  added :  "If  everything 
is  satisfactory,  renewal  receipt  will  be  issued  continuing  bond  in  force 
for  the  remaining  year."  On  November  11,  1902,  Mastin's  firm  wrote 
the  iEtna  Company  and  inclosed  the  employer's  renewal  certificate 
signed  by  the  Crowe  Company.  On  November  25th  following,  the 
-S^tna  Company  answered  that  it  had  received  the  letter  of  November 
21st  and  the  employer's  renewal  certificate  therein,  but  wrote: 

'IJpon  examining  this  certificate,  we  find  that  there  is  no  motion  in  same 
as  to  when  the  last  examination  or  audit  took  place.  We  therefore  cannot 
issue  this  renewal  receipt  until  we  have  some  advice  when  the  accounts  were 
last  audited.  We  inclose  herewith  another  blank,  which  please  have  filled  in 
properly,  and  if  everything  is  satisfactory,  renewal  receipt  will  be  issued." 

On  December  22, 1902,  Mastin's  firm  wrote  the  JEtna  Company  and 
inclosed  a  second  employer's  renewal  certificate  signed  by  the  Crowe 
Company.  This  certificate  stated  that  Graves'  accounts  were  last  ex- 
amined or  audited  on  August  1,  1901,  by  H.  D.  Buchanan  and  were 
found  correct  up  to  July  1,  1901.  On  December  26,  1902,  the  iEtna 
Company  answered  tiius: 

*'We  have  for  acknowledgment  your  favor  of  the  22d  inst.  inclosing  employ- 
er's renewal  certificate  in  connection  with  our  bond  No.  F.  1,774,  covering 
Mr.  David  C.  Graves,  in  favor  of  the  J.  R.  Crowe  Coal  &  Mining  Company. 
This  bond  was  not  renewed  when  it  expired  on  June  1,  1902,  owing  to  the  fact 
of  our  inability  to  obtain  employer's  renewal  certificate  properly  made  out. 
The  renewal  certificate  which  you  have  now  forwarded  us  is  properly  made 
out,  but  we  note  that  the  last  examination  or  audit  of  Mr.  Graves'  account 
took  place  on  August  1,  1901.  This  is  entirely  unsatisfactory  to  us  as  the 
faUmre  to  make  an  audit  in  a  period  of  nearly  a  year  and  a  half  is  from  our 
point  of  view  a  serious  drawback  to  renewing  this  business.  We  might  also 
say  that,  when  this  bond  was  originally  issued,  we  did  not  obtain  the  proper 
form  of  employer's  statement  for  this  class  of  risk,  as  you  sent  us  the  short 
form  F.  3  which  is  used  for  fraternal  societies  and  the  like,  instead  of  form 
F.  4,  which  is  more  complete.  We  are,  therefore,  unable  to  determine  how 
often  the  employers  propose  to  have  an  audit  made.  We  sum  the  matter  up 
then  to  the  effect  that  if  it  is  desired  that  this  bond  shall  be  renewed,  a 
complete  and  systematic  audit  of  Mr.  Graves'  account  must  be  made  in  a  busi- 
nesslike way,  and  the  employers  to  fill  out  and  send  to  us,  through  your  of- 
fice, the  inclosed  blank  form  of  employer's  statement,  F.  4." 

The  blank  form  of  employer's  statement  F.  4  is  the  employer's  state- 
ment of  February  24,  1903,  which  is  the  subject  of  this  litigation.  It 
was  inclosed  in  this  letter.  The  Crowe  Company  then  caused  an  ex- 
amination and  audit  to  be  made  of  Graves'  accounts,  filled  out  and 
signed  this  employer's  statement  F.  4,  and  on  February  25,  1903, 
Mastin's  firm  inclosed  it  in  this  letter  and  sent  it  to  the  JEtm  Company : 

"Please  find  enclosed  employer's  renewal  certificates — Indemnity  Bond — No. 
1774 — David  C.  Graves  In  favor  of  J.  R.  Crowe  CJoal  &  Mining  CJo.  The  above- 
named  firm  have  had  their  books  audited,  and  everything  is  found  to  be  in 
perfect  order.  Trusting  you  will  see  fit  to  renew  the  bond,  beg  to  remain. 
Tours  very  truly." 

On  March  2,  1903,  the  iEtna  Company  answered: 

••We  have  your  favor  of  the  25th  Inst  inclosing  employer's  statement  In  con- 
nection with  bond  F.  1,774  David  C.  Graves,  in  favor  of  the  J.  R.  Crowe  Coal 
&  Mining  Company,  and  in  reply  take  pleasure  in  handing  you  renewal  re- 
ceipt renewing  same  to  June  1,  1003,  which  we  trust  will  be  found  satis- 
factory," 
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On  March  5,  1903,  Mastin's  firm  returned  the  renewal  receipt,  and 
wrote  that  they  thought  "the  bond  should  be  renewed  from  the  date 
on  which  they  finished  auditing  their  books."  To  this  letter  the  ^tna 
Company  replied  on  March  9,  1903,  that  the  renewal  from  June  1, 
1902,  covered  past  embezzlements  during  that  time,  if  any,  that  many 
of  those  would  not  be  covered  by  a  renewal  from  February,  1903,  and 
added : 

'This  feature  la  inyariably  lost  sight  of  as  a  general  rule,  and  If  yon  will 
point  this  out  to  the  J.  R.  Crowe  CJoal  &  Mining  Company  they  will  under- 
stand the  situation  and  take  the  renewal  up,  continuing  bond  F.  1,774  with- 
out any  break.  Of  course  it  is  immaterial  to  us.  We  could  issue  a  new  bond 
from  today  coTering  Mr.  Graves,  but  we  would  require  to  have  some  new 
papers.  We  return  the  renewal  certificate  herewith,  and  shall  be  glad  to  hear 
from  you  if  this  is  satisfactory.  If  not,  we  shall  be  glad  to  issue  a  bond  from 
this  date  if  everything  is  in  order." 

Mastin's  firm  received  the  renewal  receipt  in  this  letter  on  March 
12,  1903,  delivered  it  to  the  Crowe  Company,  and  the  contract  was 
closed.  On  June  30,  1903,  the  bond  was  again  continued  in  force  to 
June  1,  1904,  subject  to  all  the  covenants  and  conditions  thereof. 

The  court  below  was  of  the  opinion  that  this  evidence  conclusively 
established  the  fact  that  the  statement  of  February  24,  1903,  was 
the  inducement  of,  and  became  a  part  of,  the  contract  of  renewal  of 
March  12,  1903,  and  that  the  June  renewal  continued  this  contract  of 
indemnity.  If  the  question  were  for  the  court,  I  should  be  unable  to 
resist  the  same  conclusion.  It  is  true,  as  pointed  out  by  the  majority, 
that  the  statement  contains  references  to  a  bond  as : 

"Amount  of  bond,  $5,000;  to  date  from  February  1,  1903,  to  February  15, 
1904." 

**B3mployer's  statement  covering  application  made  by  David  C  Graves  of 
Kansas  City,  Mo.  to  the  ^tna  Indemnity  Company,  Hartford,  Conn.,  for  an 
indemnity  bond." 

"It  is  hereby  agreed  by  the  undersigned  that  the  above  answers  are  to  be 
taken  as  conditions  precedent  to  and  as  the  basis  of  execution  of  said  indem- 
nity lK>nd,  and  in  consideration  of  the  issuance  of  said  indemnity  bond  by 
the  company,  it  is  further  agreed  that  the  checks  and  supervision  above  de- 
scribed shall  be  observed." 

But  these  statements  must  be  read  in  the  light  of  the  letters,  of  the 
acts  of  the  parties,  and  of  the  testimony  in  this  case,  in  order  to  rightly 
determine  the  question  whether  this  statement  was  made  and  received 
to  procure  a  new  bond  or  to  secure  the  renewal  of  the  old  one,  and 
when  this  is  done  the  evidence  appears  to  me  to  be  conclusive.  The 
letters  show  that  there  was  but  one  subject  of  this  negotiation.  None 
of  them  writes  or  treats  of  a  new  bond.  Every  one  of  them  writes  and 
treats  of  a  renewal  of  the  old  bond.  All  the  letters  from  Mastin's 
firm  ask  for  the  renewal  or  are  written  to  procure  it.  All  the  letters 
of  the  -S^tna  Company  prescribe  the  terms  upon  which  it  will  renew 
the  old  bond.  None  of  them  prescribes  any  terms  for  the  issuance  of 
a  new  bond.  None  of  them  mentions  a  new  bond,  except  the  letter 
of  March  9th,  in  which  the  renewal  was  finally  returned,  and  that 
states  that  the  issue  of  such  a  bond  would  require  new  papers.  From 
August  26,  1902,  until  December  26,  1902,  the  Crowe  Company  was 
constantly  seeking  a  renewal  of  the  old  bond,  never  a  new  bond    For 
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this  purpose  it  had  executed  and  sent  to  the  -^tna  Company  two  em- 
ployer's renewal  certificates.  If  one  of  those  certificates  had  been  ac- 
cepted, and  a  renewal  receipt  had  been  issued  upon  it,  would  not  that 
certificate  have  conditioned  and  become  a  part  of  the  contract  of  in- 
demnity? The  iEtna  Company  rejected  these  certificates.  The  rea- 
son why  the  employer's  statement  of  February  24th  is  in  the  form 
which  has  been  recited  and  repeatedly  refers  to  an  indemnity  bond  is 
made  plain  by  the  -^tna  Company's*  letter  of  December  26th.  It  there 
states  that  it  requires  this  form  of  employer's  statement  because  it 
did  not  originally  secure  this,  the  proper  form  of  statement  when  the 
original  bond  was  made.  During  all  this  time  the  Crowe  Company 
had  been  seeking  a  renewal  of  the  old  bond.  The  Mtna,  Company  had 
been  prescribing  the  terms  on  which  it  would  issue  one,  and  in  the 
letter  of  December  26,  1902,  it  gave  its  ultimatum.  It  rejected  the 
second  certificate.  It  sent  the  blank  form  of  employer's  statement  here 
in  issue  and  wrote: 

'*We  sum  the  matter  up,  then,  to  the  effect  that  if  it  is  desired  that  this 
bond  shall  be  renewed,  a  complete  and  systematic  audit  of  Mr.  Graves*  ac- 
count must  be  made  in  a  businesslike  way  and  the  employers  to  fill  out  and 
send  to  us,  through  your  office,  the  enclosed  blank  form  of  employer's  state- 
ment, F.  4." 

The  Crowe  Company  caused  the  audit  to  be  made,  filled  out  the  state- 
ment, signed  it,  and  sent  it  to  the  JEtna  Company  in  the  letter  of 
Mastin's  firm,  which  recited  its  transmission,  the  fact  that  the  audit 
had  been  made,  and  closed  with  the  words,  "Trusting  you  will  see  fit 
to  renew  the  bond,  beg  to  remain.  Yours  very  truly."  The  Crowe 
Company  had  thus  accepted  and  complied  with  the  terms  on  which 
alone  the  JEtna  Company  had  informed  it  that  it  would  renew  the 
bond,  and  the  JEtnsi  Company  then  immediately  issued  the  renewal 
receipt,  which  after  the  letters  of  March  5th  and  March  9th  the  Crowe 
Company  accepted  without  change.  To  my  mind  there  is  substantial 
and  compelling  evidence  that  the  employer's  statement  of  February 
24th  was  the  inducement  and  became  a  part  of  the  contract  of  indem- 
nity evidenced  by  this  renewal  receipt.  The  Mtnai  Company  had 
made  it  the  sine  qua  non  of  the  renewal.  The  Crowe  Company  had 
furnished  it.  The  -^tna  Company  had  received  it  and  had  issued  its 
renewal  receipt  upon  it.  This  seems  to  me  to  make  it  the  inducement 
of,  and  a  part  of,  the  contract  of  indemnity. 

If,  however,  this  be  not  so,  there  was  certainly  sufficient  evidence 
here  under  the  established  rules  of  law  to  entitle  the  iEtna  Company 
to  a  trial  of  this  issue  by  the  jury.  Wherever  the  evidence  upon  a 
matter  of  fact  is  of  such  a  character  that  reasonable  men  in  the  exer- 
cise of  an  impartial  judgment  may  honestly  reach  opposite  conclusions, 
the  question  is  for  the  jury.  Railway  Co.  v.  Ives,  144  U.  S.  408,  417* ; 
Chicago  &  N.  W.  Ry.  Co.  v.  De  Clow,  124  Fed.  142,  145,  61  C.  C.  A. 
34,  37 ;  Travelers'  Ins.  Co.  v.  Melick,  65  Fed.  178,  181,  12  C.  C.  A. 
544,  647,  27  L.  R.  A.  629 ;  Railway  Co.  v.  Jarvi,  3  C.  C.  A.  433,  437, 
438,  53  Fed.  65,  69 ;  Fuel  Co.  v.  Danielson,  6  C.  C.  A.  636,  57  Fed. 
915 ;  Railroad  Co.  v.  Kelley's  Adm'rs,  3  C.  C.  A.  589,  593,  53  Fed. 
459,  463 ;  Railway  Co.  v.  Ellis,  4  C.  C.  A.  454,  456,  64  Fed.  481,  483. 
Two  reasonable  men,  the  majority  of  this  court,  are  of  the  opinion 

112  Sup.  C?t.  679,  36  L.  Ed.  485. 
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that  this  evidence  fails  to  establish  that  the  employer's  statement  be- 
came a  part  of  the  indemnity  contract ;  one  reasonable  man,  the  trial 
judge,  who  saw  the  witnesses  and  noted  all  those  matters  not  capable 
of  record,  whose  opportunities  to  form  a  correct  judgment  were  su- 
perior to  those  of  any  of  the  members  of  an  appellate  court,  to  whose 
deliberate  opinion  upon  such  a  question  the  Supreme  Court  says  that 
the  appellate  court  should  pay  large  respect  (Patton  v.  Texas  &  Pac 
R.  Co.,  179  U.  S.  658,  660,  21  Sup.  Ct.  275,  45  L.  Ed.  361),  was  of  the 
opinion  not  only  that  there  was  substantial,  but  also  that  there  was  con- 
clusive, evidence  that  the  statement  became  a  part  of  the  contract. 
The  writer  is  of  the  opinion  that  the  great  preponderance  of  the 
evidence  sustains  this  conclusion.  Is  it  not  then  true  that  reasonable 
men  may  honestly  differ  upon  the  eflfect  of  this  evidence,  and  that  for 
that  reason  the  question  of  fact  is  for  the  jury,  and  should  be  returned 
to  them  for  trial? 

Moreover,  this  issue  of  fact  is  one  peculiarly  within  the  province  of 
the  jury  according  to  the  established  rule  of  decision.  The  question 
is  what  the  effect  of  the  12  letters,  the  2  renewal  receipts,  the  employ- 
er's statement,  and  the  30  pages  of  oral  testimony  is,  to  determine  the 
question  whether  the  employer's  statement  is  a  part  of  the  indemnity 
contract.  In  Rankin  v.  Fidelity  Trust  Co.,  189  U.  S.  242,  ^53,  23  Sup. 
Ct.  653,  557,  47  L.  Ed.  792,  the  Supreme  Court  said: 

"Although  the  construction  of  written  instruments  is  one  for  the  court,  where 
the  case  turns  upon  the  proper  conclusions  to  be  drawn  from  a  series  of  let- 
ters, particularly  of  a  commercial  character,  taken  in  connection  with  other 
facts  and  circumstances,  it  is  one  which  is  properly  referred  to  a  Jury." 

In  Etting  V.  Bank,  11  Wheat.  59,  6  L.  Ed.  419,  Chief  Justice  Mar- 
shall said : 

"Although  it  is  the  province  of  the  court  to  construe  written  instruments, 
yet  when  the  effect  of  such  instruments  depends,  not  merely  on  the  construc- 
tion and  meaning  of  the  instruments,  but  upon  collateral  facts  in  pais  and 
extrinsic  circumstances,  the  inferences  of  fact  to  be  drawn  from  them  are  to 
be  left  to  the  Jury." 

And  this  rule  is  sustained  by  a  flood  of  authority.  McNamee  v. 
Hunt,  87  Fed.  298,  301,  30  C.  C.  A.  653,  655 ;  West  v.  Smith,  101  U. 
S.  263,  270,  25  L.  Ed.  809 ;  Brown  v.  McGran,  14  Pet.  477,  493,  10 
L.  Ed.  550;  Goddard  v.  Foster,  17  Wall.  123,  142,  21  L.  Ed.  589; 
Drakeley  v.  Gregg,  8  Wall.  242,  268,  19  L.  Ed.  409 ;  Barreda  v.  Sils- 
bee,  21  How.  146,  167,  16  L.  Ed.  86 ;  Turner  v.  Yates,  16  How.  14, 
23,  14  L.  Ed.  824 ;  Richardson  v.  City  of  Boston,  19  How.  263,  270, 
15  L.  Ed.  639;  Nash  v.  Classon,  45  N.  E.  276,  277,  163  111.  409; 
Roberts  v.  Bonaparte,  20  Atl.  918,  73  Md.  191, 10  L.  R.  A.  689 ;  Eureka 
Fertilizer  Co.  v.  Baltimore,  etc.,  R.  Co.,  27  Atl.  1035,  1036,  78  Md.  179; 
Gassett  v.  Glazier,  43  N.  E.  193,  195,  165  Mass.  473 ;  1  Thompson  on 
Trials,  §§  1086,  1113,  1114;  4  Wigmore  on  Evidence,  §  2556. 

For  the  reasons  which  have  now  been  stated,  the  errors  relative  to 
the  breach  of  the  covenants  in  the  employer's  statement  were  in  my 
opinion  prejudicial  to  the  -S^tna  Company,  this  prejudice  was  not  ex- 
tracted by  the  errors  in  its  favor,  if  any,  relative  to  the  admission  and 
sufficiency  of  the  evidence  to  establish  the  fact  that  the  employer's 
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agreement  was  a  part  of  the  indemnity  contract,  and  that  company  is 
entitled  to  a  reversal  of  the  judgment  and  a  new  trial  of  this  issue. 

There  seems  to  me  also  to  be  error  in  the  rulings  of  tlie  court  upon 
the  question  of  notice.    The  bond  required  that : 

**The  company  shaU  be  notified  In  writing,  addressed  to  the  company,  at  its 
ofllce,  in  the  city  of  Hartford,  Conn.,  of  any  fraudulent  or  dishonest  act  on 
the  part  of  the  employee  which  may  Involve  a  loss  for  which  the  company 
Is  responsible  hereunder,  immediately  after  the  occurrence  of  such  act  shall 
have  come  to  the  knowledge  of  the  employer." 

The  first  notice  given  to  the  JEtna  Company  was  sent  May  28, 
1904,  was  received  by  the  company  on  June  4,  1904,  and  it  was 
that  "we  are  having  our  books  audited,  and  there  appears  to  be 
every  evidence  that  there  will  be  a  shortage  in  his  [Graves*]  accounts," 
and  it  gave  no  other  or  further  notice.  The  Crowe  Company  knew 
the  fact  which  this  notice  stated  just  as  well  and  just  as  conclusive- 
ly on  the  2d  day  of  May,  1904,  as  it  ever  knew  it.  Its  agent  and 
expert  accountant  who  examined  Graves'  accounts  and  discovered  his 
dishonest  acts  commenced  to  do  so  on  April  22,  1904.  He  caused 
the  bankbook  to  be  balanced,  compared  it  with  the  cashbook  and  the 
outstanding  checks,  and  discovered  that  there  was  a  shortage  in 
Graves^  account  of  $212,  and  found  unreceipted  vouchers  for  the  sum 
of  $700  on  that  day  and  the  day  next  succeeding.  On  April  23,  1904, 
he  called  Graves'  attention  to  the  shortage  of  $212,  and  the  latter 
admitted  it.  He  asked  him  to  explain  the  irregular  vouchers,  and 
he  tried,  but  was  unable  to  do  so.  Upon  cross-examination  this  ac- 
countant testified  that  on  April  23,  1904,  there  was  a  plain  shortage 
of  $212  on  the  face  of  the  books,  that  Graves  admitted  it,  and  that  he 
was  then  satisfied  that  Graves  had  embezzled  $700  on  tlie  unreceipted 
vouchers.  On  the  afternoon  of  that  day  Graves  voluntarily  delivered 
his  keys  to  his  employer,  left  its  service,  and  on  May  1,  1904,  he 
died.  This  testimony  is  undisputed,  and  it  seems  to  me  to  estab- 
lish beyond  doubt  the  fact  that  the  Crowe  Company  had  such  knowl- 
edge of  a  dishonest  act  of  Graves  that  might  involve  a  loss  for 
which  the  ^tna  Company  was  responsible  as  early  as  May  2,  1904; 
that  it  was  its  duty  to  notify  that  company  immediately  thereafter; 
and  that  a  notice  on  June  2,  1904,  was  too  late.  The  court  was 
requested  so  to  diarge,  and  in  my  opinion  its  refusal  was  error. 

When  the  evidence  is  undisputed,  the  question,  what  is  an  im- 
mediate notice  is  a  question  of  law  for  the  court,  and  a  notice  of 
30  days  after  knowledge  of  a  dishonest  act  is  not  an  immediate 
notice.  National  Surety  Co.  v.  Long,  125  Fed.  887,  60  C.  C.  A. 
623;  U.  S.  Fidelitv,  etc.,  Co.  v.  Rice,  148  Fed.  206,  78  C.  C.  A. 
164;  Smith,  etc.,  Mfg.  Co.  v.  Travelers'  Ins.  Co.,  171  Mass.  357, 
50  N.  E.  516;  National  Construction  Co.  v.  Travelers'  Ins.  Co., 
176  Mass.  121,  57  N.  E.  350;  Cook  v.  Ins.  Co.,  183  Mass.  50,  66 
N.  E.  597;  Wiggins  v.  Burkham,  10  Wall.  129,  133,  19  L.  Ed.  884; 
Toland  v.  Sprague,  12  Pet.  300,  325,  9  L.  Ed.  1093. 

The  case  of  American  Surety  Co.  v.  Pauly,  170  U.  S.  133,  18  Sup. 
Ct.  552,  42  L.  Ed.  977,  is  distinguishable  from  that  at  bar,  in  that  there 
was  a  conflict  of  evidence  as  to  the  time  when  the  acts  of  dishonesty 
were  first  discovered  while  in  this  case  there  seems  to  me  to  be  no 
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such  conflict.  In  that  case  notice  was  given  on  May  23d.  The  court 
charged  that,  if  the  act  of  dishonesty  was  not  discovered  until  the 
middle  or  latter  part  of  May,  the  jury  might  find  that  the  notice 
was  given  with  reasonable  promptness;  but  that,  if  the  discovery  was 
made  on  March  2d,  they  must  find  otherwise.  Pages  146,  147,  of 
170  U.  S.,  pages  557,  558,  of  18  Sup.  Ct.  (42  L.  Ed.  977).  The 
Supreme  Court  was  reviewing  this  charge  and  assumed  that  the 
act  was  first  discovered  the  middle  or  last  of  May.  The  case  of 
American  Surety  Co.  v.  Pauly,  170  U.  S.  160,  18  Sup.  Ct.  552,  42 
L.  Ed.  977,  arose  upon  a  similar  conflict  of  evidence. 

And,  finally,  if  this  question  of  notice  were  open  for  a  finding  by 
the  jury,  the  court  below  erred  when  it  charged  tfiem: 

"Sometimee  the  saspicions  might  have  arisen,  and  there  might  have  been 
some  facts  that  indicated,  that  the  party  was  In  arrears,  and  dishonestly  so^ 
and  suspicions  might  exist  that  he  was  guilty  of  embezzlement;  but  subse- 
quent developments  might  explain  that  away.  So  that  the  coal  company,  after 
suspicions  had  arisen,  being  prompt,  had  the  right  to  pursue  the  Inquiry  to 
the  end  and  find  the  true  state  of  affairs,  and  then,  if  it  gave  notice  to  the 
indenmity  company,  notice  within  the  meaning  of  this  bond  was  immediately 
given." 

The  evidence  in  the  case  was  that  the  Crowe  Company  had  in- 
vestigated from  April  until  September,  had  discovered  various  de- 
falcations which  amounted  to  more  than  the  penalty  of  the  bond, 
but  had  never  pursued  the  investigation  to  the  end  or  discovered  the 
true  state  of  affairs,  so  that  the  effect  of  the  charge  was  that  no  notice 
was  required  until  the  investigation  ceased.  In  my  opinion,  this  was 
a  clear  and  plain  error.  The  true  rule  is  that  the  obligee  in  such  a 
bond  is  required  to  give  the  notice  immediately  after  he  receives 
knowledge  of  such  facts  as  would  lead  a  man  of  reasonable  prudence 
to  beHeve  that  it  was  probable  that  the  employe  had  committed  an 
act  of  dishonesty  or  of  fraud  which  might  result  in  a  loss  by  the 
obligor  upon  the  bond.  It  is  true  that  in  other  parts  of  the  charge 
the  court  stated  some  general  rules  of  law  more  nearly  correct;  but 
they  failed  to  extract  the  vice  of  this  specihc  and  controlling  charge, 
which  was  directed  at  the  pith  of  the  issue,  to  the  effect  that,  if  die 
Crowe  Company  gave  notice  after  it  had  completed  its  investigation 
and  had  discovered  the  true  state  of  affairs,  that  was  an  immediate 
notice,  when  the  evidence  was  that  it  had  discovered  acts  of  dis- 
honesty months  before  it  ceased  its  investigation.  The  vice  of  a 
wrong  rule  in  a  charge  of  a  court  is  not  extracted  by  the  fact  that  the 
right  rule  was  also  given,  because  it  is  impossible  to  tell  by  which 
the  jury  was  governed,  and  the  presumption  is  that  error  produces 
prejudice.  Railway  Co.  v.  Needham,  3  C.  C.  A.  129,  147,  62  Fed. 
371,  377;  Railroad  Co.  v.  Farr,  6  C.  C.  A.  211,  216,  217,  56  Fed. 
994,  1000;  Armour  &  Co.  v.  Russell,  75  C.  C.  A.  416,  144  Fed.  614. 
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N.  ERLANGBR,  BLUMQART  &  CO.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  6,  1907.) 

No.  294  (3,989). 

1.  Customs  Duties— Finality  of  Appbaibbment. 

Customs  Administrative  Act  June  10,  1890,  c.  407,  §  13,  26  Stat.  136 
[U.  S.  Comp.  St.  1901,  p.  1932],  making  decisions  of  appraising  officers 
final  and  conclusive,  does  not  prevent  Inquiry  as  to  whether  such  officers 
acted  legally ;  and  evidence  Is  admissible  to  show  that  Items  Independent 
of  the  actual  value  have  been  Included  In  the  appraised  value.  Ap- 
praisers may  not  cut  off  all  Inquiry  Into  their  action  by  merely  stating  that 
an  Item  was  added  "to  make  market  value." 

2.  Same— Convebtebs'  Commissions. 

Under  Customs  Administrative  Act  June  10,  1890,  c  407,  §  19,  26  Stat 
139  [U.  S.  Comp.  St  1901,  p.  1925],  requiring  appraised  value  to  Include, 
besides  coverings,  etc.,  "all  other  costs,  charges  and  expenses  Incident  to 
placing  the  merchandise  In  condition,  packed  ready  for  shipment  to  the 
United  States,"  an  Invoice  Item  described  as  a  "converter's  commission" 
was  so  Included.  Held,  that  this  Inclusion  was  proper,  so  far  as  It  cov- 
ered converters'  services  In  having  the  goods  dyed  and  finished,  and  In  the 
absence  of  evidence  to  the  contrary  it  would  be  presumed  to  be  correct  as 
to  any  other  elements  of  the  Item. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

For  decision  below,  see  162  Fed.  676,  affirming  a  decision  of  the 
Board  of  United  States  General  Appraisers,  which  had  affirmed  the 
assessment  of  duty  by  the  collector  of  customs  at  the  port  of  New  York. 

The  case  Involves  construction  of  Customs  Administrative  Act  June  10, 
1890,  c.  407.  §  13,  26  Stat.  137  [U.  S.  Comp.  St  1901,  p.  1932],  which  provides 
that  decisions  of  local  appraisers,  and  of  general  appraisers  acting  singly 
in  reappralsement  cases,  shall,  unless  appealed  to  a  Board  of  General  Ap- 
praisers, "be  final  and  conclusive  as  to  the  dutiable  value  of  such  merchandise 
against  all  parties  Interested  therein,"  and  that,  when  so  appealed  to  a 
board,  the  decision  of  the  board  "shall  be  final  and  conclusive  as  to  the 
dutiable  value  of  such  merchandise  agahist  all  parties  Interested  therein,  and 
the  collector  ♦  ♦  ♦  shall  ♦  ♦  •  liquidate  the  ♦  ♦  ♦  duties  to  be 
paid  on  such  merchandise" ;  no  appeal  from  the  decision  of  the  reappralsement 
board  being  allowed. 

The  opinion  of  the  Board  of  General  Appraisers  In  the  present  case  Is  as 
follows,  so  far  as  pertinent: 

"WAITE,  General  Appraiser.  The  protests  allege  that  nondurable  commis- 
sions were  erroneously  Included  in  the  dutiable  value  of  the  merchandise. 
Three  distinct  states  of  fact  respecting  the  action  of  Importers  and  the  cus- 
toms officers  with  relation  to  these  alleged  commissions  are  disclosed  by  the 
record.  They  are  as  follows :  ♦  ♦  •  (3)  Instances  where  amounts  equaling 
items  described  in  the  Invoices  as  commissions  were  deducted  by  the  Importers 
upon  entry  from  the  p^lce  stated  In  the  Invoice  for  tiie  merchandise,  but 
were  added  to  such  value  by  the  local  appraiser  to  make  market  value.  An 
appeal  being  taken  upon  these  Invoices  to  a  single  general  appraiser,  he  made 
a  finding  as  follows:  *To  Invoice  price  packed  add  [here  amount  is  stated] 
amount  specified  as  commission,  to  make  market  value.'  The  action  of  the 
general  appraiser  was  approved  by  a  board  of  three  general  appraisers,  to 
which  an  appeal  was  subsequently  taken.  *  *  *  Stated  more  specifically, 
the  contentions  and  allegations  of  the  protests,  so  far  as  material,  appear  to 
be  as  follows:  ♦  ♦  *  (2)  That  in  the  circumstances  described  ♦  ♦  ♦ 
the  appraising  officers  improperly  advanced  the  value  by  disallowing  the  de- 
duction of  commissions,  and  that  where  they  were  Included  upon  entry  tiie 
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collector  compelled  the  importers  to  include  them  by  duress  to  avoid  the 
imposition  of  additional  or  penal  duties.    ♦    ♦    ♦ 

'*It  is  understood  that  the  principal  controversy  in  these  cases  arises  oyer 
the  invoices  referred  to  in  finding  3.  It  is  our  opinion,  however,  that  in  view 
of  the  action  of  the  appraising  officers  with  respect  to  these  invoices  the 
question  as  to  whether  the  items  of  so-called  commissions  were  as  a  matter  of 
fact  nondutiable  commissions,  and  the  parties  to  whom  they  purport  to  be  paid 
commissionaires,  is  a  matter  of  no  consequence,  so  far  as  the  power  of  this 
board  sitting  to  review  the  collector's  liquidation  is  concerned.  All  that  has 
been  added  was  added  to  make  market  value  and  by  the  proper  appraising  of- 
ficers, who  were  clearly  within  their  right  as  set  forth  in  sections  10,  13,  and  19, 
Customs  Administrative  Act  June  10, 1890  (26  Stat  136, 139,  c.  407  [U.  3.  Comp. 
St.  1901,  pp.  1922,  1932,  1924]).  U.  S.  v.  Herrman,  91  Fed.  116,  33  C.  a  A.  400; 
U.  S.  V.  Kenworthy,  68  Fed.  904,  16  C.  C.  A.  61 ;  Wanamaker  v.  Ck>oper  (C.  C.) 
69  Fed.  329;  In  re  Rothfeld,  G.  A.  3,291  (T.  D.  16,646).  The  value  returned 
by  the  appraising  officers  as  the  market  value  of  imported  merchandise,  in- 
cluding every  element  which  is  expressly  included  to  make  market  value,  is, 
under  well-settled  principles,  final  and  conclusive  upon  all  persons  Interested, 
in  the  absence  of  fraud  or  illegality  in  the  proceedings.  Passavant  v.  U.  S., 
148  U.  S.  214,  13  Sup.  Ct  672,  37  L.  Ed.  426;  Muser  v  Magone,  155  U.  &  240. 
15  Sup.  Ct.  77,  39  L.  Ed.  136;  U.  S.  v.  Passavant,  169  U.  S.  16,  18  Sup.  Ct 
219,  42  L.  Ed.  644. 

'*The  importers  have  not  suggested  fraud,  and  the  only  illegality  they  al- 
lege or  offered  to  prove  at  the  hearing  was  that  the  items  added  represented 
nondutiable  commissions  paid  to  a  commissionaire,  and  that  th^  were  added 
as  commissions  by  the  appraising  officers.  Testimony  on  this  point  was  exclud- 
ed, however,  in  view  of  the  fact  that  the  reports  of  the  appraising  officers 
expressly  stated  the  items  to  have  been  added  to  make  market  value.  Abun- 
dant authority  for  such  action  is  found  in  the  authorities  cited  above.  The 
Circuit  Court  of  Appeals  in  the  Kenworthy  Case,  supra,  held  similar  evid^ce 
to  have  been  erroneously  admitted  in  the  court  below,  observing  (page  906 
of  68  Fed.,  and  page  66  of  16  C.  C.  A.):  'It  follows,  therefore,  that  it 
was  error  to  allow  the  witness  Culver  to  testify  that  the  disputed  charge  was 
paid  as  a  commission  and  did  not  enter  into  the  price  or  value  of  the  wool; 
for  that  was  a  question  of  fact  which  had  been  finally  determhied  by  the  au- 
thorized officials,  and  was  not  retriable  by  the  Jury.  We  are  of  opinion  that 
the  court  should  have  given  peremptory  instructions  in  favor  of  the 
government'    ♦    •    ♦ 

**The  protests  are  overruled,  with  an  affirmance  of  the  collector's  dedsion." 

Curie,  Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for  ap- 
pellants. 
J.  Osgood  Nichols,  Asst  U.  S.  Atty. 
Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges, 

LACOMBE,  Circuit  Judge.  The  appellants  imported  certain  worst- 
eds and  cottons,  their  invoices  containing  a  statement  of  the  price  of  the 
goods  in  sterling  and  an  addition  of  2i^  per  cent,  commission.  The 
commission  was  deducted  on  the  entry  as  nondutiable.  The  appraiser 
added  it  again  to  the  valuation,  to  make  market  value.  The  general 
appraisers,  on  reappraisement  proceedings,  sustained  this  action.  The 
importers  protested  against  the  liquidation.  When  the  protests  were 
transmitted  to  the  Board  of  General  Appraisers,  the  importers  offered 
evidence  in  support  of  their  protests.  Objection  was  made  to  any  in- 
quiry as  to  the  2^^  per  cent,  commission  on  the  ground  that  the  goods 
in  question  had  been  appraised  and  reappraised,  and  that  the  question 
of  value  could  not  be  attacked,  unless  fraud  were  shown.  The  objec- 
tion was  sustained,  and,  in  the  language  of  the  board: 
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"Testimony  on  this  point  was  excluded.  In  view  of  the  fact  that  the  reports 
of  the  appraising  officers  expressly  stated  the  Items  to  have  been  added  to  make 
market  value." 

Upon  appeal  to  the  Circuit  Court  it  was  held  (162  Fed.  676)  error  to 
exclude  the  testimony,  and  that,  although  the  valuation  as  fixed  by  the 
appraisers  is  final,  it  may  be  attacked  where  items  have  been  included 
independent  of  the  actual  value.  The  decision  of  the  Circuit  Court 
on  this  point  is  abundantly  sustained  by  the  authorities  cited  in  Judge 
Hazel's  opinion.  See,  also,  decision  of  this  court  in  U.  S.  v.  Godillot 
&  Co.,  139  Fed.  1,  71  C.  C.  A.  606.  The  appraisers  cannot  include 
in  their  valuation  some.  Improper  item,  such  as  ocean  freights  from  the 
foreign  country  to  the  United  States,  and  cut  off  all  inquiry  as  to  their 
action  by  merely  inscribing  on  the  entry  a  statement  that  they  added 
the  item  "to  make  market  value." 

The  importer  contends  that  this  2%  per  cent  is  merely  a  commis- 
sion paid  to  his  agent  for  services  in  procuring,  forwarding,  and  caring 
for  tiie  goods,  and  is  quite  independent  of  the  wholesale  price  of  the 
goods  at  the  market  where  they  were  bought.  Conceding  that  the 
commission  represents  only  the  services  above  specified,  the  question 
would  remain  whether,  under  the  conditions  of  trading  in  the  foreign 
market,  it  was  "an  arbitrary  item,  which  really  represented  a  part  of 
the  market  price  of  the  goods  to  the  ordinary  purchaser  in  the  foreign 
market,"  as  was  the  case  with  tiie  importations  considered  in  U.  S.  v. 
Herrman,  91  Fed.  116,  33  C.  C.  A.  400.  We  do  not  find  it  nec- 
essary to  decide  that  question  upon  this  record,  which  is,  perhaps, 
forttmate,  because,  by  reason  of  the  fact  that  the  government  put  in  no 
testimony,  the  conditions  of  buying  and  selling  these  goods  are  not  as 
fully  set  forth  as  they  were  in  the  Herrman  Case. 

From  the  record  it  appears  that  the  person  to  whom  the  2^^  per 
cent  is  paid  is  known  as  a  "converter."  He  procures  from  the  manu- 
facturers of  the  goods  samples  of  such  as  they  have  on  hand  or  are  pre- 
pared to  make.  These  samples,  personally  or  by  an  agent  here,  he 
exhibits  to  the  importer,  who  makes  his  selection  and  gives  an  order. 
Sometimes  the  importer  goes  direct  to  the  manufacturer,  makes  selec- 
tion, and  gives  an  order,  and  thereupon  furnishes  a  sample,  with  de- 
tails, to  the  converter,  who  receives  the  goods  from  the  manufacturer. 
The  services  rendered  by  the  converter,  after  order  given,  appear  to  be 
as  follows:  (1)  He  receives  the  goods  from  the  manufacturer,  unfolds 
them,  and  carefully  examines  them,  to  see  if  they  conform  to  the  order 
and  sample,  to  see  that  the  importer  is  "getting  the  right  goods." 
(2)  He  pays  the  manufacturer,  and  sends  the  bill,  with  his  commission 
added,  to  the  importer,  who  pays  him.  (3)  The  goods  are  delivered 
by  the  manufacturer  folded,  but  the  American  market  wants  them 
rolled.  Therefore  the  converter  has  them  unfolded  and  rolled.  (4) 
He  has  them  packed  in  cases  or  canvas  and  attends  to  the  shipping. 
(6)  The  testimony  indicates  that  the  manufacturer  produces  the 
goods  only  in  the  grey.  It  is  the  converter  who  "has  them  dyed  and 
finished."  The  invoices  indicate  that  a  large  part  of  these  shipments 
were  dyed. 

In  addition  to  the  2^^  per  cent,  the  invoices  contain  other  items  of 
charge  variously  stated  as  follows :  "Making  up  and  packing."    "Pack- 
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ing,  labor,  etc.,  making  up,  and  cases."  "Making  up  in  plaits."  "Box- 
es." "Packing  in  cases."  'Tacking  in  canvas."  "Cost  of  rolling, 
boards,  paper,  American  shook  cases."  "Lining  and  nails."  These 
items  01  charge  are  all  added  to  the  valuation,  which  the  statute 
prescribes  shall  include  "the  value  of  all  cartons,  cases,  crates,  boxes, 
sacks,  and  coverings  of  any  kind,  and  all  other  costs,  charges,  and  ex- 
penses incident  to  placing  the  merchandise  in  condition,  packed  ready 
for  shipment  to  the  United  States."  Custcmis  Administrative  Act  June 
10, 1890,  c  407,  §  19,  26  Stat.  139  [U.  S.  Comp.  St.  1901,  p.  1925].  The 
record  does  not  disclose  how  comprehensive  are  these  above-quoted 
items  of  charge.  Undoubtedly  they  cover  the  cost  of  the  material  used 
and  the  labor  employed  in  roUine  and  packing;  but  they  may  or  may 
not  include  the  remuneration  of  the  individual  who  procured  such  work 
to  be  done  and  oversaw  the  doing  of  it.  In  other  words,  so  much  of 
the  converter's  individual  services  as  are  enumerated  imder  Nos.  3  and 
4,  supra,  may  be  included  in  these  items,  and  it  may  not  Upon  the 
familiar  principle  that  it  must  be  presumed  that  public  officers  act 
according  to  law,  we  must  assume  that  such  services  are  not  included. 
Certainly  so  much  of  the  converter's  services  as  are  enumerated  under 
No.  6,  supra,  should  be  included  in  the  market  value.  They  enter 
into  the  production  of  the  completed  article,  which  is  purchased  abroad 
for  importation  here.  There  is  nothing  to  show  that  these  services  are 
included  in  any  item  of  charge.  Apparently  they  are  included  in  the 
2%  per  cent 

Upon  this  record  we  are  not  satisfied  that  the  appraisement  should  be 
reduced  by  the  2^4  per  cent,  which  is  the  subject  of  protest,  and  there- 
fore the  decision  of  the  Circuit  Court  is  affirmed. 

TOWNSEND,  Circuit  Judge,  heard  argument,  participated  in  con- 
sultation, and  voted  to  affirm,  but  did  not  see  the  opinion. 


(154  Fed.  322.) 

H.  BAARS  &  CO.  V.  MITCHELL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    June  3,  1907.) 

No.  1,628. 

Sales— Passing  of  Title  to  Pbopebtt. 

The  ovmer  of  a  sawmill  entered  into  a  contract  to  sell  and  deliver  all 
the  lumber  of  certain  discriptions  then  on  hand  and  all  he  should  make 
during  a  specified  time  at  stated  prices ;  the  contract  providing  that  the 
purchasers  should  advance  every  30  days  75  per  cent,  of  the  price  of 
the  lumber  cut  during  the  preceding  month,  and  the  remainder  of  the 
price,  less  freight,  to  be  paid  when  the  lumber  was  shipped  and  delivered. 
The  seller  was  adjudicated  a  bankrupt,  having  In  his  yard  at  the  time 
certain  lumber  of  the  kinds  described  in  the  contract,  which  had  been 
separately  piled,  and  for  which  bills  had  been  presented  to  the  purchasers, 
who  had  paid  75  per  cent  of  the  price  shown  thereby.  Held,  that  as  tc 
such  lumber  the  sale  was  complete,  and  the  title  had  vested  in  the  pur- 
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chasers,  who  were  entitled  to  possession  of  the  same  as  against  the  trus- 
tee in  bankruptcy.  1 

Petition  to  Revise  Proceedings  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Florida,  in  Bankruptcy. 
Jno.  C.  Avery  for  petitioner. 
E.  C.  Maxwell  and  Lucius  J.  Reeves,  for  respondent. 

Before  PARDEE,  McCORMICK,  and  SHELBY,  Circuit  Judges. 

PARDEE,  Circuit  Judge.  The  facts  in  the  case  are  that  R.  R. 
Cowan,  the  owner  of  a  sawmill  at  Cowan,  Fla.,  through  his  duly  au- 
thorized agent,  entered  into  the  following  contract  with  H.  Baars 
&  Co.,  of  Pensacola,  Fla.,  to  wit: 

Pensacola,  Fla.,  Sept.  15th,  '04. 

Messrs.  H.  Baars  &  Co.,  Pensacola,  Fla. — Gentlemen:  Ck)nflrming  verbal 
understanding  with  yon,  I  confirm  sale  to  you  of  all  lumber  of  the  following 
description  now  on  hand  at  the  mill  of  R.  R.  Cowan,  Ck>wan,  Fla.,  and  all 
that  he  will  manufacture  during  the  next  six  months  from  this  date,  and  at 
the  prices  named,  as  follows: 

All  crown  of  aU  sizes  at $24  00  per  M. 

All  prime,  4-4,  &-4,  6-4,  and  2x9  at 16  00    "      " 

All  heart  face,  80%  clear,  1x4,  4r-l-2,  5,  6,  and  7,  at 20  00    -      •* 

All  heart  face,    "  "    5-4x4,  4  1-2,  6  &  7,  and  6-4x6. .  20  00    "      - 

Prices  named  as  above  include  the  delivery  of  the  lumber  on  cars  at  Pensa- 
cola. Lumber  to  be  cut  by  Mr.  Cowan  to  conform  as  near  as  possible,  with- 
out waste  of  material,  with  your  requirements,  and  reports  of  amount  of 
same  cut  during  each  month  and  on  hand  to  be  furnished  you  every  thirty 
days. 

Terms:  In  consideration  of  this  agreement,  yon  are  to  advance  to  me,  as 
agent  for  R.  R.  Cowan,  every  thirty  days,  seventy-five  per  cent,  of  the  de- 
livered value  of  the  lumber,  including  what  Is  now  on  hand  cut  during  each 
month  in  cash,  and  balance  due  on  said  lumber  as  shipped,  after  deducting 
K.  R,  Frt  charges. 

It  is  also  mutually  agreed  that  Mr.  Cowan  will  not  make  any  more  of 
the  crown  and  prime  size  2x9  than  is  practicable  for  him  to  cut,  it  being 
understood  that  you  want  as  little  of  this  size  as  possible,  but  as  much  of 
tbe  4-4,  5-4,  and  6-4  as  he  can  get. 

It  is  understood  that  while  Mr.  Cowan's  entire  sawmill  plant  and  product 
iB  under  a  mortgage  to  Wm.  Fisher,  or  his  assigns,  and  the  State  Savings 
Bank  of  Tallahassee  of  about  $8,000.00  at  the  present  time,  that  the  mill 
and  lumber  is  fully  insured  covering  this  amount  and  value  of  advance  on 
Ininber. 

Please  let  me  have  your  confirmation  of  the  above,  and  oblige. 

Yours  very  truly,  Scarrltt  Moreno,  as  Agt  for  R.-  R.  Cowan. 

Following  the  expiration  of  the  six  months,  the  parties  continued 
dealings  on  substantially  the  same  terms,  and  Cowan  had  cut  in  March, 
April,  May,  June,  and  July  of  1905  about  200,000  feet  of  lumber  in- 
tended for  the  Baars  Company,  which  was  separately  piled  and  stacked 
in  the  millyards,  and  was  known  and  designated  as  "Baars*  lumber." 
On  this  lot  of  lumber  Baars  &  Co.  had  under  the  contract  paid  75 
per  cent,  of  the  agreed  price  when  Cowan,  on  August  23,  1905,  on  his 
own  petition,  was  adjudicated  a  bankrupt.  The  payments  for  the 
lumber  were  made  on  bills  presented  for  each  month,  and  the  following 
is  a  sample  copy  of  the  bill  and  receipt  passed  on  each  payment: 

1  See  note  at  end  of  case. 
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Pensacola,  Fla.,  Apr.  22,  1905. 
H.  Baara  &  Co,,  Bo't  of  Scarrltt  Moreno  as  Agt  for  R.  R.  Cowan,  lumber 
cut  by  R.  R.  Cowan  for  a/c  of  H.  Baars  &  Co.,  from  Mar.  19tli  to  April 
2l8t,  1905,  all  of  same  being  in  stock  at  mill  of  R.  R.  Cowan,  Cowan,  Fla. 
[Here  follow,  detailed  under  proper  heads,  quality,  sizes,  quan- 
tity, with  specific  measurements,  prices,  with  total  amount  of  bill, 
to  wit  $1,007  06] 

Credit. 
75  per  cent  cash  advances  on  a/c  purchase  price 755  30 

Bal.  due  less  Frt  to  Poisacola $  251  76 

Rec'd  payment 

R.  R.  Cowan,    By  S.  Moreno,  Agt 

The  trustee  in  bankruptcy  claimed  the  lumber  as  belonging  to  the 
estate.  Baars  &  Co.  claimed  it  as  having  been  purchased  under  the 
contract.  On  the  hearing  in  the  bankruptcy  court,  the  lumber  was 
adjudged  to  belong  to  the  bankrupt's  estate,  and  Baars  &  Co.  bring  this 
petition  for  revision. 

In  Hatch  v.  Oil  Co.,  100  U.  S.  124,  130,  25  L.  Ed.  554,  the  law 
controlling  this  case  is  set  forth  with  g^eat  clearness,  and  we  quote 
at  some  length : 

"Nothing  was  required  at  common  law  to  give  validity  to  a  sale  of  personal 
property  except  the  mutual  assent  of  the  parties  to  the  contract  As  soon  as 
it  was  shown  by  competent  evidence  that  it  was  agreed  by  mutual  assent 
that  the  one  should  transfer  the  absolute  property  in  the  thing  to  the  otb«* 
for  a  money  price,  the  contract  was  considered  as  completely  proven  and 
binding  on  both  parties.  If  the  property,  by  the  terms  of  the  agreem^it 
passed  immediately  to  the  buyer,  the  contract  was  deemed  a  bargain  and 
sale;  but  if  the  property  in  the  thing  sold  was  to  remain  for  a  time  In  the 
seller,  and  only  to  pass  to  the  buyer  at  a  future  time  or  on  certain  conditions 
inconsistent  with  its  immediate  transfer,  the  contract  was  deemed  an  ex- 
ecutory agreement  Contracts  of  the  kind  are  made  In  both  forms,  and  both 
are  equally  legal  and  valid;  but  the  rights  which  the  parties  acquire  under 
the  one  are  very  diflferent  from  those  secured  under  the  other.  Ambiguity 
or  incompleteness  of  language  in  the  one  or  the  other  frequently  leads  to 
litigation,  but  it  is  ordinarily  correct  to  say  that,  whenever  a  controversy 
arises  in  such  a  case  as  to  the  true  character  of  the  agreement  the  question 
is  rather  one  of  Intention  than  of  strict  law ;  the  general  rule  being  that  the 
agreement  is  Just  what  the  parties  intended  to  make  it  if  the  intent  can  be 
collected  from  the  language  employed,  the  subject-matter,  and  the  attendant 
circumstances.  Where  the  specific  goods  to  which  the  contract  is  to  attach 
are  not  specified,  the  ordinary  conclusion  is  that  the  parties  only  contem- 
plated an  executory  agreement  Reported  cases  illustrate  and  confirm  that 
proposition,  and  many  show  that  where  the  goods  to  be  transferred  are 
clearly  specified,  and  the  terms  of  sale,  including  the  price,  are  explicitly 
given,  the  property,  as  between  the  parties,  passes  to  the  buyer,  even  without 
actual  payment  or  delivery.  2  Kent  Com.  (12th  Ed.)  492;  Tome  v.  Dubois^ 
6  Wall.  (U.  S.)  548,  654,  18  L.  Ed.  943 ;  Carpenter  v.  Hale,  8  Gray  (Mass.)  157 ; 
Martineau  v.  Kitching,  Law  Rep.  7  Q.  B.  436,  449;  Story,  Sales  (4th  Ed.) 
S  800.  Standard  authorities  also  show  that  where  there  is  no  manifestation 
of  intention,  except  what  arises  from  the  terms  of  sale,  the  presumption  is, 
if  the  thing  to  be  sold  is  specified  and  it  Is  ready  for  the  immediate  delivery, 
that  the  contract  is  an  actual  sale,  unless  there  is  sometiiing  in  the  subject- 
matter  or  attendant  circumstances  to  indicate  a  different  intention.  Well* 
founded  doubt  upon  that  subject  cannot  be  entertained  if  the  terms  of  bargain 
and  sale,  including  the  price,  are  explicit;  but  when  the  thing  to  be  sold  is 
not  specified,  or  if  when  specified  something  remains  to  be  done  to  the  same 
by  the  vendor,  either  to  put  it  into  a  deliverable  state,  or  to  ascertain  the 
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price,  the  contract  Is  only  executory.  In  the  former  case,  there  Is  no  reason 
for  Imputing  to  the  parties  any  intention  to  suspend  the  transfer,  inasmuch 
as  the  thing  to  be  sold  and  the  price  have  been  specified  and  agreed  by  mutual 
consent,  and  nothing  remains  to  be  done.  Quite  unlike  that,  something  ma- 
terial remains  to  be  done  by  the  seller  in  the  latter  case  before  delivery,  from 
which  it  may  be  presumed  that  the  parties  intended  to  make  the  transfer  de- 
pendent upon  the  performance  of  the  things  yet  to  be  done.  Suppose  that 
is  so,  still  every  presumption  of  the  kind  must  yield  to  proof  of  a  contrary 
intent,  and  it  may  safely  be  affirmed  that  the  parties  may  effectually  agree 
that  the  property  in  the  specific  thing  sold,  if  ready  for  delivery,  shall  pass 
to  the  buyer  before  such  requirements  are  fulfilled,  even  though  the  thing 
remains  in  the  possession  of  the  seller. 

"Where  a  bargain  is  made  for  the  purchase  of  goods,  and  nothing  is  said 
about  payment  or  delivery,  Bailey,  J.,  said  the  property  passes  immediate- 
ly, so  as  to  cast  upon  the  purchaser  all  future  risk,  if  nothing  remains  to 
be  done  to  the  goods,  although  he  cannot  take  them  away  without  paying  the 
price.  Simmons  v.  Swift,  5  B.  &  O.  857.  Sales  of  goods  not  specified  stand 
upon  a  different  footing ;  the  general  rule  being  that  no  property  in  such  goods 
passes  until  delivery,  because  until  then  the  very  goods  sold  are  not  ascer- 
tained. But  where  by  the  contract  itself  the  vendor  appropriates  to  the  ven- 
dee a  specific  chattel,  and  the  latter  thereby  agrees  to  take  the  same  and  to 
pay  the  stipulated  price,  the  parties,  says  Parke,  J.,  are  thus  in  the  same 
situation  as  they  would  be  after  a  delivery  of  goods  under  a  general  con- 
tract, for  the  reason  that  the  very  appropriation  of  the  chattel  is  equivalent 
to  delivery  by  the  vendor,  and  the  assent  of  the  vendee  to  take  the  specific 
chattel  and  to  pay  the  price  is  equivalent  to  his  accepting  possession.  Dixon 
v.  Yates,  5  Bam.  &  Adol.  313,  340;  Shep.  Touch.  224.  When  the  agreement 
for  sale  is  of  a  thing  not  specified,  or  for  an  article  not  manufactured,  or  of 
a  certain  quantity  of  goods  in  general,  without  any  identification  of  them  or 
an  appropriation  of  the  same  to  the  contract,  or  when  something  remains  to 
be  done  to  put  the  goods  into  a  deliverable  state,  or  to  ascertain  the  price 
to  be  paid  by  the  buyer,  the  contract  is  merely  an  executory  agreement,  unless 
it  contains  words  warranting  a  different  construction,  or  there  be  something 
In  the  subject-matter  or  the  circumstances  to  indicate  a  different  intention. 
Benjamin,  Sales  (2d  Ed.)  257;  Blackburn,  Sales,  151;  Young  v.  Matthews, 
Law  Rep.  2  C.  P.  127-129 ;  Logan  v.  Le  Mesurier,  6  Moore,  P.  0.  C.  116 ;  Ogg 
V.  Shuter,  Law  Rep.  10  C.  P.  159-162;  Langton  v.  Higglns,  4  H.  &  N.  400; 
Turley  v.  Bates,  2  H.  &  C.  200-208." 

In  the  light  of  this  high  authority,  it  seems  that,  in  the  present 
case,  all  the  requisites  to  a  binding  sale  were  complied  with.  There 
was  an  undisputed  agreement  for  one  party  to  sell,  and  another  to 
buy.  The  thing  was  specially  designated,  deiscribed,  and  segregated, 
the  price  was  fixed,  and  payments  were  made  as  agreed.  Although 
the  agreement  may  have  been  to  some  extent  executory,  it  being  for 
the  purchase  and  sale  of  all  lumber  of  a  certain  description  "now  on 
hand  at  the  mill  of  R.  R.  Cowan,  Cowan,  Fla.,  and  all  that  he  will 
manufacture"  during  a  specified  period,  yet  when  the  lumber  was 
manufactured  and  segregated,  and  the  bills  of  sale  with  full  details 
of  description  were  presented  and  accepted,  and  payment  made  accord- 
ing to  the  contract,  there  was  a  complete  sale  of  the  property  desig- 
nated in  the  bills,  and  the  title  thereto  at  once  vested  in  Baars  & 
Co. ;  and  this  notwithstanding,  under  the  contract,  it  remained  with 
Cowan  to  deliver  the  lumber  at  Pensacola  and  for  Baars  &  Company 
to  pay  the  balance  of  the  price,  less  railroad  freight  on  delivery.  As 
between  Cowan  and  Baars  &  Co.  there  does  not  seem  room  for  ques- 
tion as  to  the  rights  of  the  parties.  Of  course,  in  the  matter  now  be- 
fore us,  the  trustee  of  Cowan's  estate  in  bankruptcy  stands  in  Cowan's 
shoes. 
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The  trustee,  however,  contends  that  in  the  present  case  flie  title 
did  not  pass,  because  the  delivery  was  not  made,  the  lumber  had  not 
been  inspected,  and  the  insurance  clause  in  the  six  months'  contract 
indicates  that  the  title  was  to  remain  in  Cowan.  As  to  the  delivery, 
it  is  disposed  of  by  Hatch  v.  Oil  Co.,  supra;  and  see  McElwee  v. 
Metropolitan  Lumber  Co.,  69  Fed.  305,  16  C.  C.  A.  232,  where,  in  a 
case  involving  a  contract  in  many  respects  similar  to  this,  Judge 
Lurton  disposes  of  the  questions  of  delivery,  insurance,  and  inspection. 
Under  the  present  contract,  no  inspection  was  provided  for,  and  none 
was  necessary,  further  than  for  the  correction  of  errors.  As  to  the 
insurance  provided  for  in  the  six  months'  contract,  it  is  difficult  to 
see  why  Baars  &  Co.  should  stipulate  for  insurance,  except  for  their 
own  protection,  and  Scarritt  Moreno,  Cowan's  agent,  testifies  that 
the  understanding  was  that  the  insurance  made  was  to  be  for  Baars' 
benefit.  However  these  details  may  be,  the  case  is  clear  as  to  pur- 
chase and  sale  of  the  property,  and,  in  our  opinion,  the  title  fully 
passed; 

The  petition  for  revision  in  this  case  is  allowed,  and  it  is  ordered, 
adjudged,  and  decreed  that  the  order  of  the  District  Court  of  the 
19th  of  September,  1906,  be  reversed;  that  the  petition  of  H.  Baars 
&  Co.  be  allowed  and  granted;  that  the  198,445  feet  of  lumber  de- 
scribed in  his  said  petition  was,  at  the  time,  the  property  of  H.  Baars  & 
Co.,  and  the  trustee  of  R.  R.  Cowan,  as  such,  was  never  entitled  to 
the  possession  thereof ;  and,  accordingly,  that  the  petition  of  said 
R.  F.  Mitchell,  trustee,  be,  and  the  same  is,  dismissed.  The  costs 
of  this  court  and  the  bankruptcy  court  to  be  paid  by  said  trustee  out 
of  funds  belonging  to  the  estate  in  bankruptcy. 

NOTE. 

Transfer  of  Title  ae  Dependent  on  Appropriation  hf  Seller, 

[a]  (U.  S.  1898)  ▲  foreign  merchant  contracted  for  several  cargoes  of  lum- 
ber, to  be  delivered  free  on  board  ship,  seasoned  when  delivered,  within  sevoi 
months  from  May  1st,  certain  advances  to  be  made  about  June  1st  These  ad- 
vances were  made,  and  the  first  cargo  was  prepared  by  August,  piled  by  itself 
in  the  seller's  yard,  and  the  buyer  notified  of  readiness.  The  latter  had  dif- 
ficulty in  chartering  ships,  and  later  the  seller's  mill  and  all  the  lumber  were 
burned.  Eeldf  that  the  title  to  the  lumber  had  not  passed. — Schr^yer  y.  Kim- 
ball Lumber  Co.,  54  Fed.  658,  4  G.  Q  A.  547,  18  U.  S.  Ai^.  23. 

[b]  (Ark.  1007)  A  contract  for  the  sale  of  timber  bound  the  seUer  to  let  the 
buyer  have  all  the  timber  controlled  by  the  seller,  and  bound  the  sell»  to  haul 
and  load  the  same  on  board  of  cars  within  50  miles  of  a  designated  town  for  a 
specified  sum  per  1,000  feet,  and  bound  the  buyer  to  furnish  a  ^)ecified  sum 
to  the  seller  in  advance.  Held,  that  the  contract  was  a  present  sale  of  timb^ , 
with  an  agreement  for  future  services  concerning  the  same,  and  wherever  logs 
were  cut  within  50  miles  of  the  designated  town  by  the  seller  they  became 
the  property  of  the  buyer. — St  Louis,  I.  M.  &  S.  B.  CJo.  v.  Wynne  Ho<^  & 
Cooperage  CJo.,  99  S.  W.  375. 

[c]  (Ck)lo.  1894)  Since  the  appropriation  by  the  seller  of  an  article  accord- 
ing to  the  terms  of  an  executory  contract  of  sale  passes  title  without  the  as- 
sent of  the  buyer,  an  action  for  the  agreed  price  may  thereupon  be  maintained, 
though  the  buyer  refuses  to  complete  the  contract — Colorado  Springs  Live- 
Stock  Co.  V.  Godding,  20  Colo.  249,  38  Pac.  58. 

[d]  (Fla.  1858)  A  sale  of  personal  property,  as  of  hogs,  is  not  complete 
without  delivery,  identification,  or  discrimination,  and  it  is  the  duty  of  the 
vendor  to  make  this,  unless  otherwise  agreed. — Stafford  v.  Anders,  8  Fla.  34. 
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[e]  (Ky.  1898)  In  an  action  by  tobacco  warehousemen  and  factors  for  the 
purchase  price  of  68  hogsheads  of  tobacco  destroyed  by  fire  while  in  plaintiffs' 
warehouse,  it  appeared  that  defendant  agreed  to  take  the  tobacco  on  the  terms 
and  at  the  price  proposed  by  plaintiffs ;  that  on  the  day  of  the  alleged  sale 
10  hogsheads  of  the  same  were  weighed  and  placed  on  plaintiffs'  brakes  for 
auction  sale,  but  withdrawn  at  defendant's  request;  that  on  the  same  day 
plaintiffs  ascertained  the  net  weight  of  each  of  the  68  hogsheads,  made  en- 
tries thereof  on  their  books,  and  prepared  invoices  ready  for  defendant ;  that 
the  latter  had  previously  seen  and  was  well  acquainted  with  the  whole  lot  of 
tobacco;  that,  though  it  was  the  individual  property  of  plaintiffs,  and  sold 
privately,  the  contract  was  made  with  reference  to,  and  knowledge  by  the  par- 
ties of,  the  general  and  uniform  custom  of  the  tobacco  trade  in  L.,  where  it 
was  made,  and  that  they  intoided  to  be  governed  thereby,  as  if  it  had  been 
sold  by  plaintiffs  as  commission  merchants.  Held,  that  the  title  to  the  to- 
bacco was  vested  in  defendant — ^Thompson  t.  Brannin,  94  Ky.  490,  21  S.  W. 
1057. 

[f]  (Mass.  1836)  Where  the  owner  of  a  large  number  of  barrels  of  beef,  all 
of  equal  value  and  all  in  one  parcel,  sold  a  certain  number  of  them  to  the 
plaintiff  and  received  the  price,  and  a  certain  number  to  B.,  and  reserved  the 
rest  for  himself,  and  delivered  them  all  to  the  ag^t  of  the  vendees,  and  after- 
wards B.  took  away  the  number  sold  to  him,  and  the  veidor  took  away  the 
number  reserved,  it  was  held  that,  upon  such  separation,  the  barrels  remaining 
in  the  hands  of  such  agent  vested  in  tiie  plaintiff. — Valentine  v.  Brown,  35 
Mass.  (18  Pick.)  549. 

[g]  (Mass.  1861)  A  purchase  of  goods  which  are  designated  and  set  apart 
by  the  seller,  and  paid  for,  and  a  part  of  which  are  actually  removed  by  the 
purchaser's  order,  is  sufficient  to  vest  the  property  in  the  purchaser,  as  be- 
tween the  parties,  although  he  has  never  seen  the  goods. — ^Rice  v.  Ck>dman,  83 
Masa  a  Allen)  377. 

[h]  (Mass.  1896)  Where  a  person  accepts  by  telegram  another's  offer  to  sell 
him  certain  goods  at  a  stated  price,  and  tiie  seller  thereupon  sets  apart  and  ap- 
pr^rlates  to  the  purchaser  the  goods  called  for,  and  sends  him  the  bill,  the 
sale  is  complete.— Mitchell  v.  LeClair,  165  Mass.  308,  43  N.  K  117. 

[i]  (Mass.  1896)  Under  an  agreement  for  the  sale  of  all  of  a  certain  grade  of 
wool  produced  by  plaintifTs  mills  during  30  days,  plaintiff  weighed  the  product 
of  each  day,  but  did  not  s^arate  it  from  that  produced  at  other  times,  and 
on  a  shipment  to  the  buyer  sent  a  larger  quantity  than  that  made  under  the 
contract,  all  of  which  was  rejected.  Held  that,  the  wool  covered  by  the  con- 
tract not  having  been  separated  and  set  apart  so  that  it  could  be  identified 
from  other  wool  of  plaintiff,  there  was  no  delivery,  and  the  title  to  none  passed 
to  the  buyer  so  as  to  support  an  action  for  goods  sold  and  delivered. — ^New 
England  Dressed  Meat  &  Wool  Oo.  v.  Standard  Worsted  Co.,  165  Mass.  328, 
43  N.  B.  112,  52  Am.  St  Rep.  516. 

Ul  (Mass.  1907)  Where  plaintiff  at  his  own  expense  delivered  at  his  ship- 
ping point  on  board  cars  coal  of  the  description  respondent  agreed  to  buy  and 
pay  for,  the  title  passed,  and  respondent  owed  the  contract  price.— Ck)x  v. 
Andersen,  80  N.  E.  236. 

[k]  (Mich.  1888)  Where  a  contract  for  the  sale  of  a  stock  In  a  store  specifies 
that  the  vendor  excepts  and  reserves  from  the  stock  whatever  the  same  may  in- 
ventory above  $4,500,  which  excess  the  vendor  is  to  take  from  the  stock,  and 
payment  is  to  be  made  in  land  and  money  as  soon  as  the  inventory  is  com- 
pleted— the  delivery  of  the  goods,  and  payment  in  the  mode  specified  in  the 
contract,  to  be  simultaneous — and  the  result  of  the  inventory  showed  an  excess 
in  value  over  the  $4,500,  there  can  be  no  delivery  so  as  to  pass  the  title  until 
such  vendor  has  taken  out  the  goods  excepted  and  reserved  in  excess  of  $4,500. 
— Pierson  v.  Spaulding,  67  Mich.  640,  35  N.  W.  699. 

[1]  (Minn.  1892)  On  an  order  for  a  specified  quantity  of  twine  to  be  ship- 
ped on  a  specified  day,  the  separation  of  the  quantity  from  the  seller's  general 
stcx^  and  shipping  it  before  the  specified  day,  is  not  an  appropriation  of  the 
quantity  separated  to  the  contract,  so  that  the  title  passes. — ^Hoover  v.  Maher, 
61  Minn.  269,  53  N.  W.  646. 

[m]  (Mo.  1907)  A  contract  to  sell  personal  property  which  is  not  specific 
or  designated  is  purely  executory  until  the  property  is  designated  or  segregat- 
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ed,  and  the  purchaser  gets  no  title  ontil  this  has  l>een  done. — ^American  Metal 
Oo.  V.  Daugherty,  102  S.  W.  53a 

[n]  (N.  M.  1891)  In  an  action  for  the  price  of  goods  ordered  by  mail  and 
bnmed  In  the  house  of  the  buyer,  it  being  a  disputed  question  whether  the 
buyer  ordered  specific  kinds  of  goods,  or  left  the  selection  to  the  seller,  it 
was  pr(^>er  to  charge  that,  if  a  buyer  orders  goods  and  permits  the  seller  to 
select  them,  the  buyer  is  responsible,  whether  the  goods  sent  suited  him  or 
not;  but  if  he  specifies  the  goods  wanted,  and  the  goods  sent  are  not  in  ac- 
cordance therewith,  and  he  immediately  notifies  the  seller  thereof,  and  that  he 
will  not  accept  them,  and  then  the  seller  directs  him  to  hold  them,  the  buyer  is 
not  responsible. — Cerf  v.  Badaraco,  6  N.  M.  214,  27  Pac.  504. 

[0]  (N.  a  1853)  A.  bought  of  B.  a  distiller,  300  barrels  of  rosin,  to  be  de- 
livered **when  called  for  next  week,"  and  paid  for  it  Within  the  week,  B. 
manufactured,  and  had  on  hand  at  his  distillery,  more  than  the  above  quantity 
of  rosin ;  but  A.  did  not  call  for  it  within  the  week,  and  afterwards  the  rosin 
and  distillery  were  burnt  Held,  that  A.  was  bound  to  call  for  the  rosin  with- 
in the  next  week ;  that  B.  was  not  bound  to  set  apart  for  A.  any  particular  300 
barrels;  that,  A.  having  failed  to  perform  his  part  of  the  contract,  the  rosin 
remained  at  his  risk,  and  the  loss  must  be  borne  by  him. — Willard  v.  Perkins, 
44  N.  C.  253. 

[p]  (Pa.  1896)  A  vendee  directed  the  vendor  to  ship  certain  enumerated 
articles  by  freight  to  P.,  "all  to  be  delivered  in  60  days;  shipmaits  made  as 
called  for."  The  vendor  packed  the  goods  and  set  them  aside  in  the  factory, 
and  rendered  the  vendee  an  invoice  for  them.  Held,  that  the  law  would  im- 
port delivery  in  accordance  with  the  terms  of  the  order  for  the  goods  at  the 
end  of  60  days  from  its  date. — ^Pittsburg  Glass  Ck>.  v.  Doubleday,  2  Pa.  Super. 
Ct  170. 

[q]  (S.  0. 1849)  A.  sold  to  B.  625  bags  of  com,  which  was  a  portion  of  a 
larger  quantity  which  A.  had  previously  purcbased,  and  which  was  to  be  de- 
livered to  A.  at  the  railroad  depot  in  Charleston,  and  A.  gave  to  B.  the  fol- 
lowing delivery  order:  "Mr.  C.  D.,  Agent  Railroad  Company — Sir:  Please 
deliver  to  B.  625  bags  of  com,  consigned  to  me,  and  oblige.  A.  P.  S.  I  am 
not  certain  that  all  the  com  has  arrived  at  the  depot;  but,  when  it  comes, 
let  B.  have  it  January  25,  1847."  When  the  com  had  arrived,  B.  tendered 
to  A.  the  purchase  money,  and  demanded  the  com ;  but  A.  refused  to  let  him 
have  it  Held,  that  the  order  sufficiently  identified  the  com  as  being  the  first 
625  bags  that  should  arrive,  and  transferred  to  B.  the  right  of  property  there- 
in, and  gave  him  such  constmctive  possession  as  would  enable  him  to  maintain 
trover  therefor,  on  demand  and  refusal. — Sahlman  v.  Mill8»  8  Strob.  884^  51 
Am.  Dec.  630. 


a54  Fed.  770.) 

UNITED  STATES  V.  WAIiSH. 
(Circuit  Court  of  Appeals,  First  Circuit    July  2,  1907.) 
No.  702  0,849). 
Customs  Duties— Classifioation—Pboviso— Wool  (}oods. 

In  construing  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  L,  par.  391, 
30  Stat  187  [U.  S.  Comp.  St  1901,  p.  1670],  relating  to  "all  manufactures 
♦  ♦  ♦  of  which  silk  is  the  component  material  of  chief  value,"  and  con- 
taining a  proviso  that  "all  manufactures  of  which  wool  is  a  component  ma- 
terial shall  be  classified  and  assessed  for  duty  as  manufactures  of  wool^" 
field,  that  the  ordinary  rule  should  be  applied  that  a  proviso  at  the  close 
of  an  independent  paragraph  like  this  should  be  construed  as  limiting  only 
what  precedes  it,  and  that  the  words  "all  manufactures'*  in  the  proviso 
have  no  broader  relation  than  the  same  words  in  the  b^inning  of  the 
paragraph. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

For  opinion  below,  see  154  Fed.  749. 
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William  H.  Garland,  Asst.  U.  S.  Atty.  (Asa  P.  French,  U.  S.  Atty., 
on  the  brief). 

Norman  W.  Bingham  (Bingham,  Smith  &  Hill,  on  the  brief),  for 
importer. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  case  turns  on  the  construction 
of  the  proviso  which  concludes  paragraph  391  of  the  customs  act  of 
July  24,  1897,  c.  11,  §  1,  Schedule  L,  30  Stat.  187  [U.  S.  Comp.  St 
1901,  p.  1670],  which  paragraph  is  as  follows: 

'*391.  All  manufactures  of  silk,  or  of  which  silk  is  the  component  ma- 
terial of  chief  value,  including  such  as  have  indla-ruhber  as  a  component 
material,  not  especially  provided  for  In  this  act,  and  all  Jacquard  figured 
goods  in  the  piece,  made  on  looms,  of  which  silk  is  the  component  material 
of  chief  value,  dyed  in  the  yam,  and  containing  two  or  more  colors  in  tha 
filling,  fifty  per  centum  ad  valorem;  Provided:  that  all  manufactures,  of 
which  wool  is  a  component  material,  ehSill  be  classified  and  assessed  for 
duty  as  manufactures  of  wool." 

The  United  States  maintain  that  this  paragraph  is  to  be  construed 
to  cover  all  manufactures  of  which  wool  is  a  component  material  to 
the  same  extent  as  though  the  paragraph  was  a  separate  section  of 
the  act  in  question,  and  disconnected  from  the  position  which  it  oc- 
cupies in  "Schedule  Ir— Silks  and  Silk  Goods.*'  If  the  United  States 
are  correct,  the  judgment  of  the  Circuit  Court  must  be  reversed ;  oth- 
erwise it  must  be  sdO&rmed.  A  full  statement  of  the  circumstances  is 
found  in  the  opinion  of  the  learned  judge  of  the  Circuit  Court,  to  which 
we  refer  for  any  additional  information  required,  and  in  which  we 
concur.  The  Board  of  General  Appraisers  decided  in  favor  of  the 
importer,  but  the  paragraph  which  we  have  quoted  was  not  referred 
to  by  them.  Apparently  the  United  States  made  before  them  no  claim 
arising  out  of  it,  and  it  certainly  cannot  be  said  that  there  has  been 
any  practical  construction  or  application  of  the  proviso  which  sup- 
ports their  present  contention.  C3n  the  other  hand,  the  learned  judge 
of  the  Circuit  Court  observes  as  follows: 

"Whatever  interpretation  be  given  to  the  proviso  of  paragraph  891,  I  can- 
not think  that  it  was  intended  to  control  the  language  of  all  the  other 
paragraphs  of  the  tariff  act  and  to  make  many  of  them  nugatory,  as  is  con- 
tended by  the  government." 

According  to  the  ordinary  rule,  a  proviso  at  the  close  of  a  section, 
or  of  an  independent  paragraph  like  that  now  before  us,  is  to  be  con- 
strued as  only  limiting,  or  as  being  limited  by,  what  precedes  it  there- 
in. Of  course,  there  are  some  necessary  exceptions  to  the  rule,  the 
latest  statement  of  each  of  which  is  found  in  United  States  v.  Falk, 
204  U.  S.  143,  149,  160,  27  Sup.  Ct.  191,  61  L.  Ed.  411.  In  view  of 
the  sweeping  results  explained  by  the  learned  judge  of  the  Circuit 
Court  which  would  follow  from  not  applying  the  general  rule  to  the 
present  case,  we  must  hold  that  it  does  so  apply,  and  that  the  words 
"all  manufactures"  found  in  the  proviso  should  be  held  to  be  only  a 
repetition  of  the  same  words  with  which  the  paragraph  begins,  and  as 
having  absolute  relation  thereto. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Br  parte  CRAWFORD. 

(Qrcult  CJourt  of  Appeals,  Third  Orcalt    April  5,  1907.) 

No.  1,013. 

L   GOUBTS— FSDEBAL  GOUBTS— PbOOBDUBS  IN  AlD  OT  BXEOUTION. 

The  remedy  given  to  a  Judgment  creditor  by  Act  Pa.  July  12,  1842 
(P.  L.  839),  by  the  arrest  and  Imprisonment  of  the  defendant  on  a  showing 
of  fraudulent  removal  or  concealment  of  his  property,  Is  one  '^to  reach 
the  property  of  a  judgment  debtor"  within  the  meaning  of  Rev.  St  f  916 
[U.  S.  Gomp.  St  1901,  p.  684],  and  under  said  section  is  available  in  the 
federal  courts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  S  936.] 

2,  Bankbuptct— BFTKor  OF  Bankbxjptot  Act  on  State  Insolvency  Law»— 
Abbest  of  Judgment  Debtob. 

Act  Pa.  July  12,  1842  (P.  L.  839),  which  authorizes  the  arrest  and  im- 
prisonment of  a  Judgment  debtor  on  a  showing  that  he  is  about  to  remove 
or  has  concealed  property  with  intent  to  defraud  his  creditors,  is  not  an 
insolvency  law  of  the  state,  although  it  provides  that  the  debtor  may  be 
released  on  his  giving  a  bond  that  he  will  apply  within  80  days  for  the 
benefit  of  such  law  and  comply  with  its  requirements,  but  merely  pro- 
vides a  remedy  in  aid  of  execution,  and  its  operation  is  not  suspended  by 
the  national  bankruptcy  act 

[Ed.  Note. — Effect  of  national  bankruptcy  act  on  state  insolv«icy  laws 
and  on  assignments  for  benefit  of  creditors,  see  note  to  Carling  v.  Sey- 
mour Lumber  Co.,  51  C  C.  A.  11.] 

On  Writ  of  Habeas  Corpus  and  Return  Thereto. 

For  opinion  below,  see  154  Fed.  761. 

Seth  I.  McCormick,  for  petitioner. 

A.  L.  Cole,  opposed. 

Before  DALLAS,  GRAY,  and  BUFFINGTON,  Circuit  Judges. 

DALLAS,  Circuit  Judge.  The  United  States  District  Judge  for 
the  Middle  District  of  Pennsylvania,  sitting  in  the  Circuit  Court  for 
that  district,  awarded  a  warrant  of  arrest  under  the  Pennsylvania 
statute  of  July  12,  1842  (P.  L.  p.  339),  in  pursuance  whereof  George 
H.  Crawford  was  committed  to  jail.  The  jurisdiction  of  the  Circuit 
Court  to  do  this  being  denied,  we  allowed  a  writ  of  habeas  corpus, 
and  upon  its  return  the  case  thereby  presented  was  argued  by  cotmsel, 
and  having  been  duly  considered  by  us,  is  now  for  adjudication.  It 
should  be  promptly  disposed  of,  and  to  avoid  delay  we  will  but  briefly 
state  the  grounds  of  our  decision. 

The  contention  on  behalf  of  the  prisoner  appears  to  be  that  authori- 
ty was  not  given  to  the  federal  courts  to  issue  the  process  which  was 
issued  in  this  instance,  either  by  section  914,  or  915,  or  916  of  the 
Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  684],  and  that,  even  if  it 
had  been,  such  authority  would  not  presently  exist,  because,  as  is 
argued,  the  enactment  by  Congress  of  the  bankruptcy  act  of  1898  (Act 
July  1,  1898,  c.  641,  30  Stat.  644  [U.  S.  Comp.  St  1901,  p.  3418]) 
suspended  the  Pennsylvania  act  of  July  12,  1842.  Neither  of  these 
positions  is  tenable.  A  judgment  had  been  recovered  in  a  common- 
law  cause,  and  the  warrant  of  arrest,  being  a  remedy  provided  by  the 
state  law  "to  reach  the  property  of  the  judgment  debtor,"  was,  we 
think,  plainly  within  section  916.  The  cases  relied  upon  by  the  learn- 
ed counsel  of  the  prisoner  are  not  in  point    In  Friedly  v.  Giddings 
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ct  aL,  119  Fed.  438,  the  court  was  dealing  with  a  motion  for  an  ad- 
judication that,  by  reason  of  the  character  of  the  cause  of  action, 
the  defendants  ought  to  be  confined  to  jail,  according  to  the  statutes 
of  the  state  It  Was  not  dealing  with  a  remedy  upon  a  judgment,  by 
execution  or  otherwise,  to  reach  the  property  of  the  judgment  debtor. 
The  state  statute  under  consideration  in  Curtis  v.  Feste,  6  Fed.  Cas. 
1004,  Fed.  Cas.  No.  3,502,  was  in  a  very  high  degree  penal.  It  did 
not  provide  a  remedy  to  reach  property,  but  made  it  "the  duty  of  the 
court,  in  all  cases  described  in  it  except  one,  upon  conviction  of  the 
debtor,  to  sentence  him  to  three  years'  imprisonment,  and  in  the  other, 
case,  to  sentence  him  to  the  same  term  of  imprisonment,  with  a  con- 
dition that  he  should  be  discharged  on  payment  of  the  debt." 

The  Pennsylvania  statute  of  July  12,  1842,  is  not  an  insolvent  law. 
The  proceeding  it  provides  is  not  designed  to  eflFect  the  distribution 
of  the  debtor's  assets  amongst  his  creditors.  It  is  a  proceeding  in 
aid  of  execution.  Its  object  is  to  reach  property  o*f  a  judgment  debtor 
which  he  fraudulently  conceals.  The  case  of  Commonwealth  v.  O'- 
Hara,  6  Phila.  402  (cited  for  the  prisoner),  was  decided  by  a  Pennsyl- 
vania court  of  first  instance,  and  the  learned  judge  by  whom  that  deci- 
sion was  rendered  afterwards  became  a  justice  of  the  court  of  last 
resort  of  that  state,  and  as  such  participated  in  its  unanimous  judg- 
ment in  the  case  of  Scully  v.  Kirkpatrick,  79  Pa.  324,  21  Am.  Rep.  62. 
This  adjudication,  and  others  which  need  not  be  particularly  referred 
to,  accord  with  our  present  conclusion. 

The  order  of  this  court  is  that  George  H.  Crawford  be  remanded 
to  the  custody  of  the  keeper  of  the  common  jail  of  Lycoming  county, 
there  to  be  detained  in  pursuance  of  and  in  accordance  with  the  order 
of  the  Honorable  R.  W.  Archbald,  United  States  District  Judge  for 
the  Middle  District  of  Pennsylvania. 

NOTE. — ^Motion  for  leave  to  file  petition  for  a  writ  of  habeas  corpus 
dolled  27  Sup.  Ct  706,  206  U.  S.  561.  51  L.  Ed.  1189. 


(154  Fed.  889.) 

TWO   HUNDRED   AND    EIGHTEEN   AND   ONE-HALF   CARATS    LOOSE 
EMERALDS  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  5,  1907.) 
No.  295. 
€^J8T0MB  Duties— roRFErruBB—**BAGGAai'*—ABTicLE8  in  Olothino. 

Held,  that  articles  in  the  clothing  are  "baggage,"  within  the  meaning  of 
section  2802,  Rev.  St.  [U.  S.  Comp.  St  1901,  p.  1873],  relating  to  the  con- 
cealment of  dutiable  articles  "found  in  the  baggage  of  any  person  ar- 
riving within  the  United  States,"  and  that  a  package  of  precious  stones 
found  in  the  pocket  of  a  passenger  is  forfeitable  under  said  provision. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  by  the  claimant  of  certain  loose, 
unplerced,  cut  emeralds  to  review  a  judgment  of  forfeiture  for  violation  of 
the  revenue  laws.  The  Judgment  was  entered  October  8,  1906,  in  the  District 
Court,  Southern  District  of  New  York.  Upon  completion  of  the  testimony,  a 
verdict  was  directed  in  favor  of  the  government;  both  sides  having  moved 
for  a  direction.    Subsequently,  upon  motion  for  a  new  trial,  the  district  judge 
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filed  an  opinion,  which  Is  reported  in  153  Fed.  643.    It  contains  the  following 
statement  of  acts,  which  the  testimony  shows  to  be  accurate : 

'*The  claimant,  Suarez,  a  resident  of  Bogota,  In  the  R^nbllc  of  CJolombia, 
South  America,  arrived  in  New  York  on  October  8,  1906,  on  the  steamship 
Oceanic,  from  England.  His  native  language  was  Spanish.  He  could  not 
speak  English,  but  had  some  knowledge  of  the  French  language,  although 
how  much  does  not  clearly  appear.  On  the  arrival  of  the  ship,  the  customs 
officer,  who  took  the  declarations  of  the  passengers,  asked  him,  in  Frencli,  if 
he  understood  French,  and  he  said  that  he  did.  He  asked  him  how  many 
pieces  of  baggage  he  had,  and  he  answered,  'Three.'  The  examiner  testified 
that  he  did  not  seem  to  clearly  understand  his  questions  as  to  what  particular 
kind  of  baggage  he  had.  The  examiner  thereupon  drew  his  pen  through  the 
printed  form  on  the  declaration  for  the  insertion  of  the  number  of  trunks, 
bags  or  valises,  boxes,  and  other  packages,  and  wrote  under  the  head  of  *Tt>- 
tal,'  at  the  end,  the  figure  *3.*  The  ofllcer  asked  him,  in  French,  whether  he 
had  anything  to  declare,  whether  he  had  any  gifts  for  other  persons,  and 
whether  he  had  anything  to  sell,  to  all  of  which  he  answered,  *No.*  Thereup- 
on Suarez  signed  his  name  at  the  end  of  the  declaration,  and  swore  to  it  be- 
fore the  officer.  Suarez  then  left  the  ship  and  went  on  the  dock.  He  had  as 
baggage  a  trunk,  a  box,  and  two  handbags  tied  together.  He  stated  to  the 
customs  officer  on  the  dock  that  he  was  going  to  Colombia,  that  he  wished 
to  leave  with  the  collector  the  trunk  and  the  box,  and  that  he  wished  to  take 
with  him  wliile  in  this  country  the  two  bags.  They  were  thereupon  opened, 
the  contents  examined,  and  found  to  contain  nothing  dutiable,  and  were  label- 
ed by  the  customs  inspector  as  being  passed.  The  customs  inspector  then 
called  another  inspector,  who  spoke  Spanish,  and  directed  him  to  ask  Suarei 
whether  he  had  any  precious  stones  or  Jewelry  upon  his  person  or  In  his  pock- 
ets. The  inspector  did  so  in  Spanish,  putting  various  specific  and  particular 
inquiries,  and  to  all  of  them  Suarez  answered  In  the  negative.  He  was  then 
taken  on  board  the  steamer  and  searched,  and  In  the  iK>cket  of  his  overcoat 
was  found  a  package  which  contained  cut  emeralds  loose  and  unpierced 
weighing  218^  carats,  which  were  thereupon  seized  by  the  government,  and 
which  are  the  subject  of  this  suit  for  confiscatioiL" 

Louis  J.  Phillips,  for  plaintiflF  in  error. 

Henry  L.  Stimson,  U.  S.  Atty.,  Winfred  T.  Denison  and  Felix  T. 
Frankfurter,  Asst  U.  S.  Attys. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge  (after  stating  the  facts).  The  informa- 
tion sets  forth  four  alleged  causes  of  forfeiture.  It  will  be  necessary 
only  to  consider  the  second  one,  which  charges  a  violation  of  the  pro- 
visions of  section  2802,  Rev.  St.  U.  S.  [U.  S.  Ccnnp.  St  1901,  p.  1873]. 
That  section  reads  as  follows : 

*'Sec.  2802.  (Penalty  for  concealing  dutiable  articles  in  baggage).  When- 
ever any  article  subject  to  duty  is  found  in  the  baggage  of  any  person  arriv- 
ing within  the  United  States,  which  was  not,  at  the  time  of  making  entry 
for  such  baggage,  mentioned  to  the  collector  before  whom  such  entry  was 
made,  by  the  person  making  entry,  such  article  shall  be  forfeited,  and  the 
person  in  whose  baggage  it  is  found  shall  be  liable  to  a  penalty  of  treble  the 
value  of  such  article." 

The  contention  of  the  claimant  is  that  articles  of  merchandise  found 
on  the  person  of  a  passenger  cannot  be  forfeited  under  this  section, 
which  deals  with  baggage  only.  The  district  judge,  after  some  ref- 
erence to  the  common-law  meaning  of  the  word  baggage,  held : 

"That  such  merchandise  may  be  treated  as  baggage  within  the  sense  of  the 
customs  laws.  A  package  carried  in  the  pocket  does  not  differ  essentially 
from  a  package  carried  in  the  hand,  and,  in  my  opinion,  if  it  contains  dutl- 
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able  merchandise,  the  passenger  is  bound  to  declare  it  in  all  respects  the  same 
as  he  is  bound  to  declare  merchandise  contained  in  his  trunk." 

Certainly,  neither  the  size  of  a  package  nor  the  material  of  which 
the  covering  is  made,  whether  wood,  leather,  or  paper,  is  material. 
There  is  no  sound  distinction  between  articles  carried  In  a  dress  suit 
case  and  articles  carried  in  thet  small  wrist  bag  which  in  feminine 
attire  has  taken  the  place  of  the  undiscoverable  podcet  of  a  few  decades 
ago.  Nor  is  there  any  distinction  between  articles  in  the  pocket  of  an 
overcoat  worn  on  the  owner's  back  and  articles  in  th^  same  pocket  when 
the  overcoat  is  rolled  up  with  steamer  rugs,  a  cardigan  jacket,  and  an 
umbrella,  and  carried  in  a  shawl  strap.  Such  fine  distinctions  seem 
wholly  without  merit,  especially  in  view  of  the  circumstance  that  the 
section  does  not  provide  for  articles  found  "in  packages  of  baggage," 
but  "in  the  baggage  of  any  person  arriving,"  etc  It  is  unnecessary  to 
discuss  the  question  further  in  view  of  former  deliverances  of  this 
court.  In  U.  S.  v.  One  Pearl  Necklace  (Dodge)  111  Fed.  165,  49  C. 
C.  A.  287,  56  L.  R.  A.  130,  we  held  that  section  2802  was  applicable 
to -jewelry  wrapped  up  in  a  handkerchief  and  carried  in  a  lady's  small 
handbag,  and  in  so  doing  discussed  at  great  length  the  various  sec- 
tions relating  to  the  introduction  into  this  country  of  articles  brought 
from  abroad.  Referring  to  this  decision  in  the  subsequent  case  of 
One  Peari  Chain  v.  U.  S.  (DuUas)  123  Fed.  374,  59  C.  C.  A.  499, 
we  said : 

"Upon  the  trial  and  argument  of  the  case  at  bar  it  seems  to  have  been  as- 
sumed that  this  court  held  that  a  passenger's  wearing  apparel,  articles  of 
adornment,  and  personal  effects  ceased  to  be  baggage  l£e  moment  they  were 
taken  out  of  the  trunk  and  placed  on  the  person  of  the  passenger,  and  were 
to  be  treated,  for  purposes  of  entry,  etc.,  as  imported  merchandise.  It  is 
true  that  the  opinion.  In  contradistinction  to  'merchandise,*  spoke  of  dutiable 
articles  brought  by  passengers  *in  their  packages  of  baggage';  but  Mrs.  Dodge 
brought  her  necklace  in  one  of  her  packages  of  baggage,  in  a  hand  satchel, 
which,  however,  she  failed  to  declare.  There  being  no  question  of  wearing 
the  article,  and  nearly  all  dutiable  articles  coming  in  packages  of  some  sort, 
the  above-quoted  phrase  was  used.  To  hold  that  an  Incoming  passenger,  who, 
arriving  on  a  cold  day,  opens  one  of  his  packages  of  baggage  and  takes  out  a 
fiilk  muffler  to  wrap  around  his  neck,  would  be  subject  to  have  the  same  for- 
feited, although  he  may  declare  it  to  the  customs  officers,  because  he  walked 
ashore  with  it  without  presenting  invoice,  bill  of  lading,  and  cousular  certif- 
icate, and  obtaining  a  special  permit,  seems  to  us  a  most  unreasonable  prop- 
osition. The  Dodge  Case  held  only  that  the  'merchandise*  sections  did  not 
apply  to  passenger's  baggage.  It  did  not  undertake  to  define  'baggage.'  No 
jsuch  question  arose  in  the  case.  Nobody  disputed  that  the  necklace  in  that 
case  was  passenger's  baggage,  to  be  declared  and  entered  as  such." 

And  on  the  last  appeal  in  the  Dullas  Case,  139  Fed.  516,  71  C.  C.  A. 
500,  reference  was  again  made  to  the  same  subject,  as  follows : 

"On  the  former  appeal  we  held  that  a  passenger's  wearing  apparel,  articles 
of  adornment,  and  personal  effects  did  not  cease  to  be  baggage  the  moment 
they  were  taken  out  of  a  trunk  and  placed  on  the  person.  Whether  they  are 
hid  from  view  by  being  stowed  in  the  middle  of  a  trunk,  or  by  being  placed 
tmder  some  part  of  the  passenger's  clothing,  is  immaterial." 

Claimant  relies  upon  two  decisions  only.  U.  S.  v.  Pearl  Chain  (D. 
C.)  139  Fed.  517,  71  C.  C.  A.  500,  is  a  minority  opinion.  In  U.  S. 
v.  Tapestry  (D.  C.)  114  Fed.  496,  the  facts  are  not  fully  reported; 
but  the  articles  had  apparently  been  smuggled  through  the  custom 
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house,  and  were  not  found  until  after  the  claimant  had  ceased  to  be 
"a  person  arriving,"  and  what  he  brought  with  him  had  ceased  to  be 
bagp^age. 
The  judgment  is  affirmed. 

NOTE.— TOWNSBND,  CIrcalt  Judge,  heard  argmnent,  partic^ted  in  con- 
sultation, and  Toted  to  affirm,  but  did  not  see  the  opinion. 


(164  Fed.  842.) 

BNNIS  V.  UNITED  STATES. 

(Circolt  Ck>urt  of  Appeals,  Second  Circolt    Maj  80,  1907.) 

No.  260. 

Post  Offiob— Embezzlembrt  of  Mail  Mattel— Deoot  Lcttbbs. 

A  post  office  superintendent  discovered  a  misboxed  letter,  which  had 
been  placed  in  a  "dead"  pigeonhole  at  the  top  of  the  case,  where  defend- 
ant, a  clerk,  was  engaged  in  sorting  mail.  The  letter  was  removed  by  the 
superintendent  and  handed  to  a  post  office  inspector,  who  took  it  to  the  , 
addressee,  and,  without  delivering  it,  obtained  permission  to  open  it  He 
then  returned  to  the  post  office,  unsealed  the  letter,  and  took  from  it  an 
express  order  for  $2,  a  statement  of  account,  and  a  letter  from  the  sender 
of  the  money  order.  After  making  a  copy  of  the  letter,  he  placed  it  in  the 
envelope  with  two  marked  $1  bills,  and  forwarded  the  money  order  and 
the  statement  to  the  addressee.  The  envelope  containing  the  letter  and 
bills  having  been  duly  sealed  was  returned  to  the  dead  pigeonhole,  and  a 
short  time  thereafter  was  embezzled  by  defendant  Held,  that  the  letter 
at  the  time  it  was  returned  by  the  inspector  to  the  dead  pigeonhole  had 
not  ceased  to  be  mail  matter,  and  that  defendant  was  therefore  properly 
convicted  of  embezzling  a  letter  containing  inclosures,  in  violation  of  Rev. 
St  S  6467  [U.  S.  Gomp.  St  1901,  p.  3691]. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  40,  Post  Office,  f  61.} 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  New  York. 

On  writ  of  error  to  the  Circuit  Court  for  the  Eastern  District  of 
New  York  to  review  a  judgment  of  convicticm  entered  upon  the  ver- 
dict of  a  jury;  the  indictment  charging  the  defendant  (plaintifiF  in 
error)  with  having  secreted,  embezzled  and  destroyed  a  letter  contain- 
ing two  silver  certificates,  each  of  the  value  of  one  dollar,  in  violation 
of  the  provisions  of  Rev.  St  U.  S.  §  6467  [U.  S.  Comp.  St  1901, 
p.  3691]. 

W.  L.  Carey  (Robert  H.  Roy,  of  counsel),  for  plaintiff  in  error. 
William  J.  Youngs  (S.  B.  Strong,  Asst.  U.  S.  Atty.,  and  Chas.  E. 
Hill,  of  counsel),  for  the  United  States. 

Before  LACOMBE,  TOWNSEND,  and  COXE.  Circuit  Judges. 

COXE,  Circuit  Judge.  At  the  time  in  question  the  defendant  was  a 
derk  in  the  Brooklyn  Post  Office,  at  Station  D.  On  the  2rth  of  March, 
1906,  the  attention  of  the  superintendent  was  called  to  a  misboxed  letter, 
addressed  to  Cowperthwait  &  Co.,  Flatbush  Avenue  and  Fulton  Street, 
Brooklyn,  which  had  been  placed  in  a  "dead"  pigeon  hole  at  the  top  of 
the  case  where  defendant  worked.    The  letter  had  been  postmarked 
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and  the  stamp  cancded.  The  superintendent  removed  the  letter  from 
the  case  and  handed  it  to  Inspector  Leland  in  the  main  post  office 
building  at  Brooklyn.  Leland  took  the  letter  to  Cowpertiiwait  &  Co. 
and  obtained  permission  of  the  treasurer  to  open  it;  he  then  returned  to 
the  post  office,  unsealed  the  letter,  took  from  it  an  express  money  order 
for  $2,  a  statement  of  account  and  a  letter  from  the  sender  of  the 
money  order.  After  making  a  copy  of  the  letter  he  replaced  it  in  the 
envelope  with  two  marked  one  dollar  bills.  The  money  order  and  the 
statement  of  account  he  forwarded  to  Cowperthwait  &  Co. 

In  the  afternoon  the  envelope,  duly  sealed,  containing  the  letter 
and  the  two  bills,  was  placed  by  the  superintendent  in  the  dead  pigeon- 
hole where  he  had  found  it.  A  short  time  afterward  the  defendant 
resumed  work  at  the  case,  and,  as  the  letter  was  neither  in  the  pigeon- 
hole nor  in  the  outgoing  mail,  he  was  questioned  regarding  it.  Al- 
though at  first  he  denied  any  knowledge  of  the  letter  he  produced  from 
his  packet,  in  response  to  a  demand  from  the  inspector,  the  two  marked 
bills  and  subsequently  admitted  having  taken  them. 

Briefly  stated  tliese  are  the  facts ;  there  is  no  dispute  regarding  them. 

No  testimony  was  offered  by  the  defendant 

The  sole  question  presented  is  one  of  law  which  may  be  epitomized 
as  follows :  Was  the  letter  in  question  mail  matter  intended  to  be  con- 
veyed by  mail? 

The  argument  for  the  defendant  proceeds,  we  think,  upon  a  miscon- 
ception of  the  facts.  It  is  insisted  that  the  inspector  delivered  the 
letter  to  Cowperthwait  &  Co.  and  that  thereupon  it  ceased  to  be  mail 
matter.  It  is  also  argfued  that  the  envelope  which  the  superintendent 
placed  in  the  dead  pigeonhole  was  not  in  a  fit  condition  for  mailing, 
for  the  reason  that  it  had  on  it  a  canceled  stamp  and  was  not  deposited 
in  a  place  designed  for  matter  intended  to  be  carried  by  mail. 

In  short,  the  case  is  treated  as  if  the  first  appearance  of  the  letter 
was  on  the  afternoon  of  the  27th  when  it  was  placed  in  the  dead  pigeon- 
hole by  tilt  superintendent,  Carroll.  Here,  we  think,  is  the  initial 
mistake  which  has  tended  to  obscure  the  issue  both  in  this  court  and 
in  the  court  below.  In  our  opinon  the  letter  never  was  delivered  to 
Cowperthwait  &  Co.  and  remained  at  all  times  in  the  custody  and 
under  the  control  of  the  post  office  officials.  The  inspector  exhibited 
the  letter  to  the  treasurer  of  Cowperthwait  &  Co.,  but  he  did  not  de- 
liver it  to  them.  He  obtained  permission  to  open  it  and  became  their 
agent  for  that  purpose;  it  was  never  out  of  his  possession.  It  was 
still  sealed  when  he  returned  to  the  post  office  and  he  opened  it  there. 

The  letter  did  not  lose  its  mailable  character  or  the  protection  of 
the  laws  of  the  United  States  because  a  part  of  the  contents  of  the 
envelope  had  been  removed.  The  only  individuals  who  could  be  in- 
jured by  the  action  of  the  inspector  in  this  regard  were  Cowperthwait 
&  Co.  and  they  had  given  their  full  consent.  Even  if  we  assume  that 
the  action  of  the  officials  was  illegal,  the  letter  was  still  lawfully  in 
the  post  office ;  it  did  not  become  a  defenceless  outlaw  to  be  plundered 
with  impunity  by  those  whose  duty  it  was  to  guard  it.  In  other  words^ 
the  illegal  act  of  the  inspector  and  superintendent,  admitting  it  to  exist, 
is  no  defense  to  the  defendant.  But,  as  before  stated,  we  think  these 
officers  acted  within  the  scope  of  their  authority  and  that  the  letter  from 
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the  moment  it  entered  Station  D  until  it  was  embezzled  by  the  de- 
fendant was  mail  matter  under  the  protection  of  the  law.  It  was  in- 
tended to  be  conveyed  by  mail  and  would  have  been  delivered  in  due 
course  had  not  the  defendant  first  secreted  it  and  then  embezzled  and 
destroyed  everything  but  the  money  it  contained. 

If  tfie  contention  of  the  defendant  be  correct,  a  letter  delivered  at 
the  wrong  address  and  remailed  with  the  canceled  stamp  thereon  could 
be  stolen  by  a  person  employed  in  the  postal  service  without  fear  of 
punishment  under  section  5467,  Rev.  St  [U.  S.  Comp.  St.  1901,  p. 
3691].  So,  too,  if  the  postmaster  at  the  request  of  the  sender  should, 
after  mailing,  open  the  envelope  and  take  therefrom  a  paper  placed 
therein  by  mistake,  the  letter,  after  being  replaced  in  the  mail  pouch, 
would  lose  the  protection  of  tfie  statute.  Furthermore,  the  above  con- 
tention would  make  the  use  of  test  letters  impossible  when  prepared 
with  a  canceled  stamp  in  an  office  other  than  the  suspected  one  and 
subsequently  placed  by  the  inspector  within  reach  of  the  distrusted 
official. 

We  cannot  believe  that  Congress  intended  the  section  in  question 
to  have  so  restricted  an  application.  On  the  contrary,  we  think  it  ap- 
plies to  all  matter  which  lawfully  comes  into  the  possession  of  the  de- 
partment regarding  which  the  postal  authorities  are  required  by  law  to 
exercise  some  act  of  dominion  or  control. 

The  case  was  submitted  to  the  jury  upon  a  theory  more  favorable 
to  the  defendant  than  the  facts  warrant.  The  court,  upon  the  sup- 
position that  the  replacing  of  the  letter  in  the  pigeonhole  was  the  first 
and  only  mailing  to  be  considered,  left  it  for  the  jury  to  say  whether 
it  was  "intended  to  be  conveyed  and  was  in  the  course  of  transmission 
to  Cowperthwait  &  Co.,"  stating  that  the  jury  might  find  this  issue 
against  the  United  States  notwimstanding  the  presumption  allowed  by 
section  5468. 

We  are  convinced  that  no  reversible  error  was  committed  at  the 
trial.  Upon  the  interpretation  most  favorable  to  the  defendant  the 
testimony  is  much  stronger  for  the  Government  than  in  many  cases 
in  which  the  Supreme  Court  has  sustained  convictions. 

In  Montgomery  v.  United  States,  162  U.  S.  410,  16  Sup.  Ct  797, 
40  L.  Ed.  1020,  the  court  said : 

"The  letters  put  in  evidence  correspond.  In  address  and  contents,  to  the 
letters  described  in  the  indictment,  and  it  made  no  diflerenee,  witli  respect 
to  the  duty  of  the  carrier,  whether  the  letters  were  genuine  or  decoys  with  a 
fictitious  address." 

See,  also,  Scott  v.  U.  S.,  172  U.  S.  343,  19  Sup.  Ct  209,  43  L.  Ed. 
471 ;  Goode  v.  U.  S.,  159  U.  S.  663,  16  Sup.  Ct.  136,  40  L.  Ed.  29»7. 
The  judgment  is  affirmed. 
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(154  Fed.  657.) 

In  re  WATERLOO  ORGAN  CO. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  5,  1907.) 

No.  254. 

1.  Bankrxjptct— Claims— CJoLLATEBAL  Bonds. 

Where  bonds  executed  by  a  bankrupt  were  deposited  with  a  bank  as  col- 
lateral for  past  and  future  indebtedness,  the  bank  was  required  to  elect 
whether  it  would  make  the  bonds  valid  by  allowing  the  notes  for  which 
the  bonds  were  collateral  to  be  covered  into  the  bankrupt's  estate,  or 
press  its  claim  as  a  general  creditor  on  the  notes,  leaving  the  bonds  with- 
out consideration;  it  not  being  entitled  to  prove  the  bonds  as  a  secured 
claim  without  surrendering  the  notes. 

2.  Same— FoBECLOSUBB  of  Mobtoagb— Intebest  on  B^nds. 

A  bankrupt  corporation,  having  issued  bonds  secured  by  a  mortgage, 
which  after  bankruptcy  was  conceded  to  be  valid  as  to  two-fifths  of  the 
property,  but  was  contested  by  the  trustee  as  to  the  remainder,  the  mort- 
gagee, having  retained  possession  of  the  proceeds  of  the  property  on  fore- 
closure sale  pending  determination  of  the  ownership  thereof,  was  charge- 
able with  interest  at  3  per  cent,  on  the  entire  proceeds  during  its  posses- 
sion. 

8.  Same— Trustee  for  Bondholders— Litigation— Expense. 

After  the  bankruptcy  of  a  corporation  having  issued  bonds  secured  by 
a  mortgage  payable  to  a  bank  as  trustee,  it  was  agreed  that  the  mortgage 
was  valid  as  to  two-flfths  of  the  property,  but  was  contested  by  the  trustee 
in  bankruptcy  as  to  the  remainder.  The  litigation  which  was  brought  in 
a  state  court  was  midertaken  in  good  faith  and  was  not  frivolous,  but  was 
conducted  by  the  bank  for  the  bondholders*  benefit  Held,  that  the  bank, 
I)ending  appeal  to  the  state  Court  of  Appeals  from  an  adverse  decision, 
was  entitled  to  an  allowance  out  of  the  bankrupt's  estate  for  expenses  and 
services  of  attorneys  in  such  litigation. 

4.  Same— Attorney's  Fees— Bankrupt's  Trustee. 

Litigation  by  a  bankrupt's  trustee  brought  to  reduce  the  number  of 
claimants  to  a  special  fund  belonging  primarily  to  mortgage  creditors  not 
being  frivolous,  the  trustee  was  entitled  to  the  allowance  of  reasonable 
attorney's  fees. 

5.  Appeal— Subsequent  Appeal— Questions  Reviewable. 

Where,  on  a  prior  appeal,  the  question  of  the  validity  of  certain  bonds 
issued  by  the  bankrupt  corporation  and  of  the  claim  made  thereon  was 
presented  and  determined,  the  bankrupt's  trustee  was  not  entitled  to 
contest  questions  relating  to  interest  on  such  bonds  on  a  subsequent  ap- 
peal. 

Petition  for  Revision  of  Proceedings  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  New  York. 

This  cause  comes  here  upon  petition  to  review  an  order  of  the  Dis- 
trict Court,  Western  District  of  New  York,  providing  for  the  dis- 
tribution of  certain  funds  among  the  holders  of  the  mortgage  bonds 
of  the  bankrupt  corporation.  The  facts  sufficiently  appear  in  the 
opinion.  The  opinions  of  the  District  Judge  and  of  the  referee  are 
reported  in  147  Fed.  814. 

Frederick  L.  Manning,  for  Zartman,  trustee, 
Geo.  E.  Zartman,  for  petitioner. 
Hammond  &  Hammond,  for  respondent. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 
83  0.0J^ 81 
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LACOMBE,  Circuit  Judge.  The  corporation  was  adjudicated  a 
bankrupt  July  2,  1902.  In  1894,  the  company  executed  a  corporate 
mortgage  or  trust  deed  to  the  First  National  Bank  of  Waterloo  to 
secure  an  issue  of  80  bonds  ($500  each).  In  the  year  1899,  another 
mortgage  was  executed  to  the  same  trustee  to  secure  the  same  bonds. 
The  later  mortgage  covered  real  estate  and  fixtures  which  the  com- 
pany had  acquired  after  the  making  of  the  first  mortgage,  and  it  also 
assumed  to  cover  all  the  personal  property  of  every  kind,  except  choses 
in  action,  which  the  company  then  owned  or  might  thereafter  acquire. 
It  is  conceded  that  two-fifths  of  the  property  is  subject  to  the  lien  of 
the  mortgages.  As  to  three-fifths  of  the  property,  which  was  after 
acquired,  the  lien  of  the  mortgages  is  disputed. 

A  few  days  before  the  filing  of  the  petition  in  bankruptcy,  the  bank^ 
as  trustee  under  the  mortgages,  on  default  in  payment  of  interest,  took 
possession  of  all  of  said  property  both  real  and  personal,  and  continued 
to  operate  it  until  the  property  was  sold  by  the  trustee  in  bankruptcy 
under  an  order  of  the  bankruptcy  court  that  it  be  sold  as  free  and  clear 
of  incumbrances,  and  that  the  liens  of  the  mortgages  should  follow 
the  funds  realized  from  such  sale.  No  one  seems  to  question  the 
propriety  of  this  order.     It  provided,  among  other  things : 

"That  immediately  after  said  sale  tbe  said  two-fifths  of  the  entire  proceeds 
thereof  shall  be  distributed  by  this  court  in  pro  rata  payments  to  the  holders 
of  the  bonds  of  the  said  bankrupt  which  are  secured  by  said  mortgages  and 
which  shall  be  established  before  this  court  as  valid  obligations  of  said  bank- 
rupt." 

The  order  then  provided  for  the  retention,  pending  the  controversy 
as  to  title  thereto,  of  the  other  three-fifths  of  the  proceeds  by  the  bank, 
upon  interest  at  3  per  cent,  per  annum,  which  was  the  same  rate  which 
it  was  then  paying  upon  moneys  deposited  with  it  upon  certificates  of 
deposit. 

As  to  the  three-fifths,  the  trustee  in  bankruptcy  brought  suit  in  the 
state  court  against  the  bank,  trustee  under  the  mortgages.  He  suc- 
ceeded at  the  trial  and  at  the  Appellate  Division,  and  the  case  is  now 
pending  on  appeal  to  the  Court  of  Appeals.  At  the  sale,  November 
25,  1902,  the  bank  bought  in  the  property  for  $25,800.  It  held  it^ 
carrying  on  the  business  and  looking  for  a  purchaser  until,  about  June 
1,  1903,  it  sold  the  entire  property  to  the  Vough  Piano  Company  for 
the  same  price,  $26,800.  The  piano  company  was  composed,  in  part 
at  least,  of  persons  interested  in  the  bank.  It  paid  the  purchase  price 
to  the  bank  January  20,  1906,  but  without  interest.  The  questions 
here  presented  deal  only  with  questions  arising  upon  distribution  of 
the  two-fifths. 

After  the  sale,  opportunity  was  given  to  the  bondholders  to  estab- 
lish their  bonds  before  the  referee  in  bankruptcy.  Two  bonds  pre- 
sented by  one  Francis  Bacon  were  presented  and  allowed,  but  upon 
petition  for  review  this  court  disallowed  them.  See  134  Fed.  341,  67 
C.  C.  A.  255.  Twenty-one  bonds  were  presented  by  the  Waterloo 
Bank.  They  were  allowed  by  the  referee  and  the  District  Court,  and 
upon  petition  for  review  this  court  affirmed  such  allowance.  See  134 
Fed.  345,  67  C.  C.  A.  327. 
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1.  It  was  contended  by  the  trustee  in  bankruptcy  that  the  referee 
should  not  allow  the  21  bonds  held  by  the  bank  unless  the  bank  should 
deliver  to  him  $10,500  of  the  notes  which  the  bank  produced,  made 
or  indorsed  by  the  Waterloo  Organ  Company.  The  referee  and  the 
district  court  declined  to  require  the  surrender  of  such  notes,  upon 
which  the  bank  is  making  claim  as  a  general  creditor  of  the  bankrupt's 
estate.  This  question  has  already  been  disposed  of  here.  We  found 
that  there  was  a  valid  consideration  for  the  issue  of  these  21  bonds, 
which  were  turned  over  to  the  bank  as  collateral  security  for  past 
and  future  indebtedness,  only  in  the  circumstance  that  "upon  the  de- 
livery of  the  bonds  the  bank  immediately  increased  its  line  of  dis- 
counts to  the  company,  and  the  indebtedness  of  the  company  to  the 
bank  was  largely  increased,  and  so  continued  down  to  the  time  of  the 
adjudication,  when  the  amount  of  paper  on  which  the  company  was 
directly  liable  was  about  $11,000,  or  a  sum  in  excess  of  the  par  value 
of  the  bonds."  The  $10,500  represented  by  these  company  notes  can- 
not be  used  both  as  a  valid  consideration  passing  from  the  bank  to 
the  company  to  uphold  the  issue  of  the  bonds,  and  also  as  a  debt  ow- 
ing from  the  company  to  the  bank  to  be  paid  back  irrespective  of  what 
may  happen  to  the  bonds.  The  bank  must  elect  whether  it  will  make 
the  bonds  valid  by  allowing  the  consideration  it  gave  for  them  (these 
notes)  to  be  covered  into  the  bankrupt  estate,  or  will  press  its  claim 
as  a  general  creditor  on  the  notes,  leaving  the  bonds  unsupported  by 
the  payment  of  any  consideration  for  the  same,  and  therefore  invalid. 

2.  The  trustee  contends  that  the  bank  should  be  charged  with  in- 
terest at  the  rate  of  6  per  cent,  upon  the  purchase  price  of  the  property 
from  the  date  of  its  sale  in  June,  1903,  till  the  actual  payment  of  the 
purchase  money  in  January,  1906.  The  referee  charged  it  with  in- 
terest for  two  years  only  at  3  per  cent.  We  concur  with  the  district 
judge  in  finding  that  the  bank  should  pay  3  per  cent,  on  the  entire 
fund ;  the  two-fifths  as  well  as  the  three-fifths,  but  think  that  it  should 
be  charged  that  rate  for  the  full  period,  two  years  and  seven  months. 
It  is  unnecessary  to  add  anything  to  the  opinions  of  the  referee  and 
district  judge  reported  in  147  Fed.  814. 

3.  4.  We  concur  with  the  District  Court  in  its  conclusion  affirming 
the  referee's  allowance  to  the  bank  for  services  as  trustee  for  the  bond- 
holders under  the  mortgage  and  reversing  the  referee  as  to  separate 
allowance  for  payment  of  coupons.  As  to  the  allowance  for  expenses 
and  services  of  attorneys  of  the  bank,  as  trustee,  in  the  litigations,  the 
value  of  the  services  is  not  disputed,  and  it  is  admitted  that  $270.65 
for  services  in  the  bankruptcy  court  was  properly  allowed.  It  is  con- 
tended that  no  allowance  for  services  in  the  litigations  in  the  state 
court  should  now  be  made,  but  that  such  question  should  be  reserved 
until  after  decision  by  the  state  Court  of  Appeals,  and  the  whole 
services  be  charged  against  the  three-fifths  in  the  event  of  success.  A 
decision  in  the  state  court,  however,  if  adverse  to  the  mortgagee,  would 
leave  the  trustee  for  bondholders  persionally  responsible  for  these  ex- 
penses of  a  litigation  instituted  and  maintained  for  the  benefit  of  all 
the  bondholders.  We  are  not  prepared  to  hold  that  such  litigation 
was  frivolous  or  not  undertaken  in  good,  faith,  and  see  no  reason  why 
the  allowance  should  not  now  be  made. 
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6.  The  trustee  in  bankruptcy  presents  a  bill  for  services  and  attor- 
ney's fees  in  the  controversy  (which  was  heretofore  brought  up  to  this 
court)  as  to  the  validity  of  the  two  bonds  held  by  Bacon  and  the  21 
bonds  held  by  the  bank.  That  litigation  was  not  a  frivolous  one,  as 
our  former  opinions  indicated,  and,  since  its  object  was  to  reduce  the 
number  of  claimants  upon  the  special  fund  belonging  primarily  to  the 
secured  (mortgage)  creditors,  that  fund  is  the  proper  one  to  bear  the 
expense.  The  charge  seems  to  be  excessive.  The  referee,  who  dis- 
allowed it  altogether,  did  not  pass  upon  the  amount  Such  amount 
may  be  determined  in  the  District  Court. 

6.  In  proving  claim  upon  the  21  bonds  held  by  the  bank  and  referred 
to  as  the  collateral  bonds,  the  interest  represented  by  coupons  maturing 
before  bankruptcy  was  included.  The  coupons  on  all  the  other  bonds, 
to  and  including  December  1,  1901,  were  removed  and  paid  as  they 
fell  due.  It  is  unnecessary  to  discuss  the  argument  now  presented  by 
the  trustee  in  bankruptcy  against  this  allowance.  All  questions  as  to 
interest  on  the  bonds  should  have  been  presented  and  argued  when 
the  subject  of  the  validity  of  the  bonds  themselves  and  of  the  claim 
made  upon  them  was  before  this  court  on  the  former  appeal. 

The  decree  of  the  District  Court  is  modified  as  above  indicated,  and 
cause  remanded,  with  directions  to  decree  in  conformity  with  this  opin- 
ion, without  costs  of  this  court. 

NOTE. — Judge  TOWNSEND  beard  argument,  participated  In  the  consulta- 
tion, and  voted  to  diq)ose  of  the  cause  as  above  indicated,  but  did  not  see  the 
opinion* 


(154  Fed.  660.) 

PANG  SHO  TIN  v.  UNITED   STATES. 

(Circuit  Ck)urt  of  Appeals,  Sixth  Circuit    June  18,  1907.) 

No.  1.668. 

Aliens— Deportation  or  Chinese— Evidence  of  Nativity. 

Evidence  considered,  and  held  sufficient  to  entitle  a  CJhinese  person  ar- 
rested for  being  unlawfully  within  the  United  States  to  his  discbarge  on 
the  ground  that  he  was  a  citizen  of  the  United  States  by  birth ;  there  be- 
ing direct  testimony  of  apparently  credible  witnesses  to  such  fact,  and  no 
evidence  to  the  contrary,  except  a  statement  made  by  defendant  to  the  In- 
spectors who  arrested  him,  which,  although  somewhat  inconsistent  with 
such  claim,  was  not  irreconcilable  therewith. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

B.  F.  Graziani,  for  appellant. 
J.  V.  D.  Wilcox,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  This  is  an^  appeal  from  an  order  of 
the  District  Court  adjudging  the  appellant  to  be  a  Chinese  person  un- 
lawfully within  the  United  States  and  ordering  his  deportation  to 
China.  He  was  seized  by  two  customs  inspectors  on  the  night  of 
June  30,  July  1,  1906,  at  the  village  of  Ecorse,  nine  miles  south  of 


Digitized  by  VjOOQ IC 


FANG  SHO  YIN  V.  UNITED  STATES.  485 

Detroit  and  taken  to  the  jail  at  Detroit.  On  July  2d  he  was  brought 
before  one  of  these  officers  and  was  sworn  and  examined  by  the  lat- 
ter through  the  medium  of  a  Chinese  interpreter  employed  by  the 
government,  and  the  other  inspector,  acting  as  stenographer,  took 
down  the  statement.  On  July  5th  a  warrant  was  issued  by  a  United 
States  commissioner  on  the  complaint  of  one  of  the  inspectors,  and 
the  respondent  was  taken  before  the  commissioner,  where  he  pleaded 
not  guilty.  His  defense  was  that  he  was  bom  in  San  Francisco,  Cal., 
and  was  therefore  a  citizen  of  the  United  States.  The  hearing  was 
adjourned  from  time  to  time  until  November  19th,  when  the  com- 
missioner adjudged  that  the  respondent  was  a  Chinese  person,  and  was 
guilty  of  being  unlawfully  within  the  United  States,  and  entered  an 
order  for  his  deportation.  The  respondent  appealed  to  the  District 
Court,  where  the  commissioner's  order  was  affirmed. 

The  decisive  question  in  the  case  is  whether  the  appellant  was  bom 
in  this  country  of  parents  having  a  domicile  here.  If  he  was,  his  ex- 
pulsion would  deprive  him  of  a  constitutional  right  of  citizenship. 

The  order  of  the  commissioner,  so  far  as  it  involved  the  question 
of  the  respondent's  citizenship,  was  based  entirely  on  the  inspector's 
examination  of  the  respondent  above  mentioned  and  the  answers  of 
the  respondent  to  the  questions  put  to  him  on  said  examination ;  and 
the  testimony  of  the  inspectors  that  at  the  time  they  seized  the  respond- 
ent at  Ecorse  he  was  coming  from  the  direction  of  the  Detroit  river, 
in  company  with  three  other  persons,  one  of  whom  was  a  Chinese 
person,  and  the  other  two  white  men.  The  interpreter,  who  was  him- 
self a  Chinese  person,  testified  that  the  respondent  seemed  to  under- 
stand the  Chinese  language,  and  that  from  his  general  appearance, 
his  complexion,  and  the  manner  of  wearing  his  queue,  he  judged  him 
to  belong  to  that  nationality.  And  it  may  be  here  said  that  the  proof  was 
sufjficient  to  support  the  finding  that  the  respondent  was  a  Chinese  per- 
son. Counsel  for  the  appellant  comment  upon  the  use  made  by  the 
government  of  the  inspector's  examination  of  the  respondent  below; 
that  it  was  made  when  he  had  no  counsel,  and  without  warning  to 
the  respondent  of  the  use  which  might  be  made  of  it,  and  by  persons 
whose  sole  object  was  to  convict  him.  There  is  at  the  head  of  the 
examination  a  statement  that  the  respondent  was  given  warning,  but 
no  witness  swears  to  it,  and  there  is  no  certificate  to  that  effect.  This 
is  simply  the  unsworn  ex  parte  statement  of  the  stenographer.  While 
the  question  is  not  raised  in  such  a  way  as  to  require  a  mling  upon 
it,  we  feel  bound  to  say  that  the  unsatisfactory  character  of  testimony 
so  procured  as  the  basis  of  an  adjudication  against  the  respondent  is 
a  factor  which  we  take  into  account  in  reaching  our  conclusion. 

In  the  inspector's  examination,  the  respondent  stated  that  he  was  34 
years  old ;  that  he  was  born  in  San  Francisco ;  that  his  father's  name 
was  San  Foy,  and  his  father  died  when  the  respondent  was  quite 
young;  that  he  went  to  China  when  he  was  four  years  old;  that  he 
had  lived  there  until  his  recent  return  to  this  country ;  that  his  occupa- 
tion there  was  farming ;  that  when  he  returned  he  landed  in  Vancouver, 
British  Columbia,  and  paid  a  head  tax  there  of  $500 ;  that  he  had  been 
in  various  parts  of  Canada ;  that  he  left  Windsor  at  10  o'clock  the  even- 
ing before  his  arrest  by  the  inspectors  and  came  across  the  Detroit  river 
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in  company  with  the  other  three  persons  mentioned  by  the  inspectors ; 
and  that  he  was  then  on  his  way  to  Paducah,  Ky.,  where  he  had  a  rela- 
tive. This  account  might  fairly  excite  suspicion,  but  it  was  not  irrecon- 
cilable with  the  supposition  that  on  his  return  to  America  he  had  no 
clear  ground  for  expecting  that  he  could  prove  his  birth  in  the  United 
States  and  establish  his  identity  and  right  to  entrance  here,  and  that  he- 
did  not  intend  to  rely  upon  the  fact  of  his  birth  in  the  United  States. 
But  several  persons  have  been  found  and  produced  as  witnesses  whose 
veracity  is  vouched  for  by  their  neighbors,  who  swear  to  the  circum- 
stances of  his  nativity  in  San  Francisco  and  his  going  to  China  when 
quite  young,  all  as  stated  by  him.  One  of  these  states  the  name  of  the 
street  in  San  Francisco  where  the  father  lived  and  the  respondent 
was  bom,  and  the  month  and  jrear  of  the  event,  and  he  then  knew  the 
father  and  son ;  that  he  (the  witness)  afterwards  saw  the  respondent  in 
China  when  the  latter  was  10  years  old,  and  now  recognizes  him  as 
the  same  person.  The  identification  of  the  appellant  by  the  witness 
as  the  child  of  their  acquaintance  in  San  Francisco  is  so  positive  that 
we  cannot  feel  justified  in  disregarding  it  when  the  consequences  are 
so  serious  as  the  possible  (and  we  thii3c  probable)  expulsion  from  his 
native  country  of  one  who  is  entitled  to  share  the  birthright  of  citizen- 
ship. 

We  think  the  judgment  and  order  of  the  District  Court  should  be 
reversed,  and  the  appellant  discharged. 


a54  Fed.  882.) 

PITTSBURGH  LAUNDRY  SUPPLY  CO.  et  al.  v.  IMPBRLAX/  LAUNDRY  CO. 

Circuit  Court  of  Appeals,  Third  Circuit    June  12,  1907.) 

No.  351. 

1.  Bankbuftct— AoTS  OF  Bankbxtptot— Pbefebenoe  bt  Judicial  Proceed- 

INGS— Vacation— TncE. 

Bankr.  Act  July  1,  1898,  e.  541,  S  3a,  subd.  8,  30  Stat  546  [U.  S.  Comp. 
St  1901,  p.  84221,  makes  it  an  act  of  bankruptcy  for  a  person  while  insol- 
vent to  have  suffered  or  permitted  any  creditor  to  obtain  a  preference  by 
legal  proceedings,  and  not  to  have  vacated  or  discharged  the  same  at 
least  five  days  before  a  sale  or  final  disposition  of  any  proper^  affected 
thereby;  and  section  31  declares  that,  whenever  time  is  enumerated  by 
days  in  the  act  the  number  of  days  shall  be  computed  by  excluding  the 
first  and  including  the  last.  H^ld  that  where  property  of  a  bankrupt  was 
advertised  for  sale  under  an  execution  on  August  22,  1906,  the  bankrupt 
had  the  entire  day  of  the  17th  in  which  to  vacate  or  discharge  the  execu- 
tion, before  it  would  be  guilty  of  an  act  of  bankruptcy. 

2.  Same. 

An  allegation  that  defendant  corporation  committed  an  act  of  bank- 
ruptcy by  permitting  and  confessing  judgment  to  K.,  for  the  use  of  G^ 
which  Judgment  was  entered,  etc.,  and  on  which  execution  attachment 
was  issued  and  a  fi.  fa.  issued,  and  the  goods  of  the  defendant  levied  on 
by  the  sheriff,  was  insufficient 

3.  Same— Appeai/— Review— Discretion— Amendments. 

The  refusal  of  a  court  of  bankruptcy  to  permit  the  amendment  of  an 
involuntary  bankruptcy  petition,  for  the  purpose  of  inserting  additional 
alleged  acts  of  bauluruptcy,  would  not  be  interfered  with  on  appeal,  un- 
less abuse  of  discretion  was  shown. 
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Appeal  from  the  District  Court  of.  the  United  States  for  the  Western 
District  of  Pennsylvania. 

A.  Y.  Smith,  for  appellant. 
Mr.  Moore,  for  appellee. 

Argued  before  DALLAS  and  GRAY,  Circuit  Judges,  and  HOL- 
LAND, District  Judge. 

GRAY,  Circuit  Judge.  This  is  an  appeal  from  the  decree  of  the 
District  Court  for  the  western  district  of  Pennsylvania,  in  bankruptcy, 
<iismissing  the  petition  of  the  appellants,  as  creditors  of  the  Imperial 
Laundry  Company,  the  appellee,  to  have  the  said  company  adjudicated 
a  bankrupt. 

On  August  17,  1906,  at  eleven  o'clock  a.  m.,  the  said  creditors' 
petition,  in  duplicate,  was  filed,  stating  claims  amounting  in  the  ag- 
gregate to  $512.46,  and  alleging  that  tfie  Imperial  Laundry  Com- 
pany, a  corporation  of  the  state  of  Pennsylvania,  having  its  principal 
place  of  business  in  the  district  aforesaid  and  engaged  principally  in 
mercantile  pursuits,  owed  debts  to  the  amount  of  one  ttiousand  dol- 
lars, was  insolvent,  and  that  within  four  months  next  preceding  the 
date  of  the  petition,  committed  an  act  of  bankruptcy,  in  that  it  did 
theretofore,  to  wit,  on  the  15th  day  of  August,  A.  D.  1906,  while  in- 
solvent, suflfer  and  permit  certain  creditors  to  obtain  a  preference 
through  legal  proceedings,  and  in  not  having,  at  least  five  days  be- 
fore a  sale  or  final  disposition  of  its  property,  affected  by  said  prefer- 
ence, vacated  or  discharged  the  same ;  the  specification  being  that,  on 
said  August  15,  1906,  a  certain  creditor  of  said  Imperial  Laundry 
Company,  viz.,  Arbuthnot  Stephenson  &  Co.,  obtained  judgment 
against  said  company  for  the  sum  of  $114;  and  that  on  the  16th 
day  of  August,  1906,  execution  was  issued  by  said  creditor  on  said 
judgment,  and  levy  was  made  by  the  constable  on  the  goods  and  ma- 
chinery and  the  property  of  the  said  bankrupt,  and  that  the  same  was 

advertised  for  sale  on  the  22d  day  of  August,  1906,  at o'clock, 

and  it  was  alleged  that  the  said  bankrupt  has  not  vacated  or  discharged 
said  sale,  or  tiie  preference  that  would  be  obtained  thereby,  at  least 
five  days  before  said  sale. 

It  is  further  alleged: 

•*That  the  said  laundry  company  also  committed  an  act  of  bankruptcy,  by 
permitting  and  confessing  judgment  to  H.  W.  Kiskadden,  for  use  of  Isaac 
Onckenheimer,  which  said  judgment  is  entered  of  record  in  the  common  pleas 
court  No.  1  of  Allegheny  coimty,  at  D.  S.  B.  No.  205  September  term,  1906, 
on  which  said  judgment  execution  attachment  was  issued  at  No.  549  Septem- 
ber term,  1906,  and  fl.  fa.  issued  at  No.  Ill  September  term,  1906,  and  the 
goods  and  property  of  the  defendant  was  leyied  upon  by  the  sheriff  of  said  Al- 
legheny county." 

The  petitioners  then  pray  in  the  usual  form  for  a  subpoena,  and 
that  the  said  Imperial  Laundry  Company  may  be  adjudged  a  bankrupt. 

August  21,  1906,  an  answer  was  filed  by  the  appellee,  denying  in- 
solvency and  also  the  commission  of  the  act  of  bankruptcy  first  al- 
leged, in  that  the  date  of  filing  the  petition,  to  wit,  the  17th  day  of 
August,  1906,  was  within  five  days  of  the  time  advertised  for  the  sale 
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of  said  property.  The  answer  also  makes  general  denial  as  to  the  sec- 
ond act  of  bankruptcy  alleged. 

September  10,  1906,  a  petition  was  preferred  by  the  appellants,  to 
amend  the  creditors'  petition  by  inserting  three  additional  alleged  acts 
of  bankruptcy.  This  petition  was  refused.  No  reasons  for  the  re- 
fusal are  stated  by  the  court,  but  they  are  readily  apparent  from  an 
inspection  of  the  amendments  proposed,  as  they  all  lack  the  specific  par- 
ticularity requisite  to  the  statement  of  an  act  of  bankruptcy,  or  to 
sufficiently  distinguish  them  from  acts  not  in  violation  of  the  bank- 
rupt law. 

The  assignments  of  error  to  the  decree  of  the  court,  dismissing  the 
petition,  are,  first,  as  to  the  holding  that  the  company  had  all  of  the 
five  days  preceding  the  22d,  to  vacate  or  discharge  the  alleged  pref- 
erence stated  as  the  first  act  of  bankruptcy  in  the  petition.  The  act 
of  1898  declares  in  section  3a: 

"Acts  of  bankruptcy  by  a  person  shall  consist  of  his  having  •  •  •  (3) 
suflPered  or  permitted,  while  insolvent,  any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having,  at  least  five  days  before  a  sale  or 
final  disiiosition  of  any  property  affected  by  such  preference,  vacated  or  dis- 
charged such  preference."  Act  July  1,  1898,  c.  641,  80  Stat  546  [U.  S.  Compw 
St  1901,  p.  3422]. 

The  learned  judge  of  the  court  below  was  of  the  opinion  that  the 
sale  being  set  for  August  22d,  the  alleged  bankrupt  had  all  of  the  five 
days  preceding  the  22d  to  vacate  or  discharge  the  alleged  preference, 
and  this  would  give  all  of  the  17th  to  do  so.  "Having  all  that  day 
to  vacate  or  discharge  the  execution,  it  follows  it  was  guilty  in  that 
regard  of  no  act  of  bankruptcy  before  the  end  of  that  day."  In  this 
opinion,  we  think  the  learned  judge  was  clearly  right.  Section  31  of 
the  bankrupt  act  provides  for  the  computation  of  time  as  follows: 

"Whenever  time  is  enumerated  by  days  In  this  act,  or  In  any  proceeding  in 
bankruptcy,  the  number  of  days  shall  be  computed  by  excluding  the  first  and 
including  the  last." 

The  17th  of  August,  the  day  on  which  the  petition  was  filed,  being 
excluded,  there  were  five  full  days  to  and  including  August  22d,  the 
day  set  for  the  sale.  The  petition  was  therefore  prematurely  filed  in 
respect  to  this  alleged  preference.  That  the  facts  alleged  in  reference 
to  the  judgment  for  the  use  of  Guckenheimer  do  not  constitute  an  act 
of  bankruotcy,  is  apparent  on  the  face  of  the  petition,  and  it  is  due 
to  counsef  for  appellants  to  say  that  they  were  not  urged  as  such  at 
the  hearing  of  this  appeal. 

The  other  assignments  of  error  refer  to  the  refusal  of  the  court 
below  to  allow  the  amendments  to  the  petition  above  referred  to.  The 
whole  matter  of  permitting  or  refusing  amendments,  is  entirely  within 
the  judicial  discretion  of  the  court,  and,  in  accordance  with  the  gen- 
eral rule,  will  not  be  interfered  with  by  a  reviewing  court,  unless  abuse 
of  such  discretion  has  been  shown.  As  the  record  discloses  no  ground 
for  such  interference  in  this  case,  the  decree  of  the  court  below  is 
affirmed. 


Digitized  by  VjOOQ IC 


MIDLAND  CONTRACTING  CO.  V.  TOLEDO  FOUNDRY  A  M.  CO.        489 
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MIDLAND  CONTRACTINQ  CO.  V.  TOLEDO  FOUNDRY  &  MACHINE  00. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.     February  6,  1907.     Rehearing 

Denied  May  17,  1907.) 

No.  1,292. 

1.  CouBTS— Fedebal  Coubts— Residence  of  Parties— Objections— Wat veb. 

The  right  of  a  defendant,  sued  in  a  federal  court  on  the  ground  of  di- 
versity of  citizenship,  to  object  to  the  Jurisdiction  of  the  court  because 
neither  party  is  a  resident  of  the  district,  is  waived  by  his  entering  a 
general  appearance  and  asking  for  an  extension  of  time  in  which  to  plead 
and  for  a  continuance,  prior  to  the  malting  of  such  objection. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  §  815.] 

2.  Replevin— DeciiARation— Sufficiency  on  Default. 

Replevin  is  a  possessory  action,  and  where  a  wrongful  taking  is  not 
alleged,  but  only  a  wrongful  detention,  the  declaration  must  allege  an 
immediate  right  of  possession  in  the  plaintiff,  and  an  allegation  of  owner- 
ship merely  will  not  sustain  a  Judgment  for  plaintiff  where  defendant 
makes  default 

[Ed.  Note. — For  cases  in  i)olnt,  see  Cent.  Dig.  vol.  42,  Replevin,  §§  211- 
214.1 

8.  Courts— Pbocedubb  in  Federal  Courts— Assessment  of  Damages  on  De- 
fault. 

Rev.  St  S  649  [U.  S.  Comp.  St.  1901,  p.  525],  which  requires  a  stipula- 
tion In  writing  waiving  a  Jury  to  authorize  trial  of  issues  of  fact  by  the 
court  alone,  is  not  applicable  to  default  cases,  and  in  an  action  of  replevin 
brought  in  a  federal  court  within  the  state  of  Illinois,  in  which  the  de- 
fendant makes  default  the  court  is  authorized  to  assess  the  damages  with- 
out a  Jury  under  the  Illinois  practice  act  (3  Starr  &  C.  Ann.  St  111.  1896, 
c.  110,  par.  41). 

[Ed.  Note. — Conformity  of  practice  in  common-law  actions  to  that  of 
state  court  see  notes  to  O'Connell  v.  Reed,  5  C.  C.  A.  594,  and  Nederland 
Life  Ins.  Co.  v.  Hall,  27  C.  C.  A.  392.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Illinois. 

This  writ  of  error  is  prosecuted  from  a  Judgment  recovered  against  the 
Midland  Contracting  Company,  defendant  below,  upon  alleged  default  in  a 
replevin  suit,  brought  by  defendant  in  error,  to  recover  a  steam  dredge  and 
damages  for  alleged  unlawful  detention.  The  suit  was  commenced  in  the 
Circuit  Court  for  the  Eastern  District  of  Illinois,  by  summons  and  writ  of 
replevin,  with  service  returned  as  made  upon  the  superintendent  of  the  de- 
fendant corporation  (plaintiff  in  error)  at  Yandaiia,  111.,  December  1,  1905. 
The  declaration  avers,  in  substance,  that  the  plaintiff  therein  (defendant  in 
error)  is  an  Ohio  corporation,  citizen,  and  resident;  that  the  defendant  there- 
in is  a  Colorado  corporation,  having  its  principal  place  of  business  at  St  Lou- 
is, Mo.;  and  that  the  defendant  on  November  20,  1905,  unjustly  and  unlaw- 
fully detained  a  steam  dredge,  the  property  of  the  plaintiff. 

On  December  2d  the  plaintiff  In  error  delivered  to  the  marshal  an  Indem- 
nifying bond  for  retention  of  the  dredge.  On  March  13,  1906,  a  rule  was  en- 
tered upon  it  to  plead  to  the  declaration  by  March  15th.  On  March  15th  an 
affidavit  of  the  attorney  on  its  behalf  was  filed  in  court  then  in  session,  aver- 
ring a  good  and  meritorious  defense,  with  reasons  for  an  extension  of  time  to 
prepare  and  plead,  praying  such  extension  and  continuance  to  the  May  term. 
Botii  motions  were  denied  by  the  court.  On  March  16th  the  record  states 
appearance  of  both  parties,  and  leave  **given  the  defendant  to  plead  to  the 
plalntifTs  declaration  herein,  instanter;"  that  "its  plea  to  the  Jurisdiction" 
was  thereupon  filed;  and  that  demurrer  to  such  plea  was  entered.  The  plea 
states  the  incorporation  of  the  parties  in  Ohio  and  Colorado,  respectively,  and 
that  neither  resides  in  the  district  of  the  venue. 
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On  March  19th  upon  consent  of  parties,  the  demurrer  to  the  plea  was  treat- 
•ed  "as  a  motion  to  strike  said  plea  from  the  files,"  and  the  court  sustained 
such  motion  upon  the  ground  that  '*the  defendant  had  hitherto  waived  its 
rights  under  said  plea  to  the  Jurisdiction  of  the  court,"  through  its  seTeral 
general  appearances.  No  further  motion  appearing  on  behalf  of  the  plalntifl 
in  error,  the  judgment  order  was  entered  of  which  review  is  sought.  It  re- 
cites the  failure  of  the  defendant  therein  **to  plead,  answer,  or  demur";  that 
^'having  made  default,  and  the  court  having  heard  the  evidence  submitted  by 
the  plaintiff,  finds  the  issues  for  the  plaintiff,"  and  thereupon  adjudges  the 
dredge  to  be  the  property  of  the  plaintiff  below,  and  that  the  damages  for  the 
wrongful  detention  are  $1,100.  It  awards  recovery  of  possession  and  dam- 
ages accordingly.  Error  is  assigned  for  rejecting  the  plea  in  abatement  and 
upholding  jurisdiction  of  the  parties,  and  for  various  alleged  errors  in  prac- 
tice. 

D.  E.  Kcefe,  for  appellant 

W.  J.  Wuerfel  and  Howard  A.  Swallow,  for  appellee. 

Before  GROSSCUP,  BAKER,  and  SEAMAN,  Circuit  Judges. 

SEAMAN,  Circuit  Judge  (after  stating  the  facts).  The  conten- 
tion that  the  trial  court  erred  in  upholding  jurisdiction,  when  it  ap- 
peared that  both  parties  to  the  suit  were  nonresidents  of  the  district,* 
is  untenable,  in  view  of  the  general  appearance  of  the  defendant  be- 
low, in  open  court,  on  March  15th,  with  an  affidavit  of  meritorious  de- 
fense and  of  need  for  further  time  to  prepare  for  trial,  and  an  appli- 
cation thereupon  for  extension  of  time  to  plead  and  for  continuance  of 
the  cause.  This  appearance  was  without  qualification,  and  the  plea 
in  abatement  was  not  filed  until  the  following  day,  when  leave  was 
granted  by  tihe  court  to  plead  to  the  declaration.  As  the  rule  is  well 
settled  that  the  provision  for  suits  to  be  brought  in  the  district  of  the 
residence  of  one  or  the  other  party  "does  not  touch  the  general  juris- 
diction of  the  court  over  such  cause  between  such  parties,"  but  "is 
a  matter  of  personal  privilege,  which  the  defendant  may  insist  upon, 
or  may  waive,  at  his  election"  (Interior  Construction  Co.  v.  Gibney, 
160  U.  S.  217,  219,  220, 16  Sup.  Ct.  272,  40  L.  Ed.  401,  and  authorities 
cited),  the  appearance  and  applications  referred  to  waived  the  objec- 
tion subsequently   interposed,   and  the  plea   was   rightly   overruled. 

The  plaintiff  in  error  appears  to  have  rested  on  the  jurisdictional  plea, 
making  no  application  for  leave  to  plead  to  the  merits  or  for  other  re- 
lief from  the  default  thereupon  entered,  and  the  only  remaining  ques- 
tions open  to  consideration  are,  whether  the  record  authorizes  the 
judgment  as  entered.  Error  is  assigned  of  two  classes :  (1)  Want  of 
timely  service  or  sufficient  declaration  to  authorize  any  default  judg- 
ment in  replevin;  and  (2)  want  of  authority  for  assessment  of  dam- 
ages bv  the  court,  without  a  jury. 

1.  The  objections  raised  under  the  first-mentioned  head  are  two- 
fold: (1)  That  the  defendant  below  was  not  in  default  under  Prac- 
tice Act  111.  c.  110,  §§  1,  8  (3  Starr  &  C.  Ann.  111.  St.  1896,  pp. 
2977,  2989) ;  (2)  that  the  declaration  is  insufficient  to  support  the 
judgment 

Assuming  (without  so  deciding),  for  the  one  proposition,  that  the 
sections  referred  to  were  operative  in  the  trial  court,  neither  section  im- 
presses us  as  applicable  to  the  case  at  bar.    Section  1  provides  that 
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the  summons  shall  be  returnable  to  the  first  day  of  the  next  term,  ex- 
cept when  sued  out  within  10  days  of  such  term,  and  shall  then  be 
made  returnable  to  the  succeeding  term.  Section  8  provides,  when 
service  cannot  be  made  10  days  before  the  return  day,  and  summons 
is  served  later,  that  "the  defendant  shall  be  entitled  to  a  continuance, 
and  shall  not  be  compelled  to  plead  before  the  next  succeeding  term." 
The  summons  in  suit  was  served  December  1,  1905  and  made  re- 
turnable to  the  ensuing  March  term;  so  the  fact  of  service  appears 
within  the  terms  and  meaning  of  the  statute.  Any  question  of  the 
regularity  of  such  service  is  settled  by  the  general  appearance  and  not 
reviewable  upon  this,  inquiry. 

The  sufficiency  of  the  declaration  or  record  to  support  judgment  in 
replevin  is  challenged,  and  we  are  of  opinion  that  at  least  one  ground 
is  well  assigned,  namely,  that  there  is  no  allegation  of  the  right  of 
the  plaintiff  therein  to  possession  of  the  property.  The  declara- 
tion avers,  not  wrongful  taking  of  the  goods,  but  their  wrongful  de- 
tention by  the  defendant,  for  which  replevin  is  authorized  by  statute 
in  Illinois.  Section  1,  c.  119,  Rev.  St.  1874;  3  Starr  &  C.  Ann.  St.  p. 
3373.  While  ownership  by  the  plaintiflF  is  alleged,  there  is  no  alle- 
gation of  right  of  possession;  and  the  action  being  possessory,  not 
essentially  determinative  of  title,  the  sole  issue  to  be  tried  is  the  right 
of  possession  at  the  commencement  of  the  action.  Cobbe/s  Law  of 
Replevin,  §  12;  Reynolds  v.  McCormick,  62  111.  412,  415;  Pease 
V.  Ditto,  189  111.  456,  468,  59  N.  E.  983.  Ownership  in  one  person 
does  not  exclude  right  of  immediate  possession  in  another,  and  the 
mere  allegation  of  title  does  not  tender  the  issue  of  right  of  posses- 
sion, where  unlawful  taking  is  not  averred.  Wheeler  v.  Train,  3 
Pick.  (Mass.)  256,  257 ;  Gazelle  v.  Doty,  73  111.  App.  406,  408.  Under 
the  well-settled  rules  that  the  declaration  must  allege  facts  which  give 
a  right  of  recovery — ^with  no  presumptions  arising  in  favor  of  the 
pleader — ^and  that  "a  default  admits  only  the  facts  well  pleaded"  there- 
in (Schueler  v.  Mueller,  193  111.  402,  404,  61  N.  E.  1044),  the  alleged 
fact  of  ownership  does  not,  as  we  believe,  authorize  the  judgment  in 
replevin. 

With  the  premise  conceded,  in  effect,  that  the  possession  of  the  de- 
fendant was  originally  lawful,  the  plaintiff  can  recover  upon  the 
strength  alone  of  his  immediate  right  thereto,  and  not  upon  defect 
in  the  adversaries'  claim.  So  neither  the  allegation  of  title  nor  that  of 
unlawful  detention  presents  the  issue  of  immediate  right  of  possession 
in  the  plaintiff,  and  default  thereunder  confesses  no  such  fact. 

2.  The  further  contention  of  error  in  the  assessment  of  damages  by 
the  court,  without  a  jury,  is  not  deemed  tenable,  as  such  procedure  is 
authorized,  upon  default,  by  section  40  of  the  Illinois  practice  act  (3 
Starr  &  C.  Ann.  St.  c.  110,  par.  41,  p.  3031).  In  Fidelity  &  Deposit  Co. 
V.  United  States,  187  U.  S.  315,  320, 23  Sup.  Ct.  120,  47  L.  Ed.  194,  like 
provision  is  upheld  as  not  infringing  the  constitutional  right  of  trial 
of  issues  of  fact  by  a  jury.  Section  649,  Rev.  St.  U.  S.  [1  U.  S.  Comp. 
St.  1901,  p.  525],  which  requires  "a  stipulation  in  writing  waiving  a 
jury,"  to  authorize  trial  of  issues  of  fact  by  the  court  alone,  is  not  ap- 
plicable to  default  cases;    and,  no  inconsistent  provision  appearing, 
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conformity  with  the  practice  act  of  Illinois  is  authorized  under  section 
914,  Rev.  St.  U.  S.  [1  U.  S.  Comp.  St.  1901,  p.  684]. 

For  the  above-mentioned  insufficiency  of  the  declaration,  we  are  of 
opinion  that  the  judgment  is  imsupported ;  and  it  is  reversed,  accord- 
ingly, and  the  cause  remanded  for  further  proceedings  in  conformity 
with  law. 


(154  Fed.  78a> 

CAMDEN  V.  JABRETT,  Sheriff. 

(Circuit  Court  of  Appeals,  Fourth  Circuit    May  31,  1907.) 

No.  705. 

CoNTBACTS— Perform  A  nce— Con  ditions. 

Defendant,  having  a  claim  against  L.,  and  desiring  to  obtain  certain 
documentary  evidence  In  possession  of  the  husband  of  plaintiff's  decedent, 
contracted  to  pay  decedent  or  her  assigns  $4,325  on  a  specified  date,  in 
consideration  of  a  delivery  of  the  papers,  and  further  obligated  himself 
to  pay  decedent,  in  addition,  $5,000  out  of  any  money  he  might  recover 
and  collect  from  L.  or  F.  under  a  specified  contract,  on  conditicm  that  de- 
fendant recover  judgment  against  L.  for  the  amounts  of  money  that  might 
be  recovered  against  defendant  thereafter,  for  which  defendant  had 
claims  against  L.  under  his  contract  Defendant  thereafter  comprcmiised 
his  suit  against  L.,  taking  the  note  of  a  third  person  in  full  satisfaction  of 
the  claim.  Held,  that  such  compromise  rendered  performance  of  the  con- 
dition by  which  decedent  was  entitled  to  the  additional  payment  impossi- 
ble, and  she,  not  being  responsible  therefor,  was  entitled  to  recover  the 
additional  payment  as  though  the  condition  had  been  performed. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig.  vol.  11,  Contracts,  S  144G.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  West  Virginia,  at  Parkersburg. 

H.  P.  Camden,  for  plaintiff  in  error. 

George  E.  Price  and  Richard  S.  Ker  (W.  N.  Miller  and  Braxton^ 
Ker  &  McCoy,  on  the  briefs),  for  defendant  in  error. 

Before  GOFF  and  PRITCHARD,  Circuit  Judges,  and  MORRIS, 
District  Judge. 

PRITCHARD,  Circuit  Judge.  This  is  an  action  at  law  instituted  by 
defendant  in  error  against  plaintiff  in  error  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  West  Virginia,  at  the  trial 
of  which  judgment  was  had  in  favor  of  the  plaintiff  below  for  the 
sum  of  $3,167.20,  from  which  judgment  defendant  below  sued  out  a 
writ  of  error. 

From  an  examination  of  the  record,  it  appears  that  on  the  23d  day 
of  November,  1893,  the  plaintiff  in  error  in  this  action  instituted  suit 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Virginia,  in  assumpsit,  against  Robert  A.  Lancaster,  demanding  dam- 
ages in  the  sum  of  $30,000,  in  which  action  plaintiff  in  error  was  seek- 
ing to  recover  the  sum  of  $18,090.87,  alleged  to  be  due  by  reason  of 
a  certain  contract  in  relation  to  the  purchase  of  the  stock  of  the  Green- 
brier White  Sulphur  Springs  Company.  Lancaster  was  supposed  to  be 
insolvent  at  that  time.  Plaintiff  in  error  and  George  L.  Peyton  had 
both  been  stockholders  and  directors  of  the  Greenbrier  White  Sulphur 
Springs  Company.    On  December  1,  1893,  George  L.  Peyton  was  in- 
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vited  to  meet  the  plaintiff  in  error  in  Washington  City,  to  discuss  other 
suits  involving  the  affairs  of  plaintiff  in  error  in  con.iection  with  the 
White  Sulphur  Springs  Company.  During  the  conversation,  it  appears 
that  Peyton  told  plaintiff  in  error  about  certain  papers  of  value  to 
him  in  connection  with  the  Lancaster  suit  then  pending,  which  papers 
he  showed  the  plaintiff  in  error,  and,  being  asked  what  he  would  take 
for  them,  replied  that  he  would  take  $10,000  for  the  same.  Aft- 
er considering  the  matter  for  some  time,  plaintiff  in  error  accepted  the 
proposition,  and  gave  his  obligation,  which  is  the  basis  of  this  suit,  and 
took  possession  of  the  papers ;  the  terms  of  the  agreement  being  that 
the  plaintiff  in  error  was  to  pay  Mrs.  Peyton,  the  wife  of  George  L. 
Peyton,  the  sum  of  $iO,000.  The  consideration  moving  the  plaintiff  in 
error  to  undertake  such  payment  was  valuable  papers  actually  deliv- 
ed  to  him  contemporaneously  with  the  making  of  the  contract;  that 
of  the  said  consideration  of  $10,000,  $5,000  thereof  was  to  be  paid  in 
any  event,  but  the  remaining  $5,000  was  only  to  be  paid  upon  condi- 
tion that  plaintiff  in  error  should  recover  judgment  against  Robert  A. 
Lancaster  on  the  claims  which  he  had  against  said  Lancaster,  and 
which  were  the  basis  of  the  suit  then  pending  against  him.  Under  this 
contract,  plaintiff  in  error  paid  the  $5,000  which  was  to  be  paid  in  any 
event,  but  declined  to  pay  the  remaining  $5,000.  On  the  12th  day  of 
September,  1904,  the  plaintiff  in  error  compromised  the  Lancaster  suit 
for  the  sum  of  $7,500,  to  be  paid  out  of  the  proceeds  of  a  certain  Broun 
note  when  collected. 

Notwithstanding  the  fact  that  the  defendant  in  error  relies  upon  a 
written  contract,  which  purports  to  have  been  executed  for  a  valuable 
consideration,  to  wit,  valuable  papers  delivered  to  Camden,  neverthe- 
less it  was  attempted  to  vary  the  contract  by  oral  testimony.  It  is  in- 
sisted by  plaintiff  in  error,  that  instead  of  the  contract  being  a  single 
contract,  it  is  really  two  contracts  in  one,  relating  to  separate  and 
distinct  matters,  and  demanding  separate  and  distinct  performances. 
On  the  trial  of  the  case  in  the  court  below,  the  learned  judge  admitted 
evidence  over  the  objection  of  defendant  in  error,  by  which  it  was 
sought  to  prove  a  different  consideration  from  that  stated  in  the  con- 
tract, and  submitted  certain  instructions,  tendered  by  the  plaintiff  and 
defendant,  respectively.  The  defendant  filed  a  bill  of  exceptions  to- 
gether with  an  assignment  of  errors,  and  the  plaintiff  likewise  filed  a 
bill  of  exceptions  together  with  an  assignment  of  errors.  The  case, 
therefore,  comes  before  this  court  on  writs  of  error  sued  out  by  the  re- 
spective parties. 

The  original  declaration  contained  three  counts,  and  a  demurrer 
was  interposed  by  the  defendant  to  the  same,  and  the  demurrer  was 
sustained  as  to  the  first  and  second  counts,  and  the  action  was  remand- 
ed to  rules,  with  leave  to  amend  at  bar  or  at  rules,  whereupon  an 
amended  declaration  was  filed.  A  demurrer  to  the  declaration  was 
also  interposed  by  the  defendant  below,  but  the  court  overruled  the 
same.  We  have  carefully  considered  the  contentions  of  the  defend- 
ant below  relating  to  the  allegations  contained  in  the  declaration,  and 
are  of  opinion  that  the  same  are  without  merit. 

The  real  question  involved  in  this  controversy  is  whether  the  plain- 
tiff below  is  entitled  to  recover  upon  the  contract  upon  which  this  ac- 
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tion  is  based.  It  appears  from  the  evidence,  as  well  as  the  contract,. 
that  on  the  1st  day  of  December,  1893,  the  defendant  in  error  de- 
livered to  the  plaintiff  in  error  certain  valuable  papers,  for  which 
the  plaintiff  in  error  undertook  and  agreed  to  pay  the  defendant  in 
error  on  May  1,  1894,  ^4,325,  and,  "in  addition  to  the  above-named 
amount,"  to  pay  to  the  plaintiflf  the  further  stun  of  $5,000  upon  the 
happening  of  the  condition  set  forth  in  the  contract  The  contract 
is  as  follows: 

"This  Is  to  show  that  I  have  this  day,  Dec  Ist,  1893,  agreed  to  pay  Mrs. 
Mary  C.  Peyton  or  her  assigns  four  thousand  three  hundred  and  twenty-five- 
($4,325)  dollars  on  May  1st,  1894.  The  consideration  is  for  valuable  papers 
delivered  to  me  this  day.  And  I  further  agree  and  obligate  myself  to  pay  her 
in  addition  to  the  above  named  amount  Ave  thousand  ($5,000)  dollars  out  of  any 
money  I  may  recover  and  collect  from  R.  A.  Lancaster  or  P.  O.  EYench,. 
under  my  contract  with  the  said  R.  A«  Lancaster  of  May  31st,  1881.  Upon 
the  condition  that  I  recover  judgments  against  said  Lancaster  for  the 
amounts  of  money  that  may  be  recovered  against  me  hereafter,  for  which  I 
may  have  claims  against  the  said  Lancaster  under  and  by  virtue  of  said 
contract" 

It  appears  from  the  evidence  that  the  plaintiff  in  error  had  brought 
suit  against  a  man  named  Lancaster,  and  that  the  husband  of  Mrs. 
Mary  C.  Peyton  had  in  his  possession  certain  valuable  documentary 
evidence  which  was  material  to  the  questions  involved  in  the  con- 
troversy between  the  plaintiflf  in  error  and  Lancaster,  and  the  plain- 
tiflf in  error,  being  anxious  to  secure  this  evidence,  entered  into  the  fore- 
going contract,  by  which  he  agreed  to  pay  on  the  1st  day  of  May, 
1894,  the  sum  of  $4,325,  and  also  agreed  to  pay  the  further  sum  of 
$5,000  upon  condition  tliat  he  recovered  judgment  against  Lancaster; 
in  other  words,  the  plaintiflf  in  error  agreed  to  pay  Mrs.  Mary  C.  Pey- 
ton the  sum  of  $6,000  in  addition  to  the  sum  first  mentioned  in  the 
contract,  provided  he  succeeded  in  accomplishing  what  he  had  imder- 
taken  by  the  suit  he  had  instituted  against  Laiicaster.  It  appeared 
that  for  some  reason,  which  is  unexplained  by  the  record,  the  plain- 
tiflf in  error  entered  into  a  compromise  by  which  he  secured  a  note 
from  a  man  by  the  name  of  Proun  in  full  satisfaction  and  compromise 
of  the  claim  which  he  held  against  Lancaster.  The  action  of  the 
plaintiflf  in  error  in  compromising  the  suit  which  he  had  instituted 
against  Robert  A.  Lancaster  rendered  impossible  the  happening  of 
the  condition  upon  which  defendant  in  error,  according  to  the  terms 
of  the  contract,  would  have  been  entitled  to  recover  the  sum  of  $5,- 
000.  The  defendant  in  error  was  in  no  wise  responsible  for  this  con- 
dition of  aflfairs,  and  under  these  circimistances  we  are  called  upon 
to  determine  whether  the  plaintiflf  in  error  by  his  action  in  compromis- 
ing the  suit  would  be  entitled  to  take  advantage  of  a  situation  whereby 
his  acts  rendered  the  performance  of  the  contract  impossible.  It  is 
admitted  that  the  plaintiflf  in  error  compromised  his  claims  against 
Lancaster,  which  forever  precluded  the  possibility  of  securing  a  judg- 
ment upon  the  same.  It  is  a  well-settled  principle  of  law  that  where 
the  obligor  to  a  contract  which  contains  a  condition  does  that  which 
renders  the  performance  of  the  condition  impossible  he  immediately 
becomes  liable  on  his  contract 
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Addison  on  Contracts  (3d  Ed.)  vol.  1,  §  326,  in  discussing  this  ques- 
tion says: 

"It  is  a  principle  of  law  that  he  who  prevents  a  thing  from  being  done  shall 
not  avail  himself  of  the  nonperformance  which  he  has  himself  occasioned." 

Cliitty  on  Contracts  (11th  Ed.)  vol.  2,  p.  1029,  states  the  rule: 

•*But  where  the  performance  of  the  contract  is  rendered  impossible  by  the 
act  of  the  party  who  is  chargeable  thereon,  such  impossibility  affords  no 
answer  to  an  action  on  the  contract.*' 

Also,  in  the  case  of  Cape  Fear  &  Deep  River  Navigation  Co.  v. 
George  Wilcox,  52  N.  C.  481,  78  Am.  Dec.  260,  it  is  stated  in  the 
headnote  that: 

"One  who  prevents  the  performance  of  a  condition,  or  makes  it  impossible- 
by  his  own  act,  shall  not  take  advantage  of  the  nonperformance.'' 

In  view  of  the  principle  enunciated  in  these  cases,  we  are  of  opin- 
ion that  the  plaintiff  below,  under  the  circumstances,  was  entitled  to- 
recover  on  the  contract  which  forms  the  basis  of  this  action,  inas- 
much as  the  defendant  below  by  his  conduct  has  rendered  impossible 
the  performance  of  the  condition  contained  in  the  contract  by  com- 
promising the  suit  which  he  had  instituted  against  the  said  Lancaster. 

We  have  carefully  considered  the  other  assignments  of  error  by 
the  defendant  below  and  the  rulings  of  the  court  in  relation  to  the 
same,  and  are  of  opinion  that  such  assignments  of  error  are  without 
merit. 

This  court  declines  to  consider  the  writ  of  error  sued  out  by  the 
plaintiff  below,  for  the  reason  that  in  the  assignments  of  error  there 
is  a  total  failure  to  observe  the  rules  of  practice  as  announced  by  this 
court  and  frequently  referred  to  in  its  opinions. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the  Circuit 
Court  is  affirmed. 


(154  Fed.  791.) 

HATCH  V.  OURTIN.     In  re  TUCKER  et  aL    Bx  parte  CURTIN. 

(Circuit  Court  of  Appeals,  First  Circuit    July  2,  1907.) 

No.  677. 

1.  Bankbxjptot—Pboceedingb— Method  of  Review. 

This  appeal  relates  to  the  title  of  certain  assets  claimed  by  the  trustees 
in  bankruptcy  of  Frederick  M.  Tucker  &  Co.  to  belong  to  the  bankrupt 
estate,  but  which  the  appellant  claims  belongs  to  a  testamentary  trust 
The  proceedings  were  commenced  by  the  trustees  In  bankruptcy  by  a  pe- 
tition in  the  District  Court  There  the  appellant  resisted  the  petition, 
among  other  reasons,  because,  as  he  claimed,  the  District  Court  had  no- 
jurisdiction  over  the  controversy.  The  District  Court  decided  against 
him,  and  he  thereupon  appealed  to  us.  In  this  court  the  parties  mutually 
agreed  to  waive  all  questions  of  Jurisdiction.  Held,  that  the  waiver  was 
sufficiently  retroactive  in  its  effect  to  enable  us  to  take  Jurisdiction  of 
the  merits  of  the  case  on  appeaL 

2L  Sai»-^Tbust  Fund— Administration. 

The  partners  of  the  bankrupt  partnership  of  F.  M.  Tucker  &  CJo.  were- 
formerly  testamentary  trustees  of  the  same  trust  which  the  appellant 
now  represents  as  their  successor.  While  such  trustees,  they  borrowed 
from  the  trust  and  earmarked  certain  stocks  of  their  own  as  collateral 
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Becurlng  repayment.  F.  M.  Tucker  &  Go.  failed  and  had  made  an  assign- 
ment under  the  state  law  for  the  benefit  of  their  creditors,  and  there- 
afteiwards  they  went  through  the  form  of  canceling  the  indebtedness,  and 
of  taking  the  collateral  securities  as  the  absolute  property  of  the  trust. 
They  still  later  disposed  of  a  portion  of  the  collateral,  leaving  a  residue, 
which  residue  constitutes  the  assets  in  controyergy  here.  The  trustee 
in  bankruptcy  claims,  first,  that  the  transaction  by  which  the  loan  was 
attempted  to  be  discharged  and  the  collateral  securities  taken  as  the  ab- 
solute property  of  the  testamentary  trust  was  void ;  and,  second,  that  as 
F.  M.  Tucker  &  Oo.  disposed  of  certain  of  the  securities  after  the  at- 
tempted cancellation  of  the  indebtedness,  and  as  the  securities  thus  dis- 
posed of  were  more  than  equal  to  the  Indebtedness,  the  proceeds  thereof 
should  be  held,  as  between  the  present  parties,  to  have  discharged  the  in- 
debtedness. Held  that,  under  the  circumstances,  the  transaction  which 
involved  the  attempted  cancellation  of  the  indebtedness  was  not  only 
void,  but  that  it  was  void  for  all  purposes ;  and,  further,  held,  that  inas- 
much, as  between  the  members  of  the  bankrupt  copartnership  and  the 
testamentary  trust,  both  the  status  of  the  indebtedness  and  of  the  collat- 
eral securities  now  in  controversy  remained  in  law  unchanged  until  the 
time  of  the  bankruptcy,  and  inasmuch,  also,  as  the  equities  remain  precise- 
ly the  same  as  they  would  have  t)een  between  F.  M.  Tucker  &  Co.  and 
the  testamentary  trust  if  there  had  been  no  bankruptcy,  the  securities 
in  controversy  must  be  administered  for  the  benefit  of  the  testamentary 
trust 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Massachusetts. 

Harold  Williams,  Jr.,  for  appellant. 
Robert  K.  Dickerman,  for  appellee. 

Before  COLT  and  PUTNAM,  Circuit  Judges,  and  ALDRICH, 
District  Judge. 

PUTNAM,  Circuit  Judge.  This  is  in  the  line  of  the  events  describ- 
ed in  our  opinion  in  Marion  E.  Tucker,  petitioner,  passed  down  on 
October  31,  1906,  and  reported  153  Fed.  91.  In  that  opinion  we  point- 
ed out  that  Luther  P.  Tucker,  deceased,  domiciled  in  the  state  of  New 
York  at  the  time  of  his  decease,  grandfather  of  Marion  E.  Tucker,  by 
his  wiU,  duly  probated  and  allowed  in  New  York,  gave  to  Frederid: 
M.  Tucker  and  Tracy  H.  Tucker  as  trustees  a  certain  fund,  to  be  in- 
vested by  them  as  trustees,  the  income  thereof  to  be  paid  over  to  said 
Marion  E.  Tucker  during  her  natural  life.  The  persons  thus  named 
as  trustees  were  also  made  executors  of  the  will,  and  were  duly  quali- 
fied as  such  executors  by  the  proper  Surrogate's  Court  of  the  state  of 
New  York.  The  persons  thus  named  as  trustees,  Frederick  M.  Tuck- 
er and  Tracy  H.  Tucker,  were  transacting  a  brokerage  business  by  the 
name  of  Frederick  M.  Tucker  &  Co.,  and  on  an  involuntary  petition, 
filed  in  the  District  Court  for  the  District  of  Massachusetts  on  July  6, 
1903,  were  duly  adjudged  bankrupts,  both  as  copartners  and  as  in- 
dividuals. We  showed  in  Marion  E.  Tucker,  petitioner,  that  the  ques- 
tion was  made  whether  Frederick  M.  Tucker  and  Tracy  H.  Tucker 
had  ever  been  duly  qualified  as  trustees  under  the  will.  Nevertheless, 
we  also  showed  that  they  had  received  into  their  hands  the  legacy 
given  by  the  will,  and  assumed  to  act  as  trustees  therefor,  and  that  the 
assets  arising  therefrom  were  at  one  time  duly  earmarked  as  trust 
assets.  Consequently,  we  showed  that,  according  to  the  general  rules 
of  equity,  which  allow  no  trust  to  fail  merely  for  the  want  of  trustees. 
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the  legacy  thus  received  constituted  a  true  trust,  and  was  to  be  ad- 
ministered in  equity  accordingly ;  so  that,  >yhether  or  not  the  persons 
named  as  trustees  were  duly  qualified  as  such,  so  far  as  this  litiga- 
tion is  concerned,  was  of  no  substantial  importance. 

The  origin  of  this  appeal  is  very  well  shown  by  the  certificate  of 
the  referee  to  the  learned  judge  of  the  District  Court,  as  follows: 

**The  bankrupts,  as  trustees  under  the  will  of  Luther  P.  Tucker  for  the 
benefit  of  Marion  R  Tucker,  had  at  the  date  of  their  bankruptcy  a  note  of 
the  firm  of  F.  M.  Tucker  &  CJo.  for  $6,000,  which  they  had  taken  for  moneys 
of  the  trust  estate  ioaned  to  the  firm  by  themselves  as  trustees.  This  note 
was  originally  secured  by  certain  stocks,  the  greater  part  of  which  were  sold 
by  them  before  the  bankruptcy,  and  other  stocks  were  substituted  for 
them,  some  of  which  were  sold  after  the  bankruptcy  to  an  amount  which 
I  found  sufficient  to  pay  the  note,  which  I  accordingly  found  had  been  paid. 
There  thus  remained  in  the  hands  of  the  bankrupts  some  of  the  original 
securities  and  some  of  those  which  had  been  substituted,  and  I  ordered  that 
these  be  delivered  to  the  trustee  in  bankruptcy,  all  of  which  will  more  fully 
appear  from  the  decree  and  findings,  which,  with  the  evidence  taken  at  the 
hearings  at  which  the  title  to  these  stocks  was  in  issue,  are  herewith  trans- 
mitted. This  order  was  made  upon  a  hearing  on  a  petition  by  the  trustee 
in  bankruptcy,  asking  that  an  order  be  entered  that  the  securities  in  the  hands 
of  the  bankrupts  be  delivered  to  him;  counsel  for  the  present  trustee  under 
the  will  not  waiving  any  right  to  object  to  the  Jurisdiction  of  the  court  in 
any  respect" 

The  person  described  as  the  "present  trustee"  in  the  certificate  is 
Hatch,  the  petitioner,  now  the  appellant,  who  has  been  duly  qualified 
as  trustee  in  lieu  of  the  trustees  named  in  the  will,  who,  since  our 
determination  of  Marion  E.  Tucker,  petitioner,  already  referred  to, 
have  withdrawn  themselves  from  the  trust.  The  record  shows,  as 
stated  by  the  referee,  that  the  stocks  in  question  were  claimed  to  have 
been,  throughout  all  the  proceedings,  in  the  hands  of  Frederick  M. 
Tucker  and  Tracy  H.  Tucker,  assuming  to  hold  them  in  the  trust 
capacity  which  we  have  described,  though  since  the  proceedings  in 
the  District  Court  now  appealed  from  they  have  been  held  for  whom 
it  might  concern  in  the  hands  of  a  gentleman  who  was  acting  as  their 
counsel. 

The  District  Court  confirmed  the  order  of  the  referee,  finding  that 
the  trust  had  no  interest  in  the  securities,  and  it  directed  them  to  be 
delivered  to  Curtin,  the  trustee  in  bankruptcy  of  the  copartnership, 
and  the  appellee  herein.  It  was  claimed  by  Hatch,  as  trustee,  in  the 
District  Court,  that  the  securities  still  belong  to  the  trust,  and  that 
they  were  not  in  the  possession  of  the  trustee  in  bankruptcy,  and  that, 
being  held  adversely,  the  District  Court  had  no  jurisdiction  to  make 
the  order  which  was  made  in  reference  to  that  possession.  He  also, 
of  course,  claimed  that  the  entire  merits  of  the  case  were  with  him, 
as  representing  his  trust.  No  proceeding  in  the  nature  of  a  peti- 
tion for  revision  has  been  filed  in  this  court,  but,  as  appears  in  the 
title  of  the  case,  it  has  come  to  us  on  appeal  in  the  strict  sense  of  the 
term.  If  both  of  these  positions  had  been  insisted  on  before  us.  First 
National  Bank  v.  Chicago  Title  and  Trust  Company,  198  U.  S.  280, 
25  Sup.  Ct  693,  49  L.  Ed.  1051,  would  apply,  and  we  could  not  take 
jurisdiction  over  the  matter  on  an  appeal;  but  the  proposition  that 
the  District  Court  had  no  jurisdiction  by  a  summary  proceeding  over 
83  C.C.A.— 32 
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the  assets  involved  is  waived,  and  all  the  parties  hereto  have  agreed 
that  we  should  dispose  of  their  rights  on  the  merits.  Consequently, 
the  rule  which  was  for  the  last  time,  and  thoroughly,  explained  in 
Wolkowich  V.  Mason,  by  our  opinion  passed  down  on  October  9,  1906, 
and  reported  in  80  C.  C.  A.  435,  150  Fed.  699,  701,  and  sequence,  ap- 
plies, and  we  can  proceed  to  dispose  fully  of  this  branch  of  the  litigation. 

The  first  question,  of  course,  is  whether  the  $5,000,  or  any  oth- 
er sum  was  advanced  from  moneys  appertaining  to  the  trust  named 
in  the  will  of  Luther  P.  Tucker,  and  was  taken  for  the  personal  use  of 
the  bankrupt  copartnership  of  F.  M.  Tucker  &  Co.,  and  stocks  set 
aside  and  otherwise  earmarked  as  collateral.  On  this  point  we  have  no 
doubt.  If  funds  which  were  earmarked  as  belonging  to  a  trust  were 
thus  appropriated,  it  is  unimportant,  so  far  as  this  case  is  concerned, 
what  was  the  form  of  the  appropriation.  The  account  books  of  Fred- 
erick M.  Tucker  and  Tracy  H.  Tucker  as  trustees  were  not  produced, 
and,  indeed,  the  record  suggests  that  they  kept  no  proper  accounts  in 
reference  to  the  trust.  Frederick  M.  Tucker  testified  that,  prior  to 
April,  1903,  there  was  a  fund  in  the  Massachusetts  Loan  &  Trust 
Company  earmarked  as  belonging  to  this  trust,  and  which  in  fact  did 
belong  to  it.  This  is  not  contradicted,  although  the  record  does  not 
show  the  origin  of  this  fund,  and  the  testimony  taken  discloses  no 
effort  to  show  it.  We  are  not  permitted  by  the  record  to  find  other- 
wise than  that  the  moneys  were  so  deposited  in  trust  Also,  we 
are  not  permitted  by  the  record  to  find  otherwise  than  that  $5,000  of 
this  fund  was  on  April  18th  transferred  to  the  use  of  the  bankrupt 
copartnership  of  F.  M.  Tucker  &  Co.,  and  was  in  fact  used  for  their 
benefit.  Frederick  M.  Tucker  testified  positively  to  that  fact,  and 
also  testified  that  a  note  was  given  therefor,  dated  April  18th  and 
made  payable  to  George  H.  Nolte,  carrying  collateral,  and  indorsed 
in  blank  by  George  H.  Nolte,  and  that  this  note  and  the  collateral 
were  turned  over  to  the  trustees  under  the  will,  and  deposited  in  a  box 
in  the  State  Street  Safe  Deposit  Vaults  at  Boston.  Tucker  testified,  al- 
so, that  this  transaction  was  entered  on  the  journal  of  the  copartnership, 
under  the  date  named  (April  18th),  and  that  there  was  at  the  same 
time  an  entry  in  detail  of  the  collateral  given  therefor.  The  trustee 
in  bankruptcy  could  easily  have  contradicted  this  evidence  if  not  true, 
but  he  did  not  do  it.  One  Kimball,  who  was  formerly  a  bookkeeper 
for  the  bankrupt  copartnership,  testified  to  cotemporary  entries  on 
its  cashbook,  showing  a  cash  receipt  of  $5,000,  and  a  remittance  of 
the  same  to  New  York  on  the  firm's  account,  and  also  a  proper  debit 
entry  to  "bills  payable"  of  the  note  which  we  have  described,  as  also 
carrying  interest  at  6  per  cent.  Notwithstanding  some  confusion  in 
the  testimony,  which  is  not  of  an  extraordinary  character,  these  facts 
positively  appear,  and  we  are  not  justified  in  disregarding  them;  so 
that  we  find  that  $5,000  was  withdrawn  from  the  trust  fund  for  the 
benefit  of  the  bankrupt  copartnership,  and  collateral  deposited  there- 
for, as  maintained  by  the  appellant. 

Next  comes  the  question  whether  any  part  of  the  loan  has  been 
paid.  Apparently  a  few  dollars  have  been  paid  on  it  in  some  way 
which  the  record  does  not  disclose,  and  which,  in  view  of  the  judg- 
ment which  we  will  enter,  it  is  not  necessary  for  us  to  trouble  our- 
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selves  about.  Excepting  these  few  dollars,  no  payment  has  been  made 
on  the  loan,  unless  by  what  is  claimed  by  the  trustee  in  bankruptcy 
or  by  the  bankrupts  to  have  operated  as  such,  as  we  will  describe. 

The  collateral  was  changed  from  time  to  time,  the  old  collateral 
being  taken  out  and  new  collateral  substituted,  as  might  be  expected 
in  connection  with  the  business  of  F.  M.  Tucker  &  Co.  as  brokers; 
that  being'  the  usual  method  of  dealing  between  brokers  borrowing 
on  collateral  and  the  holders  of  the  collateral,  because  brokers  are  all 
the  time  changing  their  assets  in  the  usual  course  of  business.  We 
therefore  attach  no  importance  to  these  changes  in  the  collateral; 
neither  do  we  understand  that  anybody  attempts  to  regard  them  as 
of  any  special  account.  Matters  so  continued  until  the  1st  day  of 
July,  1903,  when  Frederick  M.  Tucker  told  Kimball,  the  bookkeeper 
already  named,  to  mark  the  note  as  paid,  and  that  the  collateral 
would  be  held  and  taken  in  payment  for  the  note,  and  Kimball  made 
an  entry  that  day  on  the  "bills  payable"  book  as  follows:  "Paid  on 
loan  $4,677.50."  This  entry  related  to  the  $5,000  note  which  we 
have  described.  Meanwhile,  between  April  18th  and  July  1st,  F.  M. 
Tucker  &  Co.  had  failed,  and  had  made  a  voluntary  assignment  for 
the  benefit  of  their  creditors,  which  stood  unrevoked  until  the  peti- 
tion in  bankruptcy  was  filed  against  them.  The  $5,000  note  provided 
that  the  collateral  might  at  any  time  be  sold  at  public  or  private  sale, 
and  the  proceeds  applied  to  the  payment  of  the  debt;  but  this,  of 
course,  under  ordinary  circumstances,  would  not  permit  the  creditor 
of  his  own  motion  to  transfer  the  collateral  to  himself  as  his  own  ab- 
solute property  by  a  mere  stroke  of  the  pen.  In  the  present  instance 
this  might  have  been  permissible  except  for  special  circumstances, 
because  F.  M.  Tucker  &  Co.  on  the  one  side,  and  Frederick  M. 
Tucker  and  Tracy  H.  Tucker  as  trustees  on  the  other,  might  be 
said  to  have  been  the  masters  of  the  whole  situation ;  but,  the  volun- 
tary assignment  having  intervened,  the  rights  and  powers  of  F.  M. 
Tucker  &  Co.  were  suspended,  and,  moreover,  as  they  were  then  in- 
solvent and  on  the  verge  of  bankruptcy,  this  transaction  must  be  re- 
garded in  fraud  of  the  statute.  Therefore,  under  the  circumstances, 
we  are  compelled  to  regard  it  as  void.  The  trustee  in  bankruptcy, 
however,  occupies  the  singular  position  of  holding  that  it  was  void 
so  far  as  he  was  concerned,  but  that  it  had  some  effect  prejudicial  to 
the  petitioner,  appellant,  or  to  the  beneficiary  whom  he  represents. 
On  the  other  hand,  the  transaction  must  be  regarded  as  void  from  the 
standpoint  of  either  of  them,  and  wholly  ineffectual. 

To  a  considerable  extent  the  collateral  for  the  $5,000  note  has  been 
sold.  The  record,  however,  shows  that  the  proceeds  of  these  sales 
went  to  the  benefit  of  F.  M.  Tucker  &  Co.,  and  none  to  the  benefit 
of  the  trust  under  the  will.  The  collateral  now  remaining  is  appar- 
ently the  same  as  was  on  hand  when  the  petition  in  bankruptcy  was 
filed,  so  that,  as  none  of  it  has  been  disposed  of  since  the  bankruptcy 
proceedings  were  commenced,  and  as  there  is  no  suggestion  in  the 
record  of  anything  in  the  nature  of  a  preference  in  violation  of  the 
statutes  in  bankruptcy,  the  present  status  is  to  be  determined  accord- 
ing to  the  condition  of  things  at  the  time  the  involuntary  petition  was 
filed;   in  other  words,  the  equities  involved  are  those  which  exist  as 
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between  the  petitioner,  appellant,  or  Marion  E.  Tucker  or  the  trust, 
on  the  one  hand,  and  F.  M.  Tucker  &  Co.  as  individuals  and  co- 
partners, on  the  other.  It  is  the  general  rule  in  bankruptcy,  as  we 
have  several  times  pointed  out,  that  an  estate  in  bankruptcy  has  no 
greater  equities  than  the  bankrupts  themselves,  unless  there  has  been 
a  preference  or  some  other  act  which  was  a  fraud  on  the  statute. 
In  re  Chase,  124  Fed.  753,  755,  59  C.  C.  A.  629.  Nothing  of  this 
character  existing,  and  what  was  received  from  the  collateral  which 
was  disposed  of  having  gone  to  the  benefit  of  F.  M.  Tucker  &  Co., 
and  the  transaction  of  July  1,  1903,  being  entirely  void,  no  part  of 
the  proceeds  is  to  be  regarded  as  having  been  applied  for  the  bene- 
fit of  the  trust;  and  the  note,  except  so  far  as  it  has  been  apparent- 
ly reduced  by  the  minor  amount,  which  is  not  explained,  and  the 
collateral  now  remaining,  are  the  property  of  the  trust  and  of  the 
petitioner,  representing  the  trust.  Indeed,  in  this  respect  the  condi- 
tion, except  as  we  have  previously  stated,  is  precisely  the  same  as 
though  there  had  been  no  proceedings  in  bankruptcy,  and  as  though 
F.  M.  Tucker  &  Co.  still  owed  the  note. 

It  is  impossible  on  this  record,  however,  for  this  court  to  ascertain 
whether  the  collateral  remaining  is  sufficient  to  liquidate  the  debt  to 
the  trust.  Under  the  circumstances,  it  is  the  duty  of  the  District 
Court  in  bankruptcy  to  proceed  in  the  usual  way.  If  there  is  reason- 
able ground  to  apprehend  that  on  an  accounting  the  collateral  now 
remaining  and  in  issue  here,  if  disposed  of  under  proper  directions, 
would  liquidate  the  balance  due  on  the  note,  with  interest,  less  the 
minor  payments  to  which  we  have  referred,  if  there  have  been  any 
such  payments,  and  probably  leave  a  balance  for  the  benefit  of  the 
estate  in  bankruptcy,  the  District  Court  in  bankruptcy  should  dispose 
of  the  collateral,  direct  payment  of  the  debt  to  the  appellant,  peti- 
tioner, for  the  benefit  of  his  trust,  as  asked  by  him,  and  permit  the 
trustee  in  bankruptcy  to  retain  the  surplus.  If,  however,  there  is  no 
reasonable  ground  to  apprehend  that  the  estate  in  bankruptcy  can  de- 
rive any  advantage  from  such  a  course  of  proceedings,  the  District 
Court  in  bankruptcy  should  direct  the  delivery  of  the  collateral  to  the 
petitioner,  appellant,  as  representing  his  trust,  and  permit  proof  of  the 
debt  to  the  trust  as  a  secured  claim,  or  cause  liquidation  in  some  other 
way  which  the  law  permits,  or  to  which  the  parties,  with  the  approval 
of  the  court,  agree. 

The  decree  of  the  District  Court  is  reversed,  and  the  case  is  re- 
manded to  that  court  for  further  proceedings  in  accordance  with  our 
opinion  passed  down  this  day,  and  the  appellant  recovers  his  costs  of 
appeal  against  the  appellee  as  trustee. 
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(154  Fed.  929.) 

PITTSBURGH  CONST.  CO.  v.  WEST  SIDE  BELT  B.  CO.  et  aL 

(Circuit  CJourt  of  Appeals,  Third  Circuit    July  18,  1907.) 

No.  34. 

1.  CoRPOBATioNs— Contract  bt  Fobeign  Cobpobation  in  Violation  of  Stat- 

ute—Legality. 

Under  the  Pennsylvania  act  of  April  22,  1874  (P.  L.  108),  which  providefi 
that  It  shall  be  unlawful  for  a  foreign  corporation  to  do  any  business 
in  the  state  until  it  shall  have  registered  and  complied  with  certain 
other  requirements  to  bring  it  within  the  Jurisdiction  of  the  courts  in 
the  state,  and  also  makes  it  a  criminal  offense  for  any  officer  or  agent  to 
transact  any  business  within  the  state  for  a  foreign  corporation  which 
has  not  complied  with  its  requirements,  a  contract  entered  into  in  Penn- 
sylvania by  a  foreign  corporation  which  had  not  at  the  time  complied 
with  the  statute  to  construct  a  railroad  within  the  state  is  illegal  and 
void,  and  no  action  can  be  maintained  thereon,  either  against  the  other 
party  or  a  guarantor  to  recover  the  contract  price  of  worlt  done  there- 
under, although  the  corporation  complied  with  the  statute  prior  to  the 
doing  of  the  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  12,  Corporations, 
S  2544. 

Foreign  corporations  doing  business  in  state,  see  notes  to  Wagner  v. 
J.  &  G.  Meakin,  33  C.  C.  A.  585 ;  Ammons  v.  Brunswick-Balke  Ck)llender 
CJo.,  72  C.  C.  A.  622.] 

2.  CoNTBAOTS— Action  Grounded  on  Illegal  Contract— Test. 

Whether  an  action  is  grounded  upon  an  illegal  contract  depends  upon 
whether  proof  of  such  contract  is  necessary  to  establish  the  cause  of  ac- 
tion alleged.  If  so,  the  court  will  not  enforce  it  nor  any  alleged  rights 
arising  out  of  It. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania. 

Robert  J.  Dodds  and  Edwin  W.  Smith,  for  plaintiff  in  error. 
Eugene  Mackey,  James  W.  Lee,  and  Johns  McCleave,  for  defend- 
ants in  error. 

,     Before  DALLAS  and  GRAY,  Circuit  Judges,  and  HOLLAND,  Dis- 
trict Judge. 

HOLLAND,  District  Judge.  The  Pittsburgh  Construction  Com- 
pany, the  plaintiff  in  error,  brought  this  action  against  the  West  Side 
Belt  Railroad  Company  and  John  S.  Scully  and  Theodore  N.  Barnsdall, 
the  defendants  in  error,  to  recover  the  sum  of  $332,750.98,  upon  an 
award  of  James  H.  McRoberts,  chief  engineer  of  the  West  Side  Belt 
Railroad  Company,  sitting  as  arbiter.  The  West  Side  Belt  Railroad 
Company  (hereinafter  called  the  "Belt  Road")  was  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Pennsylvania  for  the  construc- 
tion and  operation  of  a  road  from  Pittsburgh  to  Bruce  Station  on  the 
Baltimore  &  Ohio  Railroad,  a  distance  of  about  12  miles.  John  S. 
Scully  was  the  president  and  Theodore  N.  Barnsdall  was  one  of  the  di- 
rectors. On  April  17,  1901,  A.  S.  Petrie,  the  secretary,  resigned 
his  office  to  enable  him  to  contract  with  the  company  to  build  the  12 
miles  of  railroad  for  which  it  was  organized,  and  on  the  25th  day  of 
April,  1901,  executed  a  contract  with  the  Belt  Road  for  that  purpose. 
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and  about  the  same  time  obtained  permission  to  sublet  the  work  to  the 
Pittsburgh  Construction  Company,  a  corporation  organized  under  the 
laws  of  the  state  of  West  Virginia,  for  which  letters  patent  were  issued 
to  it  on  April  14, 1901.  The  contract  between  Petrie  and  the  construc- 
tion company  was  dated  May  24,  1901,  and  was  identical  in  terms 
with  his  agreement  with  the  Belt  Road.  The  consideration  was  to  be 
$388,695.44,  subject  to  such  alterations  and  additions  as  were  pro- 
vided for  under  the  terms  of  the  contract,  of  which  and  the  cost 
of  which  James  H.  McRoberts  was  made  the  final  arbiter.  For  the 
payment  of  all  moneys  to  become  due  under  this  contract  the  de- 
fendants in  error  became  surety  by  writing  duly  executed,  of  which 
the  following  is  a  copy: 

"For  value  received,  the  West  Side  Belt  Railroad  Company  and  John  S. 
Scully  and  W.  T.  Barnsdall  do  hereby  guarantee  and  become  surety  for  the 
payment  of  the  money  mentioned  in  the  within  contract  as  the  same  becomes 
due  and  payable. 

*'In  witness  whereof,  the  said  West  Side  Belt  Railroad  Ck>mpany  has  here- 
unto set  its  common  corporate  seal,  by  the  hand  of  its  president,  attested  by 
its  secretary,  and  the  said  John  S.  Scully  and  T.  N.  Barnsdall  have  hereunto 
set  their  hands  and  seals  this  24th  day  of  May,  A.  D.  1901." 

The  case  was  tried  before  a  jury  and  a  verdict  in  favor  of  the  plain- 
tiff for  the  amount  of  the  award.  Motion  and  reasons  for  a  new 
trial  were  filed  by  the  defendants,  as  well  as  a  motion  for  judgment 
non  obstante  veredicto.  The  trial  judge  in  a  carefully  considered  opin- 
ion (Pittsburgh  Construction  Co.  v.  West  Side  Belt  R.  Co.  et  al.  [C.  C] 
151  Fed.  125)  entered  judgment  for  the  defendants  notwithstanding  the 
verdict,  because  the  plaintiff,  being  a  foreign  corporation,  had  failed  to 
register  in  Pennsylvania  prior  to  the  execution  of  the  contract  upon 
which  the  award  was  made  in  accordance  with  the  provisions  of  the 
act  of  Assembly  approved  April  22,  1874.  P.  L.  108.  To  this  action 
of  the  Circuit  Court  a  writ  of  error  was  sued  out  and  the  assignments 
of  error  in  this  court  were  as  follows : 

"First.  The  learned  court  erred  in  entering  judgment  in  favor  of  the  de- 
fendants non  obstante  veredicto  upon  the  motion  of  the  defendants,  which  is 
as  follows:  'And  now,  June  12,  1906,  the  defendants  move  the  court  to  have 
all  the  evidence  taken  upon  the  trial  duly  certified  and  filed  so  as  to  become 
part  of  the  record,  and  for  judgment  non  obstante  veredicto  upon  the  whole 
record.* 

"Second.  The  learned  coiurt  erred  in  not  entering  judgment  In  favor  of  the 
plaintiff  upon  the  verdict" 

There  were  eight  matters  of  defense  set  up  by  the  defendants  at 
the  trial  of  the  case  in  the  Circuit  Court,  none  of  which  was  consider- 
ed by  the  learned  judge  on  the  motion  for  judgment  non  obstante 
veredicto,  excepting  the  first,  to  wit : 

**The  contract  is  void  because  It  was  executed  before  the  Pittsburgh  Con- 
struction Ck)mpany,  a  foreign  corporation,  was  registered  in  Pennsylvania.'' 

As  we  are  of  the  opinion  that  the  judgment  was  properly  entered 
in  the  Circuit  Court,  it  will  be  unnecessary  to  consider  any  of  the 
other  matters  of  defense  here.  The  contract  under  which  the  road  was 
built  and  tiie  work  done  was  executed  on  May  24,  1901,  and  the  con- 
struction company  registered  at  Harrisburg,  Pa.,  with  its  office  in 
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Pittsburg,  Pa.,  on  the  15th  day  of  June,  1901.  The  act  of  General 
Assembly  of  Pennsylvania,  the  provisions  of  which  it  is  claimed  were 
violated  by  the  construction  company  in  this  case,  is  the  act  of  April 
22,  1874  (P:  L.  108),  passed  to  carry  into  effect  article  16,  §  5,  of  the 
G^nstitution  of  Pennsylvania,  which  provides  that: 

"No  foreign  corporation  shall  do  any  business  in  this  state  without  haying 
one  or  more  known  places  of  business,  and  an  authorized  agent  or  agents  in 
the  same  upon  whom  process  may  be  served." 

The  first  paragraph  of  this  act  of  1874  declares  that: 

"From  and  after  the  passage  of  this  act  no  foreign  corporation  shall  do 
any  business  in  this  commonwealth  until  said  corporation  shall  have  establish- 
ed an  office  or  offices  and  appointed  an  agent  or  agents  for  the  transaction  of 
Its  business  therein." 

This  paragraph  prevents  a  foreign  corporation  doing  business  in 
this  state  before  it  establishes  and  appoints  an  agent  therein;  but  the 
second  paragraph  in  the  act  goes  further,  and  enacts : 

'*It  shall  not  be  lawful  for  any  such  corporation  to  do  any  business  in  this 
commonwealth  until  it  shall  have  filed  in  the  office  of  the  Secretary  of  the  Ck>m- 
monwealth  a  statement  under  the  seal  of  said  corporation,  and  signed  by 
the  president  or  secretary  thereof,  showing  the  title  and  object  of  said  cor- 
poration, the  location  of  its  office  or  offices,  and  the  name  or  names  of  its  au- 
thorized agent  or  agents  therein;  and  the  certificate  of  the  Secretary  of  the 
Commonwealth  under  the  seal  of  the  commonwealth,  of  the  filing  of  such 
statement,  shall  be  preserved  for  public  inspection  by  each  of  said  agents  in 
each  and  every  of  such  offices." 

The  second  paragraph  declares  unlawful  the  doing  of  any  business 
bv  a  foreign  corporation  not  complying  with  the  terms  of  the  act. 
The  third  paragraph  makes  the  transaction  of  such  business  a  positive 
crime,  punishable  with  fine  and  imprisonment: 

"Any  person  or  persons,  agent,  officer  or  employ^  of  any  such  foreign  cor- 
poration, who  shall  transact  any  business  within  this  commonwealth  for  any 
such  foreign  corporation,  without  the  provisions  of  this  act  being  complied 
with,  shall  be  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  not  exceeding  thirty  days,  and  by  fine  not  ex- 
ceeding one  thousand  dollars,  or  either,  at  the  discretion  of  the  court  trying  the 
same." 

It  is  clearly  shown  by  documentary  evidence  that  the  construction 
company  entered  into  the  contract  upon  which  it  declares,  and  through" 
which  it  desires  to  recover  before  registering  in  this  state,  in  accord- 
ance with  the  act  of  1874.  Had  this  act  expressly  declared  void  con- 
tracts made  by  a  foreign  corporation  not  complying  with  the  usual 
requirements,  there  would  be  no  room  for  any  contention  by  the  plain- 
tiflf  that  it  could  recover  in  this  case,  as  the  Supreme  Court  has  held 
in  the  case  of  Diamond  Glue  Co.  v.  United  States  Glue  Company, 
187  U.  S.  611,  23  Sup.  Ct.  206,  47  L.  Ed.  328,  that,  where  the  state 
act  declares  void  all  contracts  made  by  foreign  corporations  not  ob- 
serving the  required  formality,  a  recovery  cannot  be  had  upon  the 
contract.  The  Pennsylvania  act  in  question  does  not  in  terms  declare 
the  contract  void.  It  does,  however,  declare  in  the  first  paragraph  that 
"no  foreign  corporation  shall  do  business  in  this  commonwealth  until 
such  corporation  shall  have  established  an  office,"  etc. ;  and  in  the  second 
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paragraph  that  "it  shall  not  be  lawful  for  any  such  corporation  to 
do  any  business  in  the  commonwealth  until  it  shall  have  filed  in  the 
office  of  the  Secretary  of  the  Commonwealth  a  statement  *  *  * 
showing  the  title  and  object,  *  *  *  the  location  of  its  business, 
and  the  name,  or  names,  of  its  authorized  agent,"  etc. ;  and  the  third 
paragraph  makes  any  violation  of  these  provisions  a  misdemeanor  pun- 
lishable  by  fine  and  imprisonment.  Do  these  provisions  of  this  act  of 
1874  then  render  void  all  contracts  made  by  foreign  corporations  with- 
out having  first  registered  as  required?  The  weight  of  authority  is  to 
the  effect  that  it  is  not  absolutely  necessary  in  order  to  make  such  con- 
tracts void  that  the  Legislature  should,  in  express  terms,  declare  them 
so.  The  rule  in  this  regard  has  been  clearly  and  aptly  expressed  by 
Lord  Chief  Justice  Holt  in  Bartlett  v.  Vinor,  Cartiiew  253,  as  follows : 
"Every  contract  made  for  or  about  any  matter  or  thing  which  is  prohibited 
and  made  unlawful  by  any  statute  Is  a  void  contract,  though  the  statute  it- 
self does  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the 
offender,  because  a  penalty  implies  a  prohibition,  though  there  are  no  pro- 
hibitory words  In  the  statute." 

The  rule  thus  stated  has  been  generally  followed  by  the  courts,  and 
especially  by  the  Supreme  Court  of  Pennsylvania  in  a  number  of  cases. 
Mitchell  V.  Smith,  1  Bin.  (Pa.)  110,  2  Am.  Dec.  417;  Badgley  v. 
Beale,  3  Watts  (Pa.)  263 ;  Columbia  Bank  &  Bridge  Co.  v.  Haldeman,  7 
Watts  &  S.  233,  42  Am.  Dec.  229 ;  Johnson  v  Hulings,  103  Pa.  501, 
49  Am.  Rep.  131 ;  Thome  v.  Travelers'  Insurance  Co.,  80  Pa.  29,  21 
Am.  Rep.  89.  In  Johnson  v.  Hulings,  supra,  the  plaintiff  was  in  the 
identical  situation  with  the  construction  company  in  the  case  at  bar. 
In  both  the  contract  would  have  been  entirely  lawful  and  legitimate 
but  for  the  failure  on  the  part  of  the  complainant  to  comply  with  the 
statutory  requirements.  In  Johnson  v.  Hulings,  supra,  the  com- 
plainant engaged  to  sell,  or  did  sell,  land  upon  which  he  was  entitled 
to  commissions  of  $10,000  had  he  previously  complied  with  the  Penn- 
sylvania act  of  April  14,  1849,  requiring  him  to  take  out  a  broker's 
license.  His  failure  to  do  so  was  held  to  be  a  bar  to  a  recovery  for 
the  commissions,  because  the  act  with  which  he  failed  to  comply  pre- 
scribed a  penalty,  and  in  this  case  the  construction  company  is  guilty 
of  the  same  default  in  not  having  complied  with  the  act  requiring  reg- 
istration before  entering  into  the  contract  upon  which  the  award  is 
made.  This  act  is  a  salutary  one,  for  the  protection  of  persons  trans- 
acting business  with  foreign  corporations.  The  facility  with  which 
irresponsible  corporations  are  created,  frequently  with  no  assets  with- 
in the  jurisdiction  where  business  is  transacted,  would  frequently  leave 
creditors  without  any  chance  whatever  of  collecting  their  claims  were 
it  not  for  acts  requiring  registration  where  business  is  transacted. 
This  enables  the  creditors  to  bring  the  foreign  corporation  within  the 
jurisdiction  of  the  courts  where  the  obligations  are  created;  and,  in 
order  that  the  provisions  of  these  laws  may  be  complied  with,  it  is 
necessary  that  they  should  receive  a  reasonably  strict  enforcement. 
Conscious  of  the  importance  of  requiring  foreign  corporations  to  com- 
ply with  these  requirements  of  the  act,  the  courts  have  uniformly  insist- 
ed upon  registration  before  beginning  business  in  a  foreign  jurisdic- 
tion.    The  act  of  1874  has  been  passed  upon  by  the  Supreme  Court  of 
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Pennsylvania,  and  the  federal  courts  will  follow  such  constructions. 
McCanna  &  Co.  v.  Citizens'  Co.,  76  Fed.  420,  24  C.  C.  A.  11,  35  L.  R. 
A.  236.  The  point  in  this  case  was  not  squarely  decided  by  the  Su- 
preme Court  of  Pennsylvania  until  1902,  about  one  year  after  the  execu- 
tion of  the  contract,  but  prior  thereto  cases  involving  a  similar  prin- 
ciple had  been  passed  upon  in  Johnson  v.  Hulings,  103  Pa.  601,  49 
Am.  Rep.  131 ;  Thome  v.  Travelers'  Insurance  Co.,  80  Pa.  29,  21  Am. 
Rep.  89 ;  Lasher  v.  Stimson,  145  Pa.  30,  23  Ati.  552.  In  the  case  of 
Delaware,  etc.,  Co.  v.  Passenger  Railway  Co.,  204  Pa.  25,  53  Atl. 
533,  the  Supreme  Court,  following  the  rule  indicated  in  Lasher  v. 
Stimson,  supra,  said: 

'*The  purpose  of  the  act  is  to  bring  foreign  corporations  doing  business 
in  this  state  within  the  reach  of  legal  process.  This  purpose  is  not  accom- 
plished by  a  registration  of  the  corporation  at  the  pleasure  of  its  officers,  or 
when  it  may  be  to  their  interest  to  appeal  to  our  courts.  The  act  is  for  the 
protection  of  those  with  whom  it  does  business,  or  to  whom  it  may  incur  lia- 
bility by  its  wrongful  acts,  and  nothing  short  of  a  registration  before  the  con- 
tract that  it  seeks  to  enforce  is  made  can  give  it  a  right  of  action.  Any  other 
construction  of  the  act  would  violate  its  plain  words,  and  wholly  defeat  its  ob- 
ject by  affording  protection  to  the  corporation  and  denying  it  to  the  public." 

The  suit  here  is  against  the  sureties  of  the  contractor,  and  the  il- 
legal contract  the  basis  of  the  action.  As  the  plaintiff  must  rely  upon 
its  void  contract  to  recover,  the  action  must  fail.  The  test  as  to 
whether  the  action  is  grounded  upon  the  void  contract  depends  upon 
whether  it  requires  the  aid  of  an  illegal  transaction  to  establish  the  case, 
and,  if  it  be  necessary  to  prove  the  illegal  contract  in  order  to  maintain 
the  action,  the  courts  will  not  enforce  it,  nor  will  they  enforce  any 
alleged  rights  springing  from  such  agreements.  Johnson  v.  Hulings, 
supra;  McMullen  v.  Hoflfman,  174  U.  S.  639,  19  Sup.  Ct.  839,  43 
L.  Ed.  1117. 

For  the  reasons  stated,  the  judgment  non  obstante  veredicto  enter- 
ed by  the  Circuit  Court  is  affirmed. 


(154  Fed.  933.) 

WINEMAN  V.  DRAKE  et  al. 

(Circuit  Court  of  Appeals,  Seventh  Circuit    April  16,  1907.    Rehearing  De- 
nied May  17,  1907.) 

No.    1,301. 

1.  CoixisiON— Steam  Vessels  Meeting— Mutual  Fault. 

The  steamer  City  of  Berlin,  with  a  harge  In  tow  on  a  line,  both  ore 
laden,  bound  down  the  Detroit  river  at  night,  as  she  made  the  turn  of 
two  points  from  the  course  leading  from  the  Lake  St.  Clair  channel  into 
the  Windmill  Point  ranges,  met  and  passed  the  Venus  bound  up,  with 
the  barge  Tyrone  in  tow.  Behind  the  Tyrone  and  overtaking  her  was 
the  steamer  Chili.  Signals  for  passing  port  to  port  were  exchanged  be- 
tween the  Berlin  and  both  the  Venus  and  Chili,  but  when  the  bow  of  the 
Berlin,  which  had  made  the  turn  and  straightened  on  her  course,  was 
about  opposite  the  port  quarter  of  the  Tyrone  and  about  150  feet  away, 
she  came  into  collision  with  the  Chili,  which  struck  her  port  bow,  in- 
flicting injuries  from  which  she  afterwards  sank.  Under  rule  24  of  the 
rules  for  navigation  of  the  Great  Lakes,  Act  Feb.  8,  1895,  c.  64,  §  1, 
28  Stat.  646  [U.  S.  Comp.  St.  1901,  p.  2891],  the  Berlin  had  the  right  of 
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way.  Eeld,  on  the  evidence,  that  the  Chill  came  out  from  behind  the 
Tyrone,  heading  toward  the  course  of  the  Berlin  as  the  latter  was  ap- 
proaching, and  was  In  fault  for  the  collision;  that  the  Berlin  was  also 
in  fault  under  the  circumstances  for  not  allowing  more  room  for  passing, 
haying  600  feet  of  open  water  on  her  starboard  side. 
[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  10,  Collision,  §  40.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin. 

Fred  C.  Harvey  and  Chas.  E.  Kremer,  for  appellant. 
Frank  S.  Masten  and  Harvey  D.  Goulder,  for  appellees. 

Before  GROSSCUP,  BAKER,  and  KOHLSAAT,  Circuit  Judges. 

KOHLSAAT,  Circuit  Judge.  On  August  7,  1904,  at  9  o'clock 
p.  m.,  the  steamer  City  of  Berlin  (heremafter  termed  the  Berlin)  and 
the  steamer  Chili  came  into  collision  in  the  Detroit  river,  just  below 
the  turn  from  the  Windmill  Point  ranges  to  the  course  leading  to  the 
800-foot  channel  in  Lake  St.  Clair.  The  night  was  dark  but  clear, 
with  a  light  wind.  The  Berlin,  a  wooden  steamer  298  feet  in  length 
and  40  foot  beam,  bound  down  the  river  with  3,000  tons  of  ore,  and 
towing  with  a  650-foot  line  the  barge  Aurora,  also  ore  laden,  while 
yet  above  the  turn,  sighted  the  steamer  Venus  coming  up  the  river 
with  her  tow,  the  barge  Tyrone,  approximately  600  feet  behind  her. 
To  the  stem  of  the  Tyrone,  and  overhauling  her  at  the  rate  oi  1^ 
miles  an  hour,  came  the  steel  steamer  Chili,  320  feet  long  and  42  foot 
beam,  also  bound  up  the  river,  with  about  4,000  tons  of  coal. 

At  a  distance  of  a  mile  apart  the  Berlin  and  Venus  exchanged  sig- 
nals indicating  a  mutual  intention  of  passing  port  to  port.  Shortly  aft- 
erwards the  Berlin  and  Chili  exchanged  like  signals.  The  Berlin  and 
Venus  approached  and  passed  the  turn  together.  There  is  some  dis- 
pute on  the  record  as  to  the  distance  apart  these  vessels  were  at  the 
time ;  but  we  deem  it  sufficiently  proven  that  the  distance  was  about 
200  feet.  As  the  Berlin  made  the  turn  into  the  Windmill  Point  ranges 
— ^being  a  turn  of  two  points — ^and  when  her  amidships  was  about 
abreast  the  stern  of  the  Venus,  she  for  the  first  time  discovered  the 
Chili  close  to  the  port  quarter  of  the  Tyrone,  and,  as  her  crew  claims, 
coming  out  from  behind  the  Tyrone  into  the  course  of  the  Berlin, 
which  it  is  claimed  had  straightened  out  practically  200  feet  from  and 
parallel  with  the  course  of  the  Tyrone,  heading  a  little  to  the  westward 
of  and  away  from  the  ranges.  The  Berlin  hereupon  blew  an  alarm 
whistle  and  proceeded  to  check  her  headway,  port  hard  her  helm  and 
back.  Just  what  action  was  taken  on  board  the  Chili  is  in  dispute. 
The  two  were,  however,  so  well  under  headway  that  a  collision  took 
place,  the  Chili's  port  anchor  coming  into  contact  with  the  Berlin's 
port  bow  about  20  feet  back  of  her  stem,  at  an  angle  of  2  points  or 
about  22  degrees,  and  remaining  in  the  hole  made  thereby.  The  ChiU 
then  struck  the  port  side  of  the  Berlin  a  second  time  with  her  stem 
about  19  feet  bade  of  the  first  place  of  impact,  and  tore  out  an  opening 
22  feet  in  length  by  8  feet  in  width.  The  wale  streak  of  the  Chili  also 
raked  the  Berlin's  side  past  her  amidships,  doing  considerable  damage. 
The  place  of  collision  was  about  abreast  of  the  port  quarter  of  the 
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Tyrone.  The  Berlin  proceeded  downstream  a  short  distance,  and  was 
beadied  on  Belle  Isle  in  a  sinking  condition.  The  injury  to  the  Chili 
was  slight,  so  that  she  was  able  to  continue  her  voyage  to  Milwaukee, 
where,  on  August  16,  1904 — ^nine  days  after  the  collision — ^her  owners 
filed  their  petition  in  said  District  Court  to  limit  their  liability,  and 
took  the  steps  to  that  end  by  the  statute  provided.  On  February  10, 
1905,  appellant  filed  his  claim  in  said  cause  for  damages  growing  out 
of  said  collision.  To  this,  petitioners  made  answer.  The  cause  then 
proceeded  to  trial,  and  a  decree  was  entered  for  the  petitioner  against 
appellant,  from  which  decree  this  appeal  is  prosecuted.  The  only 
errors  relied  upon  which  need  be  considered  are:  (1)  That  the  court 
erredin  not  finding  that  the  Chili  wrongfully  came  out  into  the  course 
of  the  Berlin;  and  (2)  that  the  court  found  that  the  Berlin  overswung 
into  the  course  of  the  Chili ;  and  (3)  that  the  court  erred  in  not  finding 
in  favor  of  the  Berlin. 

As  above  stated,  it  has  been  shown  by  a  preponderance  of  the  evi- 
dence that,  while  making  the  turn,  the  Berlin  and  Venus  were  ap- 
proximately 200  feet  apart,  and  that  the  turn  was  made  in  the  usual 
way.  The  general  course  of  the  Berlin  lay  substantially  parallel  to 
and  about  175  to  200  feet  distant  from  that  of  the  Venus  and  her  tow, 
the  Tyrone.  The  officers  and  crews  of  the  Berlin,  the  Aurora,  and  the 
Venus — in  all  13  witnesses — say  the  Berlin  straightened  out  after  the 
turn  was  made  and  pursued  her  course  down  the  river,  heading  on 
Belle  Isle  Point,  which  would  make  it  about  parallel  with  and  200  feet 
from  the  course  of  the  Tyrone.  Some  of  them  say  she  was  bearing 
a  little  to  the  westward  of  that  course.  The  captain  of  the  Tyrone 
says  she  straightened  out  after  making  the  turn  and  held  her  course 
down  the  river.  The  lookout  of  the  Tyrone  says  the  Berlin  at  no  time 
came  nearer  to  the  Tyrone  than  about  150  feet.  The  testimony  of  the 
captain  and  engineer  of  the  Tyrone  and  of  the  officers  and  crew  of 
the  Chili — six  witnesses  in  all — is  to  the  effect  that  the  Berlin  came 
in  on  the  Chili's  course  so  that  the  place  of  collision  was  only  from 
60  to  75  feet  westward  of  the  Tyrone.  The  fact  that  the  Berlin  was 
struck  in  her  port  bow  is  accounted  for  upon  the  theory  that  when 
she  had  overswung  from  the  turn  into  the  Chili's  course  she  attempted 
to  go  hard  to  starboard  and  thereby  recover  her  course,  and  was  struck 
by  the  Chili  just  as  she  was  in  the  act  of  going  out  to  starboard.  To 
do  this,  she  must  have  made  her  course  from  the  time  she  crossed  the 
ranges,  in  the  form  of  a  prostrate  letter  (J/O.  It  is  conceded  that 
when  the  alarm  whistle  was  blown  by  her  the  Chili  was  distant  from 
her  about  900  feet,  and  that  the  collision  took  place  within  45  seconds 
thereafter.  If  the  explanation  be  correct,  she  must  have  overswung 
150  to  176  feet  and  tlien  have  recovered  sufficiently  to  have  headed  out 
again  at  an  angle  of  not  less  than  90  degrees  from  her  overswung 
course  in  a  little  over  half  a  minute.  Furthermore,  she  must  have  ap- 
proached so  close  to  the  Tyrone  before  she  went  about  that  the  officers 
of  the  latter  would  have  been  justified  in  apprehending  a  collision. 
The  evidence  shows  they  had  no  such  fear.  From  the  exhibits  and 
other  evidence  produced  on  the  hearing,  it  appears  that  the  Chili  struck 
the  Berlin's  bow  at  an  angle  of  approximately  2  points,  or  22  degrees. 
Assuming  that  the  collision  occurred  70  feet  west  of  the  port  quarter 
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of  the  Tyrone,  and  that  the  Chili  was  going  in  a  course  substantially 
parallel  with  or  bearing  in  upon  that  of  the  Tyrone,  as  is  claimed  for 
her,  and  that  the  stern  of  the  Berlin  was  278  feet  back  of  the  first  point 
of  contact,  then  it  follows  that  the  stern  of  the  Berlin  would  have 
been  across  and  upon  the  Tyrone.  It  is  apparent  that,  if  this  be  cor- 
rect, the  collision  could  not  have  taken  place  within  less  than  150  feet 
from  the  Tyrone.  In  support  of  the  contention  that  the  Chili  made 
out  to  port  from  behind  the  Tyrone,  appellant's  witnesses  above  enum- 
erated testify  that  the  Chili  headed  across  the  Berlin's  bow  after  she 
was  straightened  out  on  the  Belle  Isle  course.  Appellees'  witnesses, 
on  the  other  hand,  testify  that  the  Chili  was  proceeding  parallel  to 
the  course  of  the  Tyrone  until  the  alarm  sounded ;  that  then  the  order 
was  given  to  port  a  little;  then,  when  she  was  deemed  to  be  headed 
in  a  little  too  far  toward  the  Tyrone,  the  order  was  given  to  starboard 
a  little  and  steady.  In  their  petition  to  limit  liability,  however,  ap- 
pellees aver  that  when  the  danger  was  discovered  the  Chili  hard-port- 
ed, checked,  and  at  once  reversed  and  backed  strong.  At  the  time  the 
petition  was  filed  the  Berlin  had  not  been  raised,  and  the  extent  and 
nature  of  her  injury  was  not  known.  This  fact,  together  with  the 
fact  that  the  petition  was  filed  within  nine  days  after  the  collision, 
throws  suspicion  upon  the  testimony  of  the  witnesses  given  long  after- 
wards, and,  for  the  purposes  of  this  hearing,  the  averments  of  the  peti- 
tion should  be  assumed  to  be  the  truth.  If  the  Chili,  while  proceeding 
at  the  rate  of  from  8  to  10  miles  an  hour  on  a  course  parallel  to  or  bear- 
ing in  upon  the  Tyrone  and  from  70  to  100  feet  distant,  and  having  her 
bow  not  more  than  45  to  60  feet  forward  of  the  Tyrone's  stem  had 
hard-ported,  checked,  reversed,  and  backed,  it  would  seem  as  though 
she  could  not  have  failed  to  come  into  contact  with  the  Tyrone's  port 
side  before  her  headway  was  checked.  Her  wheelsman  testifies  that 
just  about  the  time  he  heard  the  alarm  he  received  signals  to  starboard 
a  little,  then  port,  then  starboard  a  little  again,  and  then  steady.  This 
must  have  had  the  effect  to  send  her  to  port  and  away  from  the  T)rrone. 
This  witness  also  says  that  when  he  saw  the  Berlin  she  was  coming 
out  across  the  Chili's  bow.  As  the  record  reads,  the  captain  of  the 
Chili  is  made  to  say  he  could  do  nothing  at  the  time  of  the  alarm  but 
"sheer  back."  This  would  show  that  he  considered  the  Chili  too  far 
to  port.  It  is  difficult  to  believe  that  an  old  lake  sailor  like  the  captain 
of  the  Berlin  should  allow  his  boat  to  swing  almost  two  points  beyond 
the  Belle  Isle  course,  so  that  she  headed  in  between  the  Chili  and  the 
Tyrone.  Under  the  circumstances,  it  would  have  been  gross  careless- 
ness, since  he  had  not  only  to  clear  the  Tyrone,  but  to  bring  his  tow 
clear  of  the  Venus.  Nor  is  it  conceivable  that  the  Chili's  stem  could 
have  struck  the  Berlin's  port  bow  while  the  former  was  heading  in  on 
the  Tyrone.  The  theory  that  the  current  probably  swung  her  stem 
to  the  westward,  carrying  her  bow  to  port,  does  not  seem  to  make 
allowance  for  the  strain  of  her  tow  line  upon  her  stem.  The  evidence 
does  not  justify  the  court  in  finding  that  she  at  any  time  approached 
nearer  to  the  course  of  the  Venus  and  Tyrone  than  150  feet.  There 
was,  however,  no  good  reason  why  she  should  not  have  stood  further 
to  starboard.  She  must  have  correctly  located  the  Chili  at  the  tima 
she  crossed  and  came  above  the  Windmill  Point  ranges,  and  might 
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easily  have  given  the  Chili  a  wide  berth,  even  though  she  might  have 
reasonably  supposed  there  was  room  to  pass  when  she  steadied  onto 
Belle  Isle  Point.  Under  the  circumstances,  reasonable  caution  should 
have  led  her  to  go  beyond  the  usual  turning  point.  There  were  five 
large  vessels  in  close  proximity  to  each  other,  and  while  she  was  not 
bound  to  take  into  calculation  any  error  on  the  part  of  the  Chili,  it 
was  carelessness  on  her  part  to  limit  the  sailing  room  of  three  large 
vessels  to  a  width  much  less  than  that  of  her  own  length,  when  she 
herself  had  500  feet  of  sea  room  to  her  starboard. 

The  Chili  was  a  well-equipped  and  powerful  steel  steamer.  She 
was  going  up  the  river  unincumbered.  She  should  have  kept  out  of 
the  way  of  the  Berlin  and  her  tow.  The  Jamestown  (D.  C.)  114  Fed. 
593 ;  The  George  Presley,  111  Fed.  655,  49  C.  C.  A.  438 ;  The  Lucy, 
74  Fed.  572,  20  C.  C.  A.  660.  She  came  up  from  behind  the  Tyrone 
when  she  knew  the  Berlin  with  her  tow  was  going  to  pass  the  Venus 
and  her  tow,  port  to  port.  She,  too,  had  ample  sea  room  to  starboard 
of  the  Tyrone.  She  thrust  herself  in  between  the  two  steamers  and 
their  tows,  just  as  they  were  making  the  turn  from  and  onto  the  ranges, 
and  at  practically  full  speed.  "She  had  no  right  thus  to  hurl  herself, 
like  a  projectile  in  the  midst  of  the  vessels  before  her,  taking  the  haz- 
ard of  the  consequences."  The  Syracuse,  9  Wall.  672,  19  L.  Ed.  783 ; 
Am.  S.  S.  Co.  V.  Am.  Steel  Barge  Co.,  129  Fed.  65,  63  C.  C.  A.  507. 

It  should  also  be  remembered  that  the  Berlin,  as  the  down-bound 
steamer,  had  the  right  of  way : 

**That  in  all  lurrow  channels  where  there  Is  a  current,  and  in  the  rivers 
St.  Mary,  St  Clair,  Detroit,  Niagara,  and  St.  Lawrence,  when  two  steamers 
are  meeting,  the  descending  steamer  shall  have  the  right  of  way,  and  shall, 
before  the  vessels  shall  have  arrived  within  the  distance  of  one-half  mile 
of  each  other,  give  the  signal  necessary  to  indicate  which  side  she  selects 
to  take."  Act  Feb.  8,  1895,  c.  64,  §  3,  rule  24,  28  Stat  645  [U.  S.  Comp.  St 
1901,  p.  2891]. 

We  can  find  no  evidence  in  the  record  to  account  for  the  Chili's 
action  in  going  so  far  to  port.  Like  the  Berlin,  she  was  both  well 
manned  and  equipped.  We  can  find  in  the  situation  no  clue  to  the 
theories  and  motives  of  those  in  charge  of  either  ship.  We  can  only 
accept  the  facts  as  we  find  them.  Nor  is  it  possible  to  accurately 
ascertain  from  the  testimony  of  the  witnesses  the  exact  distance  of  the 
place  of  collision  from  the  Tyrone's  port  quarter.  That  it  was  not 
less  than  150  feet,  we  deem  fairly  established  by  the  whole  record. 
This  distance,  it  will  be  borne  in  mind,  is  less  than  one-half  the  length 
of  the  Chili,  so  that  her  midships  would  still  be  just  off  the  Tyrone's 
port  quarter,  assuming  that  she  was  proceeding  at  an  angle  of  45 
degrees  or  more  to  the  line  of  the  ranges  and  had  come  out  from  be- 
hind the  Tyrone.  There  was  bad  seamanship  somewhere.  By  the 
light  of  the  evidence  we  discover  it  upon  the  decks  of  both  the  Chili 
and  the  Berlin.  Our  conclusion,  therefore,  is  that  the  Chili,  at  the 
time  of  the  accident,  was  heading  out  onto  the  course  of  the  Berlin, 
and  that  the  latter  was  drawing  in  towards  the  ranges  somewhat,  and 
that  each  of  them  might  in  the  exercise  of  reasonable  care  have  gone 
further  to  starboard  and  have  cleared  the  other.  Ordinary  care  on 
the  part  of  each  or  either  of  the  vessels  would  have  avoided  the  coUi- 
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sion.    They  were  both  to  blame,  and  the  resulting  damages  should  be 
borne  by  them  equally. 

The  decree  of  the  District  Court  is  reversed,  with  directions  to  enter 
a  decree  in  conformity  herewith. 


a54  Fed.  98a) 

OASTNER  ELECTROLYTIC  ALKALI  CO.  y.  DAVIES. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  30,  1907.) 

No.  280. 

1.  Master  and  SsBTAirr— Action  fob  Death  of  Sebvant— Question  fob 

JUBY. 

PlaintifTs  intestate,  wtio  was  employed  in  defendant's  factory,  was 
killed  at  about  9  o'clock  in  the  momiiig  by  the  explosion  of  a  water 
heater  in  the  room  where  he  was  working  used  to  heat  the  water  in  a 
tank  in  another  room  75  feet  distant;  the  connection  being  by  means  of 
pipes  from  2^  to  8  inches  in  diameter.  The  fire  under  the  heater  was 
found  to  be  out  and  the  heater  cold  at  12  o'clock  the  night  before,  when 
the  night  shift  came  on  to  work,  but,  not  being  in  use  at  night,  the  fore- 
man who  had  general  superyislon  of  the  plant  took  no  action  in  respect  to 
it,  and  the  fire  was  rekindled  by  the  Janitor  at  about  8  in  the  morning. 
The  outside  temperature  during  the  night  was  about  2  degrees  below  zero^ 
and  the  room  where  the  heater  stood  was  quite  large,  with  several  out* 
side  windows,  and  was  not  otherwise  heated,  although  there  was  a  large 
doorway  •ii>eniug  into  an  adjoining  room  which  was  kept  heated  at  all 
times.  A  crack  in  the  heater  observed  immediately  before  the  explo- 
sion extended  diagonally,  and  did  not  follow  the  line  of  any  seam.  There 
was  no  direct  evidence  as  to  the  cause  of  the  explosion.  Held,  that  such 
facts  and  circumstances  were  sufficient  to  warrant  the  submission  to  the 
Jury  of  the  question  whether  it  was  caused  by  the  freezing  of  the  pipes 
preventing  the  circulation  of  the  water  through  them  to  the  tank  which 
ordinarily  obviated  any  danger  and  rendered  an  escape  valve  on  the 
heater  unnecessary. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, i  1016.] 

2.  Same— Liability  fob  Negligence  of  Foreman— New  Yobk   Employee's 

Liability  Act. 

Under  the  New  York  Employer's  Liability  Act,  Laws  1902,  p.  1748.  c 
600,  which  makes  an  employer  liable  for  the  negligence  of  any  person  tn 
his  service  "intrusted  with  and  exercising  superintendence,  whose  sole  <^ 
principal  duty  is  that  of  superintendence,"  the  owner  of  a  factory  is 
liable  for  the  death  of  an  employ^  caused  by  the  negligence  of  a  foreman 
whose  sole  duty  was  to  superintend  the  work  of  a  shift  of  men  under 
him,  make  out  reports,  and  to  have  charge  of  the  appliances  in  the  rooms 
in  which  they  worked. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  84,  Master  and  Serv- 
ant, §§  371-378.] 

8.  Same— Notice  of  Injuby. 

Notice  to  a  defendant  who  operated  a  factory  that  on  a  certain  date  an 
employ^  named  was  killed  in  defendant's  building  by  reason  of  the  ex- 
plosion of  a  hot-water  tank  maintained  In  said  building  at  said  time,  and 
that  the  explosion  was  due  to  defendant's  negligence,  is  sufficiently  specific 
under  the  New  York  Employer's  Liability  Act,  Laws  1002|  p.  1748,  c.  600, 
requiring  notice  to  be  given  of  the  "time,  place  and  cause  of  the  injury.** 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  84,  Master  and  Serv- 
ant, §  806.] 
4.  Evidence— Competency— Opinion  of  £}xpebts. 

While  it  is  competent  for  expert  witnesses  to  enumerate  the  various 
causes  which  might  have  produced  a  given  effect,  and  to  state  what  bear* 
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Ing  specific  facts  shown  in  evidence  would  have  upon  the  probability  or 
improbability  of  one  or  more  of  such  causes  being  operative  at  the  time 
and  place,  it  is  not  competent  for  them  to  state  an  opinion  upon  all  the 
evidence,  as  to  what  cause  was  in  fact  operative ;  that  being  the  final  in- 
ference to  be  drawn  by  the  Jury. 

5.  AppeaIi  and  Ebbob— Review—Habmlbss  Ebbob. 

The  erroneous  admission  of  the  opinions  of  witnesses  as  to  the  cause 
of  an  explosion  held  without  prejudice,  where  the  material  facts  were 
not  in  dispute,  and  the  opinions  were  merely  arguments  therefrom. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  3,  Appeal  and  Error, 
S  4153.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

This  cause  comes  here  upon  writ  of  error  to  review  a  judgment 
of  the  Circuit  Court,  Western  District  of  New  York,  in  favor  of  de- 
fendant in  error,  who  was  plaintiff  below.  The  judgment  was  entered 
upon  the  verdict  of  a  jury  and  was  for  damages  resulting  from  the 
death  of  plaintiflf's  intestate ;  it  being  alleged  that  his  death  was  caused 
by  the  negligence  of  defendant. 

H.  C.  Meinard  and  Clinton  B.  Gibbs,  for  plaintiff  in  error. 
Bushnell  &  Metcalf,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  Plaintiff  was  at  work  in  what  was 
known  as  the  "cell  mounting  room"  in  defendant's  plant  for  the  manu- 
facture of  caustic  soda  at  Niagara  Falls.  This  room  was  about  20x30 
feet  in  size,  situated  on  the  first  floor,  with  some  windows  opening  out- 
doors and  others  in  the  top  for  ventilation.  Except  for  the  "water 
heater"  hereinafter  mentioned,  there  was  no  means  for  heating  this 
room.  It  communicated  by  a  large  door  through  a  brick  wall  with 
an  adjoining  room,  known  as  the  "cellroom,"  which  was  always  warm, 
being  heated  by  steam  night  and  day.  In  the  cell  mounting  room  there 
was  a  hot-water  heater  variously  estimated  at  from  diree  to  five 
feet  in  height,  which  was  connected  with  a  large  tank,  upon  which 
there  was  a  cover,  located  in  the  pump  room  76  or  80  feet  distant.  The 
connection  was  by  two  pipes,  a  discharge  and  an  intake.  The  heated 
water  in  the  tank  was  used  in  the  process  of  manufacture.  Besides 
receiving  the  inflow  of  heated  water  from  the  heater,  the  water  in 
the  tank  could  also  be  warmed  by  a  steam  jet  opening  into  it  and 
leading  from  the  main  steam  supply  in  another  part  of  the  building. 
Work  was  carried  on  night  and  day  by  three  eight-hour  shifts,  but 
no  one  worked  in  the  cell  mounting  room  at  night.  At  about  7  a.  m.  of 
Monday  January  25,  1904,  one  Thomas,  the  sweeper  or  janitor  of  that 
part  of  the  building,  reached  the  plant  and  went  into  the  cell  mounting 
room.  He  found  the  fire  under  the  heater  "dead  out,"  and  the  heater 
cold.  It  being  a  part  of  his  duties  to  keep  the  fire  going  and  to  light 
it  up  when  it  went  out,  he  cleaned  out  the  fire  box,  and  built  up  a 
new  fire,  which  he  lighted  a  little  before  8  a.  m.  Some  time  between 
9  and  10  a.  m.,  the  day  shift  being  then  at  work  in  the  room,  a  small 
quantity  of  steam  and  water  was  observed  oozing  through  a  crack 
about  four  or  five  inches  long,  running  diagonally  about  two-thirds 
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the  way  down  the  heater.  Thomas  started  to  report  the  circumstance 
to  a  foreman,  but  within  a  few  minutes  the  heater  exploded,  killing 
plaintiff's  intestate  almost  instantly.  The  complaint  charged  negligence 
in  superintendence  of  the  operation  of  the  heater,  and  also  in  main- 
taining a  heater  not  supplied  with  steam  gauge  or  safety  valve.  The 
undisputed  evidence  showed  that,  so  long  as  the  connection  was  open 
with  the  large  tank,  no  such  appliances  were  needed,  since  the  intake 
and  discharge  insured  a  constant  circulation  and  the  tank  acted  as  an 
expansion  chamber.  Thereupon  the  charge  of  defective  appliances  was 
withdrawn. 

The  theory  of  the  plaintiff  was  that  the  water  in  these  pipes  froze, 
thereby  stopping  the  circulation,  so  that  the  imprisoned  water,  ex- 
panding and  turning  into  steam  under  the  influence  of  the  relighted 
fire,  exploded  the  heater.  There  was  no  direct  proof  of  the  presence 
of  ice  in  the  pipes,  and  the  fundamental  question  is  whether  there  was 
enough  in  the  testimony  to  send  the  case  to  the  jury — whether  the  pres- 
ence of  obstructing  ice  was  a  reasonable  inference  from  facts  which  the 
jury  might  find  to  be  proved  or  whether  to  reach  such  a  conclusion  was 
mere  blind  guesswork.  Defendant's  counsel  points  out  that  the  janitor 
testified  that  he  did  not  think  it  was  below  freezing  when  he  reached 
the  room  at  7  a.  m.,  and  that  no  one  else  testifies  to  the  temperature 
in  the  cell  mounting  room ;  that  such  room  communicated  with  a  lava- 
tory and  also  with  the  cellroom,  which  was  always  heated,  by  a  larg^ 
opening  which  was  always  open ;  that  these  pipes  never  froze  before,  so 
far  as  any  one  knows ;  that  water  kept  in  certain  cell  bottoms  in  the 
cell  mounting  room  had  never  been  known  to  freeze;  that  the  hot 
water  in  the  tank,  kept  heated  by  the  steam  jet,  would  have  a  tendency 
to  cause  water  to  circulate  through  the  pipes,  even  if  the  fire  under 
the  heater  was  extinguished ;  that  it  would  go  slowly,  and  that  moving 
water  does  not  freeze  unless  it  is  moving  very  slowly ;  that  pipes  cljoke 
up  otherwise  than  by  freezing  of  the  water  within  them ;  that  they  be- 
come obstructed  sometimes  by  accumulations  of  dirt  or  sediment  from 
the  water,  or  incrustations  from  the  water  on  the  inside  of  the  pipes, 
sometimes  from  oil  solidifying  in  time  by  the  action  of  heat  upon  it, 
sometimes  accumulations  of  red  lead  used  in  making  joints  would  stop 
pipes  up  if  they  were  small ;  that  boilers  sometimes  explode  from  im- 
proper riveting  or  drilling  of  the  holes  that  hold  the  rivets,  or  from 
poor  or  weak  material. 

On  the  other  hand,  it  appeared  that  no  one  worked  in  that  room 
at  night,  which  accounts  for  nonproduction  of  direct  evidence  as  to  its 
temperature ;  that  it  was  very  cold  from  8  p.  m.  till  midnight  and  (by 
Weather  Bureau  Records)  that  from  midnight  till  7  a.  m.  the  tempera- 
ture outdoors  was  continuously  one  to  two  degrees  below  zero;  that 
there  was  no  heat  supplied  to  the  room  except  such  as  came  from  the 
heater  itself  or  through  the  opening  into  the  adjoining  room,  and  that 
there  were  several  windows  opening  into  the  room  from  witfiout — six 
of  them,  defendant's  witness  says — that,  so  far  as  appears,  the  fire 
had  not  theretofore  been  left  unlighted  during  a  night  of  zero  weather; 
that  the  water  in  the  cell  bottoms  was  pure  water  from  the  Niagara  riv- 
er, while  the  water  in  the  heater  was  water  which  had  b^n  once 
heated,  one  of  defendant's  expert  witnesses  testifying  that  water  which 
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has  been  heated  will  freeze  a  great  deal  more  quickly  than  cold  water 
which  has  not  been  subjected  to  heat ;  that  the  connecting  pipes,  over 
70  feet  in  length,  were  not  covered  or  protected ;  that  they  were  from 
2>4  to  3  inches  in  diameter,  and  that  defendant's  expert  testified  that  he 
would  not  expect  stoppage  by  rust  scales  or  sediment  in  pipes  of  that 
size;  that  other  witnesses  testified  that  obstruction  through  accumu- 
lation of  foreign  matter  would  be  likely  to  come  about  gradually  and  to 
give  indications  of  its  approach  by  such  a  reduction  of  water  supply 
as  would  challenge  attention ;  that  the  crack  through  which  the  steam 
and  water  was  oozing  is  not  shown  to  have  been  located  at  any  line  of 
rivets,  and  that  there  was  nothing  to  indicate  any  latent  defect  in 
the  material  of  which  tlie  heater  was  composed.  There  was  no  sub- 
stantial conflict  in  the  testimony  as  to  the  evidential  facts,  and  the 
inferences  drawn  from  them  by  the  jury,  as  indicated  by  the  verdict, 
seem  to  us  reasonable  anVl  legitimate.  Plaintiff  was  under  no  obliga- 
tion to  show  the  physical  presence  of  ice  in  the  pipes.  No  doubt  it 
disappeared  quickly  after  the  catastrophe. 

It  is  suggested  that  the  proximate  cause  of  the  accident  was  the  re- 
lighting of  the  fire,  which  was  the  act  of  Thomas,  a  fellow  servant,  for 
whose  negligence  defendant  would  not  be  responsible,  and  it  was  as- 
signed as  error  that  the  court  declined  to  submit  the  question  of  his 
negligence  to  the  jury.  The  evidence,  however,  does  not  sustain  a 
finding  that  Thomas  was  negligent  in  lighting  the  fire.  It  was  his  duty 
to  do  so  generally  when  he  found  it  out.  On  this  occasion  the  heater 
was  cold  to  the  touch,  but,  for  aught  he  knew,  the  fire  might  not 
have  been  extinguished  more  than  two  or  three  hours.  He  had  no 
means  of  knowing  that  it  had  been  out  all  night  with  the  water  in  pipes 
and  heater  exposed  to  a  very  low  temperature.  He  might  fairly  as- 
sume that  whoever  had  been  in  charge  prior  to  his  coming  would  have 
looked  after  it,  or  left  word  for  him  if  there  were  any  risk  of  its  being 
frozen.  The  real  negligence  in  the  case  is  to  be  found  in  the  conduct 
of  the  person  in  charge  before  Thomas  arrived.  The  testimony  show- 
ed that  Ringleb,  an  extra  foreman,  was  in  charge  of  the  shift  from  8 
a.  m.  to  4  p.  m.  of  the  day  before.  When  he  left  at  4  p.  m.,  the  heater 
was  operating  with  a  fire  in  it.  He  returned  at  midnight  to  take  the 
shift  till  8  a.  m.,  and  found  the  fire  out  and  the  heater  cold.  Evidently 
the  fire  went  out  during  the  tour  of  duty  of  foreman  Erway  (4  p.  m. 
to  12  midnight),  and  so  long  a  time  before  Ringleb  returned  that  the 
heater  had  grown  cold.  Ringleb  did  not  have  the  fire  relighted  during 
the  eight  hours  of  his  tour  of  night  duty.  The  court  left  it  to  the 
jury  with  instructions  that  the  important  question  in  the  case  was 
whether  it  was  negligent  in  the  foreman  to  fail  to  keep  the  fire  going, 
considering  the  state  of  the  weather,  and  that  in  the  ordinary  course 
of  business  the  fire  would  be  relighted  the  next  day.  They  found 
that  the  foreman  was  negligent,  and  we  think  their  conclusion  was 
correct.  Ringleb  knew  the  weather  was  bitterly  cold.  When  he  ar- 
rived at  midnight,  it  was  two  degrees  below  zero.  He  knew  that^  the 
fire  had  been  out  so  long  that  the  heater  was  already  cold.  The  jury 
might  fairly  find  that  a  man  of  ordinary  prudence  would  either  have 
had  the  fire  rekindled  so  as  to  take  the  apparatus  safely  through  the 
long  cold  night,  or  else  would  have  passed  the  word  on  to  the  next 
83  C.C.A.— 33 
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shift  to  be  cautious  about  relighting  it  in  view  of  its  abnormally  long 
exposure  to  cold. 

The  action  was  brought  under  the  New  York  employer's  liability  act 
(chapter  600,  p.  1748,  Laws  1902),  which  has  modified  the  law  of  master 
and  servant  so  as  to  make  the  employer  liable  for  the  negligence  of 
any  person  in  his  service  "intrusted  with  and  exercising  superintendence 
whose  sole  or  principal  duty  is  that  of  superintendence."  That  Ringleb 
was  within  this  provision  is  manifest  from  his  own  description  of  his 
duties.     He  testified  that: 

*'A8  foreman  he  had  charge  of  the  shift  of  six  men  working  under  him. 
His  duties  were  to  look  after  all  that  cellroom  department.  He  simply  look- 
ed after  the  process  work  and  the  men.  He  had  charge  of  the  pump  room, 
one  man  in  there,  and  the  cellroom  and  the  cell  mounting  room.  He  simply 
told  the  men  what  to  do,  and  made  out  reports,  and  they  were  required  to 
do  what  he  told  them.  *  *  ♦  He  had  the  right  to  decide  whether  the 
heater  should  be  run  or  not,  and  it  was  part  of  his  duties." 

The  statute  above  cited  requires  "notice"  to  be  given  within  120 
days  after  the  accident,  and  that  said  notice  shall  state  the  "time,  place 
and  cause  of  the  injury."  The  notice  in  this  case  states  that  on  Jan- 
uary 25,  1904,  Earl  W.  Davies  was  killed  in  one  of  defendant's  build- 
ings at  Niagara  Falls  by  reason  of  the  explosion  of  a  hot-water  tank 
maintained  in  said  building  at  said  time,  and  that  the  explosion  afore- 
said was  due  to  defendant's  negligence.  Such  notice  complied  fully 
with  the  requirements  of  the  statute,  and  is  much  more  specific  than 
the  one  which  was  held  to  be  insufficient  in  Miller  v.  Solway  Process 
Co.,  109  App.  Div.  135,  95  N.  Y.  Supp.  1020,  upon  which  defendant 
relies. 

Exceptions  to  the  admission  of  testimony  have  been  presented.  Sev- 
eral witnesses,  some  of  them  experts  in  heating  and  steam  apparatus 
and  others  not,  were  allowed  to  answer  questions  which  asked  them 
what  in  their  opinion  was  the  cause  of  the  explosion.  The  question 
was  improper.  It  was  competent  for  the  experts  to  enumerate  the 
various  causes  which  might  produce  such  a  result,  and,  their  atten- 
tion being  called  to  any  facts  in  proof  (such  as  diameter  of  pipe,  con- 
dition of  water,  etc.),  to  state  what  bearing  the  existence  of  those  facts 
would  have  upon  the  probability  or  improbability  of  one  or  more  of 
those  causes  being  operative  at  that  time  and  place.  But  the  final  in- 
ference from  all  the  facts  in  proof  as  to  what  was  the  cause  which 
produced  the  explosion  was  one  for  the  jury  to  draw  upon  considera- 
tion of  those  facts,  illuminated  by  the  experience  of  the  experts.  We 
are  not  satisfied,  however,  that  the  admission  of  the  testimony  objected 
to  was  harmful  error.  There  was  no  dispute  as  to  any  material  fact, 
and  the  opinions  expressed  were  accompanied  by  such  a  statement  of 
the  reasoning  which  led  to  the  witnesses'  "opinions"  that  the  answers 
were  but  arguments  only,  of  the  weight  of  which  the  jury  was  quite 
well  able  to  judge. 

The  judgment  is  affirmed. 
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(154  Fed.  943.) 

THE  PACIFIC. 

(Circuit  Court  of  Appeals,  Third  Circuit    June  10,  1907.) 

No.  15. 

1.  Collision— Moving  and  Anchobed  Vessels— Contributobt  Fault. 

Wtiere  a  moYing  vessel  was  clearly  In  fault  for  a  collision  with  one  at 
anchor,  the  latter  will  not  be  held  In  fault  because  at  the  last  moment  she 
did  something  that  contributed  to  the  collision,  or  omitted  to  do  some- 
thing which  might  have  avoided  it. 

[Ed.  Note. — For  cases  hi  point,  see  Cent.  Dig.  vol.  10,  Collision,  §  227.] 

2.  Same— Acts  Done  in  Extbemis. 

a  dredge  which  had  been  engaged  for  some  months  in  dredging  the 
channel  of  the  Delaware  river  below  Philadelphia,  90  feet  to  the  westward 
and  175  feet  to  the  eastward  of  the  line  of  the  Edgemoor  'range  lights, 
at  night  moved  to  the  eastward  350  feet  from  the  range  line  and  175 
feet  outside  of  the  dredged  channel,  where  she  anchored  for  the  night, 
carrying  proper  anchor  lights  and  with  her  bow  down  stream.  On  her 
west  side  lay  a  tug  with  the  bow  up  stream.  The  anchor  lines  of  the 
dredge  extending  to  the  west^-ard  were  weighted  and  sunk,  while  two 
extending  eastward  were  not  While  in  such  position  the  large  steam- 
ship Maling,  coming  down  from  Philadelphia  and  drawing  more  than  20 
feet  aft,  after  rounding  the  buoy  1%  miles  above  the  dredge,  took  a  course 
which  would  have  carried  her  slightly  to  the  eastward  of  the  dredge. 
Seeing  her  approaching  nearly  head  on,  the  watchman  on  the  dredge 
seized  a  lantern,  and  waved  It  from  east  to  west.  The  tug,  also,  as  con- 
tended by  the  steamship,  gave  a  signal  of  a  single  blast  on  which  the 
steamship,  when  about  five  lengths  distant,  ported  and  attempted  to  go 
to  the  westward,  but  came  into  collision  with  the  stem  of  the  dredge. 
The  Maling  was  clearly  in  fault  for  being  not  only  on  the  wrong  side  of 
the  channel,  but  entirely  outside  of  and  heading  away  from  it.  Held, 
that  the  dredge  was  not  chargeable  with  contributory  fault  because  of 
the  position  in  which  she  was  anchored,  nor  because  her  port  lines  were 
not  weighted,  since  she  was  not  in  the  fairway  of  the  Maling,  and  owed 
her  no  duty  with  respect  to  the  lines  to  the  eastward,  and  neither  act, 
therefore,  was  a  contributory  cause  of  the  collision,  nor  was  she  in  fault 
for  the  signal  given  by  her  watchman,  which,  if  improper,  was  an  act 
done  in  extremis  when  the  dredge  was  in  imminent  danger  of  collision, 
or  of  having  her  lines  cut  by  a  vessel  out  of  her  proper  course.  Held, 
also,  that  the  tug  was  not  chargeable  with  fault  because,  as  alleged,  she 
was  carrying  sailing  lights,  nor  because  she  gave  alarm  signals,  neither 
of  which  contributed  to  the  collision,  but  both  of  which  were  calculated  to 
warn  the  Maling  of  her  improper  course,  nor  because  of  her  passing  signal, 
which,  if  given,  was  in  extremis  and  in  aid  of  the  signals  from  the  dredge. 

Appeal  from  the  District  Court  of  the  United  States  for  the  District 
of  Delaware. 

See  116  Fed.  107. 

John  F.  Lewis,  for  appellant. 

J.  Parker  Kirlin,  James  J.  Macklin,  and  Henry  R.  Edmunds,  for 
appellee. 

Before  DALLAS  and  BUFFINGTON,  Circuit  Judges,  and  LAN- 
NING,  District  Judge. 

LANNING,  District  Judge.  This  is  a  collision  case.  Three  ves- 
sels are  concerned  in  it — ^tjie  dredge  Pacific,  the  tug  S.  A.  McCauley, 
and  the  steamship  Maling.    The  collision  resulted  in  damage  to  the 
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dredge  amounting,  with  interest  and  costs,  to  the  sum  of  $19,754.70. 
By  the  final  decree  of  the  District  Court  all  three  of  the  vessels  were 
adjudged  to  have  been  in  fault,  and  one-third  of  the  damages  was  ap- 
portioned to  each  of  them.  The  steamship  abides  by  the  decree,  and 
has  paid  the  one-third  assessed  against  it.  The  tug  and  the  dredge 
(with  her  insurers)  have  appealed,  and  by  the  errors  assigned  have 
presented  questions  concerning  the  negligence  and  contributory  neg- 
ligence of  the  several  vessels. 

The  collision  occurred  in  the  Delaware  river,  below  Philadelphia, 
on  the  night  of  November  16,  1897.  The*  night  was  dark,  but  clear. 
The  dredge  was  anchored  in  the  easterly  side  of  the  river,  bow  down. 
The  tug  was  tied  to  the  westerly  side  of  the  dredge,  bow  up,  her 
stem  projecting  some  feet  below  the  dredge's  bow,  and  the  dredge's 
stern  projecting  some  feet  above  the  tug's  bow.  The  steamship,  in 
passing  down  the  river,  struck  the  dredge  and  did  the  damage  com- 
plained of.  The  dredge  for  some  months  had  been  engaged  under 
employment  of  the  United  States  government  in  dredging  out  the 
navigable  channel  of  the  river  90  feet  on  the  westerly  side  and  175 
feet  on  the  easterly  side  of  the  line  of  the  Edgemoor  range  lights. 
For  some  days  previous  to  the  collision  the  dredge  had  been  working  on 
the  easterly  side  of  this  line.  About  5  o'clock  in  the  afternoon,  just 
preceding  the  collision,  she  was  removed  to  a  point  about  350  feet 
easterly  of  the  line  of  the  range  lights,  and  there  anchored  for  tlie 
night.  Her  anchor  lines,  extending  to  the  west,  toward  and  across 
the  dredged  channel,  were  weighted  and  submerged.  Those  extend- 
ing to  the  east,  away  from  the  dredged  channel,  were  not  submerged. 
The  dredge's  lights  indicated  that  she  was  at  anchor.  Whether  the 
lights  of  the  tug  indicated  that  she  was  moving  or  at  anchor  is  dis- 
puted. The  steamship,  in  passing  down  the  river,  having  rounded  the 
Edgemoor  buoy,  which  was  1  to  lyi  miles  above  the  dredge  and 
tug,  took  a  course  by  which  the  dredge's  lights  were  kept  slightly 
on  the  steamship's  starboard  bow,  so  that,  if  she  had  not  subsequently 
changed  her  course,  she  would  have  passed,  or  attempted  to  pass,  on 
the  easterly  side  of  the  dredge.  The  nearer  she  approached  the  dredge, 
therefore,  the  further  was  she  departing  from  the  line  of  the  range 
lights,  by  which  alone  she  should  have  steered  her  course.  It  is  ad- 
mitted by  her  counsel  that  she  was  on  the  wrong  side  of  the  river.  We 
are  satisfied,  too,  that,  if  she  had  not  subsequently  changed  her  course, 
she  would  have  fouled  the  dredge's  port  lines  and  incurred  the  risk  of 
doing  serious  damage  to  the  dredge.  The  evidence  of  the  steamship's 
pilot  shows  that  he  thought  the  dredge  was  on  or  nearly  on  the  line 
of  the  range  lights,  which  were  to  his  stern,  and  that,  instead  of  guid- 
ing his  course  by  those  lights,  he  guided  it  by  the  lights  of  the  dredge. 
The  dredge  had  withdrawn  from  the  ship  channel  for  the  express 
purpose  of  leaving  the  channel  free  and  unobstructed  during  the  night. 
It  was  the  duty  of  the  pilot  of  the  steamship  to  keep  to  his  starboard 
side  of  the  channel.  Instead  of  doing  so,  he  not  only  passed  over  to  his 
port  side  of  the  channel,  but  beyond  it  into  the  shallower  water,  where 
the  dredge  was  anchored.  He  was  in  charge  of  a  moving  steamer 
which  he  had  under  full  control.  He  was  going  down  the  river  on  an 
ebb  tide  running  two  or  more  miles  an  hour.    While  he  says  that  after 
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rounding  the  Edgemoor  buoy  he  reduced  his  speed,  the  master,  who 
executed  the  pilot's  orders,  declares  that  until  within  about  five  ship 
lengths  from  the  dredge  the  steamship  was  going  at  full  speed.  That 
the  pilot  was  grossly  negligent  is  perfectly  clear,  and,  as  above  stated, 
the  liability  of  the  steamship  for  at  least  one-third  of  the  damages  has 
been  admitted  and  the  amount  paid. 

The  question  now  to  be  decided  is  whether  either  the  dredge  or  the 
tug  is  chargeable  with  contributory  negligence.  In  The  Oregon,  158 
U.  S.  186,  197,  204,  15  Sup.  Ct.  804,  809  (39  L.  Ed.  943),  the  court 
said: 

"Where  one  vessel  clearly  shown  to  have  been  guilty  of  a  fault  adequate  In 
itself  to  account  for  the  collision  seeks  to  impugn  the  management  of  the  other 
vessel,  there  is  a  presumption  in  favor  of  the  latter  which  can  only  be  re- 
butted by  clear  proof  of  a  contributing  fault  This  principle  is  peculiarly 
applicable  to  the  case  of  a  vessel  at  anchor,  since  there  is  not  only  a  pre- 
sumption In  her  favor  by  the  fact  of  her  being  at  anchor,  but  a  presumption  of 
fault  on  the  part  of  the  other  vessel  which  shifts  the  burden  of  proof  upon 
the  latter." 

In  that  case  the  Clan  Mackenzie  was  at  anchor  in  the  Columbia  river 
outside  of  the  usual  track  of  steamships.  Her  lookout  saw  the  Oregon 
bearing  down  on  the  Clan  Mackenzie.  The  lookout  hailed  the  Oregon, 
and  continued  to  shout  until  just  before  the  collision.  Concerning  the 
shouting,  the  court  said: 

"It  was  a  case  of  action  in  extremis,  and,  while  it  is  possible  that  a  bell 
might  have  called  the  attention  of  the  approaching  steamer,  it  is  by  no  means 
certain  that  it  would  have  done  so  and,  whether  the  lookout  acted  wisely  or 
not,  he  evidently  acted  upon  his  best  Judgment,  and  the  Judgment  of  a  com- 
petent sailor  in  extremis  cannot  be  impugned.  *  ♦  ♦  As  we  have  already 
observed,  It  is  not  sufficient  for  the  Oregon  to  cast  a  doubt  upon  the  manage- 
ment of  the  Clan  Mackenzie.  In  view  of  the  clearness  of  her  own  fault,  it 
is  not  unreasonable  to  require  that  she  should  make  the  fault  of  the  other 
equally  clear." 

In  The  E.  A.  Packer  (C.  C.)  49  Fed.  92,  98,  Judge  Wallace  said: 

•*I  understand  the  rule  to  be  well  established  that  In  every  case  where  a 
vessel,  by  her  own  negligence,  or  the  breach  of  a  statutory  rule,  places  another 
in  great  peril,  the  latter  will  not  be  held  guilty  of  negligence  because  at  the 
last  moment  she  did  something  that  contributed  to  the  collision,  or  omitted 
*  to  do  something  that  might  have  avoided  it  It  has  often  been  held  by  the  Su- 
preme Court  that  a  vessel  which  by  her  own  fault  causes  a  sudden  peril  to 
another  cannot  impute  to  the  other  as  a  fault  a  measure  taken  In  extremis,  al- 
though It  was  a  wrong  step,  and  but  for  It  the  collision  would  not  have  oc- 
curred, and  that  a  mistake  made  in  the  agony  of  the  collision  Is  regarded  as 
an  error  for  which  the  vessel  causing  the  peril  is  altogether  responsible." 

Is  the  dredge  chargeable  with  contributory  negligence?  The  steam- 
ship contends  that  she  was,  first,  because  she  did  not  sink  her  anchor 
lines  extending  to  the  eastward;  second,  because,  it  is  alleged,  she 
gave  to  the  steamship  an  irregular  and  improper  signal  by  the  waving 
of  a  lantern ;  and,  third,  because,  it  is  again  alleged,  she  was  improper- 
ly anchored  in  the  fairway  of  the  river.  It  is  true  that  the  dredge'^ 
port  breast  line  and  port  quarter  line  were  not  weighted,  and  that  they 
were  obstructions  to  any  vessel  that  should  attempt  to  pass  near  to  the 
dredge  on  her  port  or  easterly  side ;  but,  if  it  be  assumed  that  there  was 
a  duty  on  the  part  of  the  dredge  toward  smaller  craft  to  sink  those 
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lines,  as  she  did  the  lines  on  her  starboard  or  westerly  side,  the  ques- 
tion here  presented  is :  Did  she  owe  any  such  duty  to  this  particular 
steamship?  It  seems  to  us  that  the  duty  of  the  dredge  to  sink  its  port 
lines  was  a  duty  owing  only  to  those  vessels  that  might  lawfully  pass 
on  the  easterly  side  of  the  dredge.  The  persons  in  charge  of  the 
dredge  were  justified  in  assuming  that  a  steamship  such  as  the  Maling, 
admittedly  drawing  over  20  feet  of  water,  would  steer  her  course  by 
the  range  lights,  and,  when  passing  down  the  river,  would  keep  to  the 
westerly  side  of  the  dredge.  Furthermore,  the  fact  that  the  port  lines 
were  not  weighted  was  not  a  proximate  cause  of  the  collision.  The 
steamship  did  not  run  into  them,  nor  was  her  course  altered  because 
of  them.  Her  course  was  altered  solely  because  of  signals  from  the 
dredge  or  the  tug,  or  both  of  them.  The  fact  that,  if  the  steamship 
should  attempt  to  pass  on  the  easterly  side  of  the  dredge,  she  would 
foul  the  dredge's  lines,  may  have  been,  and  doubtless  was,  the  reason 
for  the  signal  from  the  dredge  for  the  steamship  to  pass  on  the  west- 
erly, and  not  on  the  eastedy,  side  of  the  dredge.  But  just  as  in  ac- 
tionable so  in  contributory  negligence  the  cause  of  the  injury  must  be 
a  proximate  and  not  a  remote  cause.  Here  there  was  no  proximate 
connection  between  the  placing  of  the  unweighted  port  lines  of  the 
dredge  and  the  collision,  for  the  reason  that  there  was  an  intervening 
act  on  the  part  of  the  dredge,  namely,  a  signal  to  the  steamship  to  pass 
on  the  westerly  side  of  the  dredge,  which  the  pilot  of  the  steamship 
admits  he  attempted  to  obey.  If  the  dredge  was  guilty  of  contribu- 
tory negligence,  it  was  because  of  the  signal  she  gave  to  the  steamship, 
and  not  because  she  failed  to  sink  her  port  anchor  lines. 

Nor,  in  view  of  the  condition  which  suddenly  confronted  the  dredge, 
should  she  be  held  guilty  of  contributory  negligence  because  of  the  sig- 
nal given  by  her  to  the  steamship.  As  already  stated,  she  was  anchored 
about  350  feet  east  of  the  line  of  the  range  lights.  That  was  about 
175  feet  east  of  the  easterly  side  of  the  dredged  channel.  At  low  tide 
she  was  in  about  18  feet  of  water.  This  large  steamship,  325  feet 
long  and  drawing  20  feet  and  7  inches  of  water,  was  approaching  the 
dredge  nearly  head  on,  having  the  dredge  slightly  on  her  starboard  bow. 
She  had  no  lawful  right  there.  As  against  her,  the  persons  in  charge 
of  the  dredge  had  the  right  to  assume  that  the  dredge  was  in  a  place 
of  perfect  safety.  Seeing  there  was  imminent  danger  of  a  collision, 
or  that  the  steamship  would  cut  the  dredge's  port  lines,  the  watchman 
of  the  dredge  seized  a  lantern  and  violently  waved  it  from  east  to  west. 
At  first  the  pilot  of  the  steamship,  evidently  thinking  he  was  on  or 
nearly  on  the  line  of  the  range  lights,  and  that  there  was  safe  pas- 
sage for  him  to  the  east  of  the  dredge,  did  not  heed  the  signal.  Pres- 
ently, after  having  also  received,  as  he  says,  a  signal  of  one  short  blast 
from  the  tug,  he  obeyed  the  two  signals,  hard-ported  his  helm,  and 
sought,  too  late,  to  clear  the  dredge  by  passing  to  the  westerly  side. 
The  steamship  complains  that  the  waving  of  the  lantern  was  not  an 
authorized  signal ;  but  it  was  given  to  a  moving  steamer,  out  of  her 
proper  course,  by  an  anchored  vessel  in  imminent  danger.  The  dredge 
might  have  shown  a  flare-up  light  or  used  a  detonating  signal,  as  au- 
thorized by.  article  12  of  the  act  of  August  19, 1890  (26  Stat.  325,  c  802 
[U.  S.  Comp.  St.  1901,  p.  2867])  but  she  was  not  required  to  do  so.    In 
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the  circumstances  the  signal  given  did  not  put  the  dredge  in  fault,  and 
therefore  did  not  render  her  chargeable  with  contributory  negligence. 

The  remaining  ground  on  whid&  the  steamship  charges  the  dredge 
with  contributory  negligence — that  the  dredge  was  improperly  anchor- 
ed in  the  fairway — is  equally  untenable.  It  must  be  borne  in  mind  that 
contributory  negligence  is  necessarily  based  on  an  act,  or  omission  to 
do  an  act,  which  is  a  contributing  proximate  cause  of  the  accident 
■complained  of.  If  the  dredge  had  been  anchored  in  that  part  of  the 
river  which  the  steamship  had  the  right  to  use,  the  case  would  present 
a  different  aspect.  But  she  was  not  so  anchored.  She  had  taken  the 
precaution  just  before  night  to  withdraw  from  the  dredged  channel 
to  the  eastward,  and  to  a  place  clearly  outside  of  the  path  within  which 
the  steamship  should  have  held  her  course.  Even  though  she  may 
have  been  in  the  fairway  of  smaller  craft,  she  was  outside  of  the  steam- 
ship's fairway,  and  by  anchoring  there  she  did  not  in  anywise  contribute 
to  the  particular  accident  which  is  the  subject  of  our  present  inquiry. 
We  conclude,  therefore,  that  as  between  the  dredge  and  the  steamship 
the  former  vessel  did  not  contribute  to  the  injury  she  received. 

The  counsel  for  the  steamship  also  contends  that  the  tug  was  guilty 
of  contributory  negligence  for  these  reasons :  First,  because  she  gave 
to  the  steamship,  when  the  two  vessels  were  but  a  short  distance  apart 
and  when  the  steamship  was  still  heading  for  the  easterly  side  of  the 
dredge,  a  single  short  blast ;  second,  because  the  tug  blew  alarm  sig- 
nals; and,  third,  because  the  tug  showed  sailing  lights,  instead  of 
anchor  lights.  There  is  no  doubt  that  the  tug  did  blow  alarm  signals 
after  it  became  evident  that  there  was  imminent  danger  of  a  colli- 
sion. They  were  given  in  extremis,  and  were  fully  justified  by  the 
conditions.  Article  27  of  the  act  of  June  7,  1897  (30  Stat.  102,  c.  4 
[U.  S.  Comp.  St.  1901,  p.  2884]),  which  has  been  in  force  since  1884, 
expressly  provides  that  in  construing  the  rules  of  navigation  in  our 
rivers,  harbors,  and  inland  waters  due  regard  shall  be  had  to  all  dan- 
gers of  collision  and  to  any  special  circumstances  which  may  render  a 
departure  from  the  rules  necessary  in  order  to  avoid  imminent  dan- 
ger. The  alarm  signals  given  by  the  tug  were  intended  to  notify  the 
steamship  of  impending  danger.  The  steamship's  pilot  recognized 
them  as  alarm  signals.  They  were  admittedly  given  after  the  steamship 
had  ported  her  helm  and  changed  her  course.  Consequently  they  did 
not.  in  anywise  contribute  to  the  collision. 

It  is  further  urged  on  the  part  of  the  steamship  that  the  tug  dis- 
played lights  indicating  that  she  was  in  motion  and  not  at  anchor, 
and  that  just  before  giving  the  alarm  signals  she  gave  one  short  blast 
of  her  whistle,  thus  indicating  an  intention  of  meeting  the  steamship 
port  to  port.  The  master  of  the  tug  denies  having  given  such  a  signal, 
though  several  witnesses  on  the  steamship  testify  that  they  heard  it. 
We  do  not  deem  it  necessary  to  attempt  to  analyze  the  contradictory 
statements  of  these  witnesses.  We  may  assume,  for  the  purposes  of 
this  case,  that  the  tug  did  first  give  a  signal  of  one  blast  of  its  whistle, 
and  that  its  lights  were  sailing,  and  not  anchor,  lights.  It  has  al- 
ready been  observed  that  the  watchman  on  the  dredge  was  waving 
a  lantern  from  east  to  west,  and  thereby  signifying  his  desire  to  have 
the  steamship  port  her  helm,  and  pass  to  the  west  of  the  dredge.    If 
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the  tug  had  her  sailing  lights  up  and  gave  a  signal  of  one  blast,  the 
steamship  was  thereby  notified  that  the  tug  also  desired  her  to  port 
her  helm  and  pass  to  the  west.  The  signals  on  the  dredge  and  tug 
were  therefore  harmonious.  No  confusion  was  created  by  them.  Fur- 
thermore, the  pilot  of  the  steamship  declares  that  he  saw  the  tug's 
re4,  green,  and  white  lights,  saw  the  light  waved  from  east  to  west 
on  the  dredge,  and  heard  one  blast  from  the  tug's  whistle,  and,  then 
concluding  that  the  tug  was  pushing  the  dredge  over  to  the  eastward, 
gave  a  reply  of  one  blast  from  the  steamship's  whistle,  and  ported 
his  helm  when  within  four  or  five  ship  lengths  of  the  tug.  He  further 
declares  that  he  first  made  out  the  navigation  lights  of  the  tug  when 
the  two  vessels  were  "the  best  part  of  a  mile"  apart,  that  he  saw  the 
tug's  red  and  green  lights  at  "about  the  same  time,"  and  that  he  did 
not  lose  either  of  them  at  any  time  before  the  collision.  By  his  own 
testimony  it  thus  appears  that  for  a  considerable  time  before  he  changed 
the  course  of  his  steamship,  and  until  she  was  within  four  or  five 
ship  lengths  of  the  tug,  and  notwithstanding  the  tug's  lights  indicated 
to  him  that  the  tug  was  approaching  him  head  on,  or  nearly  so,  and  was 
pushing  the  dredge  to  the  eastward,  he  still  kept  the  dredge  on  his 
starboard  bow,  and  obstinately  persisted  in  continuing  his  course  also 
to  the  eastward  until  the  lantern  was  waved  and  the  tug's  signal  given. 
The  steamship  had  not  been  invited  to  that  side  of  the  river  by  any- 
thing done  by  the  tug  or  the  dredge.  She  had  not  been  forced  there 
by  any  contingency.  She  had  culpably  ignored  the  range  lights.  She 
had  violated  a  plain  duty  imposed  on  her  by  the  rules  of  navigation 
to  keep  to  the  right  on  observing  the  tug's  red  and  green  lights.  As- 
suming that  the  tug  did  display  to  the  steamship  her  red  and  green 
lights,  and  that  by  so  doing  she,  too,  violated  the  rules  of  navigation 
for  the  reason  that  she  was  tied  to  the  dredge  and  not  moving,  that 
violation  did  not  induce  the  steamship  to  hold  to  her  dangerous  course. 
On  the  contrary,  as  already  intimated,  it  was  a  warning  to  her  to  change 
her  course  to  the  west  and  out  of  the  way  of  danger.  The  display  of  the 
red  and  green  lights,  therefore,  did  not  contribute  to  the  collision.  And, 
if  the  tug  gave  one  blast  after  the  steamship  had  approached  within 
four  or  five  ship  lengths  of  the  tug,  as  the  steamship's  pilot  says  she 
did,  the  danger  of  collision  with  the  dredge  or  of  fouling  her  port 
lines  was  then  so  imminent  that  the  signal  must  be  regarded  as  one 
given  in  extremis  and  wholly  ineffective  to  charge  the  tug  with  any  con- 
tributory fault. 

We  think  the  steamship  alone  should  be  held  responsible  for  all 
the  damages  sustained  by  the  dredge.  The  decree  of  the  District 
Court  is  therefore  reversed,  and  the  record  remitted  to  that  court, 
with  instructions  to  enter  a  decree  against  the  steamship  for  the  amount 
of  the  damages,  with  interest,  and  also  with  costs  to  each  of  the  ap- 
pellants in  this  court  and  in  the  District  Court. 
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HAMPTON  STAVE  CO.  v.  GARDNER. 

(CSrcnit  Court  of  Appeals,  Eighth  Circuit    June  18,  1907.) 

No.  2,487. 

1.  CotJBTs—JuBisDicTiON— Amount  in  Disputb. 

Upon  all  questions  of  Jurisdiction,  the  sum  demanded,  not  the  amount 
recovered,  recoverable  or  admitted,  is  the  amount  in  dispute,  unless  the 
record  proves  to  a  legal  certainty  either  that  the  simi  demanded  cannot 
be  as  a  matter  of  law  the  amount  in  dispute,  or  that  It  is,  as  a  matter  of 
fact,  a  colorable  and  fictitious  amount  inserted  in  bad  faith  to  Invoke  Ju- 
risdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  13,  Courts,  §  890. 

Jurisdiction  of  Circuit  Courts  is  determined  by  the  amount  In  contro- 
versy, see  notes  to  Auer  v.  Lombard,  19  C.  C.  A.  75;  Tennent-Stribling 
Shoe  Co.  V.  Rope,  36  C.  C.  A.  459.] 

2.  Damages  —  Option  Contb act  —  Failure  to  Furnish  Abstract  —  Damage 

Value  IjEss  Contract  Price— Whether  or  Not  Vendee  would  have 
Bought  Immaterial. 

Upon  a  breach  by  a  vendor  of  a  covenant  to  furnish  an  abstract  of  ti- 
tle in  a  contract  which  grants  a  time  option  to  purchase  land,  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the  value  of 
the  land,  and  the  issue  whether  or  not  the  vendee  would  have  bought  the 
land  if  the  vendor  had  furnished  the  abstract  is  speculative  and  imma- 
terial. 

3.  Waiver— Equivalent  op  Estoppel. 

The  basis  of  waiver  is  estoppel,  and  where  there  Is  no  estoppel  there  is 
no  waiver. 
Hook,  Circuit  Judge,  dissenting  in  part. 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas. 

George  B.  Pugh  and  R.  E.  Wiley,  for  plaintiff  in  error. 
N.  T.  White  and  Ben  J.  Altheimer,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  The  first  complaint  in  this  case  is  that 
the  court  belov^  refused  to  sustain  a  demurrer  to  the  petition,  and,  at 
the  close  of  the  evidence,  to  dismiss  the  action  on  the  grounds  that  the 
amount  involved  was  less  than  $2,000,  and  that  there  was  no  averment 
or  proof  that  the  plaintiff  below  would  have  taken  the  lands  if  a 
complete  abstract  of  title  to  them  had  been  furnished.  The  plaintiff, 
Russell  E.  Gardner,  alleged  in  his  complaint,  and  the  evidence  proved 
these  facts:  On  October  30,  1905,  the  Hampton  Stave  Company,  a 
corporation,  made  a  written  contract  with  Gardner  upon  which  he  paid 
it  $1,000,  whereby  the  Hampton  Company  agreed  to  sell  and  convey, 
and  Gardner  undertook  to  buy,  within  60  days,  5,000  acres  of  land  for 
the  sum  of  $20,000,  the  Hampton  Company  agreed  to  furnish  him  with- 
in a  reasonable  time  proper  abstracts  of  title  to  the  lands,  and  they 
mutually  agreed  that  if  the  titles  proved  defective  the  $1,000  should  be 
refunded ;  if  they  proved  good,  and  Gardner  purchased  the  lands,  the 
$1,000  should  be  credited  upon  the  price;  and  if  the  titles  proved  good, 
and  Gardner  failed  to  take  and  pay  for  the  lands,  the  $1,000  should  be 
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forfeited  to  the  Hampton  Company.  The  Hampton  Company  furnished 
an  incomplete  abstract  of  title  to  the  lands,  and  though  often  requested 
failed  to  furnish  any  other  within  the  60  days.  The  land  was  worth 
$30,000,  and  Gardner  alleged  that  he  had  sustained,  and  asked  to  re- 
<:over,  damages  to  the  amount  of  $11,000. 

Upon  all  questions  of  jurisdiction,  the  sum  demanded,  not  the  sum 
recovered,  recoverable,  or  admitted,  is  the  amount  in  dispute,  unless  the 
record  proves  to  a  legal  certainty  either  that  the  sum  demanded  cannot 
be,  as  a  matter  of  law,  the  amount  in  dispute  (Vance  v.  Vandercook  Co., 
170  U.  S.  468,  472, 18  Sup.  Ct.  674,  42  L.  Ed.  1100 ;  Bank  of  Arapahoe 
V.  Bradley  &  Co.,  19  C.  C.  A.  206,  72  Fed.  867),  or  that  it  is  as  a  mat- 
ter of  fact  a  colorable  and  fictitious  sum  inserted  in  bad  faith  to  invoke 
jurisdiction  (Hilton  v.  Dickinson,  108  U.  S.  165,  174,  2  Sup.  Ct.  424, 
27  L.  Ed.  688;  Wilson  v.  Daniel,  3  Dall.  (Pa.)  401,  404,  1  L.  Ed.  655; 
Smith  V.  Greenhow,  109  U.  S.  669,  671,  3  Sup.  Ct.  421,  27  L.  Ed.  1080; 
Schunk  V.  Moline,  Milbum  &  Stoddart  Co.,  147  U.  S.  500,  504,  13  Sup. 
Ct.  416,  37  L.  Ed.  255 ;  Peeler  v.  Lathrop,  1  C.  C.  A.  93,  98,  48  Fed. 
780,  786.  The  vendee  claimed  damages  for  the  breach  by  the  vendor 
of  a  contract  of  sale  of  real  estate.  The  legal  measure  of  such  dam- 
ages is  the  difference  between  the  contract  price  and  the  value  of  the 
property,  and  this  was  $10,000.  The  record  fails  to  convince  that  this 
claim  was  made  in  bad  faith  to  impose  upon  the  court  below  and  to 
fraudulently  invoke  its  jurisdiction,  and  the  amount  in  dispute  was  suffi- 
■cient  to  sustain  the  action. 

The  next  objection  is  that  there  was  no  averment  or  proof  that  the 
vendee  would  have  taken  and  paid  for  the  land  pursuant  to  the  con- 
tract if  a  correct  abstract  had  been  furnished,  and  tihat  the  court  refused 
to  admit  evidence  offered  by  the  vendor  to  the  effect  that  he  would  not 
have  done  so.  But  that  evidence  was  immaterial.  What  the  parties 
would  have  done  if  the  vendor  had  not  violated  its  agreement  was  a 
speculative  and  irrelevant  issue.  It  had  committed  the  first  breach  of 
the  contract,  and  had  thereby  given  to  the  vendee  the  right  to  recover 
the  legal  damages  which  resulted  from  its  wrong,  and  the  only  issues 
in  the  case  were  the  breach  and  the  amount  of  damages.  It  is  said  that 
the  damages  for  the  breach  should  be  limited  to  the  cost  of  a  correct 
abstract,  and  that  in  any  event  evidence  that  the  vendee  would  not  have 
taken  the  property  was  material  in  determining  the  amount  of  damages. 
But  the  vendee's  right  to  purchase  was  limited  by  the  contract  to  60 
days.  He  had  paid  $1,000  for  this  option,  and  it  was  a  valuable  one. 
The  vendor  had  covenanted  to  deliver  to  him  a  correct  abstract  within 
a  reasonable  time,  and  the  vendee  had  the  right  to  rely  upon  the  per- 
formance of  tliis  covenant  by  the  vendor  and  to  stake  his  option 
upon  it.  He  was  not  required  to  presume  that  the  vendor  would  vio- 
late his  agreement  and  to  act  and  to  procure  an  abstract  for  himself 
upon  that  assumption.  Nor  was  the  cost  of  such  an  abstract  the 
probable  effect  of  the  vendor's  failure  to  furnish  one.  The  measure  of 
damages  for  its  breach  of  this  covenant  in  the  contract  was  the  natural 
and  probable  loss  which  the  vendee  would  sustain  on  account  of  that 
breach,  and  that  was  the  value  of  the  option,  the  difference  between  the 
value  and  the  contract  price  of  the  land,  and  the  vendor  could  not  law- 
fully take  advantage  of  its  own  wrong  by  proof  that  the  vendee  would 
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Tiot  have  realized  this  value  if  it  had  perfonned  its  covenant.  Upon  a 
breach  by  a  vendor  of  a  covenant  to  furnish  an  abstract  of  title  in  a 
<:ontract  which  gfrants  a  time  option  to  purchase  land,  the  measure  of 
damages  is  the  difference  between  the  contract  price  and  the  value  of 
the  land,  and  the  issue  whether  or  not  the  vendee  would  have  purchased 
the  land  if  the  vendor  had  furnished  the  abstract  is  speculative  and 
immaterial. 

Error  is  assigned  because  the  court  rejected  evidence  that  the  vendor 
had  title  to  the  lands  during  the  60  days.  But  there  was  no  ques- 
tion of  title  in  the  case  and  no  reason  for  this  assignment. 

At  the  trial  the  vendor  proved  that  after  the  expiration  of  the 
option  it  oifered  to  furnish  a  correct  abstract  of  title  and  to  con- 
vey the  land  to  the  vendee  at  the  contract  price.  But  the  latter  did 
not  accept  the  offer.  In  view  of  this  evidence,  the  court  below  limited 
the  amount  of  the  recovery  to  the  $1,000  which  the  vendee  had  paid 
for  the  option  and  interest  thereon,  and  instructed  the  jury  to  return 
a  verdict  against  the  Hampton  Company  for  that  amount.  This  in- 
struction is  assailed  because  the  court  below  refused  to  submit  to  the 
jury  the  questions:  (1)  Did  the  vendee  first  breach  the  contract  by  re- 
fusing to  take  the  lands  for  reasons  other  than  the  lack  of  the  abstract 
before  the  vendor  failed  to  furnish  a  correct  one?  (2)  Did  the 
vendee  prevent  the  vendor  from  furnishing  the  abstract  when  request- 
ed? And  (3)  did  the  vendee  by  agreement  or  conduct  waive  the  cov- 
enant to  furnish  the  abstract  after  the  contract  was  made  ? 

The  evidence  on  which  the  vendor  relied  for  the  submission  of  the 
first  question  was  the  testimony  of  G.  N.  Hampton,  the  president 
of  the  vendor,  to  the  effect  that  on  December  14,  1905,  Anderson,  the 
agent  of  the  vendee,  asked  him  for  an  extension  of  the  option  which 
he  refused,  and  Anderson  then  said  that,  unless  the  option  was  extended 
so  that  the  vendee  would  have  an  opportunity  to  examine  the  lands, 
he  would  not  take  them,  and  the  deal  was  off.  But  this  conversation 
did  not  rise  to  the  dignity  of  a  notice  by  the  vendee  that  he  had  re- 
nounced his  option,  and  it  was  followed,  far  within  the  60  days,  by 
repeated  written  demands  for  a  complete  abstract  and  a  written  notice 
that,  if  such  an  abstract  was  furnished,  the  vendee  would  go  ahead, 
examine  the  titles,  and  buy  the  lands. 

The  testimony  which  counsel  for  the  Hampton  Company  contend 
entitled  it  to  an  answer  of  the  second  question  by  the  jury  is  that 
when,  on  December  19,  1905,  a  written  notice  was  given  to  the  vendor 
that  the  abstract  it  ha4  furnished  was  insufficient,  and  a  demand 
was  made  upon  it  for  a  correct  one,  it  demanded  a  return  of  the  in- 
complete abstract  and  of  a  plat  of  the  lands  which  had  been  delivered 
with  it,  the  vendee  loaned  the  abstract  to  the  agent  of  the  vendor 
for  a  few  hours,  but  refused  to  return  it  or  the  plat  because,  if  he 
did  so,  he  would  have  no  evidence  of  the  insufficiency  of  the  abstract 
furnished,  and  Hampton  testified  that  he  could  not  make  an  ab- 
stract without  the  plat,  because  he  had  bought  of  the  Blodgetts  2,000 
acres  more  than  the  lands  sold  to  Gardner,  that  he  had  sold  to  Gardner 
the  lands  west  of  the  river  which  he  bought  of  the  Blodgetts  and  had 
secured  a  warranty  deed  of  them  from  the  Blodgetts,  and  he  could  not 
tell  which  of  those  lands  were  west  of  the  river  without  a  plat.     But 
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there  must  have  been  a  map  or  a  plat  or  a  survey  in  some  of  the 
public  offices  of  the  county  or  counties  in  which  these  lands  were 
situated  from  which  the  vendor  could  have  determined  readily  which 
of  the  lands  in  his  warranty  deed  from  the  Blodgetts  were  west  of  the 
river,  and  the  abstract  which  its  agent  borrowed  contained  a  list  of 
them. 

The  reason  why  counsel  insist  that  the  third  question  should  have 
been  submitted  to  the  jury  is  that  Hampton  testified  that  on  the 
next  day  after  the  contract  was  made  he  gave  to  Anderson  the  in- 
sufficient abstract,  told  him  it  disclosed  the  title  to  the  Blodgetts, 
that  the  vendor  had  a  warranty  deed  from  them,  and  that,  after  he 
had  examined  the  lands  and  found  whether  the  values  were  there, 
it  would  furnish  an  abstract  brought  down  to  date,  that  Anderson 
assented  and  took  the  abstract  and  plat,  that  on  December  14,  1905, 
the  conversation  about  an  extension  of  the  option  which  has  been 
recited  occurred,  and  that  on  December  28,  1905,  two  days  before  the 
option  expired,  Anderson  again  asked  for  an  extension,  said  that  un- 
less it  was  granted  the  deal  would  be  off,  and  Gardner  would  have  to 
lose  the  $1,000,  and  Hampton  refused  to  grant  the  extension.  But 
an  estoppel  is  an  indispensable  element  of  a  waiver.  Where  there  is 
no  estoppel,  there  is  no  waiver.  Insurance  Co.  v.  Wolff,  95  U.  S.  326, 
332,  24  L.  Ed.  387 ;  Assurance  Co.  v.  Building  Ass'n,  183  U.  S.  308, 
357,  22  Sup.  Ct.  133,  46  L.  Ed.  213 ;  Society  v.  McElroy,  28  C.  C.  A. 
365,  372,  83  Fed.  631,  640;  Rice  v.  Fidelity  &  Deposit  Co.,  103  Fed. 
427,  435,  43  C.  C.  A.  270,  278 ;  Insurance  Co.  v.  Thomas,  82  Fed.  406, 
408,  27  C.  C.  A.  42,  45,  47  L.  R.  A.  450;  Williams  v.  Neely,  67  C.  C. 
A.  171,  180,  134  Fed.  1,  11,  69  L.  R.  A.  232.  And  the  undisputed 
evidence  in  the  record  is  that  the  requisite  elements  of  an  estoppel 
were  lacking.  They  are:  Ignorance  of  the  party  who  invokes  the 
estoppel,  a  representation  by  the  party  estopped  which  misleads, 
and  an  innocent  and  detrimental  change  in  reliance  upon  that  repre- 
sentation. As  early  as  December  19,  1905,  and  December  22,  1905, 
while  there  was  yet  ample  time  to  procure  the  abstract,  the  vendor 
was  notified  in  writing  that  Gardner  would  examine  it  and  would 
buy  the  property  if  it  furnished  the  abstract,  and  a  written  demand 
of  it  was  made.  The  vendor  was  not  ignorant  that  this  abstract 
was  required.  No  representation  of  the  defendant  induced  it  to  believe 
that  it  was  not,  and  it  incurred  no  loss  by  any  such  belief.  There 
was  therefore  no  waiver,  and  our  opinion  coincides  with  that  of  the 
court  below  that  there  was  no  substantial  evidence  in  this  case  which 
would  have  sustained  an  affirmative  answer  to  either  of  the  three  ques- 
tions which  counsel  claim  should  have  been  submitted  to  the  jury  or 
a  verdict  for  the  defendant. 

The  judgment  below  is  accordingly  affirmed. 

HOOK,  Circuit  Judge,  dissents  from  the  measure  of  damages  that 
is  applied. 
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<154  Fed.  809.) 
NORTHWESTERN  STATE  BANK  OF  HAY  SPRINGS,  NEB.,  et  al.  v. 
SILBERMAN  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  5,  1907.) 

No.  2,552. 

1.  SAiiES— Passing  Title— Exboutoby  Contbaot. 

A  corporation  contracted  to  sell  to  S.  6,000  fleeces,  about  55,000  pounds 
of  wool,  which  it  agreed  to  deliver  to  the  buyer  on  or  about  the  12th  to 
15th  day  of  June,  1905,  for  18  cents  a  pound,  acknowledging  payment  of 
$2,000  on  account;  the  wool  to  be  from  native  sheep  in  merchantable  or- 
der, well  tied,  and  honestly  packed.  At  the  time  the  contract  was  made, 
the  wool  was  on  sheep  belonging  to  the  corporation ;  the  latter  being  re- 
quired to  sever  the  fleeces  and  put  the  wool  in  condition  for  delivery. 
Held,  that  the  contract  was  executory,  and  that  title  did  not  pass  until 
delivery  of  the  wool  and  payment  or  tender  of  the  price. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  43,  Sales,  §  542.] 

2.  Same— Payment  of  Pbicb— Mode  op  Tender— Payment  in  Cash— Waives. 

At  the  time  an  executory  contract  for  the  sale  of  wool  was  made,  the 
buyer's  agent  paid  $2,000  earnest  money  by  a  check  drawn  by  the  agent  on 
his  principals,  which  was  accepted  by  the  seller.  After  the  wool  had 
been  delivered,  the  buyer's  agent  asked  for  information  as  to  how  the 
seller  desired  the  balance  of  the  price  paid,  offering  a  draft  on  the  buyers 
or  the  buyer's  bank  draft  on  Omaha,  and  the  seller  replied,  ''that's  all 
right,  either  one  is  good" ;  but,  after  the  wool  was  loaded  on  the  cars  and 
the  amount  computed,  the  seller  demanded  the  currency,  whereupon  the 
buyer's  agent  wired  for  the  money,  agreeing  that  the  wool  should  not  be 
removed  until  the  money  was  received  and  paid  two  days  thereafter.  In 
the  meantime,  the  seller  sold  the  wool  to  another,  and,  on  the  buyer's  re- 
ceipt of  the  money  the  day  succeeding  this  sale,  it  was  tendered  to  the 
seller  as  soon  as  he  could  be  found.  Held,  that  the  seller  had  waived  pay- 
ment of  the  price  in  cash,  and  that  title  to  the  wool  passed  on  delivery. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  43,  Sales,  §  551.] 

8.  Replevin— Pa bties. 

The  physical  possession  of  the  wool  being  in  the  railroad  company,  and 
the  buyer's  agent  having  directed  the  railroad  company's  agent  not  to  give 
up  the  wool,  replevin  was  properly  brought  by  a  bank,  to  which  the  sec- 
ond sale  was  made,  against  the  railroad  company,  and  the  original  buyer's 
agent. 

4.  Appearance— Removal  of  Causes— Application. 

An  application  by  a  defendant  not  served  to  remove  a  cause  from  the 
state  to  a  federal  court  is  not  an  appearance  to  the  merits. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appearance,  §  23.] 
6.  Judgment— Parties— Principal  and  Agent— Res  Judicata. 

Where,  after  certain  wool  in  controversy  had  been  sold  and  delivered  to 
the  buyer's  agent  and  by  him  loaded  on  the  cars  of  a  railroad  company, 
the  seller  resold  the  wool  to  a  bank,  and  the  latter  brought  replevin 
against  the  agent  and  the  railroad  company,  to  which  the  buyer  was  not 
a  party,  the  judgment  in  such  replevin  suit  was  not  res  judicata  against 
the  buyer's  right  to  recover  against  the  bank;  for  conversion  of  the  wool. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  30,  Judgment,  §§  1218, 
1191.  1220.] 

6.  Tboveb  and  Conversion— Property  Replevied. 

Where  certain  wool  growers,  having  sold  and  delivered  a  quantity  of 
wool,  resold  it  to  a  bank,  which  brought  replevin  against  the  original  buy- 
er's agent  and  the  railroad  company  in  possession,  and,  after  delivery  of 
the  wool  by  the  sheriff  to  the  bank,  it  shipped  and  sold  the  wool  to  a 
purchaser,  who  so  appropriated  and  changed  it  as  to  destroy  its  identity, 
the  original  buyer  was  not  bound  to  intervene  in  the  replevin  suit,  but 
was  entitled  to  maintain  conversion  against  the  bank. 
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In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Nebraska. 

This  is  an  action  for  conversion,  growing  out  of  the  following  state  of 
facts:  The  Peters  &  Williams  Company,  a  corporation  of  the  state  of  Nebras- 
ka, was  engaged  in  conducting  a  sheep  ranch  near  Hay  Springs  in  said  state. 
The  defendant  in  error  Silberman  Bros,  was  a  copartnership  Arm  residing  and 
doing  business  at  Chicago,  111.,  as  wool  merchants.  One  David  T.  Taylor,  re- 
siding at  Hay  Springs,  was  acting  as  agent  for  SUberman  Bros,  in  buying 
and  shipping  wool  to  them.  On  the  13th  of  April,  1905,  Taylor  as  such  agent 
made  a  contract  with  said  Peters  &  Williams  Company  for  the  purchase  of 
the  1905  wool  clip  of  the  sheep  on  their  ranch,  evidenced  by  the  following 
written  memorandum: 

"Hay  Springs,  Neb..  April  13,  1905. 

"This  is  to  certify  that  we  have  sold  to  Silberman  Bros.  6,600  fleeces,  about 
50,000  pounds  of  wool,  which  we  agree  to  deliver  to  said  Silberman  Bros., 
at  Hay  Springs,  on  or  about  the  12th  to  15th  day  of  June,  1905;  the  consider- 
ation being  18  cents  per  pound,  we  hereby  acknowledge  having  received  the 
sum  of  two  thousand  dollars  as  part  payment  thereon,  on  wool  warrant,  said, 
wool  to  be  from  native  sheep  in  merchantable  order  and  condition,  well  tied 
and  honestly  packed,  and  will  defend  the  title  to  said  wool  against  all  and 
every  person  whatsoever. 

"[Signed]  Peters  &  Williams  Co., 

"By  H.  A.  Peters." 

The  two  thousand  dollars  mentioned  in  the  memorandum  was  paid  at  the 
time  by  check  drawn  by  Taylor  on  Silberman  Bros.  The  wool  In  sacks  was 
brought  by  H.  A.  Peters,  the  representative  member  of  said  Peters  &  Wil- 
liams Company,  to  the  station  of  the  Chicago  &  Northwestern  Railway  Com- 
pany at  Hay  Springs  on  the  14th  day  of  June,  1905.  The  weighing  of  the 
wool  was  begun  on  that  day,  and  as  weighted  was  branded  by  Taylor  witii 
the  letter  "P"  on  one  end,  and  a  "diamond  S"  on  the  other.  The  "P"  indi- 
cated from  whom  the  wool  was  purchased;  and  the  "diamond  S*'  was  Sil- 
berman Bros.*  brand.  When  the  weighing  was  complete  the  sacks  were  load- 
ed into  the  cars  of  said  railway  company  at  said  station,  which  cars,  the 
evidence  discloses,  were  ordered  by  Taylor  for  the  purpose  of  shipping  the 
wool. 

For  some  reason  not  satisfactorily  explained,  on  the  evening  of  the  14th  of 
June  said  Peters  went  to  Chadron,  Neb.,  some  20  miles  or  more  distant,  and 
on  the  next  morning  telephoned  therefrom  to  Taylor  not  to  load  the  wool  un- 
til he  returned.  Missing  his  train  at  Chadron,  he  hired  a  team  and  drove  to 
Hay  Springs,  arriving  perhaps  between  11  and  12  o'clock,  and  at  once  calleA 
on  Taylor  at  his  bank.  While  there  Is  a  conflict  in  the  testimony  of  Taylor 
and  Peters  as  to  the  conversation  then  had  between  them  respecting  the  man- 
ner of  paying  for  the  wool,  the  testimony  on  behalf  of  the  defendant  In  error 
tended  to  show  that  Peters  said  to  Taylor:  "It  Is  a  little  late  now,  I  gues» 
we  won't  load  any  wool  until  after  dinner."  Taylor  replied:  "All  right. 
Now,  Herman  (meaning  Peters),  for  the  balance  of  this  money  for  this  wool, 
I  will  either  give  you  a  draft  on  Silberman  Bros,  or  our  bank  draft  on  Oma- 
ha." Peters  replied:  "That's  all  right,  either  one  is  good."  Thereupon  they 
resumed  loading  the  wool  into  the  car  about  1  o'clock  and  finished  between  5 
aiid  6  p.  m.  Taylor  closed  the  car,  when  the  parties  returned  to  Taylor's, 
bank  and  computed  the  weights  and  ascertained  the  amount  due  on  the  wool, 
amounting  to  $7,298.02.  Thereat  Taylor  inquired  of  Peters  whether  he  would 
have  the  sight  draft  on  Silberman  Bros,  or  his  (Taylor's)  bank  draft  on  Oma- 
ha. Peters  answered  that  he  wanted  the  currency.  Taylor  replied,  in  sub- 
stance, that  if  he  (Peters),  when  they  first  talked  over  the  matter,  had  said  he 
wanted  the  currency,  he  would  have  had  it  there  to-morrow  morning;  that 
he  would  wire  for  the  money,  which  would  arrive  at  Hay  Springs  Saturday 
morning,  the  17th:  that  he  would  let  the  wool  stand  on  the  track  until  thfr 
money  came.  Peters  claimed  In  his  testimony  that  Taylor  said  he  would  have 
the  money  there  Friday  morning,  the  16th.  Taylor  then  went  to  the  railroad 
agent  and  directed  him  to  seal  up  the  cars  and  not  to  issue  bills  of  lading  tc^ 
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any  one.  He  wired  at  once,  both  to  Silberman  Bros,  at  Chicago,  and  to  Oma- 
ha, for  the  money.  Seven  thousand  dollars  arrived  Saturday  morning,  the 
17th,  from  Omaha;  and  $7,000  also  came  from  Chicago  on  the  morning  of  the 
18th.  Peters  went  to  Taylor*8  bank  on  the  16th  and  asked  if  the  money  had 
come.  Taylor's  testimony  is  that  he  told  Peters  on  the  day  previous  that  the 
currency  could  not  get  there  before  the  morning  of  the  17th,  and  that  Peters^ 
answered  that  he  knew  the  draft  or  check  was  good,  but  he  wanted  to  beat 
those  Jews,  Silberman  Bros.,  and  offered  to  pay  Taylor  the  amount  of  his 
commission  on  the  purchase  of  the  wool,  amounting  to  about  $250. 

The  evidence  shows  that  at  the  time  the  delivery  of  the  wool  was  due  its- 
market  value  had  gone  up  five  or  six  cents  per  pound  over  the  contract  price. 
Peters  left,  and  on  the  16th  day  of  June  made  sale  of  the  wool  to  the  plaintiff 
in  error  the  Northwestern  State  Bank,  which  brought  an  action  of  replevin 
in  the  state  court  against  said  Taylor,  the  Chicago  &  Northwestern  Railway 
Company,  and  Silberman  iBros.,  for  the  recovery  of  the  wool.  Silberman 
Bros,  being  nonresidents  of  the  state  and  not  foimd  there,  no  service  of  the^ 
summons  was  made  on  them,  and  they  did  not  appear  to  the  merits  of  the^ 
action. 

After  delivery  of  the  wool  by  the  sheriff  on  the  delivery  bond  to  the  bank.  It 
shipped  and  sold  it  to  a  purchaser,  who  so  appropriated  and  changed  It  as  ta 
destroy  its  identity.  Thereafter  Silberman  Bros,  brought  this  suit  against  the 
bank  and  others  for  conversion  of  the  wool,  and  on  trial  to  a  jury  obtained 
verdict  against  the  bank  for  the  sum  of  $11,779.40.  To  reverse  the  judgment 
rendered  thereon  the  bank  prosecutes  this  writ  of  error. 

H.  C.  Brome  (A.  H.  Burnett  and  A.  G.  Fisher,  on  the  brief),  for 
plaintiffs  in  error. 

Irving  F.  Baxter  (James  H.  Van  Dusen,  on  the  brief),  for  defend- 
ants in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS,. 
District  Judge. 

PHILIPS,  District  Judge,  after  stating  the  facts  as  above,  deliv-^ 
ered  the  opinion  of  the  court. 

It  is  to  be  conceded  that  the  contract  of  April  13,  1905,  was  execu- 
tory in  its  character.  While  it  recites  that  Peters  &  Williams  Com^ 
pany  have  sold  to  Silberman  Bros,  so  many  fleeces,  or  about  50,- 
000  pounds  of  wool,  the  contract  further  disclosed  that  several  things 
were  thereafter  to  be  done  on  the  part  of  the  vendor  in  execution  of 
the  transaction.  The  fleeces  at  that  time  were  on  the  sheep,  and,  as 
the  sheep  themselves  were  not  sold,  it  remained  for  the  vendor  to 
sever  the  fleeces  and  put  the  wool  in  condition  for  delivery.  The 
vendor  was  to  deliver  it  at  a  certain  time  and  place,  and  the  wool  was 
subject  to  the  further  condition  of  being  taken  from  native  sheep  and 
in  good  merchantable  order  and  condition.  So  that  until  these  things 
were  done  by  the  vendor,  and  these  conditions  were  complied  with,, 
the  contract  could  not  be  executed  on  its  part.  If  the  sheep  had  died 
before  the  fleeces  were  severed,  or  if  after  being  severed,  and  before 
the  wool  had  been  delivered  at  Hay  Springs,  it  had  been  destroyed  by 
fire  or  other  means,  the  loss  would  have  fallen  upon  the  vendor. 

It  is  furthermore  to  be  conceded  that  a  sale  of  personal  property 
to  be  complete  by  delivery  at  a  given  place,  and  at  a  certain  price 
to  be  paid  by  the  vendee,  in  the  absence  of  an  express  contract  at  a 
later  date,  the  implication  of  law  is  that  the  payment  is  to  be  made 
in  cash  at  the  time  and  place  of  delivery.  While  the  title  to  the  prop- 
erty would  not  pass  to  the  vendee  until  the  purchase  money  was  paid,. 
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it  was  competent  for  the  parties  at  the  time  for  delivery  to  agree 
either  upon  an  extension  of  the  time  of  payment  or  as  to  the  manner 
thereof.  If,  without  more,  the  wool  when  brought  to  the  station  at 
Hay  Springs  had  been  weighed  and  prepared  for  shipment,  notwith- 
standing Silberman  Bros,  had  placed  upon  it  letters  identifying  it  as 
their  property,  and  it  had  been  placed  in  cars  for  shipment,  such  acts, 
in  and  of  themselves,  would  not  have  been  sufficient  to  pass  the  title 
to  the  vendee  without  payment  of  the  purchase  money,  and  in  cash, 
if  the  vendor  had  then  and  there  insisted  upon  such  character  of 
payment. 

To  entitle  the  plaintiff  below  to  recover  in  this  action,  it  devolved 
upon  it  to  show,  by  satisfactory  proofs,  that  the  right  of  the  vendor 
to  exact  payment  in  cash  was  waived  by  consenting  to  some  other 
mode  of  payment.  The  evidence  shows  that  the  $2,000  paid  as  earnest 
money  at  the  time  the  contract  was  executed  was  by  check  drawn 
by  Taylor  on  Silberman  Bros.,  without  objection;  a  fact  which  rea- 
sonably led  Taylor  to  expect  that  a  like  method  of  payment  would 
be  acceptable  when  the  balance  of  the  purchase  money  became  due. 
When  the  wool  was  brought  to  the  station,  and  the  process  of  weigh- 
ing and  delivery  was  complete,  Taylor  made  direct  inquiry  of  Peters 
as  to  how  he  wanted  the  payment  made — whether  by  draft  on  Silber- 
man Bros,  or  by  draft  of  Taylor's  bank  on  Omaha,  meaning,  of  course, 
the  correspondent  bank  of  Taylor's  bank  at  Omaha.  That  was  a 
clear  indication  that  Taylor  did  not  suppose  or  apprehend  that  the 
presence  of  so  large  an  amount  of  currency  was  expected  by  Peters 
to  be  paid  over  to  him.  Payment  in  such  amount  in  actual  cash 
money,  as  every  business  man  nowadays  knows,  is  quite  unusual.  If 
it  was  the  purpose  of  Peters  to  demand  the  currency,  the  time  for 
him,  as  an  honest  man,  to  say  so  was  when  the  question  was  first  put 
to  him  by  Taylor.  That  would  have  enabled  Taylor  to  obtain  the 
money  from  Omaha  before  the  wool  was  delivered  in  the  cars,  as  the 
law  under  such  circumstances  would  have  accorded  this  reasonable 
opportunity  for  obtaining  the  currency.  Not  until  after  the  wool  was 
sacked,  weighed,  and  placed  in  the  cars  ready  for  shipment,  and  after 
Peters'  mysterious  disappearance  and  visit  to  Chadron,  where  his 
lawyer  resided,  did  he  make  demand  for  the  currency,  when  it  was 
then  too  late  for  Taylor  to  obtain  the  currency,  even  by  telegram, 
by  the  coming  morning ;  but  he  said  to  Peters  that  the  wool  would 
not  be  shipped  until  the  money  came,  not  later  than  the  morning  after 
the  16th.  In  view  of  his  misleading  statement  when  first  asked  as  to 
the  manner  of  payment,  the  law  would  accord  to  Taylor  a  reasonable 
time  after  demand  for  the  currency  in  which  to  produce  it. 

The  foregoing  statement  of  facts  is  predicated  of  the  evidence 
developed  by  the  testimony  on  behalf  of  the  defendant  in  error,  for 
the  reason  that  in  its  charge  to  the  jury  the  court  sharply  presented 
the  questions  of  fact  on  the  contrafdictory  statements  of  the  respective 
witnesses  to  the  determination  of  the  jury,  and  their  verdict  authorizes 
the  presumption  that  they  credited  the  testimony  of  the  witnesses  on 
behalf  of  the  defendant  in  error  and  discredited  the  version  g^ven  by 
the  witness  Peters;  the  jury  doubtless  believing  that  his  whole  con- 
duct in  demanding  the  currency  was  influenced  by  the  rise  in  the  mar- 
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ket  value  of  the  wool,  and  after  he  had  taken  advice  as  to  how  he 
could  evade  the  contract. 

It  is  also  to  be  assumed,  from  the  charge  of  the  court,  that  the  jury 
found  the  fact  to  be  that  after  Peters  consented  that  the  payment  could 
be  made  by  check,  as  indicated,  the  wool  was  stamped  with  Silberman 
Bros/  brand,  loaded  into  the  car,  and  the  car  closed  by  Taylor ;  that 
the  delivery  was  complete ;  that  all  that  then  remained  to  be  done  by 
Taylor  was  to  tender  the  check  or  draft ;  and  that  a  demand  for  the 
currency  would  not  reinvest  the  property  in  the  wool  either  in  Peters 
&  Williams  Company  or  their  vendee-^the  evidence  further  showing 
that  Peters  put  himself  out  of  the  way  so  that  he  could  not  be  found 
to  make  tender  of  the  money  immediately  when  it  did  come,  but  it  was 
made  to  him  as  soon  as  he  could  be  found.  That  the  physical  pos- 
session of  the  wool  was  in  the  railroad  company  is  not  disputable,  and, 
as  Taylor  had  directed  the  agent  of  the  railroad  company  not  to  give 
up  the  wool,  the  action  of  replevin  was  properly  brought  against  the 
railroad  company  and  Taylor  to  recover  the  possession,  if  the  bank 
was  entitled  to  the  wool.  There  having  been  no  service  of  summons 
in  the  replevin  suit  on  Silberman  Bros.,  they  did  not  enter  appearance 
in  the  cause.  Although  the  record  shows  that  they  sought  to  remove 
the  cause  from  the  state  court  to  the  United  States  Circuit  Court,  that 
was  not  an  appearance  to  the  merits.  Wabash  Western  Railway  Com- 
pany V.  Brow,  164  U.  S.  271,  17  Sup.  Ct.  126,  41  L.  Ed.  431. 

Counsel  for  plaintiff  in  error  presents  two  principal  contentions: 
(1)  That,  as  Taylor  was  the  agent  acting  for  and  on  behalf  of  Silber- 
man Bros.,  they  are  bound  by  the  proceedings  in  replevin;  and  (2) 
that  after  personal  property  has  thus  been  replevied  the  party  defend- 
ant to  such  action  cannot  maintain  an  action  in  trover  for  the  wrongful 
conversion  of  such  property  against  the  plaintiff  therein. 

The  Supreme  Court  of  Massachusetts,  in  White  v.  Dolliver,  113 
Mass.  400,  18  Am.  Rep.  502,  after  review  of  the  authorities  of  that 
court,  and  discussion  of  the  reason  of  the  law,  held  that  one  whose 
property  has  been  taken  under  writ  of  replevin  in  a  suit  against  his 
agent  or  bailee  can  retake  it  from  the  party  plaintiff,  to  whom  it  is 
delivered,  even  during  the  pendency  of  that  action.  This  ruling  has 
been  approved  in  Westbay  v.  Milligan,  74  Mo.  App.  179;  Coen  v. 
Watkins,  62  Mo.  App.  502,  505.  Cobbey,  in  his  work  on  Replevin 
(2d  Ed.)  §  1233,  states  the  law  as  follows: 

"One  whose  property  has  been  replevied  by  a  writ  against  his  agent  or  his 
bailee  can  retake  it  by  replevin  from  the  plaintiff  in  the  first  action,  even 
during  the  pendency  of  that  action.  One  who  is  a  stranger  to  a  replevin  suit, 
and  claims  the  property,  may  bring  replevin  against  any  one  except  the  ofli- 
cer  serving  the  writ.  While  the  property  is  in  his  possession  it  is  in  custodia 
legis  and  is  not  repleviable.  Where  personal  property  is  In  the  hands  of  the 
plaintiff  in  an  action  of  claim  and  delivery,  a  third  person  who  claims  it  Is 
not  obliged  to  intervene,  but  may  institute  another  action  of  claim  and  deliv- 
ery for  the  property." 

These  authorities  stand  to  recognized  principles  of  law.  As  Silber- 
man Bros,  were  not  in  fact  brought  before  the  court  in  the  replevin 
suit,  no  judgment  therein  could  be  rendered  against  them ;  nor  could 
a  judgment  therein  against  Taylor  be  regarded  as  res  ad  judicata  as 

8,3  CCA. —.34 
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to  Silberman  Bros.  The  settled  rule  is  that,  to  make  a  judgment 
conclusive  against  a  person  not  named  as  a  party  thereto,  it  must  ap- 
pear that  he  sustained  mutual  or  successive  relationship  to  the  same 
right  of  property  or  subject-matter,  such  as  a  personal  representative, 
heir,  devisee,  legatee,  assignee,  voluntary  grantee,  judgment  creditor, 
or  purchaser  with  notice  of  the  fact.  Henry  v.  Woods,  77  Mo.  277. 
Greenleaf  on  Evidence,  vol.  1,  §  523,  says  : 

**No  man  ought  to  be  bound  by  proceedings  to  which  he  was  a  stranger. 
•  •  •  Under  the  term  'parties,'  in  this  connection,  the  law  includes  all 
who  are  directly  interested  in  the  subject-matter,  and  had  a  right  to  make  de- 
fense, or  to  control  the  proceedings,  and  to  appeal  from  the  judgment.  This 
right  involves  also  the  right  to  adduce  testimony,  and  to  cross-examine  the 
witnesses  adduced  on  the  other  side.  Persons  not  having  these  rights  are  re- 
garded as  strangers  to  the  cause." 

No  one  is  a  privy  to  a  judgment  whose  succession  to  the  rights 
of  property  thereby  affected  occurred  previous  to  the  institution  of 
the  suit.  Freeman  on  Judgments,  par.  162.  In  Butterick  v.  Holden, 
8  Cush.  (Mass.)  233,  it  was  held  that,  where  H  contracted  to  sell 
land  to  A,  and  in  wrong  of  A  afterwards  conveyed  to  B,  although  A 
had  sued  H  and  B  in  equity  for  specific  performance  and  failed,  yet  this 
judgment  was  no  bar  to  an  action  in  favor  of  A  against  H  for  breach 
of  contract.  In  the  equity  suit,  the  whole  subject-matter  of  the  con- 
tract, the  consideration,  and  breach  thereof,  were  gone  into  and  ex- 
amined, and  the  court  dismissed  the  bill.  Shaw,  C.  J.,  said  it  was  a 
suit  between  others.  "A  judgment  for  the  defendant  in  that  suit  does 
not  tend  to  negative  defendant's  breach  of  contract,  on  which  this  ac- 
tion at  law  is  brought." 

The  action  against  Taylor  was  wholly  possessory.  The  only  re- 
covery the  bank  could  have  against  him  would  be  for  the  possession 
of  the  property,  or  the  value  thereof  if  the  possession  were  in  Taylor 
at  the  time  of  the  rendition  of  the  judgment.  Silberman  Bros,  had 
no  right  to  control  or  direct  the  defense  in  that  action.  They  had 
no  right  to  except  to  any  evidence  that  might  be  adduced,  or  to  any 
ruling  of  the  court,  on  the  trial  of  that  cause.  They  would  have  no 
right  to  have  any  judgment  rendered  therein  reviewed.  They  are 
not  claiming  any  right  or  title  through  or  under  Taylor.  Their 
right  to  the  property  occurred  previous  to  the  institution  of  the  re- 
plevin suit,  and  prior  to  the  purchase  by  the  bank.  The  bank  took 
their  property  and  converted  it  to  its  use.  It  destroyed  its  identity 
so  that  they  could  not  follow  and  recover  it  in  kind  against  the  bank's 
assignee. 

The  underlying  foundation  of  the  rule,  asserted  by  the  learned 
counsel  for  plaintiff  in  error,  which  forbids  a  third  person  from  main- 
taining the  action  of  replevin  or  of  trover  for  property  taken  under 
writ  of  replevin,  rests  upon  the  sense  of  legal  propriety,  that  the 
property  being  in  custodia  legis,  held  by  the  officer  subject  to  the 
order  of  the  court,  to  be  surrendered  to  the  rightful  claimant  in 
the  action,  courts  will  not  tolerate  the  attempted  interception  of  such 
property  in  the  custody  of  the  law,  or  to  obstruct  the  function  of  the 
court  in  surrendering  it  to  one  or  the  other  of  the  litigants  before  it 

In  Sanborn  v,  Lcavitt,  43  N.  H.  473,  the  court  said: 
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"The  writ  of  replevin  requires  the  sheriff  to  take  the  property,  not  as  In  an 
attachment,  for  the  purpose  of  retaining  it,  but  for  the  sole  purpose  of  forth- 
with delivering  it  to  the  plaintiff  in  replevin,  who,  by  the  very  nature  of  the 
process,  claims  it  as  his  own.  When  the  property  has  been  so  delivered,  it 
may  be  replevied  at  the  suit  of  another  claimant  against  the  party,  since  he 
holds  this  as  he  does  any  other  property.  But  the  law  could  not  countenance 
so  absurd  a  thing  as  to  give  to  every  party  who  claims  the  property  the  right 
to  Interfere  and  prevent  the  officer  from  doing  what  it  is  the  purpose  of  the 
writ  of  replevin  to  require  him  to  do.  The  property,  while  It  is  passing 
through  the  hands  of  the  officer,  is  in  the  possession  of  the  law,  and  the  law 
could  not  be  so  inconsistent  as  to  issue  to  Its  officers,  compelled  to  act  at  their 
peril,  commands  wholly  Incompatible  with  each  other." 

This  IS  aptly  illustrated  in  Donohoe  v.  McAleer,  37  Mo.  312,  where 
the  plaintiff  in  replevin,  after  delivery  of  the  property  to  him  by 
the  sheriff,  sold  and  transferred  it  to  a  third  person.  The  defend- 
ant in  his  answer  set  up  this  fact  in  abatement  of  the  suit.  Wagner, 
Judge,  said: 

"When  he  (the  plaintiff)  had  so  reduced  it  to  possession,  he  had  a  right  to 
exercise  all  rights  of  ownership  over  it,  including  Its  sale  and  transfer,  with- 
out impairing  any  right  in  the  prosecution  of  his  action.  Had  he  been  de- 
feated In  his  suit  after  he  had  parted  with  the  property,  the  defendant  would 
have  been  entitled  to  the  full  value.  As  it  was,  the  plaintiff  ought  to  have 
recovered  damages  for  the  illegal  detention." 

.  Accordingly,  in  Coen  v.  Watkins,  supra,  it  was  held  that,  after 
the  property  under  the  delivery  order  had  been  turned  over  by 
the  sheriff  to  the  plaintiff,  it  became  subject  to  the  claim  of  a  third 
person  asserting  title  thereto. 

Under  the  charge  of  the  court,  the  jury  presumptively  found  that 
Silberman  Bros,  were  the  owners  of  the  wool  when  the  bank  instituted 
the  replevin  proceedings.  Having  thereafter  disposed  of  the  prop- 
erty, and  converted  the  proceeds  to  its  use,  it  became  liable  in  this 
action  to  Silberman  Bros,  for  the  value  of  the  property  at  the  time  of 
the  conversion. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


(154  Fed.  815.) 

THE  BUFFALO. 

(Circuit  CJourt  of  Appeals,  Second  Circuit    June  15,  1907.) 

No.  27& 

1.  Master  and  Servant— Injtjby  to  Servaniv-Lonoshoreman  E^mploted  ow 

Vessel. 

The  rule  of  the  maritime  law  that  a  vessel  Is  not  liable  in  rem  for  an 
injury  to  a  seaman  through  the  negligence  of  the  owner  or  master  does  not 
apply  to  the  case  of  a  longshoreman  who  is  employed  by  the  owner  of  a 
vessel  to  work  thereon  and  is  injured  through  being  given  an  unsafe  place 
to  work ;  such  case  being  governed  by  the  ordinary  rules  relating  to  master 
and  servant 

[Bd.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, §  211.] 

2.  Same— Unsafe  Place  to  Work— Failure  to  Warn  Servant  op  Danger. 

Libelant  was  a  longshoreman  employed  in  shoveling  ore  at  the  docks, 
and  was  sent  by  his  employer,  with  others,  on  the  employer's  scow  to  as- 
sist In  lightening  an  ore  steamer  which  had  gone  aground.     After  the 
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Steamer  had  been  floated  the  scow  proceeded  to  retransfer  the  ore  whldi 
had  been  taken  out,  and  libelant  and  others  were  sent  on  the  scow  to 
shovel  ore  into  the  buckets.  These  were  moved  by  a  hoist  or  derrick 
mounted  on  a  revolving  platform,  which  also  could  be  moved  on  tracks  the 
length  of  the  scow.  The  work  of  reloading  was  commenced  in  the  night, 
and  libelant  had  never  worked  on  the  scow  before,  or  on  any  one  having 
such  fore  and  aft  movement  of  the  derrick,  and  he  was  given  no  warning 
or  instructions.  While  he  was  resting  on  his  shovel  after  he  had  filed  a 
bucket  and  it  had  swung  away  from  him,  the  derrick  was  moved  along 
the  rails,  he  was  struck  from  behind,  and,  throwing  out  his  arm  to 
save  himself,  it  was  run  over  and  crushed.  Held,  that  the  injury  was 
not  due  to  the  negligence  of  a  fellow  servant,  it  not  appearing  that 
the  engineer  operating  the  hoist  was  negligent,  but  to  the  failure  of 
the  master  to  warn  libelant  of  the  danger  from  the  movement  of  the 
derrick,  which  rendered  the  place  where  he  was  set  to  work  dangerous. 
3.  Shipping — Limitation  of  Liabilitt— Parts  of  Vessei.. 

A  traveling  steam  hoist  or  derrick,  mounted  upon  a  fuel  scow  specially 
designed  to  be  used  with  such  a  hoist,  and  from  which,  although  remova- 
able,  it  had  been  removed  but  once  in  14  years,  is  a  part  of  the  vessel, 
within  the  meaning  of  the  limitation  of  liability  statute  (Hev.  St.  §  4283 
[U.  S.  Comp.  St.  1901,  p.  2943]). 

Appeal  from  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

For  opinion  below,  see  148  Fed.  331. 

H.  H.  McKeehan  and  Harvey  L.  Brown  (Hoyt,  Dustin  &  Kelley, 
of  counseH,  for  appellants. 

Lawrence  J.  Collins  (Thos.  C.  Burke,  of  counsel),  for  appellees. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  Buffalo  was  a  large,  rectangular, 
flat-bottonied  scow,  intended  for  the  lightering  of  coal.  Her  hold  was 
divided  into  four  compartments.  Running  fore  and  aft  upon  either 
side  of  her  deck  was  a  railroad  track.  A  McMiler  hoist  or  derrick 
mounted  upon  car  wheels  was  placed  on  these  tracks,  so  that  it  could 
run  forward  and  backward  the  entire  length  of  the  tracks.  This  Mc- 
Miler hoist  consisted  of  a  house  built  upon  a  turntable  and  contain- 
ing an  engine,  boiler,  and  machinery.  From  one  part  of  the  house  ex- 
tended the  boom  of  the  derrick,  from  the  end  of  which  the  bucket 
was  raised  and  lowered.  The  engineer  who  controlled  the  circular 
movements  of  the  arm,  the  raising  and  lowering  of  the  bucket,  and  the 
fore  and  aft  movement  of  the  entire  structure  on  the  rails  was  sta- 
tioned in  this  house,  which  was  inclosed  on  all  sides  with  the  excep- 
tion of  an  opening  on  the  side  from  which  the  boom  extended.  The 
engineer  faced  the  opening,  and  the  boom  was  in  the  direct  line  of  his 
vision,  so  that  he  could  observe  the  movement  of  the  bucket  as  it  was 
raised  and  lowered  and  could  see  that  it  was  properly  placed.  When 
the  boom  revolved  the  whole  structure  upon  the  turntable  revolved  with 
it.  By  reason  of  the  fore  and  aft  movement  of  the  McMiler  hoist 
upon  the  rails  it  could  be  readily  shifted,  so  that  the  bucket  might  oper- 
ate in  any  desired  compartment.  This  movement  also  subserved  anoth- 
er purpose.  It  would  sometimes  happen  that,  when  the  bucket  was  in 
line  above  a  particular  compartment,  the  place  outside  the  scow 
which  it  was  necessary  that  the  bucket  should  reach  did  not  lie  upon 
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the  circle  described  by  the  radius  of  the  revolving  boom.  It  would 
then  be  necessary  to  supolement  the  movement  of  revolution  by  a  fore 
and  aft  movement  of  a  few  feet  upon  each  occasion  when  the  bucket 
was  raised  or  lowered.  About  1  a.  m.  of  September  30,  1904,  the 
libelant,  with  a  gang  of  men,  was  at  work  in  the  compartment  furthest 
aft  loading  ore  into  the  bucket.  The  bucket  being  loaded,  libelant 
rested  on  his  shovel,  his  back  being  towards  the  hoist,  while  the  bucket 
rose  and  the  boom  swung  over  towards  the  steamship  Venezuela,  into 
which  the  ore  was  being  delivered.  In  order  to  effect  delivery  of 
the  bucket  into  the  proper  hatch  of  the  steamer,  the  engineer  moved 
the  hoist  a  few  feet  further  aft,  it  struck  the  libelant,  and  in  trying  to 
save  himself  from  falling  his  arm  was  thrown  over  one  of  the  rails 
and  crushed  by  the  moving  wheel. 

The  appellants  contend  that  there  can  be  no  recovery  in  rem  against 
the  scow  under  the  decision  of  the  Supreme  Court  in  The  Osceola,  189 
U.  S.  158,  23  Sup.  Ct.  483,  47  L.  Ed.  760.  In  answer  to  that  con- 
tention it  is  sufficient  to  say  that  libelant  was  not  a  member  of  the 
crew  of  the  scow.  He  had  been  employed  for  three  weeks  as  an  ore 
shoveler  on  the  docks  of  the  claimants  in  Buffalo.  Information  having 
been  received  that  the  Venezuela  was  aground  somewhere  on  the  north 
shore  of  the  lake,  they  hurried  a  number  of  their  ore  shovelers  from 
the  dock  where  they  were  at  work  aboard  the  scow,  which  was  then 
empty,  to  assist  the  coal  shovelers  of  the  scow  in  lightening  the  steamer 
till  she  was  got  afloat  and  then  in  returning  the  ore  on  board  of  her. 
Libelant  was  merely  a  stevedore  or  longshoreman  in  the  employ  of  ap- 
pellants, and  the  case  is  to  be  determined  by  ordinary  rules  governing 
the  relation  of  master  and  servant. 

It  is  further  contended  that  the  proximate  cause  of  the  accident  was 
the  negligence  of  a  fellow  servant — the  engineer.  We  are  unable  to 
find  that  the  latter  was  guilty  of  any  negligence.  It  is  not  shown  that 
he  moved  the  structure  at  any  Unaccustomed  speed  or  in  any  unusual 
way.  His  entire  attention  was  necessarily  concentrated  upon  his  own 
work,  quite  sufficient  fully  to  occupy  it,  regulating  the  movements  of  the 
hoist,  revolving  turntable,  and  bucket,  so  as  to  move  the  ore  from  the 
one  place  to  the  other.  If  he  carefully  watched  the  bucket  as  it  swung 
out  board,  he  could  not  at  the  same  time  keep  looking  over  his  shoulder 
to  see  that  the  shovelers  were  keeping  out  of  the  way.  He  was  en- 
titled to  assume  that  their  avoidance  of  bucket,  boom,  or  hoist  would  be 
secured,  either  by  warning  given  to  them  or  by  their  own  attention  to 
what  was  going  on.  Manifestly  the  compartment  in  which  libelant 
was  injured  was  an  unsafe  place  to  work,  compared  with  the  dock 
upon  which  he  was  accustomed  to  load  buckets.  His  previous  occupa- 
tion had  taught  him  that  he  must  look  out  for  a  moving  bucket  and  a 
swinging  boom,  and  this  he  did,  as  the  testimony  shows.  But  for 
workers  in  the  aft  compartment  on  this  occasion  there  was  an  additional 
peril,  arising  from  the  circumstance  that  the  whole  turntable  and  super- 
structure moved  fore  and  aft  over  a  part  of  the  place  where  they  were 
at  work.  He  was  put  to  work  in  this  dangerous  place  after  midnight, 
without  a  word  of  warning,  without  any  caution  to  look  out  for  any 
other  movement  than  that  of  the  bucket  and  the  boom.  This  was  neg- 
ligence on  the  part  of  the  master,  and  its  consequences  can  be  avoided 
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only  by  showing  that  the  circumstances  are  such  that  it  is  to  be  pre- 
sumed that  Hbelant  must  have  assumed  the  risks  of  an  employment 
whose  dangers  were  obvious  to  any  person  of  reasonable  care  and 
prudence. 

But  the  testimony  in  this  case  will  not  sustain  any  defense  either  of 
assumption  of  risk  or  of  contributory  negligence.  He  knew  of  the 
danger  from  moving  bucket  and  boom,  testified  that  he  watched  them 
carefully,  and  no  one  disputes  that  testimony.  He  had  never  before 
worked  on  any  such  scow,  with  fore  and  aft  movement  to  the  revolv- 
ing structure.  He  went  on  board  the  tug  which  took  the  scow  over 
to  the  grounded  steamer  about  noon  of  September  29th.  During  that 
trip  the  machinery  was  not  in  action.  They  reached  the  Venezuela 
and  began  discharging  her  ore  about  2  p.  m. ;  libelant  working  in 
the  hold  of  the  Venezuela.  She  floated  at  10  p.  m.,  whereupon  the 
ore  shovelers  were  transferred  to  the  scow  and  put  to  work  in  No. 
2  compartment,  where  they  worked  till  it  was  emptied  about  1  a.  m. 
They  then  walked  around  the  hoist  to  No.  4  compartment  (aft)  to  be- 
gin work  there.  There  is  no  testimony  to  show  that  during  the  three 
hours  they  were  at  work  in  No.  2  the  hoist  was  moved  fore  and  aft 
over  any  part  of  that  compartment.  Apparently  that  compartment 
and  the  hatch  of  the  steamer  were  in  such  position  relative  to  each 
other  that  it  was  not  necessary  to  move  anything  but  the  boom  and 
bucket.  Certainly  up  to  the  time  that  libelant  went  to  work  in  No. 
4  there  had  been  nothing  to  warn  him  that  a  danger  additional  to  those 
which  attended  his  work  on  the  docks  lurked  in  its  dim-lit  obscurit)'. 
Nor  had  he  been  long  enough  in  No.  4  to  receive  such  warning  through 
the  teachings  of  experience.  He  was  struck  while  the  second  or  third 
bucketful  was  swinging  aloft.  While  we  do  not  think  the  master 
was  under  any  obligation  to  have  a  man  specially  stationed  to  call  out 
when  the  hoist  moved  aft  after  each  swing  outwards  of  the  boom,  as 
the  swing  of  the  boom  would  itself  indicate  the  time  when  such  move- 
ment might  be  looked  for,  we  are  satisfied  it  was  his  duty  to  give  warn- 
ing generally  to  those  whom  he  put  to  work  there  at  midnight  of  dan- 
gers which  their  past  experience  might  not  have  led  them  to  expect 
and  which  at  that  hour  were  certainly  not  obvious.  The  findings  of 
the  district  judge  as  to  the  merits  of  the  case  are  therefore  affirmed. 

The  libel  was  filed  against  the  "lighter  or  fuel  scow  BuflFalo,  her 
rig,  engines,  boilers,  boats,  tackle,  buckets,  etc."  The  owners  claimed 
the  benefit  of  the  limitation  of  liability  acts,  and  the  district  judge  held 
that  they  were  entitled  thereto.  In  assessing  the  valuation  of  the 
interest  of  the  owners  in  the  vessel  there  was  included  $3,000  for 
"engines  and  machinery,"  which  is  assigned  as  error.  From  the  de- 
scription of  the  scow  already  given  it  is  apparent  that  it  is  an  easy 
matter  to  remove  the  "McMiler  hoist."  It  would  be  necessary  only 
to  jack  the  hoist  up  and  run  it  off  on  rails  properly  placed,  and  the 
hoist  bears  no  part  in  the  navigation  of  the  vessel.  Nevertheless  the 
hoist  is  a  useful  and  most  important  part  of  this  variety  of  lighter,  or 
"fuel  scow,"  as  it  is  called.  Her  engineer  testified  that  during  14 
years'  service  the  hoist  had  been  removed  only  once.  She  was  built 
expressly  for  use  with  such  a  hoist.  The  object  for  which  she  was 
put  to  service  was  the  combination  of  her  carrying  capacity  with  ma- 
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chinery  and  power,  resident  in  herself,  which  could  fill  up  or  empty 
her  several  compartments  without  any  assistance  from  outside.  The 
statute  reads : 

"The  liability  of  the  owner  of  any  vessel  •  ♦  ♦  shall  in  no  case  exceed 
the  amount  or  value  of  the  interest  of  such  owner  in  such  vessel  and  her 
freight  then  pending."    Rev.  St  §  4283  [U.  8.  CJomp.  St  1901,  p.  2043]. 

The  appellants  rely  principally  upon  a  decision  in  the  First  Circuit 
(Swift  V.  Brownell,  Holmes,  497,  Fed.  Cas.  No.  13,695),  in  which  it 
was  held  that  the  word  "ship,"  as  used  in  the  statute,  did  not  include, 
in  the  case  of  a  whaler,  the  "whaling  outfits,  consisting  of  whaling 
[gear,  casks,  provisions,  and  supplies  for  the  crew  and  trading,  known 
.  as  'slops.' "    The  court  found  that  these  were  "appurtenances"  of  a 
1  whaling 'Vessel,  and  that,  because  Congress  had  not  used  the  word 
''appurtenances,"  which  appeared  in  the  English  limitation  of  liability 
statute,  it  was  its  evident  intention  not  to  include  that  which  is  "no 
part  of  the  ship  in  the  language  of  merchants,  but  only  appurtenant 
to  it  as  necessary  for  a  special  voyage  or  adventure."    This  case,  which 
was  decided  in  1875,  gives  a  narrow  construction  to  the  clause.     Sub- 
sequently (1893)  the  Supreme  Court  held  that  the  word  "freight," 
used  in  the  same  clause,  was  not  to  be  given  a  narrow  or  technical 
definition.    The  court  says: 

"The  real  object  of  the  act  in  question  was  to  limit  the  liability  of  vessel 
owners  to  their  interest  in  the  adventure.  Hence,  in  assessing  the  value  of 
the  ship,  the  custom  has  been  to  include  all  that  belongs  to  the  ship  and  may 
be  presumed  to  be  the  property  of  the  owner,  not  merely  the  hull,  together 
with  the  boats,  tackle,  apparel,  and  furniture,  but  all  the  appurtenances, 
comprising  whatever  is  on  board  for  the  object  of  the  voyage,  belonging  to 
the  owners,  whether  such  object  be  warfare,  the  conveyance  of  passengers, 
goods,  or  the  fisheries."  The  Mahi  v.  Williams,  152  U.  S.  131,  14  Sup.  Ct 
486,  38  L.  Ed.  381. 

Although  the  precise  question  was  not  before  the  court  in  the  case 
of  The  Main,  which  dealt  only  with  passage  money  and  prepaid  freight, 
the  general  rule  of  interpretation  laid  down  in  that  case  should  be  fol- 
lowed, and  the  clause  construed  broadly  to  cover  what  the  owners 
have  at  risk  on  the  vessel  for  the  object  of  the  adventure.  Upon  such 
a  construction  the  McMiler  hoist  should  be  included  with  the  vessel. 

The  decree  of  the  District  Court  is  affirmed,  with  interest  and  costs. 

TOWNSEND,  Circuit  Judge,  heard  argument,  participated  in  the 
consultations,  and  voted  to  affirm  for  the  reasons  stated,  but  did  not 
see  this  opinion. 
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a54  Fed.  820.) 

HOWE  V.  HOWE  &  OWEN  BALL  BEARING  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit.    May  7,  1907.) 

No.  2,501. 

1.  CouRTB— Federal  Courts— Jurisdiction— Sustained  if  Any  Part  op  Rec- 

ord Discloses  Requisite  Facts. 

The  Jurisdiction  of  a  national  court  may  not  be  renounced  or  denied 
where  the  facts  requisite  to  confer  it  appear  directly  or  by  Just  Inference 
from  any  part  of  the  record. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §  8iai 

2.  Same— Amount— Legal  Certainty  op  Insufficiency  Requisite  to  Dis- 

missal. 

A  suit  cannot  be  properly  dismissed  by  a  Circuit  Court  as  not  substan- 
tially inyolvlng  a  controversy  within  its  Jurisdiction,  unless  the  facts  when 
made  to  appear  on  the  record  create  a  legal  certainty  of  that  conclusion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §  816.] 

3.  Same— Jurisdiction— Facts— Conclusion. 

The  matter  in  dispute  was  the  undivided  half  of  a  patent  for  an  inv^i- 
tion.  There  was  evidence  that  21/155  was  sold  for  $5,000  17  months  be- 
fore the  suit  was  commenced ;  that  the  defendant  was  a  citizen  and  resi- 
dent of  Missouri;  that  one  of  the  complainants  was  a  corporation  of 
Maine,  and  the  other  a  stockholder,  director,  and  president  thereof ;  and 
that  the  articles  of  incorporation  recited  his  residence  Evansville,  Ind. 

Held,  there  was  sufficient  evidence  to  sustain  the  conclusion  of  the  lower 
court  that  the  value  of  the  property  involved  in  the  controversy  was  more 
than  $2,000,  and  that  the  citizenship  of  the  parties  was  diverse. 

[Ed.  Note.— For  cases  in  pohit,  see  Cent  Dig.  vol.  13,  Courts,  H  885^ 
886.] 

4.  Contracts— Breach  op  Subordinate  Covenant  No  Defense— Action  for 

Damages. 

A  breach  of  a  covenant,  which  does  not  go  to  the  whole  consideration  of 
a  contract  but  is  subordinate  and  incidental  to  its  main  purpose,  does 
not  constitute  a  breach  of  the  entire  agreement  does  not  authorize  the  In- 
jured party  to  rescind  the  contract,  but  he  Is  still  bound  to  perform  his 
part  of  it  and  his  only  remedy  is  a  recovery  of  damages  for  the  breach. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  §  1178.) 

5.  Same— Executory  Agreement  in  Consideration  of  Executed  Contract 

Neither  Unilateral  Nor  Optional— Facts— Conclusion. 

The  owner  of  one-hdlf  of  a  patent  cimveyed  his  half  to  a  third  person  in 
trust  to  form  a  corporation,  to  convey  his  interest  in  the  patent  to  this 
corporation  for  one-half  of  its  stock,  and  to  so  distribute  his  stock  that 
the  trustee  should  receive  21%/250  of  his  share  and  should  hold  215%/250 
thereof  in  trust  for  his  wife  and  child^  The  owner  of  the  other  half  of 
the  patent  at  the  same  time,  in  consideration  of  this  deed,  agreed  with 
him  in  writing  to  convey  his  half  of  the  patent  to  the  corporation  for  one- 
half  its  stock  and  to  convey  to  the  trustee  as  his  own  personal  property 
21'-$:'i/250  of  his  share  In  consideration  of  services  rendered  and  to  be 
rendered  by  the  latter  in  the  organization  and  promotion  of  the  corpo- 
ration. 

Held:  (1)  This  was  not  a  unilateral  contract  or  an  agreement  for  an 
option,  but  an  executed  agreement  on  the  part  of  the  first  party  and  an  ex- 
ecutory one  on  the  part  of  the  second  party. 

(2)  The  consideration  of  the  executory  agreement  was  the  executed 
agreement  and  it  was  no  defense  to  a  suit  for  the  performance  of  the  for- 
mer that  the  trustee  had  failed  to  render  services  to  promote  the  com- 
pany, because  his  contract  in  that  regard  was  subordinate  and  incidental 
to  the  main  purpose  of  the  agreement,  and  did  not  go  to  its  whole  consid- 
eration. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  11,  Contracts,  $  8] 
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6.  Specific  Performance— Pbiob  Agreement  to  Convey  to  Another  Not  ▲ 

Party  No  Defense. 

A  prior  agreement  of  a  defendant  to  convey  a  part  of  the  property  in 
controversy  to  a  third  person,  who  is  not  a  party  to  the  suit,  is  no  defense 
to  a  suit  for  speclflc  performance  of  a  subsequent  agreement  to  convey 
the  same  property,  because  the  decree  cannot  bind  or  injuriously  affect 
the  rights  or  interests  of  the  absent  first  contractor. 

7.  Trusts— Fiduciary  Relation— Betrayal  of  Confidence  or  Breach  of 

Duty  Indispensable  to  Avoid  Rights  Acquired  Thereunder. 

Some  betrayal  of  confidence  or  breach  of  duty  is  indispensable  to  the 
avoidance  of  titles  or  rights  acquired  of  his  correlate  by  one  in  a  fiduciary 
relation. 

[E3d.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  47,  Trusts,  §  153.] 
(Syllabus  by  the  Court.) 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

This  is  an  appeal  from  a  decree  for  the  execution  of  a  trust  created  by  -a 
conveyance,  and  for  the  specific  performance  of  a  contract  to  vest  the  title 
to  a  patent  for  an  invention  in  a  corporation  and  to  distribute  its  stock  among 
those  entitled  thereto  in  accordance  with  their  agreed  interests.  The  contract 
was  in  these  words: 

**Por  and  in  consideration  of  one  dollar  and  other  good  and  valuable  con- 
siderations, receipt  whereof  is  hereby  acknowledged,  I  hereby  transfer,  as- 
sign and  set  over  to  James  G.  Owen  my  undivided  half  interest  in  and  to  a 
certain  patent  and  invention.  No.  678,619,  on  a  ball  journal  bearing  for  rail- 
road and  street  cars,  etc.,  Issued  to  A.  F.  Howe  and  E.  C.  Owen,  July  16th, 
1901. 

"In  trust  for  the  following  purposes: 

"Ist.  Said  James  G.  Owen  shall  organize  a  corporation  and  transfer  to  said 
corporation  my  undivided  interest  in  and  to  said  patent  and  invention,  on 
the  transfer  by  said  A.  F.  Howe  to  said  corporation  of  his  undivided  one-half 
interest  in  and  to  said  patent  and  invention,  in  consideration  for  the  entire 
capital  stock,  that  is  for  said  entire  patent  interest  of  said  Howe  and  said 
Owen. 

••2nd.  To  transfer  to  T.  F.  Leyden,  10/250  of  said  capital  stocks. 

"Said  Howe  to  transfer  from  his  capital  stock  a  like  proportion,  both  in 
consideration  of  the  advance  by  said  Leyden  of  $5,000.00,  as  demanded. 

"3rd.  From  the  stock  in  said  trustees  hands  5/500  to  be  transferred  to  W. 
W.  Wilcox.  Said  Howe  to  transfer  a  like  amount  in  consideration  of  services 
rendered. 

"From  the  balance  of  said  capital  stock  in  said  trustees'  hands,  he  shall 
retain  as  his  own  personal  property  21%/250  out  of  said  capital  stock  and 
said  Howe  shall  transfer  a  like  amount  to  said  James  G.  Owen  In  considera- 
tion of  services  rendered  and  to  be  rendered  In  the  organization  and  promo- 
tion of  said  Company.  The  balance  shall  be  held  by  him  In  trust  for  Mrs. 
Hattle  Owen  and  child  James  G.  Owen,  Jr.,  as  their  Interest  may  appear* 
during  the  full  term  of  patent,  reissues,  etc, 

"Dated  Chicago,  Illinois,  April  29th,  1902. 

"Elmo  C.  Owen. 
"Attest: 

"F.  M.  Williams, 
"A.  F.  Howe. 

"I  hereby  consent  and  agree  to  the  above  conditions  this  29th  day  of  April, 
1902.  A.  F.  Howe." 

James  G.  Owen  organized  the  corporation  with  a  capital  stock  of  10,000 
shares  of  $100  each,  but  Howe  refused  to  convey  his  undivided  half  of  the  pat- 
ent to  this  corporation,  and  the  corporation  and  Owen  exhibited  their  bill  to 
Induce  him  to  perform  his  contract.  There  was  a  decree  that  Howe  and 
Owen  as  trustee  should  convey  their  respective  half  interests  In  the  patent 
to  the  corporation;  that  one-half  of  its  capital  stock  should  be  issued  to 
Howe  and  the  other  half  to  Owen;  that  each  of  them  should  convey  to  Thom- 
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as  F.  Leyden  10/250  of  his  stock  and  to  Webster  W.  Wilcox  5/500  thereof 
and  that  Howe  should  transfer  to  Owen  21%/250  of  the  stock  received  from 
the  corporation  by  him  as  provided  in  the  agreement 

Luke  E.  Hart  (Richard  C.  Hart,  on  the  brief),  for  appellant. 
Chester  H.  Krum  (Chappell  B.  Crawley,  on  the  brief),  for  appellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges. 

SANBORN,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  jurisdiction  of  the  court  below  is  challenged  in  the  brief  and 
argument,  but  the  ruling  of  that  court  upon  the  question  of  juris- 
diction is  not  assigned  as  error,  and  the  questions  regarding  it  now 
urged  were  probably  never  called  to  its  attention.  They  are:  Was 
there  sufficient  evidence  that  the  value  of  the  property  in  dispute  was 
$2,000  exclusive  of  interest  and  costs?  And  was  there  sufficient  evi- 
dence that  the  complainant  Owen  was  a  citizen  and  resident  of  a 
state  other  than  Missouri,  the  state  of  the  citizenship  and  residence 
of  the  defendant  Howe?  The  jurisdiction  of  a  federal  court  may 
not  be  renounced  or  denied  where  the  facts  requisite  to  confer  it  ap- 
pear either  directly  or  by  just  inference  from  any  part  of  the  rec- 
ord. Briges  v.  Sperry,  95  U.  S.  401,  403,  24  L.  Ed.  390;  Gordon 
V.  Third  National  Bank,  144  U.  S.  97,  103,  12  Sup.  Ct.  657,  36  L.  Ed. 
360;  Myers  v.  Hettinger,  37  C.  C.  A.  369,  370,  94  Fed.  370,  371; 
Ward  V.  Manufacturing  Co.,  6  C.  C.  A.  538,  540,  56  Fed.  437,  439; 
Railway  Co.  v.  Ramsey,  22  Wall.  322,  328,  22  L.  Ed.  823 ;  Express 
Co.  V.  Kountze,  8  Wall.  342,  19  L.  Ed.  457;  Jones  v.  Andrews,  10 
Wall.  32:,  331,  19  L.  Ed.  935;  Steamship  Co.  v.  Tugman,  106  U.  S. 
118,  1  Sup.  Ct.  58,  27  L.  Ed.  87;  Bondurant  v.  Watson,  103  U.  S. 
281,  26  L.  Ed.  447. 

There  is  evidence  in  this  record  that  within  a  few  months  prior  to 
the  execution  of  the  contract  in  suit  Leyden  paid  $5,000  for  an  agree- 
ment that  he  should  receive  20/55  of  the  issued  stock  of  a  corporation 
whose  only  property  was  to  be  this  patent.  There  was  no  evidence 
that  the  patent  became  less  valuable,  and  this  suit  involved  one-half 
of  it.  "A  suit  cannot  be  properly  dismissed  by  a  Circuit  Court  as 
not  substantially  involving  a  controversy  within  its  jurisdiction  unless 
the  facts,  when  made  to  appear  on  the  record,  create  a  legal  certainty 
of  that  conclusion."  Wetmore  v.  Rymer,  169  U.  S.  115,  128,  18  Sup. 
Ct.  293,  42  L.  Ed.  682.  The  facts  which  appear  in  this  record  estab- 
lish no  legal  certainty  that  the  value  of  the  property  in  dispute  in  this 
suit  was  less  than  the  jurisdictional  amount,  but  they  persuasively  in- 
dicate that  it  was  more. 

The  articles  of  incorporation  of  the  Howe  &  Owen  Ball  Bearing 
Company,  which  are  in  the  record,  prove  that  it  is  a  corporation  or- 
ganized in  November,  1902,  under  the  laws  of  the  state  of  Maine, 
tiiat  James  G.  Owen  was  its  president  and  one  of  its  stockholders,  and 
they  recite  that  his  residence  was  Evansville  in  the  state  of  Indiana. 
From  these  facts  the  legal  presumption  arises  that  Owen  was  a  resi- 
dent and  citizen  either  of  the  state  of  Maine,  because  he  was  a  stock- 
holder of  a  corporation  of  that  state,  and  the  presumption  is  that  all 
who  compose  a  corporation  are  citizens  and  residents  of  the  state  from 


Digitized  by  VjOOQ IC 


HOWE  T.  HOWE  A  OWEN  BALL  BEARING  CO.  539 

which  it  derived  its  powers  (St.  Louis  &  San  Francisco  Ry.  Co.  v. 
James,  161  U.  S.  545,  554,  16  Sup.  Ct.  621,  40  L.  Ed.  802,  and  cases 
there  cited),  or  of  the  state  of  Indiana,  because  he  was  a  resident  of 
that  state,  and  the  presumption  is  that  a  person  is  a  citizen  of  the  state 
of  his  residence,  and  in  either  event  the  citizenship  of  the  parties  to 
this  suit  was  diverse.  Facts  sufficient  to  sustain  the  jurisdiction  of 
the  Circuit  Court  thus  appear  in  the  record. 

The  defendant  Howe  complains  of  the  decree  that  it  is  not  sustained 
by  the  evidence,  and  that  it  is  inequitable  for  many  reasons.  An 
accurate  knowledge  of  the  parties  to  the  contract,  of  their  relations 
and  of  the  nature  and  consideration  of  the  agreement  which  the  de- 
cree enforces,  will  be  conducive  to  a  clear  understanding  and  proper 
appreciation  of  the  various  objections  to  the  decree  and  of  their  dis- 
cussion. When  this  contract  was  made,  Elmo  C.  Owen  owned  one 
half  and  the  defendant  A.  F.  Howe  the  other  half  of  the  patent  which 
IS  the  subject  of  the  agreement  and  of  this  suit.  Elmo  C.  Owen  was 
very  ill,  and  about  to  undergo  an  operation  for  appendicitis,  from 
which  he  subsequently  died.  James  G.  Owen,  the  complainant,  was 
his  brother  and  an  attorney  at  law.  The  principal  parties  to  the 
agreement  and  the  only  parties  who  signed  the  contract  were  Elmo 
C.  Owen  and  A.  F.  Howe.  James  G.  Owen  was  a  party  to  it  so  far 
as  his  acceptance  of  the  trust  imposed  upon  him  by  tlie  conveyance 
of  Elmo  Owen  bpund  him  to  discharge  his  duties  as  trustee.  The 
terms  of  the  contract  were  agreed  upon  between  James  G.  Owen  and 
A.  F.  Howe  while  the  death  of  Elmo  was  imminent,  and  it  was  then 
taken  to  Elmo  C.  Owen,  who  signed  it  upon  the  operating  table  just 
before  the  operation.  By  this  contract  Elmo  conveyed  his  half  in- 
terest in  the  patent  to  James  G.  Owen  in  trust  to  convey  it  to  the 
corporation  which  he  was  to  organize  and  to  vest  in  Leyden,  Wilcox, 
and  James  G.  Owen  34%/250  of  his  half  of  the  entire  stock  of  the  cor- 
poration which  was  to  be  issued  for  the  patent,  and  to  hold  the  re- 
mainder in  trust  for  his  wife  and  child,  in  consideration  that  A.  F. 
Howe  would  convey  his  half  of  the  patent  to  the  same  corporation 
and  would  transfer  34%/250  of  his  half  of  the  stock  of  the  corpora- 
tion to  Leyden,  Wilcox,  and  James  G.  Owen.  In  consideration  of 
this  conveyance  in  trust  made  by  Elmo  C.  Owen,  Howe  then  agreed 
in  writing  to  make  this  conveyance  and  these  transfers.  The  con- 
tract thus  became  an  executed  agreement  on  the  part  of  Elmo  Owen 
and  an  executory  one  on  the  part  of  Howe,  and  all  of  Elmo's  rights 
to  Howe's  performance  were  vested  in  James  G.  Owen,  the  trustee^ 
for  the  benefit  of  Leyden,  Wilcox,  and  the  widow  and  child  of  Elmo. 
James  G.  Owen  did  not  sign  the  agreement,  and  he  did  not  thereby 
undertake  or  agree  to  do  any  acts  except  those  imposed  upon  him  by 
the  trust  there  created,  and  these  were  to  organize  the  corporation, 
to  transfer  Elmo's  half  interest  in  the  patent  to  it,  and  to  receive, 
distribute,  and  hold  his  half  of  the  stock  as  specified  in  the  contract 
This  conveyance  and  this  agreement  were  made  on  April  29,  1902. 
On  November  6,  1902,  the  complainant  corporation,  with  an  authoriz- 
ed capital  stock  of  10,000  shares  of  $100  each,  empowered  to  buy  and 
sell  and  otherwise  deal  in  and  with  patents,  of  which  James  G.  Owen 
was  a  stockholder,  a  director,  and  the  president,  was  organized  in  ac- 
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cordance  with  the  laws  of  the  state  of  Maine,  and  on  July  24,  1903^ 
Owen  notified  Howe  in  writing  that  this  corporation  had  been  or- 
ganized in  pursuance  of  the  agreement ;  that  he  was  ready  as  trustee 
to  assign  one-half  the  patent  to  the  corporation;  that  the  latter  was 
ready  to  issue  its  stock  pursuant  to  the  contract,  and  he  demanded  of 
Howe  that  he  should  assign  his  half  of  the  patent  to  the  corporation, 
and  that  he  should  comply  with  the  terms  of  the  agreement.  But 
Howe  declined  to  do  so.  We  turn  now  to  his  objections  to  the  decree 
that  he  should  perform  the  contract. 

He  says  that  he  answered  the  bill  under  oath;  that  his  answer  is 
equivalent  to  one  witness ;  that  the  contract  is  an  agreement  to  give 
an  option ;  that,  while  there  is  proof  that  the  corporation  is  organized 
and  is  willing  to  carry  out  the  agreement,  there  is  no  evidence  that 
James  G.  Owen  organized  it ;  that,  if  he  did,  there  is  no  evidence  that 
he  organized  it  in  performance  of  the  contract;  that  there  is  no  evi- 
dence that  he  has  promoted  or  will  promote  the  corporation ;  that  the 
court  cannot  compel  him  to  promote  it,  and  hence  it  cannot  compel 
Howe  to  perform  his  covenants  the  consideration  of  which  he  insists 
was  the  promotion  of  the  corporation  by  James  G.  Owen.  The  rule 
that  an  answer  under  oath,  where  the  oath  has  not  been  waived,  is 
equivalent  to  one  witness,  and  that  it  may  not  be  overcome  except 
by  at  least  one  witness  and  corroborating  circumstances  or  their  equiva- 
lent, is  conceded;  but  the  objections  to  the  decree  rest  upon  a  mis- 
conception of  the  contract.  It  is  more  than  a  mutual  agreement  where- 
by the  covenants  of  one  party  are  made  the  consideration  for  the  cove- 
nants of  the  other.  It  is  an  executed  trust  deed  in  consideration  for 
which  Howe  agreed  to  convey  his  half  of  the  patent  and  to  transfer 
34%/250  of  the  stock  he  was  to  receive  therefor.  By  that  deed  Elmo 
C.  Owen  parted  with  his  entire  interest  in  the  patent,  in  consideration 
that  Howe  would  covenant  to  make  the  conveyance  and  the  transfers 
which  he  agreed  to  execute.  In  consideration  of  that  covenant,  Elmo 
Owen  put  the  title  to  his  half  of  the  patent  in  a  trustee,  and  thereby 
put  it  in  the  power  of  Howe,  of  Leyden,  or  of  his  widow  or  child^ 
to  compel  the  execution  of  this  trust,  to  secure  the  removal  of  the 
trustee  if  he  failed  in  any  respect  to  perform  his  duty,  and  the  ap- 
pointment by  the  court  of  a  substitute  who  would  discharge  it.  In 
other  words,  the  only  thing  which  went  to  the  whole  of  the  consid- 
eration of  the  covenants  of  Howe  was  the  executed  trust  deed  of 
Elmo  C.  Oweii  which  forms  the  first  part  of  this  agreement.  It  was 
in  consideration  of  this  deed,  which  was  executed  and  cannot  be  re- 
voked or  avoided,  that  Howe  made  his  covenants.  The  result  is  that 
there  is  nothing  optional  about  the  execution  of  this  trust  or  the  per- 
formance of  this  contract.  The  trustee  was  required  to  organize  a 
corporation,  to  convey  to  it  the  half  interest  in  the  patent,  and  to  re- 
ceive, transfer,  and  hold  the  stock  of  the  corporation  as  directed  in 
the  conveyance  to  him,  and  Howe  was  required  to  make  the  convey- 
ance of  his  interest  in  the  patent  and  the  transfers  of  his  stock.  The 
consideration  of  these  obligations  of  the  trustee  and  of  Howe  alike 
was  the  executed  trust  deed  of  Elmo  C.  Owen,  and  neither  of  them 
by  a  failure  to  discharge  his  obligation  can  release  the  other.  If 
James  G.  Owen  failed  to  organize  the  corporation  or  to  discharge  any 
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Other  duty  which  his  office  of  trustee  imposed  upon  bim,  the  court, 
upon  the  application  of  any  of  the  cestuis  que  trust,  would  appoint  a 
trustee  who  would  execute  the  trust,  and  if  a  corporation  was  or- 
ganized, whether  by  the  trustee  or  by  others,  which  was  a  fit  and  willing 
instrument  for  the  execution  of  the  trust,  a  court  of  chancery  had 
ample  power,  and  it  was  its  duty  to  use  it  for  this  purpose  and  to 
compel  the  execution  of  the  trust  and  the  performance  of  the  agree- 
ment. The  complainant,  the  Howe  &  Owen  Ball  Bearing  Company, 
was  such  a  corporation,  and  the  court  has  rightfully  used  it  to  carry 
out  the  trust,  whoever  inspired  its  organization. 

Moreover,  the  evidence  leaves  no  doubt  that  it  was  created  by 
James  G.  Owen,  the  trustee,  in  pursuance  of  the  trust  deed.  It  is 
true  that  no  witness  so  testifies.  But  the  deed  imposed  upon  him 
the  duty  of  organizing  such  a  corporation.  Such  a  corporation  was 
organized.  He  is  one  of  the  stockholders,  one  of  the  directors,  and 
the  first  president  of  it,  and  it  joins  with  him  to  execute  the  trust 
imposed  by  the  deed.  Acts  frequently  speak  louder  and  more  truth- 
fully than  words.  The  facts  which  have  been  recited  are  more  per- 
suasive than  the  testimony  of  a  single  witness  and  corroborating  cir- 
cumstances sometimes  prove  to  be,  and  they  convince  that  this  cor- 
poration was  organized  by  James  G.  Owen  pursuant  to  the  agree- 
ment and  in  the  execution  of  the  trust  imposed  upon  him  by  the 
deed  it  embodies. 

A  paragraph  of  the  trust  deed  contains  these  words: 

"From  the  balance  of  said  capital  stock  in  said  trustee's  hands  he  shall 
retain  as  his  own  personal  propertj*  21%/250  out  of  said  capital  stock  and 
said  Howe  shall  transfer  a  like  amount  to  said  James  G.  Owen  in  considera- 
tion of  services  rendered  and  to  be  rendered  in  the  organization  and  promotion 
of  said  company." 

Counsel  for  Howe  contend  that  he  should  not  be  required  to  per- 
form his  agreement,  and  if  he  should  be  compelled  to  perform  any  part 
of  it  he  should  not  be  called  upon  to  convey  this  21%/250  of  his  stock 
to  James  G.  Owen,  because  the  latter  has  not  rendered  the  services  in 
the  promotion  of  the  company  which  he  was  to  render  in  the  future  at 
the  time  the  agreement  was  made,  and  because  a  court  of  equity  has 
no  power  to  compel  him  to  render  such  personal  services.  But  James 
G.  Owen's  failure  to  render  these  services  is  no  defense  to  this  suit, 
nor  to  the  demand  for  the  transfer  of  this  stock  to  him,  because  the 
consideration  of  that  transfer  was  services  that  had  been  rendered 
as  well  as  those  that  were  to  be  rendered  in  the  organization  and  pro- 
motion of  the  company,  and  because  he  has  organized  it  and  has 
prcmioted  it  as  far  as  he  can  do  so  before  the  company  secures  the 
patent  and  issues  its  stock  which  the  defendant  Howe  prevents.  Con- 
ceding, therefore,  that  James  G.  Owen  made  an  agreement  to  render 
services  in  the  promotion  of  the  company,  the  rendition  of  those 
services  was  not  a  condition  precedent,  but  a  condition  subsequent, 
to  the  conveyance  of  the  stock  to  it,  and  Howe  is  estopped  from  de- 
fending his  demand  for  it  on  the  ground  that  he  has  not  rendered  the 
services,  because  he  is  preventing  him  from  doing  so  by  his  breach 
of  his  agreement 
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Again,  the  failure  of  Owen,  the  individual,  to  promote  the  com- 
pany, is  no  defense  to  the  suit  by  the  corporation  and  Owen,  the  trus- 
tee, for  the  specific  performance  of  the  entire  contract  by  Howe, 
because  the  covenant  to  promote,  if  it  exists,  is  an  individual  cove- 
nant of  Owen  which  does  not  go  to  the  whole  consideration  of  the 
contract,  but  is  subordinate  and  incidental  to,  and  relates  to,  less  than 
one-tenth  of  it.  A  breach  of  a  covenant  which  does  not  go  to  the 
whole  consideration  of  the  contract,  but  is  subordinate  and  incidental 
to  its  main  purpose,  does  not  constitute  a  breach  of  the  entire  con- 
tract, does  not  authorize  the  injured  party  to  rescind  the  agreement, 
but  he  is  still  bound  to  perform  his  part  of  it.  and  his  only  remedy 
is  a  recovery  of  damages  for  the  breach.  KauflFman  v.  Raeder,  47  C. 
C.  A.  278,  286,  108  Fed.  171,  179,  54  L.  R.  A.  247.  And  when  a  con- 
tract has  been  partially  executed,  and  one  of  the  parties  has  derived 
substantial  benefits,  or  has  imposed  upon  the  other  material  losses 
through  the  latter's  partial  performance  of  the  agreement,  then  the  first 
party  cannot  rescind  the  contract  on  account  of  the  failure  of  the  sec- 
ond party  to  complete  his  performance;  but  the  agreement  must 
stand,  the  first  party  must  perform  his  part  of  it,  and  his  only  remedy 
for  the  failure  of  the  second  party  to  completely  perform  is  com- 
pensation in  damages  for  the  breach.  Kauffman  v.  Raeder,  47  C.  C. 
A.  278,  284,  108  Fed.  171,  177,  64  L.  R.  A.  247,  and  cases  there  cited. 
Howe  has  derived  the  benefit  of  a  conveyance  by  Elmo  C.  Owen  of 
one-half  of  the  patent  to  a  trustee  to  vest  the  title  in  a  corporation, 
and  has  imposed  upon  him  and  his  estate  the  loss  of  the  title  to  it, 
in  consideration  of  his  agreement  to  convey  his  half  of  the  patent  to 
the  same  corporation  and  to  make  the  specified  transfers  of  stock, 
and  he  cannot  now  rescind  or  renounce  his  contract.  He  must  per- 
form it  and  seek  in  damages  his  remedy  for  any  breaches  of  incidental 
or  subordinate  agreements. 

The  next  objection  to  the  decree  is  that  the  contract  is  so  uncer- 
tain that  a  court  of  equity  may  not  justly  decree  its  performance 
because  it  contains  no  stipulation  which  specifies  the  amount  of  the 
capital  of  the  corporation  to  be  organized,  the  amount,  if  any,  of 
treasury  stock  it  should  have,  the  amount,  if  any,  of  stock  which 
James  G.  Owen  should  use  in  its  organization  and  promotion,  the 
price  per  share  at  which  it  should  be  sold,  the  amount  of  capital 
which  should  be  raised  by  James  G.  Owen  in  its  organization  and 
promotion,  the  state  under  whose  laws  it  should  be  organized,  whether 
or  not  its  certificate  of  incorporation  should  provide  for  cumulative 
voting,  and  other  similar  possible  or  probable  corporate  attributes  or 
concomitants,  and  in  support  of  this  objection  counsel  refer  to  evi- 
dence that  at  the  time  the  contract  was  made  the  parties  agreed  to 
leave  the  amount  of  the  capital  stock  of  the  corporation  for  future 
determination,  and  that  at  a  subsequent  time  James  G.  Owen  and 
Howe  agreed  that  it  should  be  $1,000,000.  But  neither  this  testimony 
nor  the  presence  nor  absence  of  any  agreement  with  reference  to  the 
details  of  a  corporate  organization  here  suggested  was  either  ma- 
terial or  relevant  to  any  issue  in  this  case.  No  agreement  about 
any  of  these  corporate  attributes  or  details  of  organization  was  either 
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essential  or  material  to  a  certain  and  definite  contract  for  the  purpose 
for  which  this  agreement  was  made.  That  purpose  was  to  make  a 
trust  deed  and  a  contract  effective  to  put  the  title  to  the  patent  in  a 
corporation  and  to  cause  the  stock  of  the  corporation  to  be  distributed 
among  the  parties  entitled  thereto  in  the  proportions  specified  in  the 
trust  deed.  This  object  was  as  clearly  and  definitely  evidenced  and 
accomplished  by  this  agreement,  which  specified  the  exact  proportion 
of  the  stock  which  each  party  should  receive  as  it  could  have  been  if 
the  total  amount  of  the  capital  stock  and  all  other  omitted  details 
suggested  had  been  determined  and  written  down.  Whatever  the 
capital  stock  of  the  corporation  might  be,  the  shares  of  the  respective 
parties  therein  were  fixed  to  a  legal  certain^  by  this  agreement  and 
their  rights  made  definite  and  judicable.  The  deed  and  agreement 
were  complete  in  themselves,  all  their  essential  terms  were  definite 
and  certain,  and  their  specific  performance  was  enforceable  in  equity. 

Another  contention  is  that  the  contract  was  for  an  option,  that  it 
was  unilateral,  and  that  James  G.  Owen  was  guilty  of  laches  in  form- 
ing the  corporation.  But,  as  has  been  shown,  the  contract  of  Howe 
was  an  executory  agreement  in  consideration  of  the  executed  trust 
deed  of  Elmo  C.  Owen.  It  was  neither  an  agreement  for  an  option 
nor  a  unilateral  contract.  James  G.  Owen,  the  trustee  named  in 
this  deed,  may  lawfully  enforce  the  agreement  on  behalf  of  the  widow 
and  child  of  Elmo  Owen  and  the  other  beneficiaries  named  therein. 
On  October  10,  1902,  Howe  notified  Owen  that  he  expected  him  to 
organize  the  company  within  the  next  30  days.  The  certificate  of 
organization  of  the  corporation  is  dated  November  6,  1902.  This 
suit  was  brought  in  July,  1903.  A  suit  to  enforce  the  specific  per- 
formance of  a  written  contract  may  be  maintained  at  any  time  within 
10  years  after  default  in  the  courts  of  Missouri  (Rev.  St.  1899,  § 
4272  [Ann.  St.  1906,  p.  2347]),  and  the  doctrine  of  laches  is  general- 
ly applied  in  conformity  to  the  analogous  statute  for  the  like  action  at 
law.  Neither  Owen  nor  the  corporation  were  guilty  of  any  culpable 
laches  in  this  case. 

On  February  19,  1902,  Elmo  C.  Owen  and  the  defendant  Howe 
made  a  written  contract  with  Thomas  Leyden  that  he  should  ad- 
vance to  them  $5,000  to  make  and  test  some  ball  bearing  journal 
boxes;  that  after  the  test  they  would  organize  a  corporation  with  a 
capital  stock  of  $260,000;  that  the  patent  should  be  conveyed  to  this 
corporation;  that  its  stock  of  the  par  value  of  $95,000  should  be 
placed  in  its  treasury;  that  its  stock  of  the  par  value  of  $20,000 
should  be  issued  to  Leyden,  and  its  stock  of  the  par  value  of  $135,000 
should  be  issued  to  Elmo  Owen  and  Howe ;  and  that  the  corporation 
should  pay  to  them  10  cents  for  each  ball  bearing  journal  box  man- 
ufactured. There  is  testimony  in  the  record  to  the  effect  that  in  the 
course  of  the  negotiation  for  this  agreement  before  and  at  the  time 
it  was  made  there  were  oral  contracts  that  Leyden  should  have  the 
same  interest  in  the  patent  before  as  after  the  organization  of  the 
corporation,  and  that  he  should  participate  in  its  organization.  But 
under  a  familiar  rule  the  Written  contract  must  be  conclusively 
presumed   to  embody  the  entire   agreement   of  the  parties   and   to 
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express  the  full  extent  of  their  obligations.  These  parol  negotiations 
and  covenants  are  immaterial  and  will  not  be  farther  noticed.  Ley- 
den  advanced  the  $5,000,  and  counsel  for  Howe  assail  the  decree  on 
the  ground  that  Leyden  had  an  interest  in  the  patent,  and  that  the 
decree  injuriously  affects  his  rights.  No  decree  may  be  lawfully 
rendered  in  a  suit  in  equity  which  radically  and  injuriously  affects 
the  rights  or  interests  of  an  absent  pa:ty.  Shields  v.  Barrow,  17 
How.  130,  138,  141,  15  L.  Ed.  158 ;  Cameron  v.  McRoberts,  3  Wheat 
591,  4  L.  Ed.  467;  Mallow  v.  Hinde.  12  Wheat.  197,  6  L.  Ed.  599; 
Kendig  v.  Dean,  97  U.  S.  423,  426.  2t  L.  El.  1061:  Northern,  etc., 
R.  Co.  V.  Michigan,  etc.,  R.  Co.,  15  How.  233,  244-246,  14  L.  Ed.  674; 
Chadboume  v.  Coe,  2  C.  C.  A.  327,  51  Fed.  479 ;  Sioux  City,  etc., 
W.  Co.  V.  Trust  Co.,  27  C  C.  A.  73,  82  Fed.  124.  But  the  only  right 
Leyden  had  here  was  the  right  to  a  specific  performance  of  his  con- 
tract or  to  damages  for  its  breach.  He  is  not  a  party  to  this  suit,  and 
is  not  bound  by  this  decree,  and  he  will  not  be,  unless  he  exercises  his 
option  to  accept  the  stock  adjudged  to  him  thereby.  The  decree  neith- 
er deprives  him  of  an^  remedy  nor  affects  his  rights  or  interests.  The 
corporation  to  which  the  title  to  the  patent  is  to  be  conveyed  and  all 
who  receive  any  of  its  stock  under  the  decree  take  with  full  notice 
of  his  contract  and  of  his  rights  and  interests  thereunder  and  sub- 
ject thereto.  He  is  and  will  be  as  free  to  enforce  them  against  the 
corporation  and  its  stockholders  as  he  was  to  urge  them  against  Owen 
and  Howe  before  this  suit  was  commenced,  and  he  can  as  easily  and 
efficiently  enforce  them  against  the  latter  as  the  former. 

Nor  does  the  condition  of  the  title  to  the  patent  present  any  obstacle 
to  the  decree  or  to  its  execution.  A  court  of  equity  may  not  adjudge 
that  a  defendant  who  has  no  title  shall  convey  one.  The  holder  of 
the  title  is  an  indispensable  party  to  a  decree  for  its  conveyance.  Ken- 
nedy V.  Hazleton,  128  U.  S.  671,  9  Sup.  Ct.  202,  32  L.  Ed.  576.  But 
Leyden  has  no  title  to  the  patent  or  to  any  part  of  it.  The  limit  of 
his  right  is  to  exercise  his  option  to  enforce  specific  performance  of 
his  contract,  or  to  recover  damages  for  its  breach,  if  any.  The  entire 
title  to  the  patent  is  in  Howe  and  James  G.  Owen  as  trustee.  They 
are  parties  to  the  suit,  and  the  court  may  require  them  to  transfer  this 
title.  Because  the  entire  title  to  the  patent  is  in  the  parties  to  the  suit, 
and  because  the  decree  does  not  radically  or  injuriously  affect  any  of 
the  rights  or  interests  of  Leyden,  his  contract  presents  no  legal  or 
equitable  obstacle  to  it. 

Finally,  it  is  contended  that  James  G.  Owen  occupied  such  a  con- 
fidential relation  to  his  brother  Elmo  and  to  Howe  that  he  could  not 
lawfully  acquire  and  hold  his  rights  under  the  trust  deed  and  con- 
tract to  a  share  in  the  stock  of  the  corporation  which  he  has  organized. 
He  was  an  attorney  at  law.  He  had  frequently  advised  Howe  and 
his  brother  Elmo  in  relation  to  their  patent  and  in  relation  to  the 
formation  of  a  corporation.  But  this  appears  to  have  been  friendly 
advice,  and  no  relation  of  attorney  and  client  has  been  proved.  The 
trust  deed  and  contract  were  dictated  by  another  attorney,  agreed  upon 
by  Howe  and  James  G.  Owen,  and  written  out  by  the  latter.  The 
principle  of  law  which  in  some  cases  forbids  one  from  holding  prop- 
erty acquired  through  a  fiduciary  relation  does  not  denounce  or  de- 
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stroy  all  rights  and  titles  thus  acquired.  It  is  that  one  who  occupies 
a  fiduciary  relation  to  another  in  respect  to  business  or  property,  who 
by  the  wrongful  use  of  the  knowledge  he  obtains  through  that  rela- 
tion, or  by  the  betrayal  of  the  confidence  reposed  in  him  under  it, 
acquires  a  title  or  interest  in  the  subject-matter  of  the  transaction  an- 
tagonistic to  that  of  his  correlate,  thereby  charges  his  title  or  interest 
with  a  constructive  trust  for  the  benefit  of  the  latter,  which  the  cestui 
que  trust  may  enforce  or  renounce  at  his  option.  The  test  of  such  a 
trust  or  prohibition  is  the  fiduciary  relation  and  a  betrayal  of  the  con- 
fidence reposed  or  some  breach  of  duty  imposed  under  it.  Steinbeck  v. 
Bon  Homme  Min.  Co.,  81  C.  C.  A.  441,  152  Fed.  333 ;  Boone  v.  Chiles, 
10  Pet  177,  209,  9  L.  Ed.  388.  James  G.  Owen  occupied  no  confidential 
or  fiduciary  relation  to  Howe  within  the  meaning  of  this  principle  of 
the  law.  He  betrayed  no  confidence  reposed  in  him,  and  he  was  guilty 
of  the  breach  of  no  duty  which  he  owed  to  Howe.  The  latter  knew 
the  value  of  the  patent  as  well  as  Owen.  He  understood  the  terms,  the 
meaning,  and  the  effect  of  his  agreement  to  transfer  to  Owen  21%/250 
of  his  share  of  the  stock  of  the  corporation  just  as  well  as  Owen 
understood  it,  and  he  told  Elmo  that  the  contract  was  right  and  cove- 
nanted in  writing  to  perform  it.  There  was  no  betrayal  of  confidence 
or  breach  of  duty  here,  and  the  court  below  rightly  enforced  the  per- 
formance of  the  agreement. 

The  decree  below  must  be  affirmed,  and  it  is  so  ordered. 


a54  Fed.  829.) 

HESSIAN  v.  PATTEN  et  al. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  5,  1907.) 

No.  2,503. 

1.  Fbaudulent  Convctances— Voluntaby  Dked. 

A  voluntary  conveyance  by  an  insolvent  grantor  is  fraudulent  In  itself 
because  it  cannot  be  made  without  hindering  and  defrauding  his  cred- 
itors. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  24,  Fraudulent  Con- 
veyances, H  138,  139,  188.] 

2.  Samx— When  Volitntaby  Deed  by  Pabent  to  Child  is  Not  Feaudulent. 

A  voluntary  conveyance  by  a  solvent  father  to  his  child  is  not  neces- 
sarily voidable  by  his  existing  creditors,  and  it  is  valid  against  subsequent 
creditors  in  the  absence  of  evidence  that  it  was  made  with  intent  to  de- 
fraud them. 

If  the  provision  be  reasonable,  If  it  leave  in  the  hands  of  the  grantor 
ample  property  to  pay  his  existing  debts,  and  if  there  be  no  intent  to  de- 
fraud existhig  or  subsequent  creditors,  it  may  be  sustained. 

[Ed.  Note. — ^For  cases  in  pohit  see  Cent  Dig.  vol.  24,  Fraudulent  Con- 
veyances, §S  141,  144,  145.] 

8.  Same— Want  of  Considebation  Insufficient  to  Avoid. 

The  want  of  consideration  is  only  a  circumstance  insufficient  In  Itself 
to  prove  a  fraudulent  Intent,  but  from  which  and  other  circumstances 
such  an  intent  may  be  inferred. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  24^  Fraudulent  Oon- 
Teyances,  SS  180,  189.] 
88  aCA.— 85 
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4.  Same— Deed  fob  Use  of  Grantor  Not  Voidable  if  Resebvation  Iwci- 
dental  and  partial. 

The  rule  that  a  conTeyance  In  trust  for  the  use  of  the  person  making^ 
the  same  is  voidable  by  creditors  of  the  grantor  is  inapplicable  to  a  deed 
which  is  made  primarily  and  principally  for  the  use  of  the  grantee,  and 
in  which  the  reservation  for  the  grantor  is  secondary  and  partial,  as  in 
the  case  of  a  conveyance  by  an  aged  man  of  a  lot  and  building  worth 
$9,000  and  a  reservation  in  the  deed  of  possession  of  the  property  during 
his  life. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  24,  Fraudulent  Convey- 
ances, S  352.] 

(Syllabus  by  the  Court.) 

Appeal  from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota. 

Edmund  S.  Durment  and  Benjamin  Taylor  (Albert  R.  Moore,  on 
the  brief),  for  appellant. 

A.  R.  Pfau,  Jr.  (A.  R.  Pfau,  Sr.,  M.  J.  Severance,  and  Ora  J.  Park- 
er, on  the  brief),  for  appellees. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS. 
District  Judge. 

SANBORN,  Circuit  Judge.  This  is  an  appeal  from  a  decree  which 
dismissed  the  bill  of  Thomas  Hessian,  tnistee  in  bankruptcy  of  the 
property  of  William  H.  Patten,  and  of  the  property  of  William  A. 
Patten,  his  son,  who  were  copartners,  to  avoid  a  deed  of  a  lot  and  a 
store  building  thereon  made  by  William  H.  Patten  to  his  daughter, 
Mrs.  Lodusl^  J.  Taylor  on  February  15,  1902.  William  H.  Patten 
and  William  A.  Patten  were  adjudged  bankrupts  as  individuals  and 
as  copartners  on  November  20,  1903.  The  deed  to  Mrs.  Taylor  was 
recorded  on  August  3,  1903,  within  four  months  prior  to  the  adjudi- 
cation. Counsel  for  the  appellant  contend  that  this  deed  was  never 
delivered ;  that,  if  it  was,  the  time  of  its  delivery  was  not  before  August 
3,  1903;  that  it  was  a  voluntary  deed;  that  it  was  made  with  intent 
to  defraud  the  creditors  of  the  grantor  and  those  who  might  there- 
after become  his  creditors ;  and  that  it  was  not  intended  to  take  effect 
until  the  grantor  died,  so  that  it  was  a  testamentary  disposition,  and 
not  a  conveyance  of  the  property.  If  these  claims  are  well  founded, 
the  deed  must  be  avoided,  and  the  question  is  whether  or  not  the  evi- 
dence sustains  them.  There  is  little  controversy  in  the  testimony  and 
the  issues  involve  the  effect,  rather  than  the  existence,  of  the  following 
facts,  which  are  fairly  established  by  the  proof. 

William  H.  Patten  had  been  an  upright  and  successful  business 
man.  In  1893  he  and  his  son  owned  property  worth  about  $63,000, 
which  they  invested  in  the  business  of  their  partnership,  which  sub- 
sequently became  the  business  of  banking.  William  H.  Patten  own- 
ed a  portion  of  this  partnership  property  which  was  worth  $33,000. 
and  he  also  owned  a  homestead  worth  about  $6,000,  the  lot  and 
store  building  here  in  controversy  which  were  worth  about  $9,000. 
and  other  individual  property.  He  owed  nothing,  was  66  years  of 
age,  and  from  that  time  until  he  died  he  intrusted  the  business  of 
the  partnership  to  his  son  and  took  no  active  part  in  it.     He  had  a 
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wife  and  three  children,  his  son,  Mrs.  Taylor  and  Mrs.  Edna  N. 
Budtke.  His  physical  strength  was  not  great,  and  he  was  subject 
to  attacks  of  illness  which  threatened  his  death.  There  was  an  un- 
derstanding between  the  parents  and  the  children  that  at  his  death 
this  store  building  and  lot  should  pass  to  Mrs.  Taylor  and  the  home- 
stead  to  Mrs.  Budtke.  In  1896  Mr.  Patten  wa"s  seriously  ill,  and 
they  thought  that  his  wife  would  outlive  him,  and  thereupon  he 
caused  these  two  pieces  of  property  to  be  conveyed  to  her.  But  in 
September,  1900,  she  died  intestate,  and  the  property  descended  to 
Mr.  Patten  and  his  three  children..  In  the  autumn  of  1901  the  chil- 
dren conveyed  their  interest  in  these  two  tracts  of  property  to  their 
father  by  a  quitclaim  deed,  which  was  recorded  on  December  14,  1901. 
Mrs.  Taylor  and  Mrs.  Budtke  made  these  deeds  so  that  their  father 
could,  and  with  the  understanding  that  he  would,  convey  the  store 
property  to  the  former  and  the  homestead  to  the  latter;  but  there 
was  no  conversation  or  agreement  between  them  and  their  father  to 
this  effect.  In  February,  1902,  Mr.  Patten  was  again  seriously  ill 
at  Mrs.  Taylor's  house  and  was  unable  to  walk.  He  called  a  notary 
public  who  drew  his  will,  in  which  this  store  property  and  the  home- 
stead were  not  mentioned,  and  two  deeds;  one  of  the  store  property 
tQ  Mrs.  Taylor  subject  to  a  reservation  of  the  possession  thereof  dur- 
ing his  natural  life,  and  another  of  the  homestead  to  Mrs.  Budtke. 
He  executed  these  deeds,  handed  them  to  Mrs.  Taylor,  and  said,  "Here 
is  your  deed  for  the  store,  and  the  home  for  Edna.''  Mrs.  Taylor 
put  them  in  a  desk  where  Mr.  Patten  kept  his  papers  and  where  Mrs. 
Taylor  kept  hers,  and  after  he  recovered  from  his  illness  he  took  out 
of  this  desk  and  carried  away  to  his  home  the  will  and  his  insurance 
papers,  but  left  the  deeds.  Mr.  Patten  remained  in  the  possession 
and  control  of  the  store  property.  Two  or  three  months  after  he 
made  the  deeds,  he  inserted  in  the  deed  to  Mrs.  Taylor  without  her 
knowledge  a  provision  that  his  son  should  collect  the  rents  from 
and  pay  the  taxes  upon  the  store  property  for  five  years.  Mrs.  Tay- 
lor discovered  this  interlineation  before  she  recorded  her  deed,  but 
made  no  objection.  In  August,  1903,  Mr.  Patten  was  again  in  fail- 
ing health.  Mrs.  Taylor  was  going  away  from  the  city  of  Le  Sueur 
where  they  lived.  She  feared  his  death  and  subsequent  probate  pro- 
ceedings, and  she  recorded  her  deed.  The  bank  which  the  partner- 
ship was  operating  failed  about  the  middle  of  October,  1903.  About 
the  20th  of  that,  month  Mr.  Patten  furnished  a  room  in  the  store 
building,  slept  there  for  some  months,  and  claimed  the  lot  and  store 
building  as  his  homestead.  In  his  schedules  in  bankruptcy,  which 
were  verified  on  November  23,  1903,  he  specified  this  property  as  a 
part  of  his  individual  estate  and  claimed  its  exemption  as  a  homestead, 
and  on  October  26,  1903,  he  made  a  quitclaim  deed  of  it  to  Mrs.  Tay- 
lor. Neither  Mrs.  Taylor  nor  Mr.  Patten  ever  had  any  actual  in- 
tent by  the  use  of  his  deed  of  1902  to  hinder,  delay,  or  defraud  any  of 
his  existing  or  subsequent  creditors.  They  both  believed  until  after  the 
deeds  were  recorded  in  August,  1903,  that  he  had  sufficient  prop- 
erty aside  from  the  lands  conveyed  by  these  deeds  to  pay  all  his  debts, 
and  neither  of  them  had  any  notice  of  any  facts  which  would  have 
Jed  a  person  of  reasonable  prudence  in  their  respective  situations  to 
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discover  the  contrary.  In  February,  1902,  when  the  deeds  were  made, 
the  copartnership  and  Mr.  Patten  were  solvent.  In  August,  1903, 
when  this  deed  was  recorded,  they  were  insolvent.  There  remained 
unpaid  about  $1,500  that  was  owing  to  those  who  were  creditors 
of  the  partnership  when  the  deed  was  made,  and  there  are  subsequent 
creditors  who  relied  upon  the  ownership  of  this  property  by  Mr.  Pat- 
ten in  their  dealings  with  the  partnership;  but  there  is  no  evidence 
that  any  of  them  ever  received  or  relied  upon  any  statements  that 
he  was  the  owner,  made  by  Mr.  Patten  after  the  date  of  the  deed, 
February  15,  1902.  There  is  evidence  of  other  facts,  but  of  no  others 
which  change  the  legal  effect  of  those  which  have  been  recited.  Upon 
this  state  of  facts  the  court  below  dismissed  the  bill. 

The  first  question  which  this  evidence  presents  is:  Was  the  deed 
of  February  15,  1902,  delivered  on  that  day,  and  did  it  convey  the 
property?  The  claim  of  this  property  as  his  homestead  in  his  sche- 
dules in  bankruptcy  and  otherwise  in  October  or  November,  1903, 
his  quitclaim  deed  of  it  to  Mrs.  Taylor  on  October  26th  in  that  year, 
his  interlineation  in  his  deed  of  February  15,  1902,  and  the  under- 
standing of  the  father  and  the  children  that  Mrs.  Taylor  should  have 
the  property  at  his  death,  are  facts  and  circumstances  indicating  that 
Mr.  Patten  and  Mrs.  Taylor  did  not  intend  that  this  property  should 
be  conveyed  to  her  in  1902,  which  have  received  careful  consideration. 
But  the  countervailing  facts  that  the  actual  possession  of  the  deed 
was  given  to  the  grantee  on  the  day  of  its  date  by  her  father  with  the 
remark,  "Here  is  your  deed  for  the  store,"  that  when  he  left  her 
home  to  go  to  his  own  after  he  recovered  from  his  illness,  he  took  his 
will  and  his  insurance  papers  which  were  in  the  desk  with  the  deed, 
but  left  the  latter,  that  the  deed  ever  after  February  15,  1902,  was 
in  the  dominion  and  possession  of  the  grantee  except  during  the  brief 
time  when  Mr.  Patten  made  the  interlineation  without  her  knowledge, 
and  that  he  testified  that  he  intended  that  the  deed  should  take  effect 
on  February  15,  1902,  outweigh  all  other  evidence  and  considerations 
in  this  case  and  convince  that  the  deed  was  delivered  on  the  day  of  its 
date,  and  that  the  parties  to  it  intended  it  to  evidence,  and  that  it  did 
constitute,  a  conveyance  of  this  property  to  Mrs.  Taylor  on  that  day, 
and  not  a  testamentary  disposition  of  it. 

Whether  the  conveyance  was  voluntary  or  was  made  in  considera- 
tion of  the  previous  deeds  from  the  children  to  Mr.  Patten  may  be 
a  debatable  question,  and  it  is  unnecessary  to  decide  it. 

A  voluntary  conveyance  by  an  insolvent  grantor  is  fraudulent  in 
itself,  because  such  a  deed  cannot  be  made  without  hindering  and 
defrauding  creditors.  Knatvold  v.  Wilkinson,  83  Minn.  265,  267, 
86  N.  W.  99 ;  Henry  v.  Hinman,  25  Minn.  199 ;  McCord  v.  Knowlton, 
79  Minn.  299,  82  N.  W.  589;  Kehr  v.  Smith,  20  Wall.  31,  35,  22  L. 
Ed.  313. 

But  a  voluntary  conveyance  by  a  solvent  grantor  to  his  child  is  not 
necessarily  voidable  by  the  grantor's  existing  creditors,  and  it  is  valid 
against  subsequent  creditors  in  the  absence  of  evidence  that  it  was 
made  with  intent  to  defraud  them.  There  is  a  statute  in  the  state  of 
Minnesota,  which  relates  to  this  subject,  and  which  reads: 
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•The  question  of  frandulent  Intent,  In  all  cases  arising  under  this  subdivi- 
sion, shall  be  deemed  a  question  of  fact,  and  not  of  law ;  and  no  conveyance 
or  charge  shall  be  adjudged  fraudulent  as  against  creditors  solely  on  the 
ground  that  it  was  not  founded  on  a  valuable  consideration."  Rev.  Laws 
Minn.  1905,  S  3500. 

The  want  of  a  consideration  is  only  a  circumstance  in  itself  insuf- 
ficient to  prove  a  fraudulent  intent,  but  from  which  and  other  cir- 
cumstances such  an  intent  may  be  inferred.  If  the  provision  for 
the  child  be  reasonable,  not  disproportionate  to  the  means  of  the 
grantor,  if  he  retain  ample  property  to  pay  his  existing  debts,  and 
if  there  be  no  actual  intent  to  hinder  or  defraud  creditors,  a  convey- 
ance may  be  sustained,  though  voluntary.  Salmon  v.  Bennett,  1  Conn. 
525,  547-549,  7  Am.  Dec.  237;  Kehr  v.  Smith,  20  Wall.  31,  35,  22 
L.  Ed.  313;  Lloyd  v.  Fulton,  91  U.  S.  479,  485,  23  L.  Ed.  363;  Jones 
V,  Clifton,  101  U,  S.  225,  227,  25  L.  Ed.  908 ;  Herring  v.  Richards 
(D.  C.)  3  Fed.  439,  443 ;  Filley  v.  Register,  4  Minn.  391  (Gil.  296,  300, 
309),  77  Am.  Dec.  522;  Young  v.  Heermans,  66  N.  Y.  374,  381.  The 
evidence  in  this  case  is  convincing  that  the  conveyance  by  Mr.  Patten 
to  his  daughter  was  not  disproportionate  to  his  means,  that  he  re- 
tained property  sufficient  to  pay  his  then  existing  debts,  and  that  neith- 
er he  nor  his  daughter  ever  had  any  intent  to  defraud  his  creditors. 

But  counsel  argue  that  the  provision  in  the  deed  that  the  grantor 
should  hold  the  possession  of  the  property  during  his  natural  life, 
and  the  facts  that  he  retained  possession  and  dominion  over  it,  and 
that  the  deed  was  not  recorded  until  August,  1903,  bring  it  under 
the  ban  of  the  rule  of  law  that  a  conveyance  in  trust  for  the  use  of 
the  person  making  the  same  is  void.  This  rule,  however,  is  inap- 
plicable to  conveyances  made  primarily  and  principally  for  the  use 
of  the  grantee,  in  which  the  reservation  to  the  grantor  is  secondary 
and  partial.  Camp  v.  Thompson,  25  Minn.  175,  180;  Curtis  v. 
Leavitt,  15  N.  Y.  9,  121,  122.  The  main  purpose  and  effect  of  the 
deed  under  consideration  was  to  convey  the  property  for  the  use  of 
the  grantee.  The  reservation  of  the  possession  for  the  use  of  the 
grantor  was  incidental  and  partial,  and  it  failed  to  subject  the  con- 
veyance to  the  rule  here  invoked.  The  retention  of  the  dominion  and 
possession  by  the  grantor  was  in  accord  with  the  express  terms  of  the 
deed,  and  the  evidence  convinces  that  this  deed  was  not  withheld  from 
the  record  by  either  the  grantor  or  the  grantee  with  any  intent  to  mis- 
lead or  deceive  the  creditors  of  the  former. 

A  careful  consideration  of  all  the  evidence  in  this  case  has  forced 
our  minds  to  the  conclusion  that  the  deed  to  Mrs.  Taylor  was  neither 
made  nor  withheld  from  the  record  with  the  intent  either  in  fact  or 
in  law  to  hinder  or  defraud  the  creditors  of  the  grantor,  and  the  de- 
cree below  is  accordingly  affirmed. 
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<154  Fed.  834.) 

In  re  THOMLINSON  CO.  et  aL 

(Circuit  Court  of  Appeals,  Eighth  Circuit     May  13,  1907.) 

No.  77. 

1.  Bankbuptct— Revision  of  Pboceedings— Petition— Time. 

Under  Act  Cong.  March  3,  1891,  c.  517,  S  11.  26  Stat.  829  [U.  S.  Comp. 
St.  1901.  p.  552].  providing  that  no  appeal  or  writ  of  error  by  which  any 
order,  Judgment,  or  decree  may  be  reviewed  in  the  Circuit  Court  of  Ap- 
peals shall  be  sued  out  except  within  six  months  after  the  entry  of  the 
order,  etc.,  sought  to  be  reviewed,  a  petition  to  revise  an  order  entered 
in  bankruptcy  proceedings,  denying  the  bankrupt's  motion  to  quash  the 
service  of  the  subpoena,  not  filed  within  six  months,  is  Ineffectual. 

[Ed.  Note. — ^Appeal  and  review  In  bankruptcy  cases,  see  notes  to  In  re 
Efegert,  43  C.  C.  A.  9.] 

2.  Same— Acts  op  Bankruptcy— Bux  of  Sale— Genebal  Assignment. 

A  business  concern,  being  in  financial  difficulties,  executed  au  instru- 
ment reciting  that,  whereas  they  were  Indebted  to  various  parties  whose 
claims  were  due,  and  that  they  were  unable  to  pay  the  same  in  the  reg- 
ular and  ordinary  course  of  business,  they  thereby  sold  and  set  over  to 
M.  in  trust  all  their  general  stock  of  merchandise,  book  accounts,  and  mat- 
ters receivable,  amounting,  etc.,  conditioned  that  M.  would  disiwse  of  and 
sell  the  same  according  to  his  judgment  at  retail  or  public  sale,  and  col- 
lect all  the  accounts,  and  with  the  proceeds  pay  pro  rata  all  their  credit- 
ors, a  list  of  whom  was  attached,  with  the  amounts  due  each,  and  to  re- 
turn any  surplus  to  the  grantors  on  demand.  Held,  that  such  instrument 
was  not  a  mortgage,  but  a  general  assignment  for  the  benefit  of  creditors, 
and  therefore  constituted  an  act  of  bankruptcy. 

On  Petition  for  Review. 

Edward  A.  Haid  (R.  N.  McConnell,  on  the  brief),  for  petitioners. 
Fred  S.  Caldwell,  for  respondent. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  This  is  an  original  petition,  filed  October 
1,  1906,  by  the  bankrupt  to  revise  in  matter  of  law  certain  proceedings 
taken  bv  a  bankruptcy  court  in  the  territory  of  Oklahoma  in  the  mat- 
ter of  Thomlinson  Company,  bankrupts.  That  court  on  May  26,  1905, 
denied  the  bankrupts'  motion  to  quash  service  of  the  subpoena,  and 
on  May  12, 1906,  ruled  that  a  certain  instrument  executed  by  the  bank- 
rupts was  a  general  assignment  for  the  benefit  of  creditors,  within  the 
meaning  of  section  3,  subd.  4  of  the  bankruptcy  act  of  1898,  as  amend- 
ed by  the  act  of  February  5,  1903,  and  thereupon  made  the  order  of 
adjudication.  To  revise  these  two  rulings,  deemed  by  the  petitioners 
to  be  erroneous,  the  present  proceeding  was  instituted. 

1.  The  petition  to  revise  was  filed  more  than  16  months  after  thp 
order  was  made  denying  the  motion  to  quash.  An  order  can  be  chal- 
lenged by  an  original  petition  in  this  court  only  when  filed  within  6 
months  after  it  was  made.  In  re  Holmes,  73  C.  C.  A.  491,  142  Fed. 
391 ;  Act  March  3,  1891,  c.  517,  §  11,  26  Stat.  829  [U.  S.  Comp.  St 
1901,  p.  552].  We  therefore  cannot  consider  the  merits  of  the  first 
question  submitted  to  us. 

2.  The  instrument  claimed  not  to  be  a  general  assigpiment  is  as 
follows : 
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"Bill  of  Sale. 

''Oklahoma  City,  Okla.,  Mardi  25,  '05. 

''Whereas,  the  undersigned  is  indebted  to  Tarious  parties  whose  claims  are 
now  due  and  payable,  and  that  the  undersigned  is  imable  to  pay  the  same 
in  the  regular  and  ordinary  course  of  business,  we  hereby  sell  and  set  OTer 
to  R.  N.*McCk)nnell,  Oklahoma  City,  Oklahoma,  in  trust  all  of  our  general 
stock  of  merchandise  situated  at  No.  6  West  Grand  Avenue,  said  city,  with 
all  our  book  accounts  and  matters  receivable,  amounting  to  about  $2,397.14, 
<!onditioned  that  said  R.  N.  Mc€k)nnell  will  according  to  his  Judgment  dis- 
pose and  sell  all  of  said  stock  of  goods  at  retail  or  public  sale,  and  collect 
all  of  said  accounts,  and  with  the  proceeds  pay  pro  rata  all  of  our  creditors, 
a  list  of  which,  with  their  address  and  respective  amounts  due,  is  hereto 
attached.  That  said  proceeds  as  fast  as  realized  by  said  trustee  is  to  be  paid 
over  whenever  there  Is  sufficient  funds  to  pay  10  per  cent,  dividend  after 
having  first  paid  whatever  necessary  expense  there  may  have  been  Incurred 
under  said  trust  by  way  of  replenishing  said  stock  and  conducting  said 
business  in  the  usual  retail  way.  Immediate  possession  is  hereby  given  to 
said  R.  N.  McConnell  on  this  day,  and  he  is  hereby  directed  to  proceed  and 
dispose  of  all  of  said  assets,  and  pay  all  of  said  indebtedness  so  far  as  the 
assets  will  pay,  and  any  surplus,  if  there  be  any,  returned  to  the  undersigned 
on  demand.  [Signed]    Thomlinson  Company, 

''Per  A.  Thomlinaon. 

''Witness:    L.  H.  Carr. 

"I  accept  the  above  and  foregoing  trust 
[Signed]    R.  N.  McConnell,  Trustee." 

McConnell  took  possession  of  the  property  conveyed,  and  proceed- 
ed to  execute  the  trust  imposed  upon  him.  In  our  opinion  the  instru- 
ment in  question  was  a  general  assignment  for  the  benefit  of  credit- 
ors within  the  true  meaning  of  the  bankruptcy  act,  and  was  an  act  of 
bankruptcy  warranting  the  adjudication.  The  "general  assignment" 
there  contemplated  is  to  be  taken  in  its  generic  sense,  and  embraces 
any  conveyance  at  common  law  or  by  statute  by  which  the  parties  in- 
tend to  make  an  absolute  and  unconditional  appropriation  of  the  prop- 
erty conveyed  to  raise  funds  to  pay  the  debts  of  the  vendor,  share  and 
share  alike.  Appolos  v.  Brady,  1  C.  C.  A.  299,  49  Fed.  401 ;  Bartlet 
v.  Teah  (C.  C.)  1  Fed.  768 ;  In  re  Gutwillig,  90  Fed.  475,  34  C.  C.  A. 
377,  92  Fed.  337;  In  re  Sievers  (D.  C.)  91  Fed.  366;  Davis  v.  Bohle, 
34  C.  C.  A.  372,  92  Fed.  325.  Such  a  conveyance  inevitably  thwarts 
operation  of  the  bankruptcy  act. 

The  instrument  now  under  consideration  conforms  fully  to  the  above 
definition.  It  makes  an  absolute  and  unconditional  conveyance  of  the 
debtor's  property  to  a  trustee  of  its  own  choosing,  to  be  sold  to  raise 
a  fund  for  the  payment  of  all  its  creditors,  share  and  share  alike.  It 
is  therefore  obnoxious  to  the  provisions  of  the  bankruptcy  act,  which 
confers  the  right  of  administering  an  insolvent  debtor's  estate  upon  a 
trustee  to  be  chosen  by  and  in  the  interest  of  the  creditors,  and  con- 
stitutes an  act  of  bankruptcy.  Rumsey  &  Sikemeier  Co.  v.  Novelty 
&  Machine  Mfg.  Co.  (D.  C.)  99  Fed.  699. 

The  general  statement  made  in  the  last-cited  case  by  the  writer  of 
this  opinion  when  district  judge,  that  the  conveyance  there  under  con- 
sideration contains  such  a  reservation  of  an  equity  or  such  a  condi- 
tion of  defeasance  as  made  it  a  mortgage  instead  of  a  general  assign- 
ment, upon  which  counsel  for  petitioners  now  place  some  reliance, 
was,  as  a  general  proposition,  independent  of  the  facts  of  that  case,  ill 
advised,  and  cannot  be  followed. 
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The  instrument  in  question  does  not  contain  any  of  the  elements 
of  a  mortgage,  as  insisted  upon  by  bankrupts'  coimsel.  The  idea 
that  it  was  intended  as  a  security  for  the  ultimate  pajrment  of  the 
debts  of  the  vendor,  or  that  a  reservation  of  a  right  to  redeem  when- 
ever the  vendor  should  pay  its  debts  was  intended,  is  not  remotely 
suggested  by  any  of  the  terms  of  the  instnmient ;  in  other  words,  there 
is  no  right  of  redemption  reserved.  The  provision  at  the  end  of  the 
instrument,  requiring  a  surplus,  if  any,  to  be  paid  to  the  vendor,  can- 
not be  regarded  as  such  reservation.  It  is  nothing  more  than  an  ex- 
pression of  what  the  law  implies.  If,  after  all  the  property  had  been 
disposed  of,  and  all  the  creditors  had  been  fully  paid  and  all  the  ex- 
penses satisfied,  any  surplus  remained,  it  belonged  as  a  matter  of  law 
to  the  debtor,  and  no  formal  statement  to  that  eflfect  can  change  the 
legal  and  obvious  import  of  the  instrument  from  a  general  assignment 
for  the  payment  of  debts  to  a  provision  for  their  security  in  the  nature 
of  a  chattel  mortgage. 

Having  disposed  of  the  last  question  on  its  merits  in  favor  of  the 
creditors,  a  consideration  of  their  motion  to  dismiss  the  petition  for 
technical  reasons  is  unnecessary.  It  will  therefore  be  formally  denied, 
and  the  petition  to  revise  will  be  dismissed.    It  is  so  ordered. 


(154  Fed.  836.) 

BOOTH  V.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Second  CJircuit    May  3,  1907.) 

No.  230. 

1,  Post  Officb— Use  of  Mails  to  Defbaud— CJonsolidation  of  Indictmentb. 

Rev.  St.  S  1024  [U.  S.  Ctomp.  St  1901,  p.  720],  authorizes  the  consolida- 
tion for  trial  of  indictments  for  using  the  malls  to  defraud  under  section 
5480  [U.  S.  Comp.  St.  1901,  p.  3696],  notwithstanding  the  fact  that  such 
Indictments  charge  offenses  not  committed  within  the  same  six  months 
and  which  could  not  be  Joined  In  one  Indictment  under  the  latter  section, 
and  in  the  aggr^ate  more  than  the  three  offenses  which  may  be  so  joined. 

2.  Cbiminai*  Law— Procbdueb— CJonsolidation  of  Indiothsnts. 

The  reversal  of  a  judgment  of  conviction  In  a  criminal  case  and  the 
remanding  of  the  case  for  a  new  trial  generally  leaves  the  trial  court  free 
to  proceed  as  though  the  cause  had  never  been  tried,  and  It  may  consoi- 
Idate  other  Indictments  for  trial  with  those  upon  which  the  first  trial 
was  had. 

[Ed.  Note. — Consolidation  of  and  trial  of  indictments  together,  see  note 
to  Dolan  v.  United  States,  69  O.  O.  A.  287.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

Edward  Lynn,  for  plaintiff  in  error. 
hytmn  M.  Bass,  for  defendant  in  error. 

Before    WALLACE,    LACOMBE,    and    TOWNSEND,    Circuit 
Judges. 

PER  CURIAM.     The  plaintiff  in  error  was  convicted  of  having 
devised  a  scheme  to  defraud  by  sending  communications  through  the 
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mail,  in  violation  of  section  5480  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  p.  3696],  and  the  assignments  of  error  raise  two  points: 

1.  After  a  conviction  and  sentence  under  indictments  numbered 
315,  316,  and  317,  which  had  been  consolidated  by  order  of  the  court 
below,  the  judgment  was  reviewed  by  this  court  upon  writ  of  error, 
and  was  reversed,  and  remanded  to  the  court  below  "for  a  new  trial, 
and  such  proceedings  as  according  to  right  and  justice  and  the  laws 
of  the  United  States  ought  to  be  had,"  and  a  mandate  accordingly  was 
issued  to  the  court  below.  Subsequent  to  the  filing  of  this  mandate 
in  the  court  below,  a  further  indictment  was  found  by  the  grand  jury, 
numbered  366.  The  latter  indictment  charged  oflfenses  some  of  which 
were  committed  at  later  dates  than  those  which  were  the  subject  of  the 
earlier  indictments. 

Before  the  trial  the  district  attorney  moved  to  consolidate  the  latter 
indictment  with  the  others.  This  motion  was  granted  by  the  court; 
and  against  the  objection  of  the  defendant,  a  new  trial  was  had  upon 
all  the  indictments  consolidated,  and  the  defendant  was  convicted  upon 
aU. 

We  think  there  was  no  error  in  allowing  the  consolidation  of  the  in- 
dictments and  the  trial  upon  all  the  counts.  Section  1024  of  the  Re- 
vised Statutes  authorizes  the  consolidation  of  such  indictments,  not- 
withstanding the  aggregate  offenses  are  more  in  number  than  can  be 
joined  in  one  indictment  under  section  5480  (In  re  Henry,  123  U.  S. 
372,  8  Sup.  Ct.  142,  31  L.  Ed.  174),  and,  this  being  so,  it  is  immaterial 
that  all  the  oflfenses  charged  may  not  have  been  committed  within  the 
same  six  months.  No  more  than  three,  committed  within  the  same 
six  months,  can  be  joined  in  one  indictment,  and  this  is  the  only  re- 
spect in  which  section  5480  infringes  upon  the  ordinary  procedure  or 
pleading  in  criminal  cases. 

The  terms  of  the  mandate  did  not  restrict  the  power  of  the  court  be- 
low to  the  trial  of  the  original  issues.  They  left  the  court  free  to  pro- 
ceed as  though  the  cause  had  never  been  tried. 

2.  We  have  examined  the  record  with  care  to  ascertain  whether  the 
evidence,  admitted  against  the  defendant's  objections,  concerning  of- 
fenses other  than  those  charged  in  the  indictments,  related  to  such  as 
were  sufficiently  similar  in  character,  and  sufficiently  related  in  time 
to  be  material  as  bearing  upon  the  quo  animo  or  fraudulent  intention 
of  the  defendant  in  the  transactions  which  were  charged  as  oflfenses 
in  the  indictment,  and  are  satisfied  that  it  was  admissible. 

The  judgment  is  aflBrmed. 
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a53  Fed.  532.; 

CITY  OF  GRAND  FORKS  v.  ALLMAN. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    April  22,  1907.) 

No.  2,465. 

1.  Municipal  Corporations— Actions  Against  por  Personal  Injurt— Coh- 

DiTioNS  Precedent. 

Under  Rev.  Code  N.  D.  1899,  §  2172,  which  requires  as  a  condition  prece- 
dent to  the  maintaining  of  an  action  against  a  city  for  a  personal  injury 
that  a  verified  claim  setting  forth  the  time,  place,  cause,  and  extent  of  the 
injury  shall  be  presented  to  the  mayor  and  common  council  for  audit  and 
allowance  within  sixty  days  after  the  happening  of  the  injury,  a  claim  Is 
duly  presented  where  It  is  presented  to  and  filed  by  the  city  auditor  within 
the  specified  time.i 

2.  Same— Obstruction  in  Streets— Dutt  to  Remove. 

It  is  the  duty  of  a  city  whenever  a  dangerous  obstruction  appears  in  its 
streets,  even  though  it  was  unauthorized,  to  use  reasonable  diligence  to 
remove  It,  and  what  constitutes  such  diligence  depends  on  the  facts  in 
each  case,  and  especially  upon  the  fact  whether  the  existence  and  danger- 
ous character  of  the  obstruction  was  known,  or  in  the  exercise  of  reasonable 
supervision  and  diligence  could  have  l>een  known  by  the  city  in  time  to 
have  caused  its  removal  before  it  produced  the  injury  complained  of. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  36,  Municipal  Ooipora- 
tlons,  §§  1612-1615.1 

3.  Same— Action  por  Personal  Injury— Quesphon  of  Negligence. 

In  an  action  against  a  city  to  recover  for  a  personal  injury,  it  was  shown 
that  when  walking  at  night  on  one  of  the  most  frequently  used  streets  of 
the  city,  plaintiff  fell  over  a  loose  plank  and  was  injured,  that  some  time 
before  a  water  pipe  had  been  temporarily  laid  in  the  street  upon  the  pave- 
ment and  covered  to  prevent  freezing,  and  that  the  plank  in  question  bad 
been  placed  on  the  covering  to  keep  It  in  place.  Although  It  was  not  so 
placed  by  authority  of  the  city,  it  had  been  there  for  a  week  or  more  prior 
to  the  injury.  Held,  that  under  such  evidence  the  question  of  the  city's 
negligence  was  properly  submitted  to  the  Jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  voL  36,  Municipal  Corpora- 
tions, §§  1745-1752.] 

4.  Trial— Verdict— Consistency  with  Special  Findings. 

A  general  verdict  for  the  plaintiff  in  an  action  against  a  city  to  recover 
for  an  injury  received  by  plaintiff  by  falling  over  an  obstruction  in  a 
street,  returned  under  instructions  which  authorized  such  verdict  If  the 
Jury  should  find  that  the  obstruction  had  been  there  for  such  length  of 
time  that  the  city  in  the  exercise  of  reasonable  care  should  have  known  of 
it,  is  not  inconsistent  with  the  answer  to  a  special  Interrogatory  stating 
that  the  Jury  were  unable  to  find  the  length  of  time  the  obstruction  had 
been  there,  where  the  evidence  tended  to  show  that  it  had  been  there  for 
a  number  of  days,  but  left  the  exact  length  of  time  uncertain. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  North  Dakota. 

Scott  Rex,  for  plaintiff  in  error. 

C.  J.  Murphy  and  Fred  S.  Duggan,  for  defendant  in  error. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

ADAMS,  Circuit  Judge.  Allman,  the  plaintiflf  below,  brought  this 
suit  against  the  city  of  Grand  Forks  to  recover  damages  for  injuries 
sustained  by  him  by  falling  over  an  obstruction  in  one  of  the  public 

1  See  note  at  end  of  case. 
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Streets  of  the  city.  He  recovered  a  judgment  in  the  Circuit  G>urt, 
and  the  city  on  this  writ  of  error  challenges  it  in  argument  and  brief 
for  three  reasons :  (1)  Because  there  was  no  preliminary  presentation 
of  the  claim  for  damages  given  to  the  city  as  required  by  section  2172 
of  the  Revised  Code  of  North  Dakota  of  1899;  (2)  because  there 
was  no  substantial  proof  of  negligence  on  the  part  of  the  city;  (3) 
'because  the  verdict  was  in  disharmony  with  the  special  findings  made 
ty  the  jury. 

Was  there  a  proper  preliminary  presentation  of  the  claim? 

Section  2172  of  the  Code  requires  as  a  condition  precedent  to  main- 
taining a  suit  of  this  kind  against  the  city  that  the  claim  "shall  within 
sixty  days  after  the  happening  of  such  injury  or  damage,  be  present- 
ed to  the  mayor  and  common  council  of  such  city  by  a  writing  signed 
by  the  claimant  and  properly  verified,  describing  the  time,  place,  cause 
and  extent  of  the  damage  or  injury."  On  February  6,  1905,  with- 
in 60  days  after  the  injury,  which  occurred  on  December  17,  1904, 
plaintiff  presented  to  the  city  auditor  a  claim  for  damages  correspond- 
ing to  the  requirements  of  section  2172,  supra,  and  the  same  was 
filed  by  the  auditor.  A  regular  meeting  of  the  council  was  to  be  held 
that  evening,  but  for  want  of  a  quorum  it  was  not  held  until  Feb- 
ruary 16th,  when  the  auditor  advised  the  council  of  the  filing  of  the 
claim  and  was  instructed  to  return  it  to  plaintiff  with  the  information 
that,  when  presented  according  to  the  requirement  of  the  statutes,  it 
would  be  considered. 

A  brief  reference  to  the  statutes  and  decisions  of  North  Dakota 
will  serve  to  show  that  the  filing  of  the  claim  with  the  auditor  was  a 
presentation  of  it  to  the  mayor  and  council  within  the  meaning  of 
the  law.  The  mayor  and  common  council  of  each  city  is  constituted 
a  board  of  audit  of  such  city.  Section  2171,  Rev.  Code  1899.  The 
<:ity  council  consists  of  the  mayor  and  aldermen.  Section  2172,  Rev. 
-Code,  1899.  Only  one  writing  signed  by  the  plaintiff  and  properly 
verified  is  contemplated  by  section  2172,  supra.  When  so  executed 
and  verified,  it  is  to  be  presented  to  the  mayor  and  council  "for  audit 
and  allowance."  Section  2174.  Giving  due  consideration  to  these 
provisions  of  the  statutes  considered  collectively,  we  cannot  agree 
with  counsel  for  the  city  that  the  claim  should  have  been  presented  to 
the  mayor  separately  from  the  council.  The  claim  manifestly  should 
be  so  presented  to  the  body  authorized  to  audit  it  as  to  secure  the  at- 
tention of  that  body,  and,  when  that  is  done,  it  would  seem  that  the 
requirement  of  the  statutes  has  been  complied  with.  It  was  there- 
fore properly  presented  to  the  mayor  and  common  council  sitting  to- 
gether as  a  board  of  audit.  The  mayor  constituting  one  member  of 
the  council  and  one  member  of  the  board  of  audit  was,  to  all  intents 
and  purposes,  presented  with  the  claim  when  it  was  presented  to  the 
council. 

There  obviously  must  be  some  way  of  presenting  a  claim  which 
the  city  cannot,  by  its  own  action,  thwart  or  prevent.  If  it  could 
only  be  presented  to  the  council  when  in  session,  that  body,  as  illus- 
trated in  this  case,  might  fail  to  meet  during  the  period  within  which 
the  claim  was  required  to  be  presented,  and  thus  by  its  own  wrong 
work  a  defeat  of  a  meritorious  claim.     It  was  sought  to  be  presented 
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on  February  6th,  when  a  regular  meeting  of  the  council  should  have 
been  held,  but  which,  without  any  fault  of  the  complainant,  was 
postponed  until  after  the  statutory  time  for  presenting  the  claim 
had  elapsed.  The  city  auditor  is  by  law  required  to  keep  his  office  at 
the  place  of  meeting  of  the  coimcil  or  elsewhere  as  directed  by  the 
council ;  to  keep  a  record  of  the  proceedings  of  the  council ;  to  be  the 
custodian  of  the  corporate  seal  and  of  all  papers  and  records  of  the 
council;  and  to  audit  and  adjust  all  claims  and  demands  against  the 
city  before  they  shall  be  allowed  by  the  council.  Sections  2168,  2170, 
Rev.  Code,  1899.  It  appears  from  these  provisions  and  from  the 
obvious  necessity  of  providing  an  effective  way  of  presenting  a  claim 
to  the  final  auditing  board  that  the  auditor  is  clearly  intended  to  be 
the  medium  of  approach  to  the  council,  and  that,  when  a  claim  is  pre- 
sented to  and  filed  with  him  for  audit  and  adjustment,  it  is  presented 
to  the  council ;  and  this,  we  understand,  has  been  so  held  in  the  recent 
case  of  Pyke  v.  City  of  Jamestown,  decided  by  the  Supreme  Court  of 
North  Dakota,  February  15,  1906,  and  reported  in  107  N.  W.  359, 
wherein,  after  referring  to  the  legislation  just  pointed  out,  it  is  said: 

**The  auditor  is  the  proper  official  channel  through  which  all  claims  for  dam- 
ages reach  the  city  council  and  Is  the  official  representative  of  the  city  council 
for  receiving  all  claims  and  demands  against  the  city,  including  claims  for 
personal  injuries." 

In  the  last-mentioned  case  a  large  number  of  authorities  are  cited, 
and  the  conclusion  there  reached  forcibly  commends  itself  to  our  ap- 
proval. 

Was  there  sufficient  evidence  of  negligence  to  justify  the  jury's 
finding  to  that  effect? 

The  streets  of  a  city  are  made  and  maintained  at  public  expense 
for  the  use  of  its  citizens  and  others  who  may  lawfully  pass  over 
them,  and  a  duty  is  cast  upon  a  city  to  exercise  all  reasonable  super- 
vision, care,  and  precaution  to  maintain  them  in  a  reasonably  safe 
condition  so  as  to  avoid,  as  far  as  possible,  injury  to  the  traveling 
public.  This  general  rule  necessarily  implies  a  minor  one  that  the  city 
must,  whenever  even  an  unauthorized,  dangerous  obstruction  ap- 
pears on  its  streets,  use  reasonable  diligence  to  remove  it.  This 
duty  is  imposed  upon  defendant  city  by  statute  (section  2148,  Rev. 
Code  1899,  subd.  10),  as  well  as  on  general  principles  of  law.  Barnes 
V.  District  of  Columbia,  91  U.  S.  540,  23  L.  Ed.  440 ;  District  of  Co- 
lumbia V.  Woodbury,  136  U.  S.  450,  10  Sup.  Ct.  990,  34  L.  Ed.  472. 
What  is  such  diligence  depends  upon  the  facts  of  eadi  case,  and  par- 
ticularly upon  the  fact  whether  the  existence  and  dangerous  character 
pf  an  obstruction  has  been  known,  or  in  the  exercise  of  reasonable 
supervision  and  diligence  could  have  been  known,  by  the  city  long 
enough  to  enable  it  to  remove  it  or  cause  it  to  be  removed  before  an 
accident  happens. 

The  foregoing  propositions  of  law  are  not  disputed  by  either  side, 
and  were  in  substance  and  effect  given  by  the  learned  trial  judge 
to  the  jury  in  this  case.  What  are  the  facts?  Plaintiff  on  the  even- 
ing of  December  17,  1905,  when  dark,  was  walking  with  two  friends 
from  East  Grand  Forks  to  Grand  Forks.  He  had  just  crossed  the 
bridge  connecting  the  two  places,  and  was  walking  from  the  west 
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end  of  the  bridge  sidewalk  across  a  corner  of  the  public  street  to  the 
main  sidewalk,  which  did  not  align  with  the  bridge  sidewalk.  Pedes- 
trians customarily  walked  there  in  traveling  between  the  two  places. 
As  plaintiff  was  making  this  crossing  he  fell  over  a  loose  plank  which 
had  been  placed  over  an  iron  water  pipe  lying  temporarily  for  a 
short  distance  on  the  surface  of  the  paved  street  while  the  regular 
water  pipe  was  undergoing  repair.  On  November  24th,  three  weeks 
before  the  accident,  the  iron  pipe  was  laid  across  the  street  and  two 
planks,  one  on  either  side  of  it,  were  spiked  down  to  the  street  to 
hold  the  pipe  steady  and  to  permit  traffic  over  it  without  injuring  it. 
Some  time  thereafter  manure  was  placed  over  the  pipe  to  keep  it 
from  freezing,  and  it  was  claimed  by  the  plaintiff  that  the  loose  plank 
was  placed  there  to  hold  the  manure  down.  This  was  vigorously 
denied  by  the  city.  In  the  argument  before  us  it-  seems  to  have 
been  assumed  as  a  fact  that  the  city  did  not  originally  authorize  the 
placing  of  the  loose  plank  over  the  pipe  line,  and  counsel  for  plaintiff 
concede  for  argument's  sake  that  on  the  evidence  adduced  the  as- 
sumption was  warranted.  Notwithstanding  that  concession,  it  is  an 
indisputable  fact  that  the  plank  was  there  on  the  evening  in  ques- 
tion, that  it  was  a  dangerous  obstructioa  to  the  street,  and  that  plain- 
tiff fell  over  it  and  was  injured. 

The  plank  was  there  at  the  time  of  and  immediately  before  the 
accident  serving  a  purpose  which  reasonably  implied  some  perma- 
nency. The  city  introduced  several  witnesses  who,  after  showing 
that  it  was  more  or  less  probable  that  they  would  have  noticed  the 
plank  if  it  had  been  there  any  length  of  time,  testified  that  they  had 
not  seen  it  before  the  accident.  Other  witnesses  called  by  plaintiff 
testified  to  the  contrary.  The  sheriff  of  the  county  testified  that  he 
had  noticed  it  lying  there  three  or  four  days  before  the  accident; 
that  when  he  saw  it  it  was  lying  somewhat  crosswise  of  the  pipe, 
but  that  he  straightened  it  out  so  as  to  cover  the  pipe,  remarking  at 
the  time  that  "somebody  is  going  to  fall  down  here  and  get  hurt." 
Another  witness  testified  that  it  had  been  there  a  week  or  10  days  be- 
fore the  accident. 

Without  further  specification,  it  is  sufficient  to  say  that  there  was 
evidence  from  which  the  jury  might  have  found  that  the  loose  plank 
in  question  had  been  there  for  at  least  a  week  before  the  injury. 

If,  now,  the  city  in  the  exercise  of  reasonable  care  ought  to  have 
known  of  the  obstruction  within  that  time,  its  duty  was  to  remove  it 
or  take  the  consequences.  We  think  there  was  ample  evidence  to 
warrant  the  finding  which  the  jury  made  on  that  issue  in  favor  of  the 
plaintiff.  The  city  had  many  duties,  which  appropriately  required 
daily  supervision  and  inspection  of  its  most  frequented  streets,  im- 
posed upon  it  by  law.  Section  2148,  Rev.  Code  1899.  Among  them 
was  to  light  and  clean  streets  and  prevent  and  remove  obstructions 
therefrom.  The  obstruction  in  question  was  on  a  street  very  fre- 
quently traveled,  forming  a  connecting  link  between  two  important 
localities.  It  had  been  there  several  days  and  its  dangerous  condition 
had  been  the  subject  of  comment  by  one  of  the  most  important  officers 
of  the  county.  It  is  difficult  in  cases  of  this  kind  to  lay  down  defi- 
nite rules  for  the  determination  of  the  issue  of  reasonable  care.    What 
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would  import  knowledge  of  an  obstruction  in  one  locality  would 
necessarily  be  different  from  what  would  do  it  in  another.  The  ob- 
ligation of  care  and  inspection  is  more  imperative  where  the  street 
is  much  used  than  where  it  is  little  used,  and  reasonable  care  might 
be  different  for  each  place.  Considerations  like  these  make  the  is- 
sue in  question  peculiarly  appropriate  for  a  jury.  For  some  illus- 
trative cases  where  the  existence  of  an  obstruction  for  a  short  period 
of  time  has  been  held  sufficient  to  charge  defendant  with  constructive 
knowledge  of  it  reference  may  be  made  to  Carrington  v.  City  of  St 
Louis,  89  Mo.  208,  1  S.  W.  240,  58  Am.  Rep.  108 ;  Straub  v.  Citv  of 
St.  Louis,  175  Mo.  413,  75  S.  W.  100 ;  Mayor  v.  Johnson,  84  Ga.  '279, 
10  S.  E.  719 ;  Larson  v.  Grand  Forks,  3  Dak.  307,  19  N.  W.  414.  In 
the  last-mentioned  case  it  is  said: 

"Whether  the  corporation  had  notice  or  was  negligently  Ignorant  Is  a  ques- 
tion of  fact  for  the  Jury.  Notice  will  be  Inferred  if  the  defect  in  the  street  or 
sidewalk  has  existed  for  a  considerable  length  of  time  or  from  the  fact  that  the 
defect  had  existed  so  long  as  to  render  it  notorious." 

See,  also,  to  the  same  effect,  Thompson  on  Negligence,  761. 

Was  the  general  verdict  inconsistent  with  the  special  findings? 

The  Code  of.  North  Dakota  empowers  the  courts  of  that  state  to 
require  the  jury  to  make  special  findings  of  fact,  and  provides  that^ 
if  they  are  inconsistent  with  the  general  verdict  as  found,  a  judg- 
ment as  required  by  the  special  verdict  shall  be  entered.  The  court 
below  pursued  that  practice  and  submitted  to  the  jury  the  following 
questions,  to  which  answers  were  made  as  stated  after  each  question: 

"(1)  How  many  planks  were  used  In  the  structure  In  question  when  it  was 
put  down  on  November  24,  1904?    Ans.  Two. 

"(2)  Were  such  planks  pplked  down  to  the  pavement?    Ans.  Yes. 

"(3)  Was  the  plank  which  tripped  the  plaintiff  one  that  was  laid  November 
24,  1904,  or  one  that  was  subsequently  laid?    Ans.  Subsequently  laid. 

"(4)  If  you  find  in  answer  to  question  3  that  the  plank  which  tripped  plain- 
tiff was  placed  subsequent  to  November  24,  1904,  for  what  time  previous  to  th<> 
accident  had  It  been  continuously  at  the  point  of  the  accident?  Ans.  We  don'l 
know." 

The  contention  is  that  the  finding  that  the  jury  did  not  know  how 
long  the  plank  which  tripped  plaifttiff  had  been  located  there  is  in- 
consistent with  the  general  finding  under  the  court's  charge  to  the  ef- 
fect that  it  had  been  there  continuously  for  such  a  time  that  the  city 
in  the  exercise  of  reasonable  care  should  have  discovered  it.  We  fail 
to  discover  any  inconsistency  in  this.  The  jury  under  the  evidence 
gave  a  very  proper  answer  to  the  last  question  propounded  to  them. 
The  proof  rendered  an  accurate  answer  difficult.  The  witnesses  placed 
the  time  variously  from  four  to  ten  days.  It  does  not  follow  that  the 
jury  could  not  properly  find  that  the  plank  had  been  there  long  enough 
to  charge  the  city  with  knowledge  of  its  existence  merely  because  it 
was  unable  to  definitely  and  accurately  tell  the  number  of  days  it  had 
been  there. 

There  is  an  assignment  of  error  predicated  on  the  court's  refusal 
to  instruct  a  verdict  for  defendant  based  on  the  grounds  that  there 
was  no  proof  of  defendant's  negligence,  but  was  proof  of  plaintiff^'s 
contributory  negligence.  Proof  tending  to  show  defendant's  negli- 
gence has  already  been  considered,  and  it  is  sufficient  to  say  that  ia 
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our  opinion  the  issue  of  contributory  negligence  was  properly  left  to 
the  jury,  and  its  finding  thereon  is  conclusive.  The  case  was  tried 
below  with  great  fairness  and  impartiality,  which  specially  charac- 
terized the  charge  to  the  jury,  and  we  find  no  reason  to  attribute 
the  result  to  either  prejudice  or  sympathy,  as  suggested  by  defendant's 
counsel. 

The  judgment  should  be  affirtned. 

NOTE. 

SviEeieaoy  of  Preiontation,  Servlee,  or  Filins  of  Clalnti  for  Porional 

Injiirief,  or  Notice  THereof ,  as  Condition  Prooedont  to 

Actions  ASAii^t  Municipal  Corporation*. 

I.  In  Qbnebal. 

[a]  (Mass.  1880)  The  notice  required  by  St  1877,  c.  234,  §§  3,  4,  before- 
bringing  an  action  for  an  injury  occasioned  by  a  defect  in  a  highway,  may  be 
given  by  the  person  injured  or  by  any  other  person  in  his  behalf. — Mitchell 
T.  City  of  Worcester,  129  Masa  525. 

[b]  (Minn.  1901)  Notice  of  claim  of  damages  against  an  incorporated  village 
for  injuries  caused  by  a  defective  sidewalk,  required  by  Laws  1897,  c.  248,  when 
served  on  the  village  recorder,  as  custodian  of  the  records  of  the  coimcll,  must 
be  served  on  him  at  his  office  or  place  of  transacting  the  official  business  per- 
taining to  his  office.—Peterson  v.  Village  of  Ck)kato,  84  Minn.  205,  87  N.  W.  615. 

[c]  (N.  Y.  1904)  Under  Laws  1886,  p.  801,  c.  572,  providing  that  the  plaintiff 
in  an  action  against  a  city  for  personal  injuries  shall  file  notice  of  claim  with 
the  comptroller,  and  a  notice  of  intention  to  sue  with  the  corporation  counsel, 
a  notice  must  be  filed  as  to  each  claim,  and  hence  a  parent,  in  an  action  for 
injury  to  his  Infant  son,  cannot  rely  on  the  notice  filed  on  behalf  of  the  son. 
— Seliger  v.  City  of  New  York,  88  N.  Y.  Supp.  1003. 

[d]  (N.  Y.  1906)  Under  Laws  1898,  p.  438,  c.  182,  S  461,  relating  to  charter* 
for  cities  of  the  second  class,  and  requiring  written  notice  of  an  accident  al- 
leged to  have  resulted  from  the  negligence  of  a  city  to  be  served  on  the  common 
council  within  three  months  of  the  accident,  describing  the  time,  place,  cause, 
etc.,  of  the  injuries,  where  a  fatal  accident  occurred  August  1st,  letters  testa- 
mentary being  issued  October  19th,  a  notice  served  by  decedent's  administra- 
trix on  the  president  of  the  common  council  October  22d,  and  delivered  by 
such  president  to  the  council  at  its  first  meeting  was  a  sufficient  compliance 
with  the  statute,  though  there  was  no  meeting  of  the  council  between  October 
1st,  and  November  5th,  at  which  time  the  notice  was  delivered. — Blount  v. 
City  of  Troy,  110  App.  Dlv.  609,  97  N.  Y.  Supp.  182. 

[e]  (N.  Y.  1906)  A  city  charter  (Laws  1897,  p.  432,  c.  360,  §  33)  provides  that 
no  action  shall  be  maintained  against  the  city  for  personal  Injuries  unless  no- 
tice of  claim  shall  have  been  filed  within  one  month  after  such  injuries  shall 
have  been  received.  The  statutory  constructioni  law  (Laws  1892,  p.  1490,  c. 
677,  fi  26)  provides  that  the  number  of  months  after  a  certain  day  shall  be 
computed  by  counting  such  number  of  months  from  such  day,  exclusive  of  the 
calendar  month  in  which  such  day  occurs,  and  shall  include  the  day  of  the 
month  in  the  last  month  so  counted  having  the  same  numerical  order  In  days 
of  the  month  as  the  day  from  which  the  computation  Is  made.  Section  27  of 
the  same  law  provides  that,  in  computing  any  specific  number  of  days,  weeks, 
or  months  from  a  specified  event,  the  day  upon  which  the  event  happens  Is 
deemed  the  day  from  which  the  reckoning  is  made.  Held  that,  where  a  person 
was  Injured  February  10th,  a  notice  filed  on  March  11th  was  one  day  too  late. 
Order  (1904)  100  App.  Dlv.  25,  90  N.  Y.  Supp.  858,  affirmed.— Biggs  v.  City  of 
Geneva,  184  N.  Y.  580,  77  N.  E.  1182. 

[f]  (N.  Y.  1906)  Where  plaintiff  was  rendered  mentally  incompetent  by  an 
injury  sustained  by  defect  in  one  of  defendant's  streets,  and  he  served  notice 
of  his  injuries  within  three  months  after  his  mental  incapacity  was  removed, 
the  notice  was  served  in  time,  within  Oswego  City  Charter,  S  345,  requlrins^ 
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notice  of  claim  within  three  months  after  the  Injury. — Forsyth  ▼.  City  of  Oswe- 
go, 114  App.  DIv.  616,  99  N.  Y.  Supp.  1022. 

[g]  (Wis.  1899)  Rev.  St  1878,  S  1339,  providing  that  notice  In  writing  of  an 
Injury  by  defects  In  a  highway  shall  be  "given  to  the  town  supervisor,"  la 
sufficiently  complied  with  where  the  notice  Is  sent  by  mall  to  and  received  by 
the  supervisor. — Small  v.  Town  of  Prentice,  102  Wis.  256,  78  N.  W.  415. 

II.  Copies  ob  Obal  Statements. 

[a]  (Mass.  1881)  Statements  of  the  time,  place,  and  cause  of  an  Injury  due 
to  a  defect  In  a  street,  made  to  a  police  officer  by  a  friend  who  witnessed  the 
accident  and  was  requested  by  the  Injured  party  to  notify  the  police,  without 
disclosing  that  he  was  acting  for  the  Injured  party,  or  mentioning  damages 
or  his  reasons  for  making  the  statements^  Is  not  a  sufficient  notice  to  the  city, 
under  St  1877,  c.  234,  S§  3,  4.— McNulty  v.  aty  of  Cambridge,  130  Mass.  275. 

[b]  (Mass.  1881)  Statements  of  the  time,  place,  and  cause  of  an  Injury  due 
to  a  defective  street  and  that  the  party  Injured  Intended  to  sue  the  city,  made 
by  him  to  a  police  officer  during  a  friendly  call  of  the  latter,  is  Insufficient 
notice  to  the  city,  under  St  1877,  c.  234,  notwithstanding  the  injured  party  and 
a  third  person,  who  was  also  present  may  have  understood  that  he  was  adr 
dressing  the  officer  In  his  official  capacity. — Miles  v.  City  of  Lo^nn,  130  Mass. 
89a 

[c]  (Mass.  1881)  Information  of  the  time,  place,  and  cause  of  an  Injury  from 
a  defective  street,  given  by  the  Injured  party  to  a  police  officer  who  had  called 
upon  him,  without  Informing  the  officer  that  he  Intended  such  Information  as 
the  statutory  notice  to  the  city,  is  not  a  compliance  with  St  1877,  c.  234,  al- 
though the  Injured  party  supposed  the  officer  had  called  officially  to  learn 
the  circumstances  of  the  accident  and  he  In  fact  reported  the  Information  re- 
ceived by  him  at  the  police  station  on  the  same  day. — Mooney  v.  City  of  Salem, 
130  Mass.  402. 

[d]  (Mass.  1881)  A  notice  given  in  a  casual  conversation  with  a  police  of- 
ficer of  the  city  by  the  attending  physician  of  the  injured  person,  but  not  at 
his  request  nor  on  his  behalf,  is  not  sufficient  under  St.  1877,  c.  234. — ^Roach  v. 
City  of  Somerville,  131  Mass.  189. 

[e]  (Mass.  1890)  The  notice  required  by  Pub.  St  c.  62,  §§  19,  21,  to  be  given 
by  a  person  injured  In  his  person  or  property  by  a  defect  In  a  highway,  may, 
under  Pub.  St.  c.  27,  S  117,  be  served  by  an  officer  upon  the  city  or  town  by  an 
attested  copy. — Whitney  v.  City  of  Lowell,  151  Mass.  212,  24  N.  B.  47. 

[f]  (Minn.  1899)  Notice  of  Injury  Is  properly  given,  and  the  claim  Is  properly 
presented,  by  delivering  a  copy  or  copies  of  the  original  written  notice  and 
claim  to  compensation. — Kelly  v.  City  of  Minneapolis,  77  Minn.  76,  79  N.  W.  653. 

[g]  (Minn.  1902)  A  notice  to  a  village  of  an  injury  received  on  a  sidewalk, 
before  action  commenced,  was  given  to  the  recorder  of  the  village.  The  no- 
tice was  In  proper  form,  but  was  a  carbon  copy ;  but  there  was  a  reasonable 
identification  of  the  copy,  and  there  was  no  claim  that  the  village  did  not 
have  knowledge  of  the  Injury  through  such  notice.  Held,  that  the  notice  was 
sufficient— LJungt)erg  v.  Village  of  North  Mankato,  87  Minn.  484,  92  N.  W.  401. 

[h]  (N.  Y.)  Under  a  charter  requiring  that  all  claims  against  the  city  for 
injuries  shall  be  presented  to  the  comptroller,  duly  verified.  It  Is  sufficl^t  in 
the  absence  of  objection,  if  the  original  claim,  signed  and  verified,  is  shown  to 
the  comptroller,  and  a  copy  left  with  him. — (1888)  Magee  v.  City  of  Troy,  48 
Hun,  383.  1  N.  Y.  Supp.  24,  judgment  affirmed  (1890)  119  N.  Y.  640,  23  N.  B. 
1148;   (1891)  McDonald  v  Same,  59  Hun,  6ia  13  N.  Y.  Supp.  385. 

[1]  (N.  Y.  1901)  Auburn  CJlty  Charter,  §  140,  provides  that  no  action  shall  be 
maintained  against  such  city  for  any  personal  injury  resulting  from  a  defective 
sidewalk  unless  a  written  notice  of  the  Injury,  with  notice  of  an  Intent  to  sue 
the  city  therefor,  shall  be  filed  In  the  dty  clerk's  office  within  60  days  after 
such  Injury,  Is  not  complied  with  by  merely  saying  to  the  derk  at  the  time  of 
filing  notice  of  Injury  that  it  is  the  party's  Intention  to  bring  suit — ^De  Vore 
V.  City  of  Auburn,  64  App.  Div,  84,  71  N.  Y.  Suop.  747. 

[j]  (N.  Y.  1907)  Under  section  322  of  the  village  law  (Laws  1897,  p.  453.  c. 
414)  an  action  for  personal  Injuries  cannot  be  maintained  against  the  village, 
unless  a  verified  statement  of  the  nature  of  the  claim  and  of  the  time  and 
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place  at  which  such  Injuries  were  received  Is  filed  with  the  village  clerk  within 
six  months  after  the  cause  of  action  accrued.  Plaintiff's  lawyers  made  out 
the  statement,  and  plaintiff  verified  it;  but  the  lawyer,  instead  of  filing  the 
<Higinal  statement,  filed  a  carbon  copy  thereof,  which  was  received  without 
objection  by  the  clerk.  Held  that,  the  original  statement  having  been  pro- 
duced on  the  trial  and  the  village  not  being  misled,  there  was  a  substantial 
compliance  with  the  statute. — Scheer  v.  Village  of  Perry,  103  N.  Y.  Supp.  lOiS. 

III.  To  OouNCHi  OB  Otheb  Govebninq  Body,  ob  Membebs  ob  Rbpbesbntatives 

Thebeof. 

[a]  (Oolo.  1895)  Handing  a  notice  to  an  alderman  is  not  service  on  the  city 
council,  within  a  provision  of  the  city  charter  requiring  the  giving  of  written 
notice  to  the  mayor  or  city  council  before  the  city  can  be  made  liable  for  an 
injury  received  on  its  streets. — City  of  Denver  v.  Saulcey,  6  Colo.  App.  420, 
38  Pac.  1098. 

[b]  (Mass.  1887)  Under  Pub.  St.  c.  52,  S  21,  which  requires  the  service  of  a 
notice  by  a  person  claiming  compensation  for  injuries  caused  by  a  defect  In 
a  highway  on  **the  mayor,  the  city  clerk,  or  the  treasurer,"  a  notice  handed 
by  the  person  injured  to  an  alderman,  who  caused  it  to  be  acted  upon  by  the 
board  of  aldermen,  after  which  it  was  delivered  to  the  city  clerk  in  the  regular 
course  of  the  business  of  the  board,  is  sufficiently  served. — ^Wormwood  v.  City 
of  Waltham,  144  Mass.  184, 10  N.  E.  800. 

[c]  (Minn.  1888)  Where  notice  of  a  claim  for  injuries  sustained  from  de- 
fects in  a  street,  etc.,  has  been  served  on  the  mayor  or  recorder,  as  required 
by  section  18,  c.  7,  of  the  charter  of  the  city  of  Austin,  the  claim  need  not  be 
presented  to  the  common  council  under  section  14,  c.  11,  providing  that  all 
claims  against  the  city  shall  be  so  presented. — Clark  v.  City  of  Austin,  38  Minn. 
487,  38  N.  W.  615. 

[d]  (Mhm.  1893)  Sp.  Laws  1885,  c.  7,  5  19,  requiring  notice  of  injuries  re- 
ceived from  defective  streets  to  be  served  on  the  mayor  or  city  clerk  within 
30  days  after  tiie  injury,  is  complied  with  by  service  of  notice  on  the  city  clerk 
and  Its  presentation  to  the  council  within  proper  time,  although  the  notice  is 
addressed  to  the  mayor  and  city  council. — ^Johnson  v.  City  of  St.  Paul,  52 
Minn.  364,  54  N.  W.  735. 

[e]  (Minn.  1898)  Laws  1897,  c.  248,  requiring  notice  to  cities  or  villages  of 
any  Injury  for  which  damages  are  r«iuired  as  a  condition  precedent  to  lia- 
bility, is  not  satisfied  by  notice  given  to  the  mayor.  It  must  be  given  to  the 
council  or  other  governing  body  of  the  municipality. — ^Doyle  v.  -City  of  Duluth, 
74  Minn.  157,  76  N.  W.  1029. 

[f]  (Minn.  1899)  Where  the  notice  of  an  Injury  from  a  defective  sidewalk 
Is  presented  to,  and  left  with,  the  clerk  having  charge  of  the  records  and  files 
of  the  council,  at  a  meeting  thereof,  and  is  by  him  then  presented  and  read  to 
the  council,  the  notice  is  properly  served  on,  and  presented  to,  the  council. — 
Lyons  V.  City  of  Red  Whig,  76  Minn.  20,  78  N.  W.  86a 

[g]  (Mhm.  1899)  Under  Laws  1897,  c.  248,  requiring  notice  to  be  given  to 
the  conunon  council  or  other  governing  body  of  a  municipality  as  a  condition 
precedent  to  the  bringing  of  an  action  against  it  for  Injuries  sustained  by  Its 
negligence,  a  notice  directed  to  such  council,  and  delivered,  for  filing,  to  the 
recorder  or  other  officer  having  the  custody  of  the  records  and  files  of  the 
council,  within  the  time  limited  by  the  statute  is  sufficient — Roberts  v.  Village 
of  St  James,  76  Minn.  456,  79  N.  W.  519. 

Pi]  (Minn.  1899)  Laws  1897,  c.  248,  fi  1,  providing  that  notice  of  an  Injury 
shall  be  given  and  the  claim  presented  to  the  council  or  other  governing  body 
of  the  municipality  within  30  days  after  the  injury,  is  complied  with,  where 
the  governing  body  Is  not  in  session  at  the  time  of  service,  by  directing  the 
notice  to  the  council  or  other  governing  body,  and  then  delivering  It  to  the 
officer  having  the  care  and  custody  of  the  records  and  files  of  such  body,  within 
the  time  fixed  by  statute.— Kelly  v.  City  of  Minneapolis,  77  Minn.  76,  79  N.  W. 
653. 

[1]  (Minn.  1901)  Where  notice  of  a  claim  for  injuries  caused  by  a  defective 
sidewalk  is  properly  served  on  the  recorder,  as  custodian  of  the  records  of  the 
village  council,  It  is  immaterial,  in  so  far  as  the  right  of  recovery  against  the 
83  COA.— 86 
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municipality  Is  concerned,  whether  the  recorder  presented  the  same  to  the  vil- 
lage council  for  their  action  or  not — Peterson  v.  Village  of  Gokato,  84  Minn. 
205,  87  N.  W.  615. 

[J]  (Minn.  1903)  Where  a  traveler  Is  Injured  hy  an  obstruction  placed  in  a 
street  by  the  park  board  of  a  city,  notice  Is  properly  giyesa  to  the  dty,  and  not 
to  the  park  board,  under  Laws  1897,  p.  459,  c.  248,  requiring  that  notice  shall 
be  given  to  the  city  council  or  other  governing  body  of  the  clly. — ^Kleopfert  v. 
City  of  Minneapolis,  90  Minn.  15$,  95  N.  W.  90& 

[k]  (N.  Y.  1903)  Under  Laws  1892,  p.  1489,  c.  677,  9  20,  providing  that  when 
a  notice  is  required  to  be  given  to  a  board  or  body,  service  on  the  clerk  or 
chairman  shall  be  sufficient,  service  on  the  president  of  the  common  council  of 
notice  of  a  claim  against  a  city  for  injuries  is  a  sufficient  compliance  with  a 
statute  requiring  such  notice  to  be  served  on  the  common  council. — ^Mclntee 
V.  City  of  Mlddletown,  80  App.  Div.  434,  81  N.  Y.  Supp.  124. 

[1]  (N.  Y.  1905)  Oneida  Village  Charter,  Laws  1894,  p.  1564,  c.  620,  tit  10, 
§  33,  provides  that  all  claims  against  the  village  for  defective  streets  must  be 
presented  to  the  board  of  trustees  within  60  days  after  the  happening  of  the 
injury.  Title  4,  S  4,  p.  1520,  requires  the  village  clerk  to  act  as  clerk  of  the 
board,  and  to  keep  a  book  in  which  to  enter  the  date,  time,  and  manner  of 
service  of  notices.  Statutory  Construction  Law,  Laws  1892,  p.  1489,  a  677, 
I  20,  provides  that  when  a  notice  is  required  to  be  given  to  a  board,  service 
on  the  clerk  thereof  shall  be  sufficient  Held,  that  service  on  the  clerk  of  a 
claim  for  injuries  from  a  defective  street  was  sufficient,  though  not  made 
at  a  meeting  of  the  board,  and  though  he  failed  to  present  the  claim  to  the 
board.— Dobson  v.  Village  of  Oneida,  106  App.  Dlv.  377,  94  N.  Y.  Supp.  958. 

[m]  (N.  D.  1906)  Plaintiff  delivered  her  verified  claim  for  damages  for  per- 
sonal injuries  to  the  mayor  at  his  office.  A  copy  was  delivered  to  the  auditor 
outside  of  his  office  accompani^  by  a  statement  of  what  the  paper  was  and  a 
request  that  it  be  presented  at  the  next  meeting  of  the  council.  Held^  that 
the  claim  was  presented  to  the  mayor  and  council  within  the  meaning  of  Rev. 
Codes  1899,  H  2172,  2173,  providing  for  such  presentation.— Pyke  v.  City  of 
Jamestown,  107  N.  W.  359. 

[n]  (N.  D.  1906)  The  city  auditor  is  an  official  representative  of  the  city 
council  for  the  purpose  of  receiving  claims  against  the  city,  including  claims 
for  personal  Injuries  to  be  presented  to  the  council  under  Rev.  Codes  1899,  S 
2172.— Pyke  v.  City  of  Jamestown,  107  N.  W.  359. 

[o]  (Tex.  1897)  The  notice  required  to  be  given  as  a  condition  precedent  tt> 
an  action  against  a  city  for  personal  Injuries  must  be  given  to  the  "city  coun- 
cil," as  prescribed  by  the  charter ;  notice  to  the  city  secretary  being  insuffidait 
— Olty  of  Ft  Worth  v.  Shero  (Tex.  CJlv.  App.)  41  S.  W.  704. 

[p]  (Wash.  1902)  Where  a  dty  charter  requires  that  one  dahning  to  have 
been  Injured,  owing  to  the  city's  negligence,  shall  file  a  claim  with  the  city 
council,  a  presentment  to  the  city  clerk  Is  sufficient — Durham  v.  City  of  Spo- 
kane, 27  Wash.  615,  68  Pac.  383. 

[q]  (Wia  1899)  A  claimant  for  personal  Injuries  against  a  city  suffldently 
presents  his  claim  to  the  city  council  by  filing  it  with  the  dty  clerk  for  presen- 
tation to  the  council,  within  Laws  1889,  c.  197,  §  139,  prohibiting  the  mainte- 
nance of  an  action  of  tort  against  a  city  without  presentment  of  the  claim  to 
the  council.— Bacon  v.  City  of  Antlgo,  103  Wis.  10,  79  N.  W.  31. 

IV.  To  OmosBS  OB  Othbb  Representatives. 

[a]  .(Mass.  1883)  A  notice  to  a  city  that  a  person  has  been  injured  by  a  de- 
fect in  a  highway,  If  delivered,  in  the  city  derk's  office,  to  the  assistant  derk, 
In  the  absence  of  the  derk,*  is  duly  served  on  the  city. — McCabe  v.  City  of  CJam- 
bridge,  134  Mass.  484. 

[b]  (Minn.  1899)  The  notice  of  injury  required  to  be  given  to  the  mayor  or 
dly  derk,  under  the  Minneapolis  charter  {Bp.  Laws  1881,  c.  76,  subc  8,  §  20). 
before  an  action  can  be  maintained  on  account  of  such  Injury,  can  be  given 
and  served  on  the  assistant  dty  clerk. — Kelly  v.  City  of  Minneapolis,  77  Minn. 
76,  79  N.  W.  653. 

[c]  (N.  T.  1888)  Laws  1886,  c.  572,  providing  that  no  action  against  a  city 
having  50,000  inhabitants  or  over  for  damages  for  personal  injuries  caused  by 
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negligence  of  the  city  sliall  be  maintained,  unless  notice  of  intention  to  com^ 
mence  the  action  shall  have  been  filed  with  the  counsel  of  the  corporation 
within  six  months  after  the  cause  of  action  accrued,  applies  to  New  Yorlt  City, 
though  Consolidation  Act,  §  1104,  provides  for  giving  notice  to  the  comptroller, 
and  notice  of  such  claim  must  be  given  to  both  the  comptroller  and  corporation 
counsel.— Franl£el  v.  City  of  New  York  (Sup.)  2  N.  Y.  Supp.  294. 

[d]  (N.  Y.  1890)  Laws  1886,  c.  572,  provides  that  no  action  against  any  city 
having  a  population  of  over  50,000,  for  personal  injury  sustained  through  its 
negligence,  shall  be  maintained,  unless  commenced  within  one  year  after  cause 
of  action  accrued,  nor  unless  notice  of  the  intention  to  conunence  such  action, 
and  of  the  time  and  place  at  which  the  injuries  were  received,  shall  be  filed 
with  the  counsel  to  the  corporation  within  six  months  after  the  cause  of  action 
shall  have  .accrued.  Held  not  complied  with  by  the  filing  of  a  claim  with  the 
comptroller  of  the  city,  under  the  consolidation  act,  and  the  forwarding  of  the 
same  to  the  corporation  counsel,  and  an  examination  thereafter  of  the  claim- 
ant by  the  latter  officer  within  six  months  after  the  cause  of  action  accrued. — 
Babcock  v.  City  of  New  York,  56  Hun,  196,  9  N.  Y.  Supp.  368. 

[e]  (N.  Y.  1892)  Laws  1886,  c.  572,  S  1,  provides  that  no  action  against  any 
city  in  this  state  having  50,000  inhabitants  or  over  for  personal  Injuries  shall 
be  maintained  unless  brought  within  (me  year  after  the  cause  of  action  ac- 
crues, nor  unless  notice  of  intention  to  bring  the  action  is  filed  with  the  coun- 
sel to  the  corporation  or  other  proper  law  officer  within  six  months  after  such 
time.  The  charter  of  the  city  of  Buffalo  (Laws  1870,  tit  3,  c.  519,  §  7,  as 
amended  by  Laws  1886,  c  479,  S  8)  provides  that  no  such  action  shall  be 
brought  till  40  days  after  the  claim  therefor  has  been  pres^ited  to  the  common 
council  for  audit.  Held,  that  such  action  cannot  be  maintained  against  the  city 
of  Buffalo  without  compliance  with  the  provisions  of  the  first-named  statute ; 
and  compliance  with  the  provisions  of  the  charter  of  such  city  by  presenting 
the  claim  for  injuries  to  tiie  common  council  within  the  proper  time  is  not  a 
substantial  compliance  with  the  requirements  of  the  statute  relating  to  notice 
to  the  counsel  to  the  corporation. — Gurry  v.  City  of  Buffalo,  135  N.  Y.  366,  32 
N.  E.  80,  affirming  (1800)  57  Hun,  25,  10  N.  Y.  Supp.  392. 

[fj  (N.  Y.  1896)  Notice  of  intention  to  sue  a  city  for  personal  injuries,  re- 
quired by  Laws  1886,  c.  572,  S  1,  to  be  filed  with  the  city  counsel,  is  sufficiently 
filed  by  being  delivered  in  his  office  to  one  who  is  acting  for  an  assistant  in 
making  the  examination  of  the  plaintiff  regarding  the  same  claim. — ^McMahon 
V.  City  of  New  York,  1  App.  Div.  321,  37  N.  Y.  Supp.  289. 

[g]  (N.  Y.  1898)  Laws  1886,  c.  572,  §  1,  requiring  the  filing  with  the  corpo- 
ration counsel  of  a  notice  of  intent  to  sue  a  city  for  personal  injuries  as  a 
condition  precedent  to  the  right  to  sue  the  city  for  such  injuries,  is  not  com- 
plied with  by  service  of  a  notice  on  the  comptroller  of  the  city,  pursuant  to 
Laws  1882,  c.  410,  S  1104,  requiring  a  similar  notice  to  be  served  on  him. 
Judgment  (Sup.  1896)  18  Misc.  Rep.  303,  41  N.  Y.  Supp.  1077,  affirmed.— Kwi- 
nedy  v.  City  of  New  York,  34  App.  Div.  311,  54  N.  Y.  Supp.  261. 

[h]  (N.  Y.  1899)  Laws  1886,  c.  572,  §  1,  requiring  notice  of  intent  to  sue  a 
city  for  personal  injuries  to  be  filed  with  the  corporation  counsel,  was  substan- 
tially complied  with  where  the  paper  was  addressed  to,  and  served  on,  the  city 
comptroller,  who  sent  it  to  the  corporation  counsel,  who  filed  it  in  his  office, 
and  acted  on  it  by  examining  plaintiffs  on  the  notice  given  them  by  defendant 
to  ai^)ear.  Judgment  and  order  (1897)  17  App.  Div.  536,  45  N.  Y.  Supp.  592, 
reversed.— Mlssano  v.  City  of  New  York,  160  N.  Y.  123,  54  N.  B.  744. 

[i]  (N.  D.  1898)  Pol.  Code,  c.  2a  art  7,  fi§  2171-2174,  regulating  the  presenta- 
tion of  claims  for  injuries  caused  by  defective  sidewalks  to  the  board  of  audit 
of  the  municipality,  do  not  prescribe  the  manner  of  their  presentation  nor  the 
particular  channel  through  which  the  claims  are  to  he  presented.  Held,  that 
a  claim  filed  with  the  auditor,  and  presented  by  him  to  the  mayor  and  council, 
within  the  statutory  period,  was  sufficient — Coleman  v.  City  of  Fargo,  8  N.  D. 
69.  76  N.  W.  1051. 

[J]  (N.  D.  1906)  Plaintiff  delivered  her  verified  claim  for  damages  for  per- 
sonal injuries  to  the  mayor  at  his  office.  A  copy  was  delivered  to  the  auditor 
outside  of  his  office,  accompanied  by  a  statement  of  what  the  paper  was  and  a 
request  that  it  be  presented  at  the  next  meeting  of  the  council.    Held,  that 
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the  claim  was  presented  to  the  mayor  and  council,  withtn  the  meaning  of 
Rev.  Codes  1899,  fi§  2172,  2173,  providing  for  snch  presentation. — Pyke  v.  City 
of  Jamestown,  107  N.  W.  359. 

[k]  (Wis.  1884)  Under  Bey.  St  1878,  9  1339,  making  It  a  condition  precedent 
to  the  right  to  maintain  an  action  against  a  city  for  injuries  by  reason  of  a 
defective  highway  that  notice  thereof,  with  particulars,  be  given  the  mayor 
or  dty  clerk  within  a  certain  time,  a  complaint  failing  to  state  such  notice  is 
fatally  defective;  and  an  averment  that  the  claim  was  presented  to  the  city 
council  does  not  show  a  sufficient  notice  and  compliance  with  the  statute.— 
Dorsey  V.  City  of  Rachie,  60  Wis.  292,  18  N.  W.  928. 

|1]  (Wis.  1^9)  Under  the  charter  of  Fond  du  Lac  (Laws  1889,  c  435,  |  4\ 
requiring  service  of  notice  of  an  injury  caused  by  a  defective  sidewalk  upon 
the  street  commissioner  or  sidewalk  superintendent  or  alderman  of  the  ward 
where  the  injury  occurred,  service  upon  the  mayor  and  city  clerk  is  not  soffl- 
dent— Harris  v.  City  of  Fond  du  Lac,  104  Wis.  44,  80  N.  W.  66. 


065  Fed.  11&) 

ERIE  R,  CO.  V.  KANE. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  26,  1907.) 

No.  1,629. 

Master  and  Servant— Death  of  Servant— Fellow  Servant  Act— CoNsm- 
TunoNALrrr. 

The  Ohio  fellow  servant  act  of  April  2,  1890  (87  Ohio  Laws,  p.  150), 
providing  that,  In  an  action  for  injuries  to  a  railroad  employ^  it  shall  be 
no  defense  that  the  injury  was  caused  by  the  negligence  or  default  of  a 
fellow  servant  is  a  valid  law  under  the  (institution  of  Ohio,  and  is  not 
repugnant  to  the  fourteenth  amendment  of  the  federal  O>nstltutlon. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Ohio. 

For  former  opinion,  see  142  Fed.  682,  73  C.  C.  A.  672. 

John  H.  Clarke,  for  plaintiff  in  error. 

George  F.  Arrel,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges, 

PER  CURIAM.  The  question  as  to  whether  there  was  evidence  to 
go  to  the  jury  upon  the  question  of  the  contributory  negligence  of  the 
deceased  is  a  close  one,  perhaps  somewhat  closer  than  that  before  us 
upon  the  former  writ  of  error,  142  Fed.  682.'  But  the  case  has  now  been 
here  four  times,  sometimes  upon  a  writ  of  error  by  one  side,  and  some- 
times upon  one  sued  out  by  the  other.  There  must  be  an  end  of  litiga- 
tion. There  is  no  such  substantial  difference  between  the  former  tran- 
script upon  this  point  and  that  now  before  us  as  to  justify  a  reversal 
because  the  trial  court  submitted  the  question  to  the  jury.  The  Ohio 
fellow  servant  act  of  April  2,  1890  (87  Ohio  Laws,  p.  150),  is  not  void 
for  repugnancy  to  the  fourteenth  amendment  to  the  Constitution  of  the 
United  States,  and,  as  we  have  before  held,  was  a  valid  law  under  the 
Constitution  of  Ohio.    None  of  the  errors  assigned  are  well  taken. 

Judgment  affirmed. 

X  73  O.  C.  A.  672. 
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(155  Fed.  105.) 

In  re  HARPER. 

(drcnit  Court  of  Appeals,  Second  Circuit    April  30,  1907.) 

No.  131. 

Bankbuptcy— Pbopbbtt  Passing  to  Tbusteb— Wills— Constbuotion—Preo- 

ATOBT  TbUST. 

A  testator  by  a  will  made  certain  devises  and  bequests  to  each  of  his 
three  sons,  and  left  his  residuary  estate  to  his  wife,  "absolutely  and 
without  reservation,''  but  expressing  his  desire  that  she  should  make  a 
win,  after  advising  with  the  sons,  to  carry  out  his  wishes  as  far  as 
practicable,  confiding  la  her  sense  of  justice  and  discretion.  He  sub- 
sequently revoked  such  will  and  made  another  leaving  his  entire  estate 
to  his  wife,  confiding  in  her  ability  and  Integrity  to  make  "as  early  as 
practicable  contemplated  bequests  which  she  is  aware  of"  to  the  sons. 
After  his  death  his  wife  made  her  will,  by  which  she  divided  the  greater 
part  of  her  estate  between  the  sons,  share  and  share  alike.  Prior  to  her 
death  a  large  part  of  the  property  was  divided  between  the  sons  with 
her  consent,  each  receiving  more  than  was  left  them  by  the  first  will  of 
their  father.  Held  that,  if  the  will  of  the  father  created  a  precatory 
trust,  In  the  absence  of  any  evidence  as  to  what  bequests  were  contem- 
plated except  the  prior  will,  such  trust  had  been  fulfilled  by  the  mother 
prior  to  her  death,  and  that  on  her  death  after  the  bankruptcy  of  one 
of  the  sons  the  property  received  by  him  under  her  will  came  from  her 
estate  and  was  not  a  part  of  the  assets  of  his  estate  In  bankruptcy.    ' 

Petition  to  Review  Order  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

E.  Adams  and  E.  Bisbee,  for  petitioner, 
E.  A.  Turrell,  for  respondent. 

Before  WALLACE,  LACOMBE,  and  TOWNSEND,  Circuit 
Judges. 

PER  CURIAM.  In  view  of  the  very  considerable  pecuniary  in- 
terests involved  in  the  disposition  of  this  case,  we  have  thought  it 
proper  to  state  for  future  reference  the  reasons  which  were  assigned 
orally  at  the  conclusion  of  the  argument  for  affirming  the  order  under 
review.  The  order  refused  the  application  of  the  trustee  to  compel 
the  bankrupt  to  assign  and  turn  over  to  him  the  property  which  came 
to  the  bankrupt's  hands  from  the  estate  of  his  deceased  mother  after 
the  adjudication  in  bankruptcy.  If  the  bankrupt's  title  to  this  prop- 
erty vested  in  him  by  the  will  of  his  deceased  father,  it  inured  prior  to 
the  adjudication,  and  would  be  part  of  the  assets  belonging  to  his 
creditors  to  be  distributed  in  the  bankruptcy  proceeding. 

The  facts  are  these:  April  1,  1889,  John  Harper,  the  father  of 
the  bankrupt,  made  his  will,  by  which,  after  leaving  certain  bequests 
to  nieces  and  nephews,  he  gave  to  his  son  John  certain  real  estate  and 
certain  shares  of  stock,  and  to  his  son  Charles  certain  real  estate  and 
certain  shares  of  stock,  and  to  his  son  Orlando,  the  bankrupt,  he  gave 
$40,000,  "the  sum  I  loaned  him  for  aid  in  business  and  took  memoran- 
dums for  same  payable  on  demand,"  and  he  also  gave  to  him  a  certain 
watch.  The  remainder  of  his  estate,  real  and  personal,  he  bequeathed 
and  devised  to  his  wife,  Lydia,  "absolutely  and  without  reservation." 
In  a  .subsequent  clause  was  this  statement: 
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"It  Is  also  my  desire  that  she  will  as  soon  as  practical  make  a  Jndldona  will, 
advising  with  my  sons,  and  being  guided  by  the  equitable  laws  of  Pom^i- 
▼ania,  and  to  carry  out  my  wishes  as  far  as-  practicable.  There  are  many 
things  to  do  which  I  leave  to  her  sense  of  justice  and  discretion." 

June  3,  1889,  he  made  a  codicil  to  this  will,  revoking  the  devise  and 
legacy  to  John,  and  substituting  therefor  a  devise  and  bequest  in  trust 
for  him  of  the  rents  and  profits  during  his  life,  "the  same  not  to  be 
liable  *  *  *  for  any  debts  or  liabilities"  of  John  or  "subject  to 
any  execution  or  attachment  against  him,"  and  whereby  at  the  death 
of  John  the  trustees  were  to  account  for  the  property  to  his  wife  and 
children.  November  6,  1889,  he  canceled  the  will  and  codicil  in  writ- 
ing, and  on  November  8th  made  a  new  will  revoking  all  wills  thereto- 
fore made,  and  giving  to  his  wife  all  his  real  and  personal  estate,  "con- 
fiding in  her  ability  entirely  and  faultless  integrity  that  should  it  be 
the  will  of  God  to  withdraw  me  suddenly  from  earthly  life  that  she 
make  as  early  as  practicable  contemplated  bequests  which  she  is  aware 
of  to  my  sons  John  A.  Harper,  Orlando  M.  Harper  and  Charles  S. 
Harper."  In  April,  1891,  the  testator  died,  leaving  an  estate  of  the 
value  of  about  $1,000,000.  Shortly  thereafter  his  wife,  Lydia,  made 
her  will,  in  which,  after  making  a  provision  for  her  grandson,  she  be- 
queathed all  the  rest  and  residue  of  her  estate,  real  and  personal,  to  her 
sons,  John,  Orlando,  and  Charles,  share  and  share  alike.  In  Febru- 
ary, 1902,  the  three  sons  made  an  agreement  in  respect  to  the  dis- 
tribution of  the  mother's  estate  upon  her  death.  During  her  life,  and 
with  her  approval,  they  distributed  among  themselves  a  considerable 
portion  of  her  property.  Mrs.  Harper  died  in  January,  1904,  and 
subsequently  her  will  was  duly  proved  and  admitted  to  probate  in  the 
probate  court  having  jurisdiction  thereof. 

If  a  precatory  trust  was  created  by  the  will  of  the  father,  it  was 
one  which  devolved  upon  the  mother  the  duty  of  making  by  will  cer- 
tain contemplated  bequests.  There  is  no  satisfactory  evidence  what 
bequests  were  contemplated,  except  those  which  were  mentioned  in 
the  previous  will  and  codicil  of  the  father.  That  will  indicates  that 
he  had  expressed  his  wishes  to  her,  and  wished  her  to  carry  them  out 
as  far  as  practicable,  being  glided  by  the  advice  of  her  sons  and  the 
equitable  laws  of  the  state,  and  that  he  meant  to  leave  that  which 
remained  to  be  done  to  her  sense  of  justice  and  discretion.  The  codidl 
indicates  that  he  did  not  wish  the  bequests  to  his  sons  to  be  such  that 
they  would  lose  the  benefit  of  them  in  case  they  became  financially 
irresponsible.  So  far,  then,  as  regards  all  the  evidence  in  the  case, 
except  the  will  of  the  mother  herself  and  the  subsequent  arrangements 
made  between  the  sons,  it  establishes  merely  that  when  the  last  will 
was  made  the  father  contemplated  that  the  sons  should  have  certain 
definite  bequests,  and  such  other  provisions  out  of  his  estate  as  their 
mother  at  her  discretion  should  see  fit  to  make  by  her  will.  The  re- 
quest in  the  earlier  will  that  she  should  be  guided  by  the  advice  of  her 
sons  and  the  laws  of  Pennsylvania  was  omitted  in  the  last  will.  She 
was  at  liberty,  therefore,  giving  the  precatory  clause  of  the  will  due 
force,  to  make  such  disposition  of  all  the  estate  coming  to  her  by  his 
will  as  she  thought  be«*  and  just,  except  as  to  the  definite  bequests 
in  the  earlier  will  and  codicil.     The  fact  that  after  the  father's  death 


Digitized  by  VjOOQ IC 


KENTON  V,  FOWLER.  567 

she  made  by  her  own  will  more  liberal  provisions  for  the  sons  is  not 
very  important.  She  knew  that  she  had  the  widest  discretion,  and  if 
she  advised  with  the  sons,  as  the  father  had  requested  her  to  do  in 
the  earlier  will,  it  was  not  strange  that  she  should  have  concluded  to 
devise  the  bulk  of  the  estate  equally  between  them.  The  agreement 
between  the  sons  themselves  is  still  less  important;  they  all  wanted 
such  a  division  of  the  estate  as  the  one  they  agreed  upon.  The  whole 
evidence,  therefore,  leads  us  to  the  conclusion  that  there  was  no  preca- 
tory trust  by  which  it  became  the  mother's  legal  duty  to  make  any  dis- 
position of  the  estate  in  favor  of  the  sons,  other  than  to  recognize  and 
to  effectuate  the  bequests  mentioned  in  the  first  will  and  codicil. 

The  petition  in  bankruptcy  was  filed  in  August,  1902.  The  bank- 
rupt had  previously,  and  during  the  years  1891  to  1898,  inclusive,  re- 
ceived from  his  father's  estate  in  the  hands  of  his  mother  money  and 
property  far  in  excess  of  any  interest  he  had  in  it  under  the  precatory 
trust.  There  was  consequently  no  existing  interest  to  which  the  title 
of  the  trustee  could  attach. 


(155  Fed.  107.) 

KENYON  V.  FOWLER. 

(drcult  Court  of  Appeals,  Second  Circuit    June  10,  1907.) 

No.  286. 

Banks  and  Banking— National  Banks— Liability  op  Stookholdebs  of 
Recobd. 

One  who  was  notified  that  shares  of  stock  in  a  national  banlc  had  been 
transferred  into  his  name,  although  he  had  in  fact  no  interest  therein, 
and  who  indorsed  the  certificates  in  blank,  but  took  no  steps  to  have  the 
stock  transferred  to  the  name  of  the  true  owner,  cannot  avoid  liability 
for  an  assessment  thereon  made  by  the  comptroller  to  meet  the  debts  of 
the  bank  after  its  insolvency. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  6,  Banks  and  Bank- 
ing, §  916. 

Who  liable  as  shareholders  in  national  banks,  see  notes  to  Beal  v. 
Essex  Savings  Bank,  15  C.  C.  A.  130 ;  Earle  v.  Carson,  46  C.  C.  A.  503.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

D.  R.  Cobb,  for  plaintiff  in  error. 

Fowler,  Crouch  &  Vann,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

COXE,  Circuit  Judge.  The  action  was  brought  by  the  receiver  of 
the  American  Exchange  National  Bank  of  Syracuse  to  recover  an  as- 
sessment on  40  shares  of  stock  standing  in  the  name  of  the  defendant 
on  the  books  of  the  bank.  The  defense  is  that  the  stock  was  issued, 
and  his  name  as  owner  entered  upon  the  books,  without  his  knowledge 
or  consent. 

It  is  apparent  that  the  record  does  not  present  the  entire  trans- 
action, but  the  salient  features,  so  far  as  they  appear,  are  as  follows: 

The  stock  register  of  the  bank  contains  entries  showing  that  on 
December  11,  1903,  two  old  certificates  for  20  shares  each  in  the 
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name  of  Herman  Battels  were  surrendered  and  two  new  certificates 
for  the  same  number  of  shares  were  issued  in  the  name  of  Otis  W. 
Kenyon,  the  defendant.  This  business  was  done  by  Carl  H.  Reynolds,  a 
broker,  who  took  the  Bartels  certificates  to  the  bank,  received  the  new 
certificates  and  receipted  for  them  on  the  stubs  of  the  scrip  book.  With 
the  new  certificates  he  went  to  the  office  of  the  defendant  where  the 
following  interview  took  place : 

"I  told  Mr.  Kenyon  that  this  was  the  stock  of  Jim  Ratchford,  and  that 
Jim  wanted  the  stock  put  in  his  [Kenyon's]  name,  and  I  told  him  'here  are 
the  certificates  made  out  in  your  name,'  and  asked  him  to  put  his  name  on  the 
back  of  them,  and  assign  them  in  blank,  which  he  did.  I  took  the  certificates 
over  to  the  office  of  Mr.  Ratcliford  and  delivered  them  to  him.  Never  beard 
of  them  since." 

The  defendant  testified  that  he  first  knew  that  his  name  appeared 
on  the  books  of  the  bank  some  time  after  the  failure  of  the  bank, 
which  occurred  in  February,  1904 ;  that  he  never  purchased  any  of  its 
stock  or  authorized  any  other  person  to  purchase  for  him.  Regarding 
the  interview  with  Reynolds  he  gives  the  following  account: 

"He  came  to  my  office  and  I  was  very  busy,  and  he  called  me  ont  and  said, 
'You  are  a  stockholder  of  a  bank.'  He  said,  *I  have  got  the  certificates  here,* 
but  I  don't  know  whether  there  was  one  or  two,  *in  your  name,  and  I  wish 
you  would  assign  them  in  blank.'  I  didn't  even  look  at  them;  turned  them 
on  my  desk  bottom  side  up ;  put  my  name  on  them  and  he  went  out  I  never 
saw  them  after  that" 

The  answer  contains  an  averment  as  follows: 

"In  the  latter  part  of  the  year  1903,  or  early  in  the  year  19Q4,  one  Carl  H. 
Reynolds  came  to  defendant's  office  and  informed  him  that  he  had  Just  pur- 
chased some  stock  in  the  American  National  Exchange  Bank  of  Syracuse,  and 
had  taken  it  in  his  [defendant's  name],  and  asked  defendant,  since  he  had  no 
interest  in  the  same,  to  formally  assign  it  which  defendant  then  and  thece 
did." 

We  are  of  the  opinion  that  the  following  facts  are  established: 

First.  The  defendant's  name  appeared  on  the  books  of  the  bank 
as  a  stockholder,  two  certificates  for  20  shares  each  having  been  issued 
in  his  name. 

Second.  The  defendant  knew  that  the  certificates  were  taken  in  his 
name  and  he  knew,  or  should  have  known,  that  his  name  appeared 
as  a  stockholder  on  the  books  of  the  bank. 

Third.  In  December,  1903,  the  defendant  duly  assigned  the  cer- 
tificates in  blank  and  has  not  seen  them  since. 

Fourth.  The  defendant  made  no  eflfort  to  have  his  name  removed 
from  the  books  of  the  bank  as  a  stockholder  or  to  have  the  name  of  the 
legal  owner  of  the  certificates  substituted. 

Fifth.  On  August  9,  1904,  the  Comptroller  of  the  Currency  made  an 
assessment  of  $67  per  share  on  the  stockholders  of  the  bank  pursuant  to 
the  provisions  of  the  National  Bank  Act. 

Upon  the  undisputed  testimony  it  was  the  duty  of  the  court  to  di- 
rect a  verdict,  it  being  manifest  that  there  was  no  question  of  fact  for 
the  jury  to  determine. 

It  cannot  be  denied  that  the  rule  invoked  by  the  plaintiflF,  and  follow- 
ed by  the  Circuit  Court,  is  a  severe  and  drastic  one  imposing  upon  the 
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Stockholder  the  duty,  after  he  has  sold  and  assigned  his  stock,  of 
seeing  to  it  that  his  name  is  removed  from  the  books  of  the  bank.  In 
the  case  at  bar  the  defendant  would  have  had  no  difficulty  in  doing 
this,  but  in  many  cases,  where  the  certificates  are  assigned  in  blank 
and  the  stockholder  does  not  know  who  the  purchaser  is,  it  might 
become  an  exceedingly  arduous  and  complicated  undertaking.  Nev- 
ertheless, we  are  constrained  to  hold,  under  the  authorities  which 
must  govern  our  action,  that  the  court  below  was  right  in  directing  a 
verdict  for  the  plaintiff.  Harsh  as  the  rule  may  seem,  it  is  clear  that  it 
is  necessary  for  the  speedy  and  efficient  winding  up  by  the  Comptroller 
of  the  affairs  of  insolvent  banks.  He  cannot  enter  upon  an  investiga- 
tion and  hear  proofs  pro  and  con  to  determine  who  are  the  stock- 
holders, and  the  reasons  are  manifest  and  cogent  for  holding  that, 
in  making  his  assessment,  he  is  justified  in  relying  upon  statements 
found  in  books  of  the  bank.  They  are  at  least  prima  facie  evidence. 
There  was  nothing  to  indicate  to  the  Comptroller  that  the  defendant 
had  parted  with  his  stock  and  the  defendant,  with  full  knowledge  of 
the  facts,  not  only  failed  to  repudiate  the  action  of  Reynolds  in  having 
the  shares  taken  in  his  name,  but  took  no  steps  to  have  them  registerea 
in  the  name  of  the  true  owner.  He  cannot  now,  as  against  creditors, 
be  permitted  to  dispute  his  liability. 

In  Keyser  v.  Hitz,  133  U.  S.  138,  149,  10  Sup.  Ct.  290,  294,  33 
L.  Ed.  531,  the  court,  says: 

**We  must  not  be  understood  as  saying  that  the  mere  transfer  of  the  stocks 
on  the  books  of  the  bank,  to  the  name  of  the  defendant,  imposed  upon  her 
the  Indiyidnal  liability  attached  by  law  to  the  position  of  shareholder  in  a 
national  banking  association.  If  the  transfers  were,  in  fact,  without  her 
knowledge  and  consent,  and  she  was  not  Informed  of  what  was  so  done — 
nothing  more  appearing — she  would  not  be  held  to  have  assumed  or  Incurred 
liability  for  the  debts,  contracts  and  engagements  of  the  bank.  But  if,  after 
the  transfers,  she  Joined  in  the  application  to  convert  the  savings  bank  into  a 
national  bank,  or  In  any  other  mode  approved,  ratified  or  acquiesced  in  such 
transfers,  or  accepted  any  of  the  benefits  arising  from  the  ownership  of  the 
stock  thus  put  in  her  name  on  the  books  of  the  bank,  she  was  liable  to  be 
treated  as  a  shareholder,  with  such  responsibility  as  the  law  imposes  upon 
the  shareholders  of  national  banks." 

In  Finn  v.  Brown,  142  U.  S.  56,  12  Sup.  Ct.  136,  35  L.  Ed.  936, 
50  shares  of  stock  were  transferred  to  the  defendant  without  his  knowl- 
edge and  consent.  The  court,  at  page  67  of  142  U.  S.  and  page  139 
of  12  Sup.  Ct,  said: 

"He  is  presumed  to  be  the  owner  of  the  stock  when  his  name  appears  upon 
the  books  of  the  bank  as  such  owner  and  the  burden  of  proof  is  upon  him  to 
Bhow  that  he  is  in  fact  not  the  owner." 

The  court  held  that  being  acting  cashier  and  director  of  the  bant  he 
was  presumed  to  know  what  the  list  of  shareholders,  required  by  law 
to  be  kept,  contained;  and,  at  page  70  of  142  U.  S.  and  page  140  of 
12  Sup.  Ct,  the  court  says: 

**No  general  rule  can  be  laid  down  as  to  what  will  constitute,  in  any  par- 
ticular case,  an  acceptance  of  the  transfer  of  stock  or  the  equivalent  thereof, 
In  a  case  where  the  transferee  is  in  fact  ignorant  of  the  fact  of  transfer; 
but  each  case  must  be  decided  on  its  own  facts.  ♦  •  •  The  defendant,  as 
vice-president  and  acting  cashier  of  the  bank,  had  the  power  himself  to  trans- 
fer the  40  shares  back  to  McNany  and  the  10  shares  back  to  De  Walt.    He  did 
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not  do  80,  but,  knowing  that  the  50  shares  had  been  transferred  to  his  credit 
and  stood  in  his  name  upon  the  books,  he  suffered  the  matter  to  remain  in 
that  shape  for  twenty  days,  until  the  doors  of  the  bank  were  closed." 

The  judgment  against  him  was  affirmed. 

See,  also,  Richmond  v.  Irons,  121  U.  S.  27,  58,  7  Sup.  Ct.  788,  30 
L.  Ed.  864;  Matteson  v.  Dent,  176  U.  S.  521,  20  Sup.  Ct  419,  44 
L.  Ed.  571 ;  Rankin  v.  Insurance  Co.,  189  U.  S.  242,  23  Sup.  Ct.  553, 
47  L.  Ed.  792;  Greene  v.  Sigua  Iron  Co.,  88  Fed.  207,  216,  31  C.  C. 
A.  458 ;  Davis  v.  Stevens,  17  Blatchf .  259,  Fed.  Cas.  No.  3,653 ;  Lewis 
V.  Switz  (C.  C.)  74  Fed.  381.  We  do  not  regard  the  case  of  Glenn  v. 
Garth,  133  N.  Y.  18,  30  N.  E.  649,  31  N.  E.  344,  as  in  conflict  with 
the  views  above  expressed.  Indeed,  Judge  Finch,  in  disposing  of  the 
motion  for  a  reargument,  recognizes  the  rule  for  which  the  receiver 
here  contends.  "It  is  insisted,"  he  says,  "that  we  have  violated  the 
rule  that  one  who  authorizes  and  permits  a  transfer  to  himself  of  shares 
of  stock  upon  the  books  of  a  corporation  must  be  held  to  be  a  stock- 
holder, whether  in  truth  the  real  owner  or  not,  when  the  rights  of  cor- 
porate creditors  are  involved,  and  is  equitably  estopped  from  denying 
the  apparent  relation.  I  admit  the  rule  and  have  nowhere  doubted 
or  denied  it."  The  defendant  was  released  upon  the  peculiar  facts 
there  developed  because  the  transfer  to  him  on  the  books  was  a  mis- 
take which  he  immediately  repudiated  and  sought  to  undo.  Here,  on 
the  contrary,  the  defendant  acquiesced  in  the  broker's  acts  and  at  no 
time  expressed  his  disapproval. 

The  judgment  is  affirmed  with  costs. 

TOWNSEND,  Circuit  Judge,  heard  the  argument,  participated  in 
the  consultations,  and  voted  to  affirm. 


(155  Fed.  110.) 

MAXWELL  V.  FEDERAL  GOLD  &  COPPER  00. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  5,  1907.) 

No.  2,449. 

1.  OouBTs— Jurisdiction  of  FsDEBAii  Ck)UBTs— Oontbovkbst  Between  Cih- 

ZEN  OF  State  and  Citizen  of  TEBsrroBT. 

Diversity  of  citizenship  between  citizens  of  different  states  Is  indis- 
pensable to  sustain  the  jurisdiction  of  a  federal  court  on  that  ground. 

A  controversy  between  a  citizen  or  citizens  of  a  state  or  states  and  a 
citizen  or  citizens  of  a  territory  or  territories  will  not  confer  Jurisdiction 
upon  a  national  court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  9  853. 

Diverse  citizenship  as  a  ground  of  federal  jurisdiction,  see  notes  to 
Shipp  V.  Williams,  10  C.  C.  A.  249  and  Mason  v.  Dullagham,  27  C!.  C  A 
298.] 

2.  Same— Territorial  Laws  not  Laws  of  United  States. 

The  laws  enacted  by  a  territorial  Legislature,  subject  to  disapproval  by 
Congress,  are  not  laws  of  the  United  States,  and  a  suit  arising  und^ 
them,  as  where  a  corporation  organized  under  them  is  a  party  to  the 
suit,  does  not  arise  under  the  laws  of  the  United  States^  and  a  fed^al 
court  has  no  jurisdiction  on  that  ground, 

[Ed.  Note. — For  cases  in  point,  see  (Jent  Dig.  vol.  13,  Courts,  I  820.] 
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3.  Same— Jurisdiction— Lack  of,  Fatal  to  General  Judgment  for  Defend- 
ant. 

Where  the  court  has  no  Jurisdiction,  a  general  Judgment  for  the  defend- 
ant is  erroneous,  because  It  renders  the  merits  of  the  case  res  adjudicata. 
It  must  be  reversed  and  a  Judgment  of  dismissal  for  want  of  Jurisdiction, 
or  without  prejudice,  entered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  13,  Courts,  §  158.] 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

H.  V.  Mercer  (George  P.  Wilson,  on  the  brief),  for  plaintiflF  in  error. 
M.  B.  Webber  (Edward  Lees,  on  the  brief),  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  This  writ  of  error  challenges  a  judg- 
ment for  the  defendant  upon  a  jury  trial  in  an  action  brought  by  Max- 
well, a  citizen  of  Minnesota,  in  the  Circuit  Court  for  the  District  of 
Minnesota,  to  recover  of  the  Federal  Gold  &  Copper  Company,  a  cor- 
poration organized  under  the  laws  of  the  territory  of  Arizona,  $35,000 
damages  for  the  conversion  of  some  of  its  stock  which  the  plaintiff 
claimed  to  own.  Upon  the  opening  of  the  argument  in  this  court  at- 
tention of  counsel  for  the  plaintiff  in  error  was  called  to  the  familiar 
rule  that  the  only  diversity  of  citizenship  which  confers  jurisdiction  up- 
on a  federal  court  is  diversity  between  citizens  of  different  states,  or  be- 
tween an  alien  and  a  citizen  of  a  state,  and  that  diversity  of  citizenship 
between  citizens  of  a  state  and  citizens  of  a  territory  has  no  such  effect. 
City  of  New  Orleans  v.  Winter,  1  Wheat.  91,  94,  4  L.  Ed.  44;  Barney 
V.  Baltimore  City,  6  Wall.  280,  287,  18  L.  Ed.  825 ;  Watson  v.  Bonfils, 
116  Fed.  157,  53  C.  C.  A.  535 ;  Snead  v.  Sellers,  66  Fed.  729,  15  C.  C. 
A.  631. 

But  counsel  invoke  the  provisions  of  section  1891  of  the  Revised 
Statutes  that  "the  Constitution  and  all  laws  of  the  United  States 
which  are  not  locally  inapplicable  shall  have  the  same  force  and  effect 
within  all  the  organized  territories  and  in  every  territory  hereafter 
organized  as  elsewhere  within  the  United  States,"  and  arg^e  that,  as 
citizens  of  the  states  have  the  right  to  the  trial  of  their  controversies 
with  citizens  of  other  states  in  the  national  courts,  the  citizens  of  the 
territories  have  the  like  right,  under  this  statute,  to  the  trial  of 
their  controversies  with  the  citizens  of  the  states.  But  the  Constitu- 
tion and  laws  of  the  United  States  do  not  grant  to  citizens  of  the  states 
the  right  to  the  trial  of  their  controversies  with  citizens  of  the  territories 
in  the  federal  courts  (Act  March  3,  1887,  c.  373,  24  Stat.  552,  and  Act 
Aug.  13,  1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St.  1901,  p.  508], 
and,  as  the  Constitution  and  laws  have  the  same  effect  in  the  ter- 
ritories as  in  the  states,  they  fail  to  confer  upon  the  citizens  of  the 
territories  this  right.  In  the  second  place,  the  right  to  try  the  con- 
troversy in  this  case  is  invoked  by  a  citizen  of  a  state,  and  not  by  a  citi- 
zen of  a  territory. 

Another  contention  of  counsel  is  that  the  defendant  is  a  corpora- 
tion  organized   under   a   statute    of   the    territory   of   Arizona,    that 
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the  laws  of  the  territories  are  laws  of  the  United  States  because 
they  are  subject  to  nullification  by  Congress  (Rev.  St.  §§  1850,  1851), 
and  hence  that  this  case  involves  the  construction  of,  and  arises  un- 
der, a  law  of  the  United  States,  under  the  decisions  in  Union  Pac 
Ry.  Co.  V.  Myers,  115  U.  S.  1,  5  Sup.  Ct.  1113,  29  L.  Ed.  319; 
Texas  &  Pac.  Ry.  Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905,  36 
L.  Ed.  829 ;  U.  S.  Freehold,  Land  &  Em.  Co.  v.  Gallegos,  89  Fed. 
769,  32  C.  C.  A.  470.  But  the  laws  of  the  territories  are  not  laws 
of  the  United  States.  Ex  parte  Moran,  75  C.  C.  A.  396,  405,  144 
Fed.  694,  603;  Linford  v.  Ellison,  155  U.  S.  503,  508,  15  Sup.  Ct 
179,  39  L.  Ed.  239;  Maricopa  &  Phenix  Railroad  v.  Arizona,  15G 
U.  S.  347,  351,  15  Sup.  Ct.  391,  39  L.  Ed.  447.  This  suit,  therefore, 
did  not  arise  under  the  Constitution  or  laws  of  the  United  States, 
it  does  not  involve  a  controversy  between  citizens  of  different  states, 
and  the  court  below  had  no  jurisdiction  of  it. 

The  judgment  of  the  Circuit  Court,  however,  is  a  general  judg- 
ment for  the  defendant.  It  is  erroneous,  and  must  be  reversed  be- 
cause it  renders  the  issues  in  the  action  res  ad  judicata.  The  proper 
judgment  is  one  of  dismissal  of  the  action  for  want  of  jurisdiction, 
or  without  prejudice.  Speer  v.  Board  of  County  Commissioners,  32 
C.  C.  A.  101,  105,  88  Fed.  749,  753;  Indian  Land  &  Trust  Co.  v. 
Shoenfelt,  68  C.  C.  A.  196,  199,  135  Fed.  484,  487,  and  cases  there 
cited. 

The  judgment  below  is  reversed,  and  the  case  is  remanded  to  the 
court  below  with  directions  to  dismiss  the  action  for  want  of  juris- 
diction. 


ass  Fed.  112.) 

THE  RICHMOND.    THE  BOSWELL.    THE  IOWA.    THE  JAMES  W. 
ELWELL.    THE  POWELL. 

(Circuit  Court  of  Appeals,  Second  Circuit    June  11,  1907., 

Nos.  12,  13,  14. 

1.  Collision— Meeting  Tows  and  Ovebtaking  Sohooneb— Fault  of  Tug. 

A  double  collision  at  sea,  one  between  a  schooner  and  a  barge  in  tow, 
and  a  resulting  collision  between  two  other  tows,  held  due  solely  to  the 
fault  of  one  of  the  tugs,  which,  on  meeting  another  tug  with  two  tows, 
which  were  being  overtaken  by  a  schooner,  passed  to  the  port  of  such  tug 
and  tows,  although  her  own  tows  were  sagging  in  that  direction  on  ac- 
count of  the  wind  and  failed  to  make  sufficient  allowance  for  such  sag- 
ging, the  result  being  that  the  schooner  was  pocketed  and  compelled  in 
extremis  to  change  her  course. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  10,  Collision,  {  78. 

Overtaking  vessels,  see  note  to  The  Rebecca,  60  C.  C.  A.  254.] 

Appeal  from  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York. 

For  opinion  below,  see  143  Fed.  996. 

Butler,  Notman  &  Mynderse   and  T.  M.  Brown,  for  The  Boswell. 
Robinson,  Biddle  &  Ward  (W.  S.  Montgomery,  of  counsel),  for  The 
Elwell. 
Moen  &  Kilbreth,  for  The  Richmond. 
Wing,  Putnam  &  Burlingham  and  James  Forrester,  for  The  Powell. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 


Digitized  by  VjOOQ IC 


THE  BICHMOND.  573 

PER  CURIAM.  We  do  not  think  anything  will  be  gained  by  re- 
hearsing the  contentions  of  the  several  parties  or  by  discussing  the 
testimony  of  the  witnesses.  In  its  ultimate  analysis  the  cause  presents 
questions  of  fact  only.  Although  as  to  some  of  the  propositions  ad- 
vanced there  is  a  close  concurrence  between  the  statements  of  many  of 
the  witnesses,  a  more  careful  study  of  the  movements  of  these  eight 
vessels  leads  to  the  conclusion  that  such  concurrence  is  not  entitled  to 
the  weight  which  is  sought  to  be  attached  to  it. 

At  the  base  of  the  whole  case  there  lie  two  questions :  (1)  Were  or 
were  not  the  movements  of  the  tugs  and  tows  such  as  to  make  the  lane 
of  water  between  them  practically  a  cul-de-sac,  dangerous  for  the 
schooner  to  navigate?  (2)  Did  or  did  not  the  schooner,  after  coming 
in  sight  of  the  tows,  make  a  change  of  course  so  as  to  enter  into  this 
lane,  or  did  she  hold  her  course,  at  a  safe  distance,  from  the  tow  she 
was  overtaking,  until  the  converging  side  of  the  lane  caused  by  the 
sagging  of  the  Boswell's  barges  made  it  necessary  for  her  to  change 
in  order  to  avoid  the  latter?  (3)  And  a  third  question,  supplementary 
to  the  others,  is  whether  or  not  the  Elwell  failed  to  discover  the  pres- 
ence of  the  Powell  until  she  was  so  close  upon  her  that  her  own  naviga- 
tion was  thereby  seriously  interfered  with. 

Taking  the  last  question  first,  we  are  satisfied  that  the  contention 
made  in  argument  that  the  mate  of  the  schooner  did  not  discover  the 
Powell  till  he  was  within  50  feet  of  her  is  a  misinterpretation  of  the 
answers  of  the  witness.  We  find  nothing  in  his  testimony  to  qualify 
his  positive  statement  that  he  saw  her  as  he  was  just  passing  astern 
of  the  Dempsey,  which  would  be  at  the  distance  of  nearly  1,000  feet 
away.  We  concur  with  the  district  judge  that  at  that  time  the  Elwell 
*'was  already  pocketed  by  the  tows,"  and  that  she  was  in  a  position  of 
peril  which  she  herself  had  not  contributed  to  produce. 

As  to  the  second  question.  We  place  no  reliance  upon  the  state- 
ment of  the  witnesses,  even  from  the  schooner,  that  there  was  a  con- 
siderable breadth  of  water  near  the  place  of  collision.  The  circum- 
stance that  the  Iowa,  whose  hawser  to  the  Indiana  (1020  feet  long) 
did  not  part,  was  struck  by  the  Powell  about  her  fore-rigging,  shows 
conclusively  that  the  distance  between  the  Elwell  and  Powell  must 
have  been  less  than  that.  We  do  not  credit  the  estimate  of  the  master 
of  the  Iowa  that  he  sheered  out  of  his  course  800  feet.  His  collision 
with  the  Powell  took  place,  as  the  master  of  the  Indiana  says,  over 
the  latter's  quarter.  We  are  satisfied  that  the  estimate  of  the  master 
of  the  Powell  that  the  distance  between  himself  and  the  Indiana  when 
he  passed  her  was  300  or  400  feet  is  more  nearly  accurate,  and  that 
he  passed  the  Richmond  still  closer.  Indeed,  we  are  inclined  strongly 
to  the  belief  that  the  Richmond  did  stop  or  slow  to  aid  the  Powell  in 
making  clearance — b.  point  sharply  in  dispute  between  the  mate  of 
the  schooner  and  the  master  of  the  Richmond.  But  it  is  not  necessary 
to  decide  this  last  point.  The  lane  of  water  between  the  tows  narrowed 
from  nearly  half  a  mile  to  a  width  so  small  as  to  make  it  a  perilous 
task  to  take  the  schooner  through.  Once  in  the  lape,  she  was  practical- 
ly "pocketed  by  the  tows*'  as  the  district  judge  finds.  And  we  concur 
in  the  conclusion  that  the  Boswell  was  in  fault  for  not  sooner  taking 
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action  to  haul  her  sagging  tows  to  the  westward  when  she  first  saw  the 
schooner. 

As  to  the  first  question.  Despite  the  array  of  witnesses  from  the 
tows,  we  are  satisfied  that  the  schooner  did  not  make  the  extraordinary 
and  unaccountable  change  of  course  attributed  to  her  across  the 
bow  of  the  Boswell,  but  that  she  maintained  her  course  imtil  the  con- 
vereing  side  of  the  cul-de-sac  forced  her  to  change  it  in  order  to 
avoid  the  sagging  barges. 

Whatever  errors  of  navigation  were  committed  when  the  bottom  of 
the  pocket  was  reached  and  the  four  colliding  vessels  were  in  close  prox- 
imity were  in  extremis  as  the  district  judge  finds,  and,  the  extremity 
not  having  been  produced  by  either  of  the  four,  they  should  not  be 
held.    On  the  whole  case  we  concur  with  the  district  judge. 

The  decree  is  affirmed,  with  interest  and  a  single  bill  of  costs  against 
the  Boswell. 

TOWNSEND,  Circuit  Judge,  heard  argument,  participated  in  con- 
sultation, and  voted  to  affirm,  but  did  not  see  the  opinion. 


a55  FecL  114.) 
GREAT  SOUTHERN  GAS  &  OIL  CO.  v.  LOGAN  NATURAL  GAS  k 

FUEL  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    May  25,  1907.) 

No.  1,612. 

Confusion  of  Good&— Damages— Accounting  fob  Tbespas^— Mingling  of 
Goods. 

Defendant  wrongfully  entered  upon  land  on  which  complainant  held  a 
valid  oil  and  gas  lease,  and  drilled  a  well  from  which  it  continued  to  take 
and  market  gas  pending  suit  by  complainant  to  establish  its  rights.  De- 
fendant conducted  the  gas  into  a  pipe  line  in  which  gas  from  60  wells  was 
mingled,  taking  no  measures  to  determine  the  quantity  or  value  of  the  gas 
80  wrongfully  taken.  Held,  that,  on  an  accounting  therefor,  conceding  that 
defendant's  claim  of  right  was  made  in  good  faith,  it  was  bound  to  folly 
compensate  complainant  for  its  loss,  and  that  in  ascertaining  such  com- 
pensation every  reasonable  doubt  should  be  resolved  against  it ;  that  un- 
der the  evidence  and  the  peculiar  circumstances  of  the  case  complainant 
was  entitled  to  recover  one-sixtieth  part  of  the  amount  realized  by  de- 
fendant from  the  entire  product  of  the  60  wells. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  10,  Confusion  of 
Goods,  S  15.] 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  Ohio. 

F.  A.  Durban  and  Wm.  B.  Sanders,  for  appellant 

G.  E.  Shaw  and  C.  H.  Grosvenor,  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

PER  CURIAM.  This  case  was  here  upon  the  questions  arising 
over  conflicting  leases  of  the  oil  and  gas  rights  in  the  same  land.  The 
facts  are  fully  stated  in  our  former  opinion.  126  Fed.  623,  61  C.  C. 
A.  359.  Shortly  after  the  litigation  began  defendants  struck  gas,  and 
they  continued  to  take  and  market  the  gas  until  the  well  was  c^Aausted. 
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The  court  below  referred  the  case  to  a  special  master  for  an  account- 
ing as  to  the  value  of  the  gas.  It  appeared  that  the  gas  from  the  well 
was  conducted  to  a  pipe  line,  together  with  the  gas  from  some  60  wells 
owned  by  the  defendant,  and  that  no  serious  effort  was  made  to  meas- 
ure the  contribution  of  this  well  to  the  pipe  line.  Upon  the  theory  of 
confusion  of  goods  by  a  trespasser,  the  master  charged  the  defendant 
with  the  gross  receipts  for  the  entire  product  of  its  60  wells  aggregat- 
ing over  $1,000,000.  Upon  exceptions  this  report  was  set  aside,  and 
the  value  of  the  gas  fixed  by  the  Circuit  Judge  at  $10,000,  that 
being  the  estimated  market  value  of  a  gas  well  of  the  approximate 
productiveness  of  this  well  in  the  Sugar  Grove  field.  The  plaintiff  as- 
signed error  to  this  decree.  That  it  was  a  trespasser  ab  initio  must 
be  now  conceded.  That  it  continued  to  use  this  gas  during  the  liti- 
gation which  denied  its  title,  and  that  it  did  this  taking  no  care  to 
determine  the  amount  of  the  gas  or  its  value  thus  wrongfully  taken, 
must  be  also  conceded.  Conceding  that  it  was  a  good  faith  claimant 
and  that  the  litigation  was  not  flimsy,  but  bona  fide,  it  nevertheless  re- 
mains that  it  must  fully  compensate  the  plaintiff.  Powers  v.  U.  S., 
119  Fed.  562,  56  C.  C.  A.  128 ;  Jegon  v.  Vivian,  L.  R.  6  Ch.  App.  742, 
761 ;  Whitney  v.  Huntington,  37  Minn.  197,  33  N.  W.  561 ;  Ross  v. 
Scott,  15  Lea  (Tenn.)  479.  Having  taken  no  step  by  which  it  can 
account  for  the  property  of  plaintiff,  it  must  submit  to  every  incon- 
venience in  ascertaining  that  compensation  and  all  reasonable  doubts 
which  arise  in  that  accounting.  Wetherbee  v.  Green,  22  Mich.  311, 
7  Am.  Rep.  653.  The  reasonable  market  value  of  a  gas  well  does  not, 
under  the  peculiar  circumstances,  compensate  plaintiff.  That  would 
be  to  give  it  only  the  value  of  the  gas  in  the  ground.  That  might  be 
adequate  but  for  the  fact  that  plaintiff  had  its  own  pipe  line,  and  could 
therefore  market  gas  from  this  well  with  little  addition  to  the  cost  of 
conducting  its  business. 

This  well  is  also  shown  to  have  been  a  larger  producer  than  the 
average  well  in  this  field.  It  also  appears  that  all  of  the  wells  con- 
tributing to  defendants'  pipe  line  did  not  contribute  during  the  entire 
life  of  this  well,  and,  further,  that  the  appellant  was  obliged  to  buy  gas 
of  appellee  to  meet  its  own  requirements.  In  view  of  all  of  the  facts, 
we  conclude  that  an  aliquot  part  of  the  gross  product  of  60  wells  will 
not  be  an  unjust  compensation.  Cooley  on  Torts,  53 ;  Sutherland  on 
Damages,  §  101 ;  Moore  v.  Bowmen,  47  N.  H.  494,  500.  The  gross 
product  was  marketed  for  $1,003,813.  One-sixtieth  part  of  this  is 
$16,730.21.  The  decree  will  be  therefore  modified  so  as  to  fix  the 
damages  at  that  sum,  with  interest  from  the  date  of  our  former  decree 
affirming  the  decree  of  the  Circuit  Court,  and  costs. 
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<155  Fed.  116.) 

BONG  V.  ALFRED  S.  CAMPBELIi  ART  CO. 

(Circuit  Court  of  Appeals,   Second  Circuit    May  30,  1907.) 

No.  275. 

OoPYRianr— Painting— Assignment  of  Right. 

Wliere  the  author  or  owner  of  a  painting  is  a  citizen  or  subject  of  a 
foreign  nation  having  no  reciprocal  copyright  relations  with  the  United 
States,  and  therefore  not  entitled  to  copyright  such  painting  under  ReT. 
St  f  4952  [U.  S.  Comp.  St.  1901,  p.  3406J,  as  amended  by  Act  March  3, 
1891,  c.  565,  26  Stat  1110  [U.  S.  Comp.  St  1901,  p.  3417],  he  cannot,  whUe 
retaining  the  painting  itself,  convey  such  right  to  another. 

In  Error  to  the  Circuit  Court  of  tlie  United  States  for  the  Southern 
District  of  New  York. 

M.  J.  Kohler,  for  plaintiff  in  error. 
Baggott  &  Ryall,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

PER  CURIAM.  This  is  an  action  under  the  copyright  statutes  to 
recover  penalties  and  forfeiture  for  infringement  of  alleged  copy- 
right of  a  painting.  Verdict  in  favor  of  defendant  was  directed  by  the 
court  upon  the  pleadings  and  opening.  It  thereby  appeared  that  one 
Hernandez  was  the  author  of  the  painting,  and  that  he  was  and  always 
had  been  a  citizen  of  Peru.  The  plaintiff  is  a  citizen  and  subject  of 
Germany.  Section  13  of  the  act  of  March  3,  1891,  26  Stat.  1110,  c. 
565  [U.  S.  Comp.  St  1901,  p.  3417],  amending  Rev.  St.  §  4952  [U. 
S.  Comp.  St.  1901,  p.  3406],  provides  that  the  copyright  act  shall 
apply  only  to  a  citizen  or  subject  of  a  foreign  state  or  nation  when  such 
foreign  state  or  nation  permits  to  citizens  of  the  United  States  the 
benefit  of  copyright  on  substantially  the  same  basis  as  its  own  citizens, 
or  when  such  foreign  state  or  nation  is  a  party  to  an  international 
agreement  which  provides  for  reciprocity  in  the  gfranting  of  copyright, 
by  the  terms  of  which  agreement  the  United  States  of  America  may 
at  its  pleasure  become  a  party  to  such  agreement.  The  existence  of 
either  of  the  conditions  aforesaid  shall  be  determined  by  the  President 
of  the  United  States  by  proclamation  made  from  time  to  time.  No 
such  proclamation  has  ever  been  made  as  to  Peru.  It  is  conceded  that 
Germany  is  within  the  terms  of  the  section.  Prior  to  November,  1902, 
Hernandez  executed  documents  purporting  to  convey  to  the  plaintiff  the 
right  to  enter  the  painting  in  his  (plaintiff's)  own  name  as  proprietor 
for  copyright  protection  in  the  United  States,  and  also  the  exclusive 
right  of  reproduction  in  colors,  and  also  the  exclusive  right  of  en- 
graving, etching,  and  lithography  in  black  and  in  colors,  reserving, 
however,  the  right  of  photography  and  reproduction  by  all  photographic 
monochrome  processes.  Thereafter  plaintiff  took  the  usual  steps  to 
secure  copyright  of  the  painting.  For  aught  that  appears  the  painting 
still  belongs  to  Hernandez. 

The  peculiar  form  of  assignment  of  rights  of  reproduction,  conveying 
part  and  reserving  part,  presents  an  interesting  question  which  need 
not  be  here  discussed.  The  concessions  as  to  citizenship  are  suffi- 
cient to  dispose  of  the  case.     It  has  been  held  that  when  a  person  is 
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the  author  or  proprietor  of  a  painting,  and  has  the  right  under  our 
statute  to  secure  a  copyright  on  the  same,  he  may  separate  the  two, 
selling  the  right  to  take  out  a  copyright  to  one  person,  while  he  him- 
self retains  the  original  painting,  or  sells  it,  without  copyright  privileges, 
to  another  person.  We  know  of  no  authority  which  holds  that  when  a 
person  is  the  author  or  owner  of  a  painting,  but  has  no  right  under  our 
statutes  to  secure  a  copyright  here,  he  may  nevertheless,  while  re- 
taining the  painting,  convey  to  some  one  else  what  he  does  not  own 
himself,  viz.,  the  right  to  take  out  copyright.  In  the  absence  of  con- 
trolling authority  we  are  unwilling  so  to  hold,  believing  that  such  a 
construction  would  be  judicial  legislation  defeating  the  very  object 
which  Congfress,  by  the  thirteenth  section  above  cited,  sought  to  obtain. 
The  judgment  is  affirmed. 


a55  Fed.  117.) 

UNITED  STATES  ex  rel.  SOHAUFFLER  v.  FIDELITY  &  DEPOSIT 
CO.  OF  MARYLAND. 

(Circuit  Court  of  Appeals,  Second  Circuit    May  30,  1907.) 

No.  285. 

Appeai.  and  Ebrob^Time  of  Taking  Pboceedingb— Etteot  of  Motion  to  Va- 
cate Judgment. 

The  six  months  allowed  by  statute  for  suing  out  a  writ  of  error  for 
the  review  of  a  Judgment  by  the  Circuit  Court  of  Appeals  cannot  be  ex- 
tended by  a  motion  in  the  trial  court  to  vacate  the  judgment,  filed  after 
such  time  has  expired,  which  brings  nothing  new  Into  the  record,  but  is 
in  effect  merely  a  motion  to  reargue  the  question  whether  the  judgment 
was  warranted  by  the  record. 

In  Error  to  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 
.     See  147  Fed.  228. 

Creevey  &  Rogers,  for  plaintiff  in  error. 

Frank  H.  Piatt  and  Henry  W.  Clark,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Judges. 

LACOMBE,  Circuit  Judge.  The  action  was  brought  by  the  trustee 
in  bankruptcy  of  George  W.  Mosely  to  recover  upon  a  bond  given  by 
defendant  for  the  faithful  performance  of  his  duties  by  a  former  trustee 
of  the  same  estate,  who  was  alleged  to  have  defaulted.  Issue  being 
joined  in  the  District  Court,  an  order  was  made  on  March  17,.  1903, 
sending  the  cause  to  a  referee  to  take  testimony  and  report.  Subse- 
quently, and  while  the  hearing  was  still  proceeding  before  the  referee, 
such  order  was  amended  (June  21,  1904)  so  as  to  direct  the  referee  to 
hear  and  determine  the  issues.  Thereafter,  the  referee  having  ren- 
dered his  decision  in  favor  of  defendant,  said  decision  with  the  plead- 
ings, orders,  testimony,  and  exhibits  came  before  the  District  Court, 
which  on  November  1,  1905,  directed  that  judgment  be  entered  in  fa- 
vor of  defendant,  dismissing  the  complaint  on  the  merits  with  costs. 
Judgment  was  formally  entered  November  8,  1905.  Plaintiff  took  an 
83  C.C.A.— 37 
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appeal  from  such  judgment  to  the  Circuit  Court  of  Appeals,  which- 
was  dismissed;  but  he  applied  for  no  writ  of  error  within  the  six 
months  limited  by  statute  for  proceedings  to  review  a  judgment  of  the 
District  Court  in  the  Court  of  Appeals.  About  four  weeks  subsequent 
to  the  expiration  of  the  six  months  he  moved  in  the  District  Court  for 
an  order  vacating  the  judgment,  on  the  ground  that  it  was  null  and  void 
by  reason  of  the  fact  that  said  court  was  without  jurisdiction,  authori- 
ty, or  power  to  direct  the  entry  of  the  same,  or  to  amend  the  order  of 
reference  without  relator's  consent,  and  for  the  further  reason  that  said 
judgment  was  irregularly  entered.  The  motion  was  denied,  and  this- 
writ  of  error  was  sued  out  to  review  such  denial. 

Before  disposing  of  the  case,  it  may  be  noted  that  we  do  not  express 
any  opinion  upon  the  question  whether  or  not  a  trustee  in  bankruptcy 
is  "an  officer  of  the  United  States  authorized  by  law  to  sue"  in  the 
District  Court,  under  the  fourth  paragraph  of  section  563,  Rev.  St.  [U. 
S.  Comp.  St.  1901,  p.  456].  The  point  made  by  plaintiff  is  that  there 
was  no  jurisdiction  to  order  a  reference  to  hear  and  determine  without 
plaintiff's  consent  or  to  enter  judgment  upon  a  referee's  report  made 
in  conformity  with  such  order.  To  reverse  or  vacate  a  judgment  upon 
such  theory,  it  would,  of  course,  have  to  be  shown  that  the  order  of 
reference  complained  of  was  not  consented  to  or  acquiesced  in.  No 
facts  are  set  forth  in  the  moving  papers  which  were  not  before  the 
District  Court  when  judgment  was  ordered  and  entered.  Every 
proposition  which  is  now  advanced  could  have  been  fully  presented  up- 
on a  writ  of  error  to  review  the  judgment  itself. 

We  are  of  the  opinion  that  the  case  is  within  the  principle  laid  down 
in  Conboy  v.  First  Nat.  Bank  of  Jersey  City,  203  U.  S.  141,  27  Sup. 
Ct.  50,  61  L.  Ed.  128.  In  substance  and  effect  the  motion  was  an  ap- 
plication to  the  District  Court  to  reargue  the  question  whether  upon  the 
record  before  it  in  November,  1905,  judgment  should  or  should  not  have 
been  entered.  Having  allowed  the  time  to  review  the  decision  embodied 
in  that  judgment  to  expire,  plaintiff  cannot,  by  any  motion  for  reargu- 
ment  or  similar  relief,  extend  such  time  beyond  the  limit  fixed  by  statute. 

The  order  is  affirmed. 


(155  Fed.  62.) 

NATIONAL  STEEL  CX).  v.  HORE. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  15,  1907.) 

No.  1,632. 

1.  Master  and  Servant— Injury  op  Servant— Assumption  of  Risk. 

To  defeat  recovery  for  an  injury  to  a  servant  by  the  defense  of  assump- 
tion of  risk,  the  master  must  show  not  only  that  the  servant  knew  of  the 
negligence  of  which  he  complains,  but  that  he  knew  and  understood,  or 
ought  to  have  known  and  appreciated,  the  Increased  danger  to  which  be 
voluntarily  exposed  himself  by  reason  of  sucli  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, §  575.] 

2.  Same. 

A  copper  water  block  In  the  wall  of  a  blast  furnace  being  op«rated  by 
defendant  blew  out.  and  plaintiff,  who  was  a  plumber's  helper  in  defeid- 
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ant's  employ,  was  injured  by  the  molten  metal  which  escaped.  The  block, 
which  was  embedded  in  the  wall,  had  become  leaky,  and  preparations 
had  been  made  to  remove  it,  which  could  only  be  done  when  the  blast 
was  off.  After  much  of  the  cement  packing  which  held  it  in  the  wall  had 
been  removed,  it  was  decided  to  allow  it  to  remain  for  some  hours,  until 
the  next  blast  should  be  off,  in  order  to  make  r^airs  to  the  water  sys- 
tem, which  had  also  become  defective  at  the  same  time.  When  the  re- 
moval was  about  to  be  made,  and  while  the  furnace  was  still  being  op- 
erated, plaintiff  was  ordered  upon  a  platform  near  the  block  to  shut  off 
the  water,  when  the  block  was  pulled,  and  was  there  when  it  blew  out. 
Held  that,  although  plaintiff  knew  of  the  defective  water  system,  that 
the  furnace  was  in  full  blast,  and  that  a  part  of  the  packing  had  been 
removed  from  around  the  block,  it  could  not  be  said  as  matter  of  law 
that  he  assumed  the  risk  arising  from  such  conditions,  where  it  did  not 
appear  that  he  knew  the  dangers  therefrom,  or  that  his  experience  had 
been  such  that  he  should  have  known  that  there  was  danger  that  the 
block  would  blow  out 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, §1  1068.  1077. 

Assumption  of  risk  incident  to  employment,  see  note  to  Chesapeake  & 
O.  R.  Co.  V.  Hennessey,  38  C.  C.  A.  314.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Southern  District  of  Ohio. 

James  C.  Tallman,  for  plaintiflf  in  error. 
Fred  S.  Gates,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  By  the  sudden  blowing  out  of  a  copper 
water  block  in  the  wall  of  one  of  the  blast  furnaces  operated  by  the 
National  Steel  Company,  John  Hore,  a  plumber's  helper,  in  the  em- 
ployment of  the  company,  sustained  severe  injuries,  for  which  he  has 
recovered  a  judgment. 

The  facts  essential  to  be  stated  are  these:  One  of  these  blocks  be- 
came leaky,  and,  preparatory  to  pulling  it  out  to  replace  it  with  another, 
the  plaintiff,  John  Hore,  was  directed  by  the  manager  of  the  furnace 
to  ascend  to  a  small  platform,  conveniently  placed  for  removing  this 
block,  for  the  purpose  of  being  ready  to  disconnect  the  iron  water  pipe 
which  supplied  it  with  water.  Almost  immediately  upon  his  reaching 
his  proper  place,  and  before  the  blast  had  been  shut  off,  this  block  blew 
out,  and  the  molten  contents  of  the  furnace  were  ejected  with  great 
force  in  every  direction. 

These  water  blocks  were  hollow  blocks  of  copper  placed  in  many 
places  in  the  wall  of  the  furnace,  through  which,  for  the  purpose  of 
cooling  the  walls,  a  constant  circulation  of  cold  water  was  maintained. 
There  was  evidence  tending  to  show  that  a  water  block  could  be  pulled 
only  when  the  blast  was  off,  and  that  it  was  usually  done  when  the 
blast  was  off  for  making  a  cast.  Preparation  for  removing  this  block 
at  the  9  o'clock  morning  cast  had  been  made  by  removing  much  of  the 
cement  packing  which  held  it  in  the  wall  and  by  giving  direction  to 
the  plumber  and  his  helper,  Hore,  to  be  ready  thfen  to  disconnect  the 
water  pipe  connections.  There  was  evidence  tending  to  show  that  not 
long  prior  to  9'  o'clock  it  was  reported  to  the  manager  that  the  filter 
in  the  water  tank  was  clogged,  and  the  brush,  which  was  the  mechanism 
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used  for  cleaning  it,  had  gotten  out  of  repair  and  would  not  operate. 
Thereupon  the  manager  directed  that  preparation  should  be  made  for 
repairing  the  water  system  at  the  12  o'clock  cast,  and  the  pulling  of  this 
water  block  postponed  until  then,  that  both  jobs  might  be  done  when 
the  blast  should  be  shut  off  at  12  o'clock.  The  petition  avers  that  it 
was  negligent  to  keep  the  hot  air  blast  on  with  a  defective  water  cir- 
culation through  a  water  block  thus  weakened  by  the  cutting  away  of 
the  cement  casing  which  held  it  in  place. 

The  case  has  been  made  to  turn  in  the  argument  here  chiefly  upon 
the  question  as  to  whether  Hore  did  not  assume  all  the  risks  incident 
to  assisting  in  the  removal  and  replacing  of  this  water  block.  This 
defense  was  made  by  demurrer  to  the  petition,  by  request  for  a  per- 
emptory instruction,  by  request  for  special  charges  bearing  upon  the 
doctrine  of  assumption  of  risk,  and  by  exceptions  to  parts  of  the  charge 
as  delivered.    The  demurrer  was  rightly  overruled. 

The  petition  does  not  deny  that  plaintiff  knew  that  the  water  system 
had  broken  down,  that  the  packing  had  been  in  part  removed  from 
around  this  block,  nor  that  the  furnace  was  being  operated  under  full 
blast,  when  in  obedience  to  the  order  of  the  master  he  toc^  his  place 
near  this  water  block  to  disconnect  its  water  connections.  But  it  does 
aver  that  he  was  "ignorant  of  the  danger"  resulting  from  this  state  ot 
facts.  Now,  knowledge  of  the  conditions  which  surround  the  doing 
of  a  thing  by  a  worlonan  does  not  always  imply  knowledge  of  the 
dangers  whidi  confront  him.  The  fact  known,  the  defect  which  he 
sees,  or  should  see  if  ordinarily  observant,  may  present  dangers  so 
obvious  that  the  law  will  conclusively  presume  that  he  did  know  the 
danger;  no  other  inference  being  reasonable.  Indeed,  the  inference 
in  some  circumstances  is  so  strong  that  the  denial  of  appreciation  will 
be  of  no  avail,  for  the  law  will  say :  "You  should  have  known  if  you 
had  been  reasonably  attentive  to  your  own  safety."  Cooley  on  Torts, 
1042  (3d  Ed.),  and  cases  cited.  Cases  in  which  this  court  has  in- 
dulged the  presumption  of  a  voluntary  assumption  of  risk  are  not  rare 
in  our  opinions.  See  Detroit  Crude-Oil  Co.  v.  Grable,  94  Fed.  73,  36 
C.  C.  A.  94;  Railroad  Co.  v.  Hennessy,  96  Fed.  713;  Narramore  v. 
Cleveland,  etc.,  Ry.  Co.,  96  Fed.  298,  37  C.  C.  A.  499,  48  L.  R.  A.  68; 
Kenney  v.  Meddaugh,  118  Fed.  209,  55  C.  C.  A.  115 ;  and  Rilev  v. 
Louisville  &  Nashville  R.  R.  Co.,  133  Fed.  904,  66  C.  C.  A.  598.  See, 
also,  Reed  v.  Moore  &  McFerrin,  153  Fed.  358,  and  Coal  Creek  Co. 
V.  Davis,  90  Tenn.  715,  716,  18  S.  W.  387. 

In  the  Grable  Case,  cited  above,  the  contention  was  that,  while  the 
plaintiff  might  know  of  the  defect  by  which  he  was  hurt  and  be 
chargeable  with  knowledge  of  danger  therefrom,  "he  did  not  anticipate 
being  hurt  in  the  way  he  was,"  and  therefore  a  risk  not  assimied  by  the 
plaintiff.  But  in  that  case  it  appeared  that  the  defect  was  known  to  the 
plaintiff  and  had  been  complained  of.  The  court  also  found  that  the 
plaintiff  was  a  mature  and  experienced  man,  and  the  danger  to  be  ap- 
prehended presumably  better  known  to  him  than  the  master.  This 
court  therefore  said : 

"When  the  defect  is  known,  and  the  danger  apparent,  It  Is  Immaterial  that 
the  servant  does  not  anticipate  the  precise  extent  or  character  of  the  injary 
which  may  result    None  of  the  authorities  upon  the  subject  put  the  rule  of 
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assumption  of  risks  upon  the  narrow  distinction  that  the  servant  may  know  of 
the  danger,  but  not  fully  realize  the  extent  or  character  of  the  injury  which 
may  he  sustained." 

On  the  other  hand,  this  court  has  more  than  once  held  that  the  ques- 
tion whether  one  had  knowingly  assumed  the  risk  of  a  particular  defect 
was  dependent  upon  the  particular  circumstances  of  the  case,  and,  when 
more  than  one  inference  might  be  drawn,  reasonably,  it  was  a  question 
for  the  jury.  Valley  Ry.  Co.  v.  Keegan,  87  Fed.  849,  31  C.  C.  A.  255 ; 
Felton  V.  Girardy,  104  Fed.  127,  43  C.  C.  A.  439 ;  Meson,  etc.,  Ry. 
Co.  V.  Yockey,  103  Fed.  265,  43  C.  C.  A.  228 ;  and  Choctaw,  etc.,  Ry. 
Co.  V.  McDade,  112  Fed.  888,  50  C.  C.  A.  591. 

In  the  Keegan  Case  we  said : 

"Before  a  court  is  authorhsed  to  presume,  as  matter  of  law,  that  an  employ^ 
accepts  the  dangers  incident  to  defective  machinery  or  roadbed,  it  must  appear 
that  he  accepted  employment  with  actual  knowledge  of  such  defect  and  its 
dangers,  or  that  he  continued  in  the  service  after  he  acquired  knowledge,  or 
by  due  care  and  reasonable  attention  might  have  known  of  the  danger.  To 
justify  a  presumption  of  knowledge,  the  defect  must  be  obvious  and  its  danger 
equally  plain  to  one  at  all  attentive.  The  facts  here  do  not  make  a  case  where 
the  court  could  justifiably  say  that  Keegan*s  Ignorance  of  the  dangerous  char- 
acter of  this  space  in  the  roadbed  was  unjustifiable  in  law,  and  his  acceptance 
of  the  risk  presumed." 

The  fact  that  plaintiflF  was  a  mature  man  and  had  had  some  ex- 
I>erience  about  this  furnace  might  well  charge  him  with  the  assumption 
of  the  ordinary  risks  of  his  employment,  including  those  which  might 
ordinarily  inhere  in  the  replacement  of  a  leaky  water  block.  But  the 
facts  stated  in  the  petition  present  a  concurrence  of  circumstances 
which  might  or  might  not  indicate  danger  that  the  block  might  blow 
out.  It  was  the  duty  of  the  plaintiff  in  error  to  guard  against  such 
accidents  as  could  be  foreseen  as  liable  to  occur  by  the  exercise  of 
reasonable  care,  and  the  defendant  in  error  had  a  right  to  assume  that 
the  master  had  not  unreasonably  and  negligently  subjected  him  to 
danger  that  this  block  would  blow  out.  To  assume  as  matter  of 
law  that  a  common  laborer,  such  as  Hore  was,  should  have  known 
that  there  was  this  danger  from  the  facts  known  to  him,  is  going  too 
far.  To  determine  the  eflfect  of  the  conditions  known  to  him  in  pro- 
ducing hazard,  not  ordinarily  incident  to  his  service  in  aiding  in  the 
disconnection  of  the  water  pipes  supplying  the  block  to  be  removed, 
would  require  a  skill  and  judgment  which  ought  not  to  be  attributed, 
as  matter  of  law,  to  one  who  is  described  in  the  petition  as  a  plumber's 
helper  and  whose  experience  about  such  work  does  not  appear. 

To  defeat  an  action  by  the  defense  of  assumption  of  risk,  the  employ- 
er must  show  not  only  that  the  servant  knew  of  the  negligence  of  which 
he  complains,  but  that  he  knew  and  understood,  or  ought  to  have 
known  and  appreciated,  the  increased  danger  to  which  he  voluntarily 
exposed  himself.  There  is  a  distinction  between  knowledge  of  defects 
or  knowledge  of  alleged  negligent  acts,  and  knowledge  of  the  risks 
resulting  from  such  defects  or  acts.  In  Cooley  on  Torts  (3d  Ed.) 
1048,  the  rule  is  stated  in  these  words : 

"It  is  essential  to  the  assumption  of  risk,  not  only  that  the  servant  shall 
know  the  defect  out  of  which  the  danger  arises,  but  that  he  should  appreciate 
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the  danger,  or  that  the  danger  should  be  manifest  to  a  man  of  ordinary  Intel- 
llgenoe  and  experience  in  the  line  of  work  in  which  the  aerrant  is  ^igaged.** 

This  is  in  accord  with  the  great  weight  of  authority.  Welle  v.  Cel- 
luloid Co.,  176  N.  Y.  401,  405,  67  N.  E.  609 ;  Iron  Co.  v.  Pace,  101 
Tenn.  476,  48  S.  W.  232 ;  Thomas  v.  Quaterman,  L.  R.  18  Q.  B.  Div. 
1886-87,  685,  696  ct  seq.;  Clark  v.  Hobnes,  7  H.  &  N.  937,  949; 
Movlon  V.  McDonald,  188  Mass.  499,  74  N.  E.  929 ;  McDonald  v. 
Champion  Iron  Co.,  140  Mich.  401,  103  N.  W.  829;  and  Hartridi  v. 
Hawes,  202  111.  334,  67  N.  E.  13. 

Neither  was  there  error  in  refusing  to  instruct  the  jury  that  under 
the  facts  the  plaintiflf  had  assumed  the  risk  of  the  danger  that  this 
water  block  would  blow  out  The  case  was  a  somewhat  close  one  upon 
the  facts ;  but  there  was  evidence  that  the  plaintiflf  had  had  but  a  short 
experience  about  such  a  blast  furnace  as  this  was,  though  he  had  had 
a  long  experience  about  a  puddling  furnace  and  rolling  mills  as  a 
common  laborer.  We  are  not  prepared  to  say  that  the  court  erred  in 
letting  the  case  go  to  the  jury  upon  this  matter. 

The  assignments  based  upon  the  refusal  of  the  court  to  give  certain 
requests  which  were  made  by  the  defendant  were  grotmded  upon  the 
theory  that  plaintiflF's  knowledge  of  the  conditions  necessarily  involved 
knowledge  of  the  danger  that  under  such  conditions  this  block  might 
blow  out.  We  need  not  go  over  this  matter  again.  The  ruling  upon 
the  demurrer  covers  this  matter  as  well  as  the  exceptions  to  the  charge 
as  given,  which  was  the  converse  of  these  requests.  The  case  in  respect 
to  the  points  not  involved  in  the  doctrine  of  assumption  of  risks  is 
substantially  identical  with  National  Steel  Co.  v.  Lowe,  127  Fed.  311, 
62  C.  C.  A.  229.  This  accident  and  the  injury  to  Lowe  occurred  at 
the  same  time,  and  the  trial  judge  applied  the  principles  determined 
in  that  case  to  this.  The  assignments  of  error  which  raise  questions 
there  decided  are  overruled  upon  the  authority  of  that  case. 

Judgment  affirmed. 

NOTE. — The  following  memorandnm  was  filed  in  the  clerk's  office  of  the 
EMstrict  Court  In  this  cause  on  overruling  the  motion  for  a  new  trial : 

The  evening  before  the  accident,  Thomas,  the  general  superintendent,  di- 
rected Chisholm,  the  pluml)er,  to  be  ready  to  take  the  block  out  the  next  mom- 
ing,  and  during  the  night  a  part  of  the  packing  about  the  block  was  removed, 
and  the  next  morning  Chisbolm  disconnected  the  pipes  and  put  gum  hose  in 
their  place,  and  afterwards  told  Thomas  that  the  brush  on  the  strainer  in  tlie 
water  tank  "had  become  disconnected,"  and  Thomas  then  postponed  the  re- 
moval of  the  block  from  9  o'clock  to  12  o'clock  a.  m.,  saying  that  he  would  *^ 
both  things  at  12  o'clock,"  the  brush  and  the  block.  In  the  meantime  the  plat- 
form 4  or  5  feet  high  had  been  erected  to  enable  the  men  to  reach  the  block, 
and  the  necessary  appliances  for  its  removal  were  provided.  Thomas,  the  gen- 
eral superintendent,  was  present  supervising  the  work.  The  situation  was 
described  by  the  plaintiff  on  the  witness  stand,  as  follows :  **At  the  12  o'clock 
cast  we  were  standing  around  there  by  the  orders  to  get  ready ;  each  man  at 
his  post  ready  to  go  to  work.  ♦  ♦  ♦  "  And  Thomas  said :  "Now  then,  John, 
you  and  Bogus  go  up  there  and  get  ready  to  break  that  connection."  In  obedi- 
ence to  that  order  the  plaintiff  got  on  the  platform,  and  In  a  minute  or  two 
the  explosion  took  place.  Thomas  supervised  the  work  from  the  beginning  to 
the  end.  The  accident  was  not  caused  by  the  negligence  of  the  fellow  servants 
of  the  plaintiff.  It  was  not  caused  by  the  fact  or  the  manner  of  the  removal  of 
a  part  of  the  mortar  packing,  nor  by  any  unskillfulness  in  the  repair  of  the 
water  apparatus,  but  was  caused  by  the  negligence  of  the  master  in  delaying 
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the  repair  of  the  water  apparatus  and  the  removal  of  the  water  block  until 
12  o'clock  the  next  day,  in  the  meantime  continuing  the  operation  of  the  fur- 
nace in  full  blast  thereby  subjecting  the  block,  in  its  weakened  condition,  to 
the  constant  pressure  from  within  the  furnace  which  finally  drove  it  out  after 
the  heat  of  the  furnace  had  burned  its  end  off,  and  had  softened  the  mortar 
packing  which  had  not  been  removed  the  night  before.  The  water  supply 
having  failed,  and  no  other  means  having  been  provided  for  keying  the  block 
<iool,  the  heat  of  the  furnace  burned  its  end  off  and  necessarily  tended  to  soften 
the  mortar  packhig  and  weaken  its  resistance  to  the  pressure  from  the  furnace. 
•Only  the  master  could  suspend  the  operation  of  the  furnace,  only  the  master 
could  direct  the  removal  of  the  block  and  fix  the  time  for  its  removal,  and  only 
the  master  could  postpone  the  removal  of  the  block  so  that  the  removal  and  the 
repair  of  the  brush  could  be  done  at  the  same  time,  and  clearly  the  negli- 
gence which  caused  the  injury  to  the  plaintiff  was  the  negligence  of  the  mas- 
ter, and  not  of  his  fellow  servants. 

The  suggestion  of  counsel  for  the  defendant  that  the  explosion  was  caused 
by  the  introduction  of  cold  water  Into  the  block  Is  not  supported  by  any  evi- 
dence. Manifestly  the  end  of  the  block  had  been  burned  off  some  time  before 
the  accident,  and,  in  the  condition  In  which  it  was  left,  the  steam  could  not 
have  been  so  confined  as  to  cause  an  explosion.  Besides,  the  testimony  of 
'Gabriel  Redmond,  upon  which  defendant  relies,  shows  that  his  attention  was 
<?alled  by  a  fellow  servant,  two  or  three  minutes  before  the  accident,  to  the 
fact  that  the  water  was  not  running  through  the  discharge  pipe  leading  to 
the  block,  but  Redmond  did  not  attempt  to  remedy  the  fault  which  prevented 
its  fiow,  because,  as  he  testified :  "If  I  had,  I  wouldn't  be  here  now."  It  was 
then  too  late  to  cool  the  block  and  his  refusal  to  attempt  to  restore  the  flow  of 
water,  under  the  circumstances,  was  not  an  act  of  negligence. 

But  it  is  further  claimed  that  two  of  the  fellow  servants  of  the  plaintiff,  in 
using  a  wrench  shortly  before  the  accident,  put  a  strain  on  the  block  which 
<»ntributed  to  or  caused  the  accident.  Whatever  was  done  immediately  pre- 
ceding the  accident  was  done  in  the  presence  of  and  under  the  supervision  and 
direction  of  the  general  superintendent,  Thomas,  and  the  evidence  does  not 
show  that  these  fellow  servants  acted  upon  their  own  initiative ;  but,  if  it  be 
^assumed  that  they  did,  and  that  what  they  did  was  an  act  of  negligence  which 
in  any  manner  contributed  to  the  accident,  then  the  injury  to  the  plaintiff  was 
caused  by  the  Joint  or  concurrent  negligence  of  these  servants  and  the  master, 
And  the  master  is  liable.  Railway  v.  Cummings,  106  U.  S.  700,  27  L.  Ed.  206 ; 
Deserant  v.  Railway  Co.,  178  U.  S.  409,  20  Sup.  Ct  967,  44  L.  Ed.  1127. 

If  the  water  supply  had  been  restored  in  the  morning,  or  the  block  taken 
out  at  9  o'clock  of  that  morning,  the  accident  would  not  have  occurred.  The 
master,  by  delaying  the  repair  of  the  water  apparatus  and  the  removal  of  the 
block  at  the  appointed  time  (9  o'clock  in  the  morning),  created  conditions  of 
danger  unknown  to  these  servants,  which  they,  in  making  the  customary  prep- 
-arations  for  its  removal  at  12  o'clock,  might  add  to  unwittingly.  The  situa- 
tion therefore  required  the  supervision  of  the  master  which  was  given  it  by 
the  general  superintendent,  who  represented  the  master. 

O^e  motion  for  a  new  trial  will  therefore  be  overruled. 
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SCOTT  V.  LOUISVILLE  &  N.  R.  00. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  18,  1907.) 

Nob.  1,628,  1,618. 

1.  Removai.  of  CU.nsE8— Nonbbsidenoe  of  Both  Pabtiss— Consent. 

A  Circuit  Court  acquires  jurisdiction  of  a  suit  by  removal,  althon^ 
neither  of  the  parties  is  a  resident  of  the  district,  and  the  suit  could  not 
originally  have  been  brought  in  that  court,  where  the  plaintiff  fails  to 
object  in  any  way  to  such  removal,  and  submits  to  trial  on  the  merits. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent.  Dig.  vol.  42,  Removal  of  Caus- 
es, S  203.] 

2.  OaBBIERS— CaBBIAGE   of   PaSSENGEBS— PeBFOBMANCE    of   Ck)NTBACT. 

A  railroad  company  cannot  be  held  answerable  to  a  passenger  In  dama- 
ges because  of  matters  which  are  ordinary  incidents  of  travel,  suoh  as  ex- 
posure to  drafts  from  windows  c^)ened  by,  or  at  request  of,  other  passen- 
gers. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  9,  Carriers,  §  1087.] 

3.  Same— AcooiocoDATioNS  Dubing  Tbansit. 

Plaintiffs  purchased  flrst-class  tickets  over  defendant's  railroad  for  pas- 
sage between  two  points,  and  also  tickets  for  a  berth  in  a  sleeping  car  be- 
tween such  pohits;  such  car  being  operated  by  another  company  and 
hauled  under  contract  by  defendant.  At  3  o'clock  in  the  morning,  when 
some  45  miles  from  plaintiffs'  point  of  destination,  owing  to  a  wreck  be- 
yond such  point,  the  sleeping  car  was  diverted  and  sent  around  over  an- 
other road  to  its  point  of  destination,  and  plaintiffs  were  required  to  trans- 
fer into  a  day  coach  for  the  remainder  of  their  journey,  which  was  made 
in  about  two  hours.  The  car  so  provided  was  comparatively  new  and  in 
good  condition,  and  the  only  material  complaint  in  regard  to  it  was  tbat 
it  was  filled  with  passengers,  and  the  windows  were  kept  open;  tlie 
month  being  August,  although  the  night  was  somewhat  chilly.  Held, 
that  such  facts  did  not  establish  a  breach  of  the  contract  of  carriage 
which  rendered  defendant  liable  in  damages. 

4.  Same— Sleeping  Cab  Company— Oontbacjts  fob  Aocommooations. 

A  sleeping  car  companj'  which  sells  accommodations  in  its  cars  between 
points  on  a  railroad  to  passengers  of  the  railroad  company,  the  cars  being 
hauled  by  the  railroad  company  In  its  trains  under  a  contract  between  tbe 
two  companies,  is  not  liable  to  a  passenger  for  breach  of  contract  because 
the  car  in  which  such  passenger  is  riding  is  diverted  by  the  railroad  com- 
pany on  account  of  a  wreck  and  does  not  reach  the  passenger's  point  of 
destination,  in  consequence  of  which  he  is  compelled  to  change  into  an- 
other car. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

John  B.  Keeble  and  E.  T.  Seay,  for  railroad  company. 

K.  D.  McKellar,  for  Fisher. 

J.  L.  McRee,  for  Pullman  Co. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

LURTON,  Circuit  Judge.  Mrs.  Anna  M.  Baldwin,  an  aged  lady, 
and  her  daughter,  Mrs.  George  Y.  Scott,  bought  at  Memphis,  Tenn., 
from  the  Louisville  &  Nashville  Railroad  Company,  tickets  entitling 
them  to  first-class  transportation  from  Memphis,  Tenn.,  to  Bowling 
Green,  Ky.,  by  a  train  leaving  at  1  p.  m.  August  9,  1902,  and  due  to 
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arrive  at  Bowling  Green  about  5  o'clock  a.  m.  They  also  bought  from 
the  agent  of  the  Pullman  Palace  Car  Company  at  Memphis  one  sleep- 
ing car  ticket  entitling  them  to  the  use  of  one  sleeping  berth  as  far  as 
Bowling  Green.  The  route  of  this  sleeper  was  between  Memphis  and 
Cincinnati.  About  3  o'clock  a.  m.  of  the  following  morning  they  were 
awakened  by  the  Pullman  conductor  at  or  near  Guthrie,  Ky.,  and  told 
that  in  consequence  of  a  wreck  north  of  Bowling  Green  the  sleeper 
would  be  detoured  at  Guthrie  and  carried  by  way  of  Nortonville  and 
over  the  Illinois  Central  Railway ;  thence  into  Louisville ;  and  thence 
to  Cincinnati  over  the  Louisville  &  Nashville.  They  were  also  ad- 
vised that  they  could  by  an  ordinary  coach  go  on  to  Bowling  Green, 
which  would  enable  them  to  reach  their  destination  in  about  two  hours. 
Plaintiffs  were  thereupon  given  seats  in  a  day  coach,  and  arrived  at 
Bowling  Green  about  on  time.  Upon  the  facts  of  the  case,  alleging 
a  breach  of  contract,  separate  actions  were  brought  by  each  against  the 
railroad  company  and  the  Pullman  Car  Company.  Pending  the  suit  of 
Mrs.  Baldwin,  she  died,  and  her  action  was  revived  by  her  administra- 
tor, and  her  declaration  amended  so  as  to  charge  that  her  death  was 
due  to  her  wrongful  removal  from  the  sleeper  to  the  day  coach.  Both 
suits  were  submitted  to  the  same  jury,  who  found  for  Mrs.  Baldwin's 
administrator  for  $2,600  against  the  railrc-^  1  company  and  for  the  rail- 
road company  against  Mrs.  Scott.  In  both  cases  there  was  an  instruc- 
tion to  find  for  the  Pullman  Company.  The  railroad  company  has  sued 
out  a  writ  of  error  in  the  one  case,  and  Mrs.  Scott  in  liie  other,  and 
the  cases  have  been  heard  together  upon  the  same  transcript. 

A  question  of  jurisdiction  of  the  court  below  was  suggested  by  the 
court  growing  out  of  the  fact  that  the  plaintiffs  were  citizens  of  the 
state  of  Mississippi,  the  Louisville  &  Nashville  Railroad  Company,  a 
corporation  of  the  state  of  Kentucky,  and  the  Pullman  Palace  Car 
Company,  a  corporation  of  the  state  of  Illinois.  The  suits  were  brought 
in  the  circuit  court  of  Shelby  county,  Tenn.,  and  removed  into  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of  Ten- 
nessee upon  the  application  of  the  two  defendant  corporations  solely 
upon  diversity  of  citizenship.  Thus  the  suits  were  not  brought  within 
either  the  district  of  the  plaintiff  or  that  of  the  defendants,  and,  not 
being  a  suit  which  might  have  been  originally  brought  in  the  court  to 
which  it  was  removed,  was  not  properly  removable  to  that  court  from 
the  state  court.  Ex  parte  Wisner,  203  U.  S.  449,  27  Sup.  Ct.  150.^ 
But  the  defendant  corporations  might  and  did  waive  any  objection 
which  they  might  have  made  to  being  sued  in  a  district  of  which  nei- 
ther they  nor  the  plaintiff  were  inhabitants,  by  themselves  removing 
the  suits,  and  the  plaintiff  submitted  to  the  jurisdiction  thus  invoked 
by  failing  to  object  in  any  way  to  such  removal  and  by  submitting  to 
a  trial  upon  the  merits.  This  consent  by  both  parties  to  the  jurisdic- 
tion takes  the  case  outside  the  authority  of  Ex  parte  Wisner,  and 
brings  it  under  Central  Trust  Co.  v.  McGeorge,  151  U.  S.  129,  14 
Sup.  Ct.  286,  38  L.  Ed.  98,  which  is  recognized  in  the  former  case  as 
an  authority  when  both  parties  have  submitted  to  a  suit  in  the  district 
of  neither;  federal  jurisdiction  otherwise  appearing.  Corwin  Mfg. 
Co.  V.  Henrici  Washer  Co.  (C.  C.)  151  Fed.  938. 

The  question  of  the  liability  of  the  railroad  company  is  the  same  in 
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•each  case,  as  the  evidence  wgs  the  same,  and  the  ground  of  action  iden- 
tical.   We  consider  the  case  of  Mrs.  Baldwin  first. 
In  Tennessee,  the  statute  provides  that: 

"Whenever  the  facts  in  the  case  entitle  the  plaintiff  to  sue  for  breach  of 
contract,  or  at  his  election  for  a  wrong  or  injury,  he  may  join  the  statement 
of  his  cause  of  action  In  both  forms  or  either.'*    Shannon's  Ckxle  Tenn.,  {  4439. 

This  is  substantially  what  the  defendant  in  error  did,  and  while 
she  states  a  contract,  and  sues  for  its  breach,  the  gist  of  her  action 
is  the  tort,  the  wrong  and  injury  which  arose  out  of  the  breach. 
The  contract  may  in  such  cases  be  laid  merely  as  the  foundation  of 
the  duty  which  the  defendant  disregarded.  Pouilin  v.  Canadian  Pacific 
Ry.  Co.  (C.  C.)  47  Fed.  858.  Two  distinct  contracts  are  stated  in  tiie 
declaration,  one  with  the  railroad  company,  and  the  other  with  the 
Pullman  Company.  In  one  count  there  is  the  semblance  of  a  statement 
of  a  joint  contract,  but  the  facts  stated  make  it  plain  that  the  contract 
with  each  was  distinct.  The  contract  with  the  railroad  company,  as 
averred,  is  that  it  sold  to  the  plaintifiF  "a  full-rate  ticket  by  which  said 
railroad  contracted  to  convey  her.  in  a  first-class  car  all  the  way  from 
Memphis  to  Bowling  Green."  The  contract  with  the  Pullman  Com- 
pany, as  stated,  is  that  she  also  bought  a  sleeping  car  ticket  from  its 
^'agent  at  Memphis,  paying  full  fare  therefor,  upon  which  ticket  she 
was  to  receive  sleeping  car  accommodations  from  Memphis  to  Bowling 
Green." 

The  court  below  instructed  a  verdict  for  the  Pullman  Company,  and 
no  writ  of  error  has  been  sued  out  by  Mrs.  Baldwin's  administrator 
against  that  company.  We  need  not,  therefore,  consider  its  liabilit}' 
until  we  come  to  Mrs.  Scott's  writ  of  error  to  which  it  is  a  part>'. 
The  only  breach  of  the  contract  with  the  railroad  company  averred 
is  in  respect  to  the  alleged  failure  of  that  company  to  carry  her  all  the 
way  to  Bowling  Green  in  a  first-class  car.  That  she  was  carried  there 
is  admitted,  but  it  is  averred  she  was  removed  from  the  sleeper  in  the 
nighttime  and  required  to  continue  her  journey  in  what  is  described 
as  "an  open  car,  in  which  were  crowded  men,  women,  and  children, 
and  in  which  all  of  the  windows  and  doors  were  open."  It  is  also  said 
that: 

**It  seemed  to  have  been  an  old  car  found  somewhere  along  the  company's 
line  and  for  this  supposed  emergency,  and  was  wholly  different  from  the  car 
in  whicli  the  defendants  had  contracted  to  carry  plaintiff  to  her  destination.'* 

It  is  then  averred  that  the  plaintiflF  was  about  75  years  of  age, 
though  she  had  enjoyed  theretofore  good  health.  That  in  consequence 
of  exposure  in  this  open  car  she  contracted  cold,  and  had  been  iU  ever 
since.  By  the  amended  declaration  it  is  charged  that  her  death  some 
18  months  afterwards  was  proximately  caused  by  this  "willful  and 
wanton  and  unlawful  conduct  of  the  two  defendants,  in  requiring  her 
to  change  from  a  comfortable  car  in  the  manner  stated  to  one  where 
she  was  exposed  as  aforesaid  and  wholly  unfit  for  the  safety  of  her- 
self." The  evidence  establishes  that  the  train  carrying  the  sleeper 
in  which  Mrs.  Baldwin  and  Scott  had  secured  sleeping  accommoda- 
tions was  a  train  which  ran  between  Memphis  and  Bowling  Green. 
At  the  latter  point  the  sleeper  was  taken  by  a  train,  from  New  Orleans 
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and  Nashville  to  Louisville  and  Cincinnati.  In  consequence  of  a 
wreck  just  beyond  Bowling  Green,  it  became  necessary,  in  the  opinion 
-of  the  authorities,  to  detour  this  train  at  Guthrie,  via  Nortonville; 
thence,  over  the  tracks  of  the  Illinois  Central  Railroad,  to  Louisville. 
The  sleeper  contained  quite  a  number  of  passengers  for  Louisville  and 
points  beyond.  To  accommodate  the  larger  number,  plaintiff  and  her 
daughter,  whose  destination  was  Bowling  Green,  were  told  of  the 
situation  and  asked  to  take  seats  in  the  day  coach,  which  would  be  sent 
through  at  once  to  that  point.  The  distance  was  only  some  45  or  50 
miles,  requiring  a  journey  of  something  less  than  two  hours.  There 
Avas  evidence  that  they  \yere  given  an  election  to  go  around  by  Louis- 
ville in  the  sleeper,  and  thence  back  to  Bowling  Green  by  another 
train,  or  continue  their  journey  with  such  accommodations  as  were 
obtainable  under  the  conditions.  It  is  not  clear,  however,  that  this 
was  understood.  We  therefore  lay  this  evidence  aside,  stopping  only 
to  observe  that  a  journey  to  Louisville  and  then  back  to  Bowling 
Green  would  have  entailed  something  like  400  more  miles  of  travel 
than  to  have  gone  direct  to  Bowling  Green,  and  that  it  is  not  at  all 
probable  that  these  ladies  would  have  for  a  moment  agreed  to  such  a 
circuitous  route.  It  was  undoubtedly  inconvenient  to  be  aroused 
from  sleep  at  3  o'clock  in  the  morning  and  to  change  from  a  sleeper  to 
a  day  coach,  and  it  must  be  assumed  that  the  change  resulted  in  some 
comparative  discomfort  for  the  rest  of  the  journey.  But  traveling  is 
attended  with  more  or  less  discomfort,  and  a  temporary  condition  re- 
sulting from  a  wreck  ahead  compelled  the  carrier  to  either  detour  the 
only  sleeper  with  the  train,  or  procurable  at  the  time,  to  accommodate 
the  greater  number,  or  to  carry  it  on  to  Bowling  Green  for  the  accom- 
modation of  the  two  passengers  destined  to  that  point  at  the  risk  of 
greatly  delaying  and  inconveniencing  the  greater  number. 

The  question  at  last  is  whether  the  railroad  company  breached  its 
contract  by  detouring  this  sleeper  and  thus  necessitating  a  change  into 
the  day  coach  provided.  We  think  not.  The  sleeper  was  the  prop- 
erty of  the  Pullman  Company,  and  was  carried  under  a  contract  be- 
tween that  company  and  the  railroad  company.  The  Pullman  Com- 
pany sold  sleeping  accommodations  to  such  persons  as  should  be  pro- 
vided with  railroad  tickets.  The  railroad  company  neither  sold  nor 
received  compensation  for  such  accommodations,  and  its  relation  to  the 
whole  matter  was  under  its  contract  with  the  Pullman  Company,  and 
no  contract  between  Mrs.  Baldwin  and  the  railroad  company  is  aver- 
red or  implied,  other  than  the  contract  to  carry  her  in  a  first-class  car 
to  her  destination.  It  was  not  therefore  a  breach  of  any  agreement 
with  Mrs.  Baldwin  to  detour  this  sleeper  under  the  conditions,  pro- 
vided she  was  given  a  seat  in  a  safe  and  reasonably  comfortable  car, 
such  a  car  as  ordinarily  furnished  by  well-managed  railroad  com- 
panies, to  Bowling  Green.  There  was  hardly  any  dispute  about  the 
character  of  the  car  in  which  the  plaintiffs  finished  their  journey.  The 
plaintiff,  Mrs.  Scott,  described  it  in  her  evidence  "as  an  open  smoker," 
and  that  a  "chill  east  wind  was  blowing  through  it."  By  "open"  she 
meant  that  the  windows  were  up.  But  she  admits  that  she  did  not 
complain  of  this  fact,  and  made  no  effort  to  have  the  windows  put 
down,  saying:    "As  a  matter  of  course  I  could  not  control  every 
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Window  in  the  car."  The  car  was  partitioned;  one  end  being  used 
as  a  smoker.  But  no  smoking  occurred  while  the  plaintiffs  used  it 
It  was  a  comparatively  new  car,  with  comfortable  upholstered  seats. 
The  substantial  complaint  is  therefore  limited  to  the  fact  that  the  win- 
dows in  the  car  were  up,  or  many  of  them,  and  the  doors  open;  the 
car  being  a  vestibuled  car.  The  night  had  been  very  close  and  hot 
Toward  morning  it  grew  chill;  but  it  was  an  August  night,  and  it 
would  be  somewhat  unusual  to  find  a  car  full  of  passengers  who 
should,  under  such  circumstances,  unite  in  wishing  all  of  the  windows 
closed.  The  relation  of  a  carrier  to  passengers  is  not  that  of  an  in- 
surer. They  must  exercise  a  high  degree  of  care  in  respect  to  all 
which  concerns  their  safe  transportation,  but  are  only  liable  for  neg- 
ligence. When  it  comes  to  the  mere  incidents  of  their  personal  com- 
fort or  discomfort  in  the  matter  of  open  or  closed  windows,  much 
must  be  left  with  the  individual  passenger.  It  would  be  a  most  un- 
reasonable thing  to  hold  a  carrier  answerable  for  the  exposure  of  pas- 
sengers to  such  drafts  as  are  ordinarily  an  incident  of  travel.  Pas- 
sengers must  be  expected  to  exercise  some  judgment  and  discretion 
about  the  matter  of  open  or  closed  windows  and  have  some  regard  to 
the  comfort  of  each  other.  Mrs.  Scott  understood  this  implied  con- 
dition of  travel,  for  she  explains  her  failure  to  complain  by  saying: 
"I  did  not  feel  like  I  had  the  privilege  of  making  every  one  in  the  car 
close  their  windows."  This  being  one  of  the  incidents,  it  is  plain  that 
the  railroad  company  did  not  break  its  agreement  to  convey  her  in  a 
first-class  car  by  carrying  her  in  one  which  had  more  or  less  of  raised 
windows,  especially  as  the  plaintiffs  gave  the  company  no  notice  of 
special  discomfort  and  no  opportunity  of  locating  them  where  they 
would  be  protected  as  far  as  possible,  having  due  regard  to  the  rights 
and  comfort  of  others  who  might  wish  fresh  air.  See  Edmunson  v. 
Pullman  Palace  Car  Co.,  92  Fed.  824,  34  C.  C.  A.  382.  Neither  was 
there  anything  in  the  special  circumstances  which  was  likely  to  require 
any  special  attention.  True,  she  was  past  70,  but  she  was  veiled,  and 
her  age  therefore  not  specially  noticeable.  She  was  accompanied  by 
her  daughter,  Mrs.  Scott,  and  the  daughter  testified  that  her  mother 
was  unusually  active  for  her  age  and  in  good  health. 

The  view  we  have  taken  of  the  case  was  presented  to  the  court  by 
one  of  the  special  requests  presented  by  the  railroad  company,  which 
was  denied.  That  request  was  upon  the  plain  and  indisputable  facts 
of  the  case  applicable  and  should  have  been  given.  The  thirteenth 
assignment  of  error  is  sustained  for  this  reason.  The  request  was  in 
these  words: 

"Each  of  the  plaintiffs  allej^es  that  she  bought  of  the  defendant,  the  Louis- 
ville &  Nashville  Railroad  Company,  *a  full-rate  ticket,  by  which  said  railroad 
company  contracted  to  convey  her  In  a  llrst-class  ear  from  Memphis,  Teim., 
to  Bowling  Green,  Ky.'  It  is  not  alleged  that  the  Louisville  &  Nashville 
Railroad  Company  agreed  or  obligated  Itself  to  furnish  either  plaintiff  with 
any  particular  kind  or  make  of  car,  or  a  sleeping  car,  or  that  it  in  any  waj^ 
became  obligated  to  do  so.  If,  therefore,  you  find  that  the  said  Louisvine  & 
Nashville  Railroad  Company  furnished  plaintiffs  substantially  a  flrst-class 
car,  then  it  has  complied  with  its  undertaking,  and  you  will  find  for  the  de- 
fendant, the  Louisville  &  Nashville  Railroad  Company." 
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The  learned  trial  judge  did,  in  substance,  so  instruct  the  jury ;  but 
he  unfortunately  coupled  it  with  the  condition  that  they  should  so 
find  if  the  plaintiffs  were  given  an  option  to  go  on  with  the  sleeper 
to  Louisville  and  then  back  to  Bowling  Greeo,  or  by  the  car  which 
went  direct  to  Bowling  Green.  It  was  immaterial,  we  think,  whether 
such  an  option  was  or  was  not  tendered,  for  passengers  could  hardly 
be  concluded  by  declining  a  circuitous  route  of  some  20  or  24  hours 
as  against  one  of  less  that  2  hours  in  a  coach  such  as  they  had  a  right 
to  expect  and  require.  In  the  view  we  take  of  the  case  it  is  not  neces- 
sary to  pass  upon  any  of  the  other  assignments. 

We  find  no  error  of  \yhich  Mrs.  Scott  can  complain.  The  Pullman 
Company's  implied  contract  was  to  afford  Mrs.  Scott  sleeping  accom- 
modation in  their  sleeper  to  her  destination,  provided  the  railroad  com- 
pany would  carry  it.  Duval  v.  Pullman  Company,  62  Fed.  265,  10 
C.  C.  A.  331,  33  L.  R.  A.  715.  The  Pullman  Company  did  not  de- 
tour it.  That  was  the  act  of  the  railroad  company,  which,  finding  it 
could  not  be  carried  through  by  Bowling  Green  without  great  delay, 
undertook  to  carry  it  to  its  destination  by  a  longer  and  different  route, 
thereby  serving  the  larger  number.  The  utmost  liability  of  the  Pull- 
man Company  would  be  the  difference  between  the  schedule  rate  for 
sleeping  car  accommodations  from  Memphis  to  Guthrie  and  from 
Memphis  to  Bowling  Green.  The  price  of  a  ticket  to  each  place  was 
the  same. 

Judgment  affirmed  as  to  Mrs.  Scott  and  reversed  as  to  Mrs.  Baldwin. 


(155  Fed.  73.) 

PAYNE  V.  ILLINOIS  CENT.  R.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit.    June  15,  1907.) 

No.  1,627- 

1.  CaBBIEBS— PAS8ENGEBS— TEBMINATION  OF  RELATION. 

A  passenger  on  a  railroad  train  aligbted  in  the  night  at  the  town  where 
he  resided.  The  station,  the  town,  and  his  home  were  all  on  the  west 
side  of  the  track,  and  the  doors  of  the  cars,  which  were  vestibuled,  were 
opened  on  that  side.  After  his  train  had  departed,  he  was  killed  by  an- 
other train  on  a  track  to  the  eastward.  Held,  that  he  had  ceased  to  be 
a  passenger  prior  to  his  death,  and  the  company  at  that  time  owed  no 
duty  to  him  as  such. 

[Ed.  Note. — For  cases  In  point,  see  CJent.  Dig.  vol.  9,  Carriers,  §§  991- 
993. 

0>ntinuanee  of  passenger  relation,  see  note  to  Chesapeake  &  O.  Ry.  Co. 
V.  King,  40  a  C.  A.  437.] 

2.  Death— Action  fob  Wbongful  Death— Questions  fob  Jubt. 

To  Justify  the  submission  to  the  jury  of  a  ease  brought  to  recover  for 
the  death  of  a  person,  alleged  to  have  been  caused  by  the  negligence  of 
defendant,  there  must  be  substantive  proof  not  only  of  such  negligence, 
but  that  It  brought  about  the  injury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig.  vol.  15,  Death,  $  141.] 
8.  Same— Death  of  Pebson  on  Railboad  Tbaok— Evidence  of  Negligence. 

In  an  action  for  wrongful  death,  it  was  shown  that  deceased  was  a 
passenger  on  a  vestibule  train  on  defendant's  railroad,  and  alighted 
therefrom  at  night  at  the  town  where  he  resided.  The  station,  town,  and 
the  home  of  deceased  were  all  on  the  west  side  of  the  track,  and  the 
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doors  of  the  train  were  opened  on  that  side.  On  a  side  track  to  the  east- 
ward of  the  main  track,  a  freight  train  was  standing  waiting  for  the  pas- 
senger train  to  pass.  After  the  latter  had  gone,  the  freight  started,  but 
a  coupling  broke,  and  the  cars  were  separated  some  30  feet  before  the 
front  portion  stopped,  standing  across  a  private  crossing.  The  conductor 
and  a  flagman  went  back  to  the  caboose  with  a  lantern  for  a  knuckle, 
walking  along  the  west  side  of  the  cars.  After  the  front  part  of  the  train 
had  been  backed  up  and  coupled,  the  conductor  passed  forward  to  the  en- 
gine on  the  same  side  of  the  cars,  when  he  discovered  the  body  of  the  de- 
ceased lying  near  the  private  crossing,  od.  its  back,  with  the  feet  to  the- 
west,  and  the  head  on  the  west  rail,  where  it  had  been  crushed  by  the 
wheels  evidently  when  the  cars  were  backed.  There  were  no  other  inju- 
ries, and  the  clothing  was  not  disarranged.  The  side  track  at  the  place 
of  the  injury  was  l)eing  moved,  and  the  earth  had  been  removed  from  be- 
tween the  ties,  and  it  was  unllghted.  Held,  that  such  facts  would  not 
warrant  a  finding  that  the  death  was  due  to  such  condition  of  the  track, 
where  all  the  evidence  tended  to  show  that  the  case  was  one  of  suicide, 
and,  in  any  event,  that  deceased  was  a  trespasser  and  guilty  of  such  con- 
tributory negligence  as  to  preclude  a  recovery. 

4.  Railboads— Operation— Statutory  Regulations— Tennessee  Statxtte. 

Shannon's  Code  Tenn.  §  1574,  subsec.  4,  which  requires  every  railroad 
company  to  keep  some  person  on  the  locomotive  always  on  the  lookout 
ahead  and  to  sound  the  whistle,  apply  the  brakes,  and  employ  every 
means  to  stop  the  train  when  any  person,  animal,  or  other  obstruction 
appears  upon  the  road,  does  not  apply  to  a  train  which  became  uncoupled 
on  a  side  track  in  depot  grounds  and  was  backing  up  to  recouple. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  41,  Railroads,  S  747.> 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  Tennessee. 

K.  D.  McKellar,  for  plaintiflf  in  error. 
Charles  N.  Burch,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

RICHARDS,  Circuit  Judge.  This  action  was  brought  by  the  plain- 
tiff to  recover  for  the  wrongful  death  of  her  husband,  George  Payne* 
who  was  run  over  and  killed  on  the  night  of  February  2,  1904,  by  a 
portion  of  a  freight  train  of  the  Illinois  Central  Railroad  Company,  in 
the  depot  grounds  at  Dyersburg,  Tenn.  Payne  lived  in  Dyersburg. 
Between  10  and  11  o'clock  that  night  he  arrived  there  from  Paducah, 
Ky.,  on  a  vestibuled  passenger  train.  A  short  time  afterwards  he 
was  found  dead  on  the  side  or  passing  track,  then  in  use  by  a  freight 
train  bound  north,  which  had  been  waiting  for  the  south-bound  passen- 
ger train,  and  was  expecting  to  leave  as  soon  as  it  arrived.  Payne  was 
killed  by  one  of  the  portions  of  this  freight  train  while  being  coupled 
together.  The  question  raised  below,  and  the  only  one  in  the  case,  is 
whether  the  proofs  presented  a  case  for  recovery.  The  defendant  sub- 
mitted that  no  negligence  on  its  part  causing  the  accident  was  shown. 
This  the  court  held  and  directed  a  verdict  for  the  railroad  company. 
Was  the  court  correct  in  so  holding? 

The  passenger  train  which  Payne  took  reached  Dyersburg  between 
10  and  11  o'clock  that  night.  He  was  seen  on  the  train,  but  no  one 
observed  him  leave  it.  The  train  was  vestibuled,  and  was  going 
south.  After  the  usual  custom,  the  vestibules  were  opened  on  the  west 
side.    The  station  was  located  on  the  west  side  of  the  main  track,  and 
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SO  was  the  town  and  the  home  of  the  deceased.  Payne  was  well  ac« 
quainted  with  the  town,  had  lived  there  for  18  years,  was  accustomed 
to  railroad  travel,  and  there  was  no  occasion,  so  far  as  any  one  knew,, 
for  him  to  leave  the  train,  except  in  the  usual  way,  on  the  west  side. 
When  Payne  arrived  at  the  depot  in  Dyersburg  that  night,  there  was 
in  the  depot  grounds,  in  addition  to  the  main  track,  a  side  or  passing 
track  which  lay  to  the  east  of  the  main  track.  Later  the  main  track 
and  the  passing  track  were  made  into  a  double  track.  At  the  time  of 
the  accident  there  was  a  cut-off  or  switch  connecting  these  two  tracks, 
which  was  in  process  of  removal ;  the  gravel  and  dirt  being  taken  out 
from  between  the  ties. 

The  depot  at  Dyersburg  was  located  between  two  crossings ;  the  one 
on  the  south  being  a  public  crossing,  and  the  one  on  the  north  a  pri- 
vate crossing,  used  by  persons  having  freight  business  with  the  rail- 
road company.  At  the  time  the  south-bound  passenger  train  arrived 
at  Dyersburg,  a  north-bound  freight  train  was  standing  on  the  side 
or  passing  track,  waiting  for  the  passenger  train  to  get  out  of  the  way. 
This  freight  train  pulled  into  Dyersburg  from  the  south  at  about  8 
o'clock.  It  consisted  of  28  or  30  freight  cars.  After  its  arrival,  it  was 
cut  in  two,  leaving  the  rear  cars  south  of  the  public  crossing  and  the 
front  cars  (about  20  of  them)  north  of  it.  This  was  done  to  permit  the 
use  of  the  public  crossing.  The  private  crossing  to  the  north  remained 
blocked  by  the  cars  which  composed  the  front  end  of  the  freight  train. 
Before  the  passenger  train  arrived,  however,  the  front  end  of  the 
freight  had  been  backed  and  coupled  to  the  rear  cars,  so  the  freight 
train  was  ready  to  pull  out  when  the  passenger  train  should  leave. 
The  freight  train  did  not,  however,  start  north  until  the  passenger 
train  left.  When  it  started  north,  it  had  gone  only  about  30  feet,  when,. 
by  the  breaking  of  a  knuckle,  it.  became  uncoupled  and  parted  about  five 
or  six  car  lengths  south  of  the  private  crossing.  The  train  being  equip- 
ped with  air  brakes,  which  operated  automatically,  the  rear  cars  were 
separated  from  the  front  not  more  than  30  feet.  When  the  conductor 
discovered  that  the  train  had  parted,  he  went  back  to  the  caboose  for 
a  knuckle.  To  get  there  he  went  along  the  west  side  of  the  passing 
track.  He  had  Ws  lantern  and  went  by  the  point  where  Payne's  body 
was  subsequently  found.  So  did  the  flagman,  but  neither  saw  a  body. 
After  securing  a  new  knuckle  in  the  caboose,  the  signal  was  given  to 
the  engineer  to  back.  The  cars  composing  the  front  end  of  the  train 
were  run  slowly  over  the  intervening  space  and  the  coupling  effected. 
The  conductor  then  proceeded  north  on  foot  to  get  to  the  engine  and 
discovered  Payne's  body  on  the  track,  about  two  feet  south  of  the 
private  crossing.  He  had,  in  all  probability,  been  run  over  when  the 
front  end  of  the  train  was  backing  in  order  to  couple  to  the  cars  in 
the  rear.  The  body  was  lying  on  the  back,  the  head  on  the  west  rail 
of  the  east  or  passing  track,  and  the  body  perpendicular  to  that  track, 
stretching  out  toward  the  main  track;  the  right  hand  was  alongside 
the  head,  and  was  nearlv  severed,  while  the  left  hand  was  straight  down 
alongside  the  body.  T^he  clothes  were  clean,  there  was  no  indication 
that  the  body  had  been  rolled  or  dragged.  The  wheel  had  apparently 
passed  over  the  mouth,  and  the  lower  part  of  the  face  was  mashed 
to  a  pulp.    There  were  no  other  injuries. 
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The  negligence  charged  against  the  railroad  company  was:  First, 
in  negligently  killing  Payne  when  he  was  still  a  passenger,  and  when 
the  company  was  under  obligation  to  exercise  a  very  high  degree  of 
care  towards  him;  second,  in  negligently  leaving  a  portion  of  the 
passing  track,  where  the  cut-off  switch  was  located,  unguarded  and 
unlighted,  when  in  a  tom-up  condition ;  and,  third,  in  not  taking  the 
statutory  precautions  required  by  the  law  of  Tennessee,  when  Payne 
was  encountered  as  an  obstacle  on  the  track. 

With  respect  to  the  first  claim,  it  may  be  observed  that  the  depot  and 
the  town  were  both  on  the  west  side  of  the  track.  The  vestibules  of 
the  coaches  were  opened  for  passengers  to  alight  on  that  side.  The 
presumption  is  that  Payne  alighted  on  that  side,  and  there  is  no  evi- 
dence to  the  contrary.  After  thus  alighting  from  the  train,  with  a 
straight  and  unimpeded  way  into  the  town,  and  to  his  home,  Payne 
ceased  to  be  a  passenger.  No  reason  is  given  in  the  testimony,  no  ex- 
planation is  offered,  which  would  justify  him  either  in  alighting  on 
the  east  side  of  the  vestibuled  train,  or  in  crossing  the  west  track  and 
attempting  to  cross  the  passing  track.  When  he  was  run  over  and 
killed  on  the  passing  track,  his  own  train  had  pulled  out  and  gone 
south,  and  his  relation  to  it  as  passenger  had  long  ceased. 

The  claim  that  the  company  was  negligent  in  leaving  the  tom-up, 
cut-off  track  unlighted  and  unguarded  is  based,  of  course,  upon  the 
supposition  that  Payne  stumbled  and  fell  because  of  that  condition,  and 
was  caught  and  run  over  by  the  freight  train.  This  is  pure  conjecture. 
There  is  no  proof  whatever  tending  to  support  it ;  and  there  must  be 
substantive  proof  not  only  that  the  defendant  was  negligent,  but  that 
the  negligence  brought  about  the  injury,  in  order  to  justify  the  sub- 
mission of  the  case  to  the  jury.  Looney  v.  Metropolitan  R.  R.  Co.,  200 
U.  S.  480,  26  Sup.  Ct.  303,  50  L.  Ed.  564;  Carnegie  Steel  Co.  v.  Bvers, 
82  C.  C.  A.  115,  149  Fed.  667,  8  L.  R.  A.  (N.  S.)  677;  Moit  v.  III. 
Central  R.  R.  Co.,  153  Fed.  354,  82  C.  C.  A.  430. 

The  theory  that  Payne  stumbled  in  the  dark  because  of  the  tom-up 
track,  and  fell  under  the  freight  train,  is  not  only  without  any  support 
in  the  evidence,  but  refuted  by  it.  The  position  of  the  body,  the  nature 
of  the  injuries,  and  the  condition  of  his  clothes,  all  indicate  conclusively 
that  he  was  not  run  down  or  dragged;  but  that  he  deliberately  lay 
down  with  his  head  on  the  track.  Payne  had  been  a  saloonist  for  many 
years  and  had  lost  his  job  by  Dyersburg  "going  dry"  the  preceding 
summer.  He  had  been  suffering  from  the  grip  and  was  out  of  em- 
ployment. He  had  been  on  an  unsuccessful  hunt  for  a  job,  and  while 
away  from  home  had  talked  and  acted  in  a  peculiar  manner.  He  was 
identified  by  his  cuffs,  which  were  in  his  overcoat  pocket.  He  had 
taken  the  precaution  to  write  his  name  in  pencil  on  them.  The  court 
cannot  permit  a  jury  to  guess  that  in  some  way  or  other  the  death  of 
a  person  was  brought  about  by  negligence,  when  the  evidence  all  points 
to  suicide.  Payne  never  stumbled  over  the  tom-up,  cut-off  track.  He 
never  started  to  cross  it.  He  had  no  reason  to  and  no  design.  The 
crossing  there  was  private.  It  was  blocked.  His  purpose  ended  with 
the  nearest  rail  and  the  cmshing  wheels  soon  to  pass  over  it 

The  final  point  made  by  the  plaintiff  was  that  the  railroad  company 
omitted  the  statutory  precautions  it  should  have  taken.    But  no  stat- 
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utory  precautions  were  demanded   under  the  circumstances.     Sub- 
section 4  of  section  1574,  Shannon's  Code,  provides  as  follows: 

*'Ever7  railroad  company  shall  keep  the  engineer,  fireman  or  some  other 
person  upon  the  locomotive  always  upon  the  lookout  ahead;  and  when  any 
person,  animal  or  other  obstruction  appears  upon  the  road  the  alarm  whistle 
shall  be  sounded,  the  brakes  put  down  and  every  possible  means  employed  to 
stop  the  train  and  prevent  an  accident" 

Our  understanding  is  that  the  statute  does  not  apply,  and  the  pre- 
cautions are  not  required,  where  the  train  is  being  made  up  in  the  de- 
pot grounds,  as  this  one  was.  The  movement  which  injured  Payne  was 
the  slow  backing  movement  preliminary  to  the  final  coupling  up  of  the 
separated  portions  of  the  train.  Cox  v.  L.  &  N.  R.  R.  Co.,  1  Shannon, 
Tenn.  Cases,  475 ;  Rogers  v.  R.  R.  Co.,  136  Fed.  573,  69  C.  C.  A.  321 ; 
R.  R.  Co.  v.  Pugh,  95  Tenn.  419,  32  S.  W.  311. 

But  if  Payne  did  not  deliberately  lie  down  upon  the  track,  he  was 
guilty  of  such  negligence  in  attempting  to  cross  tihe  passing  track  when 
blocked  and  in  use  by  a  freight  train  then  being  made  up,  as  to  plain- 
ly preclude  a  recovery.  Under  tfie  circumstances,  he  was  an  in- 
truder and  trespasser.  Besides,  Payne  was  in  a  part  of  the  station 
grounds  where  a  passenger  had  no  right  to  be,  and  the  railroad  com- 
pany owed  him  no  duty  of  precaution,  unless  his  presence  in  that  place 
was  known  to  its  employes,  and  this  is  not  claimed. 

Judgment  affirmed. 


a55  Fed.  T7.) 

LIMA  LOCOMOTIVB  &  MACHINE  CO.  V.  NATIONAL  STEEL 
CASTINGS  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  17,  1907.) 

No.  1,652. 

1.  CowTRAOTS— Mutuality 

Where  plahitiff  accepted  defendant's  proposition  to  furnish  all  plaln- 
tiflTs  requirements  In  steel  castings  for  the  remainder  of  the  year,  at  prices 
mentioned,  defendant  was  obligated  to  take  from  plaintiff  all  castings 
which  their  business  should  require,  and  the  contract  was  therefore  not 
yold  for  want  of  mutuality. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  §  32.] 

2.  Customs  and  Usages— Written  Coktbaot— Explanation— Contbadiction 

While  evidence  of  custom  and  usage  is  admissible  to  explain  the  mean- 
ing of  words  and  phrases  used  in  a  written  contract  and  to  annex  thereto 
certain  incidents  which  circumstances  indicate  the  parties  intended,  when 
the  words  used  do  not  necessarily  exclude  the  operation  of  such  custom 
or  usage,  evidence  thereof  is  inadmissible  to  contradict  the  contract 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  15,  Customs  and 
Usages,  I  34.] 

8.  Contracts— Pebfobmance^Excuss. 

Nothing  will  excuse  the  performance  of  a  contract,  except  an  act  of  God 
or  the  public  enemy. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  11,  Contracts,  §{  1409- 
1417.] 

4.  Customs  and  Usages  —  Nonperfobmanob  of  Contbaot  —  Accident  —  Un- 
avoidable Delay. 

Where  plaintifiF  had  knowledge  that  its  furnace  was  working  badly,  and 
that  normal  results  could  not  be  relied  on,  at  the  time  it  contracted  to 
88  C.O.A.— 88 
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supply  defendant's  requirements  of  gteel  castings  for  the  remainder  of 
the  year,  the  subsequent  necessity  to  shut  down  its  plant  for  r^airs  was 
not  an  "accident"  or  an  unavoidable  cause  of  delay,  within  a  custom  or 
usage  among  manufacturers  of  steel  castings  that  all  contracts  are  subject 
to  the  contingency  of  accidents  and  unavoidable  delaya 

6.  CONTBACTB— DiSOHABOE  BT  BBBAOH. 

Plaintiff  having  contracted  in  April,  1902,  to  furnish  defendant's  re- 
quirements of  steel  castings  for  the  remainder  of  the  year,  furnished  the 
same  until  August  1st,  when,  because  of  the  necessity  of  repairs,  it  was 
compelled  to  close  its  plant  until  November  19th,  during  which  time  de- 
fendant was  compelled  to  withdraw  its  patterns  from  plaintiff  and  place 
them  with  other  founders,  having  made  arrangements  on  the  best  obtain- 
able terms  to  obtain  what  plaintiff  was  unable  to  furnish.  Held^  that  de- 
fendant was  not  bound  to  cancel  such  new  contracts  and  return  its  pat- 
terns to  plaintiff  on  notice  given  in  October  that  plaintiff's  plant  would  be 
in  operation,  ready  to  turn  out  work  under  the  contract  on  or  before  No- 
vember 19th. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
Division  of  the  Northern  District  of  Ohio. 

Action  upon  account  for  goods  sold  and  delivered,  and  cross-action  for  dam- 
ages for  breach  of  contract  Jury  waived.  The  trial  judge  made  a  finding  of 
facts  and  a  general  finding  for  the  plaintiff  for  the  full  amount  of  the  account 
and  against  the  defendant  upon  its  cross-petition. 

On  April  10, 1902,  the  National  Steel  Castings  Ck>mpany  made  in  writing  the 
following  proposition  to  the  Lima  Locomotive  &  Machine  Company:  "Gentle- 
men: We  make  the  following  proposition  for  furnishing  all  your  requirements 
in  steel  castings  for  the  remainder  of  the  present  year  at  the  prices  mentioned 
below,  f.  o.  b.  cars  at  Montpelier,  the  terms  to  be  thirty  days  net  Ton  agree 
to  furnish  us  on  or  before  the  15th  of  each  month  the  tonnage  that  you  wish 
to  order  during  the  following  month.  We  agree  to  fill  your  orders  as  specified 
to  the  amount  of  this  tonnage,  and  to  make  such  deliveries  as  you  require." 
Then  followed  fi  schedule  of  ste^  castings  and  prices  per  pound.  This  was 
accepted  in  writing  by  indorsing  thereon,  at  the  foot  of  the  proposition,  "Ac- 
cepted April  10,  1902,"  and  duly  signed  by  the  Lima  Company.  This  contract 
the  defendant  set  out  In  its  cross-petition  and  averred:  First,  that  the  cast- 
ings for  which  the  plaintiff  had  sued  were  ordered  and  supplied  under  this  con- 
tract; second,  that  the  plaintiff  had  failed  and  refused,  though  requested,  to 
supply  It  with  other  castings  necessary  to  meet  the  requirements  of  Its  busi- 
ness, and  that  defendant  in  consequence  had  been  obliged  to  contract  for 
same  with  other  founders  and  had  paid  for  the  castings  so  procured  $5,498.24 
over  and  above  the  contract  price  with  plaintiff. 

The  defenses  to  the  cross-petition  were:  First,  that  the  contract  was  void 
for  want  of  mutuality;  second,  that  the  furnace  of  the  plaintiff  broke  down 
through  an  "unavoidable  accident"  and  the  plant  closed  for  repairs  from 
about  August  1  to  November  19,  1902,  and  that  for  this  reason  the  plaintiff 
was  excused  from  carrying  out  Its  agreement  if  valid,  during  that  time,  and 
that  there  was  an  universal  custom  among  manufacturers  of  steel  castings, 
well  known  to  defendant  that  all  contracts  were  subject  to  the  contingency 
of  strikes,  accidents,  and  unavoidable  delays,  and  that  this  contract  was  en 
tered  into  with  reference  to  this  custom;  third,  that  notice  was  given  the  de 
fendant  that  the  furnace  of  the  plaintiff  would  resume  operation  about  No- 
vember 19th,  but  defendant  did  not  furnish  plaintiff  with  patterns  by  which 
It  might  have  supplied  defendant's  November  and  December  requirements. 

Henry  W.  Seney,  for  plaintiff  in  error. 
Lloyd  Williams,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

After  making  the  foregoing  statement  of  the  case,  LURTON,  Cir- 
cuit Judge,  delivered  the  opinion  of  the  court 
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1.  We  find  ourselves  unable  to  agree  with  the  learned  circuit  judge 
in  respect  to  tfie  nonmutuality  of  the  contract  by  which  the  plaintiff 
agreed  to  supply  all  of  the  "requirements"  of  the  defendant's  business 
for  the  remainder  of  the  year  1902.  The  defendant  was  engaged  in 
an  established  manufacturing  business  which  required  a  large  amount 
of  steel  castings.  This  was  well  known  to  the  plaintiff,  and  the  propo- 
sition made  and  accepted  was  made  with  reference  to  the  "require- 
ments" of  that  well-established  business.  The  plaintiffs  were  not 
proposing  to  make  castings  beyond  the  current  requirements  of  that 
business,  and  would  not  have  been  obligated  to  supply  castings  not 
required  in  the  usual  course  of  that  business.  By  the  acceptance  of 
the  plaintiff's  proposal,  the  defendant  was  obligated  to  take  from  the 
plaintiff  all  castings  which  their  business  should  require.  The  con- 
tract, if  capable  of  two  equally  reasonable  interpretations,  should  be 
g^ven  that  interpretation  which  will  tend  to  support  it  and  thus  carry 
out  the  presumed  intent  of  both  parties.  The  second  and  third  para- 
graphs must  be  read  in  the  light  of  the  first.  Thus  read,  there  is  no 
ground  for  doubting  that  the  words  the  "tonnage  you  wish  to  order," 
and  "such  deliveries  as  you  may  require,"  have  reference  to  the  es- 
tablished "requirements"  of  the  business  for  the  following  "month," 
and  the  deliveries  of  the  tonnage  thus  estimated.  The  contract  falls 
under  and  is  governed  by  the  case  of  Loudenback  Fertilizer  Co.  v. 
Tennessee  Phosphate  Co.,  121  Fed.  298,  68  C.  C.  A.  220,  61  L.  R.  A. 
402,  where  tfie  contract  was  to  sell  to  a  manufacturer  of  fertilizer 
"its  entire  consumption  of  phosphate  rock"  for  a  term  of  five  years. 
In  that  case  we  held  that  the  contract  was  mutual,  and  the  buyer  un- 
der obligation  to  take  its  entire  requirement  of  phosphate  rode  from 
the  seller.    Concerning  the  definiteness  of  such  a  contract,  we  said: 

"A  contract  to  buy  all  that  one  shall  require  for  one's  own  use  in  a  partic- 
ular manufacturing  business  is  a  very  different  thing  from  a  promise  to  buy 
nil  that  one  may  desire,  or  all  that  one  may  order.  The  promise  to  take  all 
that  one  can  consume  would  be  broken  by  buying  from  another,  and  it  is  this 
obligation  to  take  the  entire  supply  of  an  established  business  which  saves 
tbe  mutual  character  of  the  promise." 

To  the  same  effect  and  directly  in  point  are  the  cases  of  Cold  Blast 
Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co.,  114  Fed.  77,  52  C.  C.  A. 
25,  57  L.  R.  A.  696,  Minnesota  Lumber  Co.  v.  Whitebreast  Coal  Co., 
160  111.  85,  43  N.  E.  774,  31  L.  R.  A.  529,  and  Wells  v.  Alexandre,  130 
N.  Y.  642,  29  N.  E.  142,  15  L.  R.  A.  218. 

2.  Among  the  findings  of  fact  was  the  following: 

**(10)  Throughout  the  United  States  it  Is  a  custom  among  manufacturers  of 
steel  castings,  such  as  were  to  be  manufactured  for  defendant  by  plaintifT,  to 
make  aU  agreements  contingent  upon  strilces,  accidents,  and  other  unavoidable 
delays,  and  all  contracts  for  the  manufacture  of  such  castings  were  made 
with  reference  to  and  conditioned  upon  such  custom,  which  said  custom  was 
well  known  to  defendant  when  said  agreement  was  entered  into,  and  was 
made  with  reference  to  said  custom." 

The  court  also  found  that  the  contract  itself  was  contained  upon 
the  printed  letter  head  of  the  plaintiff,  which,  among  other  things, 
had  printed  thereon  these  words:  "All  agreements  contingent  upon 
strikes/  accidents  and  other  unavoidable  delays,  beyond  our  control." 
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Nothing  IS  better  settled  than  that  it  is  not  admissible  to  contradict 
a  contract  by  evidence  of  custom  or  usage,  but  admissible  to  explain 
the  meaning  of  words  and  phrases  used  and  to  annex  to  such  con- 
tracts certain  incidents  which  circumstances  indicate  the  parties  in- 
tended to  annex  when  the  words  they  have  used  do  not  necessarily 
exclude  the  operation  of  such  custom  or  usage.  Lillard  v.  Kentucky 
Distilleries  &  Warehouse  Co.,  134  Fed.  168,  174,  67  C.  C,  A.  74. 

That  nothing  will  excuse  the  performance  of  a  contract  except  an 
act  of  God  or  the  public  enemy  is  equally  clear.  Whether  the  plain 
agreement  to  supply  the  defendant  with  all  the  castings  which  its  busi- 
ness should  require  is  not  contradicted  by  a  custom  or  usage  which 
would  excuse  the  performance  upon  the  contingency  of  a  strike  or 
accident  is  a  very  grave  question,  and  one  which  we  pretermit  be- 
cause we  do  not  find  that  the  plaintiff  was  prevented  from  perform- 
ing its  contract  by  the  occurrence  of  any  accident  or  other  contingency 
included  by  the  alleged  custom  or  usage  in  the  steel  casting  business. 
It  is  true  that  the  plaintiff's  furnace  was  shut  down  from  August  1st  to 
November  15th  for  the  purpose  of  making  necessary  repairs.  But  the 
facts  found  show  that  the  want  of  repair  which  necessitated  going  out 
of  blast  for  repairs  August  1st  was  a  condition  which  existed  at  the 
time  this  contract  was  executed,  and  had  existed  for  some  months  be- 
fore. The  output  had  been  severally  affected  for  months  by  a  de- 
fective operation,  the  cause  of  which  was  not  understood.  Various 
efforts  were  made  to  remedy  the  matter,  but  without  results.  In  this 
existing  crippled  condition  plaintiff  entered  into  the  contract  here  in- 
volved and  continued  to  operate  until  some  time  in  June,  matters  grow- 
ing worse,  when  notice  was  given  of  a  shutdown  August  1st  to  overhaul 
and  repair.  It  was  after  the  work  of  overhauling  had  begun  that  the 
cause  of  the  bad  draught  which  had  troubled  the  operation  was  dis- 
covered and  remedied.  The  ''accident"  or  "unavoidable  delay"  ex- 
cused by  custom  or  usage  must  be  confined  to  accidents  and  delays 
due  to  causes  originating  after  the  contract.  Plaintiff  knew  when  it 
made  this  contract  that  its  furnace  was  working  badly,  and  that  normal 
results  could  not  be  relied  upon.  They  did  not  then  know  the  cause  of 
the  trouble,  but  that  the  trouble  was  more  vital  than  they  then  sus- 
pected and  would  take  longer  to  remedy  is  a  misfortune  that  cannot  be 
cast  upon  the  defendant  as  an  "accident"  excused  by  custom  or  usage. 

3.  The  "requirements"  for  defendant's  business  for  November  and 
December  were  in  excess  of  requirements  of  preceding  months.  The 
defendant  in  error  says  that  on  October  24th  it  gave  plaintiff  in  error 
notice  that  on  or  before  November  19th  its  furnace  would  be  in  run- 
ning order,  and  that  if  furnished  patterns  they  could  put  them  in  sand 
and  be  ready  to  turn  out  work  on  or  before  that  day.  The  facts  found 
show  that  the  castings  required  were  made  upon  patterns  supplied  by 
defendant,  and  that  when  plaintiff  shut  down  these  patterns  were 
necessarily  returned  and  placed  with  other  founders,  and  so  were  in 
the  hands  of  other  contractors.  When  this  notice  was  given,  defend- 
ant notified  plaintiff  that  it  had  been  forced  to  make  arrangements 
with  other  founders  for  its  requirements  for  the  remainder  of  the 
year,  and  that  its  p:»tterns  were  in  the  possession  of  such  other  con- 
tractors, to  whom  orders  had  been  given.  The  court  below  found  as 
a  fact  that  from  April  1st  to  the  close  of  the  year  the  prices  of  such 
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castings  advanced  materially,  and  that  it  was  difficult  to  get  orders 
filled,  and  that  the  contracts  made  by  defendants  were  for  the  best 
prices  obtainable.  The  plaintiff,  having  inexcusably  breached  its  agree- 
ment, is  not  in  a  situation  to  complain  of  the  measures  resorted  to 
in  good  faith  by  the  defendant  to  supply  itself  with  the  castings  which 
the  plaintiff  was  under  obligation  to  furnish.  It  may  be  that  some 
of  defendant's  outstanding  contracts  for  November  and  December  "re- 
quirements" might  have  been  canceled  and  the  patterns  returned  to 
plaintiff ;  but  it  was  not  bound  to  do  so  under  the  circumstances.  The 
market  was  an  advancing  one,  and  defendant  made  arrangements  on 
best  obtainable  terms  to  obtain  what  plaintiff  was  unable  to  furnish, 
and  this  is  all  the  plaintiff  had  a  right  to  ask.  Upon  the  facts  found 
the  judgment  should  have  been  for  defendant  for  $5,498.24,  less  $3,- 
700.78,  with  interest  on  this  balance  from  January  1,  1903,  and  the 
costs  of  this  suit. 

Judgment  reversed,  with  directions  to  enter  judgment  in  accordance 
with  tins  opinion. 

(155  Fed.  i.) 

NELSON  et  al.  ▼.  MEEHAN  et  al. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    June  7,  1907.) 

No.  1,876. 

!•  Appeal  and  Erbob— Appealable  Obdeb— Alaska  Codes. 

An  order  made  by  a  district  court  of  Alaska  setting  aside  a  prior  judg*- 
ment  of  such  court  and  granting  a  new  trial  is  not  appealable  under  Alaska 
Codes,  pt.  4,  c.  51,  §  504,  which  gives  the  right  of  appeal  from  a  "final  Judg- 
ment or  order,"  but  such  order  may  be  reviewed  on  appeal  by  the  Circuit 
Court  of  Appeals  for  want  of  jurisdiction  In  the  court  to  make  it. 

[Ed.  Note. — Finality  of  judgments  and  decrees  for  purposes  of  review, 
see  note  to  Brush  Electric  Co.  v.  Electric  Imp.  Co.  of  San  Jose,  2  C.  C.  A. 
379;  Central  Trust  Co.  of  New  York  v.  Madden,  17  C.  C.  A.  238;   Prescott 
&  A.  C.  Ry.  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co.,  28  C.  C.  A.  482.] 
2,  JuDGMENi'— Vacation  fob  Fbaud— Poweb  op  Coubt  afteb  Tebm. 

A  court  of  equity  has  power  to  vacate  its  own  decree  at  any  time  during 
the  term  at  which  it  was  entered  on  the  ground  that  it  was  procured  by 
means  of  the  perjured  testimony  of  the  prevailing  party,  notwithstanding 
the  fact  that  it  has  been  affirmed  on  appeal;  but  in  the  absence  of  a 
statute  conferring  it,  such  power  does  not  extend  beyond  the  term.  In 
such  case,  fraud  to  confer  jurisdiction  must  consist  in  something  extrin- 
sic or  outside  of  the  matter  which  was  actually  tried  or  so  in  issue  that  it 
could  have  been  tried  in  the  suit  in  which  the  decree  assailed  was  entered. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  30,  Judgment,  §§  666- 
668.] 

8.  Same— Alaska  Statute. 

Alaska  Code  Civ.  Proc.  §  93,  which  authorizes  a  district  court  to  relieve 
a  party  from  a  judgment  taken  against  him  through  his  mistake,  Inadver- 
tence, surprise,  or  excusable  neglect,  does  not  confer  power  to  vacate  a 
judgment  after  the  term  on  the  ground  that  the  issues  were  erroneously 
decided  because  of  perjured  testimony,  the  motion  being  based  on  affidavits 
going  to  the  identical  issues  tried  before. 

Appeal  from  tlie  District  Court  of  the  United  States  for  the  Third 
Division  of  the  Territory  of  Alaska. 

Miller,  West  &  De  Journel,  N.  V.  Harlan,  and  West,  De  Journel  & 
O'Neill,  for  appellants. 

John  L.  McGinn,  Martin  L.  Sullivan,  McGinn  &  Sullivan,  J.  C. 
Campbell,  W.  H.  Metson,  F.  C.  Drew,  and  F.  P.  Deering,  for  appellees. 
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Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

HUNT,  District  Judge.  O.  A.  Nelson  and  G.  N.  Hensley  brought 
an  action  against  Matt  Meehan  and  T.  Larson  in  December,  1903,  in 
the  United  States  District  Court  for  the  territory  of  Alaska,  to  com- 
pel the  specific  performance  of  a  contract  by  which  Meehan  and  Lar- 
son agreed  to  give  to  the  plaintiflfs  a  one-half  interest  in  a  certain  min- 
ing claim  if  the  plaintiflfs  would  sink  thereon  three  holes  to  bed  rock. 
The  cause  was  tried  by  the  court,  and  it  was  found  tfiat  the  plain- 
tiflfs had  fulfilled  the  terms  of  the  contract  by  sinking  three  holes  to  bed 
rock,  and  that  as  a  conclusion  they  were  entitled  to  have  conveyed 
to  them  by  the  defendants  the  half  interest  specified  in  the  contraa. 
Thereafter,  and  on  August  17,  1904,  a  decree  was  entered  in  favor  of 
the  plaintiflfs  in  accordance  with  the  findings  of  the  court.  Defendants 
moved  for  a  new  trial  upon  the  grounds  of  insuflSciency  of  evidence  to 
justify  the  decision  and  errors  of  law  duly  excepted  to  upon  the 
trial.  This  motion  was  overruled  upon  August  17,  19(D4.  The  de- 
fendants appealed  to  this  court,  and  upon  May  8,  1905,  the  decree  of 
the  District  Court  was  aflfirmed.  Meehan  v.  Nelson,  137  Fed.  731, 
70  C.  C.  A.  166.  The  mandate  of  the  Circuit  Court  of  Appeals  was 
filed  in  the  District  Court  of  the  proper  district  in  Alaska  on  June 
13,  1905;  thereafter,  on  July  26,  1905,  the  defendants  filed  in  the 
District  Court  a  motion  for  an  order  vacating  and  setting  aside  the 
judgment  and  decree  theretofore  rendered  by  the  District  Court  on 
August  17,  1904,  which  had  been  aflfirmed  by  this  court,  as  hereto- 
fore stated.  This  motion  was  based  upon  the  ground  that  the  judg- 
ment and  decree  of  the  court  had  been  founded  upon  the  testimony 
of  O.  A.  Nelson,  one  of  the  plaintiflfs  in  the  cause,  and  that  he  had 
willfully  and  corruptlv  sworn  falsely  by  stating  that  he  had  sunk 
the  three  holes  to  bed  rock  and  performed  the  conditions  of  the  agree- 
ment which  was  made  the  basis  of  the  suit  in  specific  performance,  that 
the  court  had  been  deceived,  and  that  appellees  did  not  discover  the 
true  condition  of  aflfairs  until  after  the  affirmance  of  the  decree  of  the 
lower  court  by  the  Court  of  Appeals.  The  defendants  accompanied 
their  motion  to  vacate  with  a  number  of  affidavits  wherein  ^ants 
swore  that  hole  No.  3  sunk  by  Nelson  and  Hensley  did  not  go  to  bed 
rock  as  required  by  the  terms  of  the  agreement  heretofore  referred 
to,  and  that  the  gravel  under  the  bottom  of  the  No.  3  shaft  to  bed 
rock  had  never  been  removed.  On  July  29,  1905,  the  plaintiflfs  ap- 
peared specially  and  only  for  the  purpose  of  objecting  to  the  ju- 
risdiction of  the  court  to  entertain  or  pass  upon  the  motion  filed 
by  the  defendants.  On  August  14,  1905,  the  court  overruled  the  objec- 
tions to  the  jurisdiction  of  the  court  to  entertain  the  motion.  After 
the  court  overruled  plaintiflfs'  objections  to  the  jurisdiction  of  the  court, 
plaintiflfs,  meeting  the  issue  made  by  the  affidavits  of  defendants.  Sled 
a  number  of  counter  affidavits  tending  to  show  that  the  holes  had 
been  sunk  to  bed  rock,  and  that  after  a  winter  has  elapsed  since  ground 
has  been  disturbed  it  is  very  difficult  to  tell  by  looking  at  gravel  in  a 
drift  which  is  gravel  in  place  and  which  is  gravel  that  has  been  dis- 
turbed or  caved  in;   that  a  shaft  generally  caves  in,  and  that  during 
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the  winter  following  this  process  of  caving  the  whole  mass  freezes 
and  forms  a  compact  cohesive  body  which  it  is  almost  impossible  to 
distingiiish  from  gravel  in  place.  After  the  submission  of  these 
affidavits  by  both  sides,  and  with  the  consent  of  the  parties  to  the  liti- 
gation, the  presiding  judge  made  a  personal  inspection  of  the  property, 
and  it  was  his  opinion  that  the  Nelson  and  Hensley  shaft  No.  3  was  not 
sunk  to  bed  rock,  that  its  lowest  point  was  at  least  5  feet.  6  inches  from 
bed  rock,  and  that  Nelson  had  deliberately  committed  perjury  upon  the 
trial  of  the  case.  The  court,  therefore,  on  September  16,  1905,  ordered 
that  the  judgment  and  decree  entered  upon  August  17,  1904,  be  set 
aside,  and  that  the  defendants  be  granted  a  new  trial.  The  plaintiffs 
now  prosecute  this  appeal  from  the  order  of  the  District  Court  so  made 
and  entered. 

Questions  of  jurisdiction  are  presented  by  appellants  and  respondents. 
Appellants  contend  that  there  was  no  jurisdiction  in  the  lower  court  to 
set  aside  and  vacate  the  decree  made  in  favor  of  Nelson  and  Hensley 
and  to  grant  a  new  trial,  inasmuch  as  it  appears  that  the  matters  pre- 
sented in  the  Meehan  and  Larson  motion  to  vacate  the  decree  and  to 
^ant  a  new  trial  are  the  identical  questions  that  were  tried  and  de- 
cided in  the  former  siiit  hereinbefore  referred  to ;  hence  that  it  was  not 
within  the  power  of  the  lower  court,  after  the  expiration  of  the  term 
in  which  the  decree  was  rendered,  to  vacate  its  decree  merely  because 
it  was  founded  upon  perjured  testimony.  On  the  other  hand,  the 
respondents  challenge  the  jurisdiction  of  this  court  by  a  motion  to  dis- 
miss the  appeal,  for  the  reason  that  the  judgment  or  decree  of  the 
lower  court  vacating  the  former  decree  and  granting  a  new  trial  is 
not  a  final  judgment  or  decree  from  which  an  appeal  may  be  taken 
under  section  604,  pt.  4,  c.  51,  of  the  Codes  of  Alaska.  Section  504 
of  the  Alaska  Codes,  so  far  as  applicable,  provides  that  an  appeal  and 
writ  of  error  may  be  taken  and  prosecuted  from  a  final  judgment  or 
order  of  the  District  Court  of  Alaska  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  where  the  value  of  the  subject- 
matter  exceeds  $500.  A  judgment  is  defined  by  the  Codes  of  Alaska 
(section  234,  Carter's  Annotated  Codes)  as  "the  final  determination 
of  the  rights  of  the  parties  in,  the  action."  In  Bostwick  v.  Brinker- 
lioff,  106  U.  S.  3,  1  Sup.  Ct.  15,  27  L.  Ed.  73,  the  Supreme  Court  said 
that  a  judgment  or  decree,  to  be  final  within  the  meaning  of  the  acts 
of  Congress  giving  to  the  Supreme  Court  jurisdiction  on  appeals  and 
writs  of  error,  "must  terminate  the  litigation  between  the  parties  on  the 
merits  of  the  case,  so  that  if  there  should  be  an  affirmance  here  the 
court  below  would  have  nothing  to  do  but  execute  the  judgment  or 
decree  it  had  already  rendered."  An  order  granting  a  new  trial  con- 
tinues a  case  for  further  proceedings ;  it  does  not  finally  determine  the 
rights  of  the  parties,  but  suspends  the  finality  of  the  original  judgment 
entered  until  the  issues  are  tried  and  decided  anew.  Black  on  Judg- 
ments, §  34.  These  definitions  of  what  constitutes  a  final  judgment 
that  may  be  appealed  from  exclude  an  order  vacating  a  judgment  and 
granting  a  new  trial  made  in  the  same  cause.  It  therefore  follows  that 
our  inquiry  must  be  limited  to  the  question  whether  or  not  the  Dis- 
trict Court  had  power  to  make  the  order  it  did.  If  it  had  that  power, 
whether  it  was  wisely  or  unwisely  exercised,  is  not  for  us  to  decide. 
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and  respondents'  motion  to  dismiss  the  appeal  for  lack  of  jurisdiction 
of  this  court  would  have  to  be  sustained.  If,  conversely,  the  court  act- 
ed in  excess  of  its  authority  when  it  made  the  order  appealed  from, 
this  court  has  jurisdiction  of  the  appeal ;  and  plaintiflfs'  objections  to 
the  jurisdiction  of  the  lower  court  are  sound. 

This  being  a  suit  in  equity,  the  District  Court  had  full  power  to 
amend,  correct,  or  vacate  its  decree  at  the  same  term  in  which  it  was 
made,  if  it  was  discovered  that  error  had  been  committed  or  that 
fraud  had  been  perpetrated  upon  the  court  by  either  of  the  parties  or 
their  agents,  or  if  for  other  satisfactory  reason  the  court  in  its  dis- 
cretion believed  that  it  was  just  that  the  decree  should  be  vacated 
or  amended  or  reformed.  Doss  v.  Tyack  et  al.,  14  How.  297,  14  L. 
Ed.  428.  Control  of  the  court  over  its  own  judgments  during  the  term 
at  which  they  are  rendered  is  spoken  of  by  Justice  Miller  as  of  "every- 
day practice."  Bassett  and  Harger  v.  United  States,  9  Wall.  38,  19 
L.  Ed.  648.  And  later  the  same  learned  justice,  speaking  for  the 
court  in  Bronson  v.  Schulten,  104  U.  S.  410,  26  L.  Ed.  997,  said: 

"It  is  a  genial  rule  of  the  law  that  all  the  Judgments,  decrees,  or  other 
orders  of  the  courts,  however  exclasive  in  their  character,  are  under  the  ccm- 
trol  of  the  court  which  pronounces  them  during  the  term  at  which  they  are 
reudered  or  entered  of  record,  and  they  may  then  be  set  aside,  vacated,  modi- 
fled,  or  annulled  by  that  court" 

The  fact  that  an  appeal  was  taken  and  that  the  decree  was  here 
affirmed  did  not  necessarily  take  away  the  power  of  the  lower  court  to 
vacate  the  decree  during  the  term,  if  a  fraud  had  been  practiced. 
When  the  mandate  of  this  court  was  filed  affirming  the  decree  the  suit 
was  again  in  the  District  Court.  The  rule  is  that  a  lower  court 
is  bound  by  the  decree  of  the  appellate  court,  and  its  duty  is  to  put  the 
decree  into  effect  according  to  the  mandate,  and  there  is  no  authority 
to  give  further  relief.  But  if  during  the  term  there  is  a  showing, 
whether  by  motion  or  otherwise,  of  fraud  or  other  wrong  practical 
by  the  prevailing  party,  the  lower  court  has  power  to  vacate  a  decree 
and  grant  a  new  trial  notwithstanding  an  affirmance  by  a  higher  court. 
This  would  seem  to  be  so  because,  so  long  as  the  term  of  court  lasts 
in  which  the  decree  was  made  and  entered,  the  decree  remains  subject 
to  the  judicial  power  of  the  court;  and  if  during  such  term  it  is  an- 
nulled, such  annulment  vacates  what  has  been  done,  and  the  decree 
stands  as  if  no  appeal  had  been  had.  In  Goddard  v.  Ordway,  101  U. 
S.  745,  25  L.  Ed.  1040,  an  order  allowing  an  appeal  was  granted  and 
entered  on  the  minutes  of  the  court,  and  subsequently,  during  the  term, 
this  order  was  set  aside  and  vacated  at  the  instance  of  tfie  party  in 
whose  favor  the  appeal  had  been  granted.  The  Chief  Justice,  speaking 
for  the  court,  said : 

"We  are  unable  to  see  how  the  allowance  of  an  appeal  differs  In  this  re- 
spect from  any  other  judicial  order  made  in  the  cause.  If  the  one  is  sub- 
ject to  revocation  or  amendment  while  the  term  continues,  so,  as  it  seems  to 
us,  must  be  the  other."  Ex  parte  teller,  182  U.  S.  562,  21  Sup.  Ct  871,  45 
L.  Ed.  1230. 

This  brings  us  to  the  point  where  we  must  ascertain  whether  the 
order  vacating  the  decree  was  made  during  the  term  at  which  the 
decree  was  rendered.     Counsel  for  appellants  have  predicated  assign- 
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ments  of  error  upon  the  ground  that  the  defendants*  motion  to  vacate 
was  not  filed  until  after  Sie  commencement  of  a  term  of  a  court  suc- 
ceeding the  one  whereat  the  decree  was  made.  Their  brief,  too,  is 
prepared  upon  an  assumption  that  such  was  the  fact.  Respondents' 
counsel,  however,  address  our  attention  to  the  omission  of  the  record 
to  sustain  the  statement  that  the  term  at  which  the  decree  was  rendered 
had  closed.  The  transcript  in  the  original  appealed  case  shows  that 
the  trial  was  had  in  August,  1904,  at  a  special  term  of  the  District 
Court  held  at  Fairbanks,  but  there  is  nothing  in  that  record  that  in- 
dicates an  adjournment  of  such  special  term ;  while  the  record  on  this 
appeal  shows  affirmatively  that  at  different  times  in  April,  1905,  the 
parties  were  before  the  court  in  the  matter  of  a  receivership  asked  for 
by  plaintiffs.  The  only  evidence  of  when  there  was  any  adjournment 
of  court  for  the  term  is  found  in  an  order  made  by  the  judge  at  Fair- 
banks on  August  4,  19i.06,  wherein  nunc  pro  tunc  he  extended  the 
time  for  the  plaintiffs  to  prepare  and  have  signed  their  bill  of  ex- 
ceptions to  the  order  vacating  the  decree,  in  which  order  it  is  recited 
that  "the  final  order  in  setting  aside  the  judgment  in  the  above-en- 
titled cause  was  not  made  and  signed  until  the  sixteenth  day  of  Sep- 
tember, 1905;  that  the  court  adjourned  sine  die  on  the  same  day,  and 
that  the  judge  of  said  court  left  the  Third  division  of  the  territory  of 
Alaska  immediately  thereafter,"  etc.  This  is  evidence  of  the  adjourn- 
ment of  the  term  after  the  court  had  vacated  the  decree,  but  it  in  no 
way  sheds  light  upon  what  term  was  so  adjourned.  Inasmuch  as  the 
District  Courts  of  Alaska  are  courts  of  general  jurisdiction,  our  de- 
termination of  the  point  must  be  guided  by  those  usual  rules  which, 
in  the  absence  of  a  showing  to  the  contrary,  presume  that  courts  have 
proceeded  within  the  general  scope  of  their  powers,  and  that  their 
orders  and  judgments  have  been  given  with  authority.  Fowler  v. 
Equitable  Trust  Co.,  141  U.  S.  384,  12  Sup.  Ct.  1,  35  L.  Ed.  786; 
Stockslager  v.  United  States,  116  Fed.  590,  54  C.  C.  A.  46.  Resting 
our  decision,  therefore,  upon  the  ground  that  the  court  had  jurisdic- 
tion during  the  term  at  which  it  made  the  decree  in  specific  performance 
to  vacate  the  same,  and  that  its  order  of  vacation  was  presumably  made 
during  the  same  term,  defendants'  motion  to  dismiss  the  appeal  for  the 
reason  that  it  is  not  an  appealable  order  is  sustained. 

If  the  record  had  disclosed  that  the  motion  to  set  aside  the  decree 
and  the  action  of  the  court  vacating  the  same  and  granting  a  new 
trial  were  had  at  a  term  subsequent  to  the  special  term  whereat  the 
cause  was  heard,  our  conclusion  would  have  been  that  the  court  ex- 
ceeded its  authority,  and  that  the  proper  order  would  be  to  remand  the 
case  with  directions  to  set  aside  the  order  vacating  the  decree  and 
granting  a  new  trial,  to  dismiss  the  defendants'  motion  to  vacate, 
and  to  enforce  the  original  decree  of  specific  performance.  We  ex- 
press this  opinion  now  because  it  may  be  that  appellants'  positive  state- 
ment in  their  assignment  of  errors  and  brief  to  the  effect  that  the 
motion  to  vacate  was  made  and  action  thereon  were  had  at  a  subse- 
quent term  and  their  assumption  that  such  is  the  truth  will  be  proved 
by  indisputable  record  facts,  and  because  the  briefs  discuss  the  case 
from  such  a  standpoint,  and  because  if  plaintiffs  are  correct  in  their 
assiunption  it  is  to  the  interest  of  all  parties  that  the  litigation  should 
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be  ended  without  another  appeal.  Our  reasons  for  believing  that 
defendants  would  not  be  entitled  to  the  relief  sought  at  a  subsequent 
term  of  the  court  are  briefly  these :  As  we  have  shown,  the  rule  is  that 
during  the  term  at  which  a  decree  is  rendered  the  court  which  pro- 
nounces it  may  vacate  or  annul  it  or  amend  or  modify  or  reform  it 
But  the  power  of  a  court  of  equity  to  vacate  or  annul  its  own  judgment 
or  decree  does  not  extend  beyond  the  term  at  which  the  decree  was 
pronounced.  Cameron  v.  McRoberts,  3  Wheat.  591,  4  L.  Ed.  467. 
There  is  a  practice  in  some  states  whereby  a  judgment  may  be  vacated 
after  the  term  for  perjury  by  the  successful  party,  but  generally,  if  not 
always,  this  is  under  authority  to  be  found  in  some  statutory  provision 
which  has  expressly  conferred  ample  yet  prescribed  control  over  the 
judgment  or  decree  of  the  court  whereby  it  may  be  so  vacated.  Ne- 
braska has  such  a  statute  (section  602,  Code  of  Civil  Procedure) ;  so  has 
Washington  (section  5153,  Ballinger's  Ann.  Codes  &  St.).  Bronson  v. 
Schulten,  104  U.  S.  410,  26  L.  Ed.  997.  The  statute  of  Alaska,  as  we 
shall  see,  contains  no  such  provision.  Bills  of  review  or  proceedings 
analogous  to  bills  of  review  may  also  be  brought  to  vacate  decrees  for 
fraud  or  collusion  or  lack  of  jurisdiction,  but  they  also  are  exceptions 
based  upon  the  principle  that  a  judgment  or  decree  may  be  vacated 
after  the  term  in  cases  where  the  cause  relied  on  to  set  it  aside  affects 
the  validity  of  the  judgment.  Ex  parte  Sibbald  v.  United  States,  12 
Pet.  488,  9  L.  Ed.  1167.  Doubtless  a  motion  upon  notice  may  be  re- 
garded as  good  practice. 

It  has  been  earnestly  insisted  by  counsel  for  the  appellees  that  the 
District  Court  had  an  inherent  power  to  vacate  the  decree  even  after 
the  term  had  expired,  because  the  fraud  in  the  judgment  vacated  rested 
upon  the  perjured  testimony  of  the  prevailing  party,  and  upon  such 
perjured  testimony  alone.  But  we  believe  that  the  great  weight  of 
authority  is  against  this  contention,  and  that  the  acts  for  which  a  court 
of  equity  will  on  account  of  fraud  annul  a  judgment  or  decree  between 
the  same  parties  after  the  term  has  ended  have  relation  to  frauds  ex- 
trinsic or  collateral  to  the  matter  tried,  and  not  to  a  fraud  in  the  matter 
on  which  the  decree  was  rendered.  The  leading  case  of  United  States 
V.  Throckmorton,  98  U.  S.  61,  25  L.  Ed.  93,  establishes  this  precise 
doctrine.  After  a  careful  review  of  the  authorities,  English  and 
American,  Justice  Miller  used  this  language : 

"That  the  mischief  of  retrying  every  case  In  which  the  judgment  or  decree 
rendered  on  false  testimony  given  by  perjured  witnesses,  or  on  contracts  or 
documents  whose  genuineness  or  validity  was  in  issue  and  which  are  after- 
wards ascertained  to  be  forged  or  fraudulent,  would  be  greater,  by  reason 
of  the  endless  nature  of  the  strife  than  any  compensation  arising  from  doin? 
justice  in  individual  cases." 

In  Vance  v.  Burbank,  101  U.  S.  514,  25  L.  Ed.  929,  Chief  Justice 
Waite  cited  the  Throckmorton  Case,  saying  that  it  had  been  settled  that 
the  fraud  in  respect  to  which  relief  will  he  granted  where  a  decree  is 
sought  to  be  set  aside  after  the  decisions  of  a  judicial  tribunal  must  be 
such  as  has  been  practiced  upon  the  unsuccessful  party  and  prevented 
him  from  exhibiting  his  case  fully,  and  that  false  testimony  or  forged 
documents  even  are  not  enough,  if  the  disputed  matter  has  actually  been 
presented  to  or  considered  by  the  appropriate  tribunal.    More  than  13 
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years  after  the  Throckmorton  Case  and  Vance  v.  Burbank,  supra,  the 
Supreme  Court,  in  1891,  decided  Marshall  v.  Holmes,  141  U.  S.  589, 
12  Sup.  Ct.  62,  35  L.  Ed.  870,  which  is  not  infrequently  relied  upon  as 
modifying  the  doctrine  of  the  two  earlier  cases  cited.  Evidently  the 
court  itself  did  not  intend  the  decision  to  be  a  modification,  inasmuch 
as  the  opinion  refers  to  the  Throckmorton  Case  to  sustain  the  rule  that 
while  generally  a  defense  cannot  be  set  up  in  equity  which  has  been 
fully  and  fairly  tried  at  law,  still  equity  will  regard. an  application  to 
grant  relief  against  a  judgment  which  it  is  against  conscience  to  exe- 
cute, and  of  which  the  injured  party  could  not  have  availed  himself 
in  a  court  of  law,  or  of  which  he  might  have  availed  himself  at  law  but 
was  prevented  from  so  doing  by  fraud  or  accident,  unmixed  with  any 
fraud  or  negligence  in  himself  or  his  agents.  The  implication  from  the 
court's  discussion  seems  to  be  that  where  there  has  been  a  trial  and 
judgment  after  full  opportunity  was  given  for  the  introduction  of 
evidence,  and  no  extrinsic  or  collateral  fraud  has  occurred,  the  general 
rule  should  prevail.  In  Bailey  v.  Sundberg  (decided  by  Judges  Wal- 
lace and  Lacombe  in  1892)  49  Fed.  583,  1  C.  C.  A.  387,  it  was  held 
that  if,  on  a  libel  in  rem  for  collision,  the  master  of  the  libelee,  though 
not  a  formal  party,  took  an  active  part  in  the  defense,  a  dismissal  on 
the  merits  rendered  the  questions  res  adjudicata  as  against  a  subse- 
quent libel  in  personam  against  him.  In  Graver  v.  Faurot  (C.  C.)  64 
Fed.  241,  decided  in  1894,  an  action  was  brought  to  set  aside  on  the 
ground  of  fraud  a  decree  rendered  in  a  state  court.  Defendant  de- 
murred to  the  bill.  The  fraud  charged  was  perjury  by  Faurot  and  the 
deception  of  the  court.  Judge  Jenkins  said  the  question  was  "sharply 
presented"  whether  a  judgment  can  be  attacked  for  fraud  and  the  pre- 
vailing party  deprived  of  the  benefit  thereof  when  he  has  obtained  that 
judgment  by  perjury  in  his  answer  or  upon  the  trial.  Referring  to  the 
Throckmorton  and  Marshall  v.  Holmes  Cases,  supra,  the  learned  judge 
said  he  could  not  distinguish  between  the  two  cases,  but  followed  the 
Throckmorton  Case  because  the  later  case  cited  it  with  approval,  and 
because  the  fraud  in  the  case  before  him  was  not  extrinsic,  but  was  in 
issue  in  the  primary  suit.  An  appeal  was  taken,  and  the  Circuit  Court 
of  Appeals  of  the  Seventh  Circuit  (76  Fed.  257,  22  C.  C.  A.  156)  re- 
versed the  case  upon  the  ground  that  it  was  not  one  within  the  spirit 
or  reason  of  the  decisions  of  the  Supreme  Court  cited,  inasmuch  as  there 
never  was  a  trial  in  Graver  v.  Faurot,  the  complainant  having  failed  to 
reply  to  the  answer,  and  the  case  having  been  submitted  with  the  answer 
as  conclusive  proof.  The  court  points  out  that  there  was  no  conflict  or 
weighing  of  evidence,  but  decree  went  as  a  matter  of  course ;  and  the 
decision  turned  upon  the  point  that  the  case  was  one  of  fraud  that  was 
extrinsic  and  collateral,  distinct  from  and  antecedent  to  the  use  of  the 
answer  at  the  hearing.  The  judges  referred  to  a  possible  inconsistency 
between  the  decisions  of  the  Supreme  Court,  but  distinguished  the  case 
before  them  from  both.  In  Hilton  v.  Guyot,  159  U.  S.  113,  16  Sup. 
Ct.  139,  40  L.  Ed.  95,  decided  in  1895,  after  reargument,  the  Supreme 
Court,  by  Justice  Gray,  used  this  language : 

**It  has  often  indeed  been  declared  by  this  court  that  the  fraud  which  en- 
titles a  party  to  impeach  the  judgment  of  one  of  our  own  tribunals  must  be 
fraud  extrinsic  to  the  matter  tried  in  the  cause,  and  not  merely  consist  in 
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false  and  fraudulent  documents  or  testimony  submitted  to  that  tribunal  and 
the  truth  of  which  was  contested  before  and  passed  upon  by  It." 

— citing  the  Throckmorton  Case  as  first  among  those  establishing  the 
doctrine  announced. 

This  opinion,  it  will  be  observed,  was  delivered  just  before  the  case  of 
Graver  v.  Faurot,  76  Fed.  257,  22  C.  C.  A.  156,  was  decided  by  the  Court 
of  Appeals,  but  evidently  it  was  not  brought  to  the  attention  of  the  latter 
court.  A  few  years  later  (1898)  the  Court  of  Appeals  of  the  Second 
Circuit  decided  United  States  v.  Gleeson,  90  Fed.  778,  33  C.  C.  A.  272. 
That  was  a  suit  to  vacate  and  annul  a  judgment  on  the  sole  ground  that 
defendant  induced  the  court  to  make  its  judgment  solely  by  his  own 
false  and  perjured  testimony.  But  the  court  followed  the  doctrine  of 
the  Throckmorton  Case  as  reiterated  in  Hilton  v.  Guyot,  supra,  and  by 
the  rule  of  stare  decisis  affirmed  the  decision  of  the  Circuit  Court  sus- 
taining a  demurrer  to  the  bill.  Marshall  v.  Holmes,  supra,  was  there 
called  to  the  court's  attention,  and  they  answered  the  suggestion  of  a 
possible  modification  of  the  Throckmorton  Case  in  this  way : 

"Precisely  the  same  question — as  to  the  effect  of  Marshall  v.  Holmes  upon 
U.  S.  T.  Throckmorton — was  before  us  in  the  case  of  Bailey  v.  Sundberg, 
1  U.  S.  App.  101,  1  C.  C.  A.  387,  49  Fed.  583.  In  that  cause  the  libelant,  who 
had  been  defeated  in  an  action  in  rem  against  a  steamship,  brought  a  new 
action  in  personam  against  her  owners.  This  court  held  that  the  decree 
in  the  earlier  suit  precluded  Bailey  from  a  re-exam tnatlon  of  the  same 
(luestions  in  the  later  suit.  Subsequently  he  amended  his  libel,  charging  that, 
without  negligence  or  laches  or  other  fault  on  the  part  of  the  libelants,  the 
respondent,  by  his  false  evidence  given  in  the  action  in  rem,  enabled  the 
claimants  of  the  steamship  to  obtain  the  Judgment  therein,  which  judgment 
was  set  up  as  res  adjudicata.  Exceptions  to  this  amendment  were  sustained 
by  the  District  Court,  and  the  libel  dismissed.  Upon  appeal  to  this  court 
the  decree  of  the  District  Court  was  aflirmed  upon  the  authority  of  U.  & 
V.  Throckmorton,  no  opinion  being  written.  The  libelant  thereupon  twice 
appealed  to  the  Supreme  Court  for  a  certiorari,  upon  briefs  which  presented 
with  very  gre:it  fullness  the  apparent  conflict  between  the  two  cases  in  9S 
U.  S.  (25  L.  Ed.)  and  141  U.  8.  and  12  Sup.  Ct.  (35  L.  Wd.)  and  urged  upon 
the  consideration  of  the  court  that  the  judges  In  the  Second  Circuit  were 
following  the  earlier,  rather  than  the  later,  decision.  Both  applications  were 
denied.  145  U.  S.  628.  12  Sup.  Ct.  259,  36  L.  Ed.  855 ;  154  U.  S.  494,  14  Supi 
Ct.  1142,  38  L.  Ed.  1078.  Until  the  attention  of  this  court  Is  called  to  some  de- 
cision of  the  Supreme  Court,  other  than  Holmes  v.  Marshall,  criticising  or 
limiting  the  doctrine  of  U.  S.  t.  Throckmorton,  it  would  seem  that  the  prin- 
ciple of  stare  decisis  should  preclude  its  entertaining  a  bill  which  seeks  to 
vacate  or  annul  a  judgment  solely  on  the  ground  that  such  Judgment  was  pro- 
cured by  means  of  the  perjured  testimony  of  the  party  whom  It  benefits." 

Again,  in  the  later  case  of  United  States  v.  Beebe,  180  U.  S.  343, 
21  Sup.  Ct.  371,  45  L.  Ed.  663,  decided  in  1901,  the  Supreme  Court, 
through  Justice  Peckham,  reaffirmed  the  general  principle  of  the 
Throckmorton  Case,  supra,  holding  that  fsdse  representations  were 
not  such  a  fraud  as  a  court  of  equity  will  relieve  against  by  setting 
aside  a  judgment  in  a  case  where  such  representations  were  made. 

A  still  later  decision  is  Bailey  v.  Willeford  (C.  C.)  126  Fed.  803, 
where  Judge  Simonton  interpreted  the  rule  of  the  Throckmorton  Case 
as  did  the  Court  of  Appeals  in  U.  S.  v.  Gleeson,  supra,  and  his  deci- 
sion was  affirmed  in  1905  by  the  Court  of  Appeals  of  the  Fourth  Cir- 
cuit. Bailey  v.  Willeford,  136  Fed.  382,  69  C.  C.  A.  226.  It  will 
be  seen  from  these  cases  that  the  doctrine  upheld  by  the  federal  courts 
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•continues  to  be  in  accord  with  that  pronounced  in  the  Throckmorton 
Case,  supra,  which  refuses  relief  unless  the  fraud  complained  of  is 
extrinsic  to  the  matter  tried  in  the  primary  suit. 

Turning  to  the  decisions  of  the  Appellate  Courts  of  several  of  the 
states,  we  find  the  same  general  established  rules.  In  Ross  v.  Wood, 
70  N.  Y.  9,  the  Court  of  Appeals  denied  relief  where  it  was  sought 
to  set  aside  a  judgment  upon  the  ground  that  it  was  obtained  by  false 
testimony.  In  Dringer  v.  Receiver,  42  N.  J.  Eq.  573,  8  Atl.  811, 
the  Throckmorton  Case  is  approved,  and  it  was  held  that,  where  fraud 
is  relied  on  to  annul  a  judgment,  the  fraud,  in  order  to  confer  juris- 
diction, must  consist  in  something  extrinsic  or  outside  of  the  matter 
which  was  actually  tried,  or  so  in  issue  that  it  could  have  been  tried 
in  the  suit  in  which  the  judgment  assailed  was  entered.  The  Su- 
preme Court  of  California  in  Pico  v.  Cohn,  91  Cal.  129,  25  Pac.  970, 
27  Pac.  537,  13  L.  R.  A.  336,  25  Am.  St.  Rep.  159,  in  an  opinion  by 
Chief  Justice  Beatty,  very  clearly  announces  that  a  decree  will  not  be 
vacated  merely  because  it  was  obtained  by  perjured  testimony.  The 
court  said: 

"The  reason  of  this  rule  Is,  that  there  must  he  an  end  of  litigation;  and 
when  parties  have  once  suhmitted  a  matter,  or  have  had  the  opportunity 
■of  submitting  it,  for  investigation  and  determination,  and  when  they  have 
exhausted  every  means  for  reviewing  such  determination  In  the  same  pro- 
-ceedings,  It  must  be  regarded  as  final  and  conclusive,  unless  it  can  be  shown 
that  the  Jurisdiction  of  the  court  has  been  imposed  upon,  or  that  the  pre- 
vailing party,  by  some  extrinsic  or  collateral  fraud,  has  prevented  a  fair 
submission  of  the  controversy." 

In  Friese  v.  Hummel,  26  Or.  145,  37  Pac.  458,  46  Am.  St.  Rep. 
610,  the  case  of  Pico  v.  Cohn  was  approved  and  followed.  In  Camp 
v.  Ward,  37  Atl.  747,  69  Vt.  286,  60  Am.  St.  Rep.  929,  the  Supreme 
Court  of  Vermont  refused  to  grant  relief  in  equity  where  it  was  al- 
leged the  judgment  was  obtained  by  perjured  testimony.  In  Mc- 
Dougall  V.  Walling,  58  Pac.  669,  21  Wash.  478,  75  Am.  St.  Rep.  849, 
the  Supreme  Court  of  Washington  followed  the  Throckmorton  Case, 
supra,  and  Pico  v.  Cohn,  supra,  notwithstanding  an  express  statutory 
provision  of  that  state  to  the  effect  that  the  superior  court  may  va- 
cate a  judgment  for  fraud  practiced  by  the  successful  party  in  obtain- 
ing it;  the  court  holding  that  perjury  does  not  constitute  such  fraud 
as  will  authorize  a  judgment  to  be  set  aside  except  under  circum- 
stances that  deceive  the  opposite  party  as  to  the  nature  of  the  testi- 
mony, and  relieve  him  of  the  implication  of  want  of  diligence  in  dis- 
covering its  falsity.  In  Maryland  Steel  Co.  v.  Marney,  46  Atl.  1077, 
91  Md.  360,  the  Court  of  Appeals  of  Maryland  laid  down  the  same 
rule,  expressly  declining  to  recognize  any  distinction  between  the  in- 
stances where  witnesses  have  perjured  themselves  and  where  the  suc- 
cessful party  has  been  guilty  of  subornation  of  perjury. 

It  would  be  useless  to  cite  further  authority.  The  cases  we  have 
collected  demonstrate  that  the  trend  of  modem  decision  sustains  the 
reason  of  the  Throckmorton  Case  as  founded  upon  wisdom  in  the 
policy  of  the  law,  whereby,  after  a  fair  trial  and  submission  of  a  con- 
troversy and  after  motion  for  a  new  trial  has  been  denied,  and  after 
an  appeal  to  a  superior  tribunal  and  a  review  have  been  had,  a  judg- 
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ment  will  not  be  vacated,  at  a  subsequent  term,  merely  because  it  was 
based  on  perjured  testimony  by  a  party.  Defendants  cite  Munro  v. 
Callahan,  76  N.  W.  161,  66  Neb.  76,  70  Am.  St  Rep.  366.  The 
decision  in  that  case  was  justified  upon  an  express  statute  of  the  state 
authorizing  a  judgment  to  be  vacated,  after  the  term  at  which  it  was 
rendered,  for  fraud  practiced  by  the  successful  party,  and  perjury 
was  regarded  as  within  the  fraud  contemplated  by  the  Code  provi- 
sion. The  discussion  by  the  court  seerhs  to  go  farther  than  the  point 
decided  and  to  sustain  the  defendant's  position.  But  in  so  far  as  it 
conflicts  with  the  rule  of  decision  by  the  federal  courts,  we  cannot 
agree  with  it  Edson  v.  Edson,  108  Mass.  690,  11  Am.  Rep.  393,  was 
not  a  case  involving  intrinsic  fraud  or  fraud  upon  the  trial.  The 
court,  taking  the  facts  alleged  in  the  application  to  set  aside  the  de- 
cree of  divorce,  distinguished  the  case  in  this  way : 

'These  set  forth  a  case  in  which  it  is  clear  that  a  party  has  procured  a 
Judgment  of  this  court  in  his  favor  by  the  perpetration  of  a  gross  fraud, 
by  means  of  which  he  induced  this  court  to  take  cognizance  of  a  case  at  a 
term  of  the  court  in  a  county  in  which  it  could  not  legally  exercise  jurisdic- 
tion over  the  parties,  and  to  hear  and  determbie  it  without  giving  to  the 
adverse  party  any  due  or  legal  notice  of  the  proceedings,  or  any  opportunity 
to  appear  and  be  heard  in  the  suit  The  question  to  be  determined  is, 
whether  a  judgment  so  obtained  can  be  re-examined  and  set  aside  by  the 
party  aggrieved  by  the  fraud,  or  whether  it  is  to  be  talsen  as  forev«  bind- 
ing and  conclusive  on  the  rights  and  obligations  of  the  parties." 

The  reasoning  of  the  court  is  similar  to  that  in  Graver  v.  Faurot, 
supra.  Nugent  v.  Met.  St.  Ry.  Co.,  61  N.  Y.  Supp.  476,  46  App.  Div, 
105,  also  cited  by  respondents,  was  decided  upon  a  motion  for  a  new 
trial  based  upon  a  discovery  made  by  the  losing  party  that  the  judg- 
ment and  verdict  had  been  obtained  by  means  of  a  conspiracy  between 
plaintiff  and  one  of  her  attorneys  and  several  witnesses.  That  a  judg- 
ment will  not  be  vacated  merely  because  it  is  based  upon  or  procur- 
ed by  perjured  testimony  was  conceded  by  the  court,  but  it  was  shown 
that  the  case  was  taken  out  of  the  general  rule  by  the  added  fraud  of  a 
conspiracy.  Holton  v.  Davis,  108  Fed.  138,  47  C.  C.  A.  246,  decided 
by  this  court,  does  not  conflict  with  the  established  rules.  There  the 
bill  alleged  a  conspiracy  between  one  of  the  parties  and  outside  per- 
sons and  the  carrying  out  of  the  conspiracy  and  a  fraud  upon  the  court 
The  facts  pleaded  were  relied  upon  as  showing  extrinsic  and  collateral 
fraud,  and  as  the  court  cited  the  Throckmorton  Case  it  is  not  to  be 
inferred  that  it  intended  to  go  beyond  the  correct  rule  to  be  deduced 
therefrom. 

Defendants  contend,  however,  that  power  to  vacate  the  judgment 
existed  under  the  Alaska  Codes.  It  is  therein  provided  that  a  District 
Court  may  in  its  discretion,  and  upon  such  terms  as  may  be  just,  at 
any  time  within  one  year  after  notice  thereof,  relieve  a  party  from  a 
judgment  or  order  or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect.  Section 
93,  Alaska  Code  Civ.  Proc.  Defendants  have  failed  to  make  a  sat- 
isfactory showing  under  any  of  the  enumerated  grounds  of  this  stat- 
ute. The  issue  tried  in  the  original  suit  was  narrowed  to  whether 
the  plaintiffs  sunk  hole  No.  3  to  bed  rock.  Their  verified  complaint 
alleged  that  they  had,  and  defendants  by.  their  answer  denied  that 
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they  had;  so  that  the  controversy,  as  was  stated  by  Judge  Hawley 
m  the  opinion  of  the  court  in  Meehan  v.  Nelson,  supra,  was  "confined 
solely  to  hole  No.  3.  Was  it  sunk  to  bedrock?"  Defendants  went 
into  the  trial  of  the  cause  knowing  precisely  what  plaintiffs  would 
have  to  swear  to  to  prevail,  and  they  met  the  issues  presented,  but 
were  defeated.  They  were  not  surprised,  there  was  no  inadvertence 
or  mistake,  and  they  are  not  to  be  relieved  now  if  they  omitted  to 
produce  evidence  they  might  have  procured.  Having  tried  the  merits 
of  their  suit,  if  the  term  is  over,  they  are  estopped  by  the  conclusion 
of  the  court.  The  affidavits  filed  in  support  of  and  against  the  motion 
to  vacate  are  a  continuation  of  conflicting  testimony  upon  the  identical 
issues  tried  before.  It  is  said,  however,  that  the  statute  of  Alaska 
(section  93)  is  taken  from  Oregon,  and  that  it  has  been  construed  by 
the  Supreme  Court  of  that  state  in  a  way  favorable  to  appellees  in 
Thompson  v.  Connell,  31  Or.  231,  48  Pac.  467,  66  Am.  St.  Rep.  818. 
That  decision,  however,  does  not  sustain  the  contention  that  perjury 
alone  committed  upon  liie  trial  of  a  case  by  the  prevailing  party  is  a 
ground  for  relief  under  a  statute  like  section  93  of  the  Alaska  Code. 
The  facts  relied  upon  in  that  case  were  that  defendant  and  another 
person,  with  intent  to  deceive  plaintiff  and  induce  him  not  to  employ 
an  attorney  in  the  original  suit,  represented  that  Connell  would  ex- 
tend the  time  for  answering  and  that  a  settlement  was  contemplated 
by  which  plaintiff  would  be  discharged  from  his  alleged  liability,  and 
that  plaintiff  relied  upon  the  representations  so  made  and  did  not 
employ  an  attorney  or  appear  in  the  case,  but  that  defendant,  con- 
spiring to  take  advantage  of  him  and  to  defraud  him,  caused  judgment 
to  be  rendered  against  him  without  his  knowledge  or  consent  and  con- 
trary to  the  agreement.  These  facts  were  held  to  constitute  "surprise'' 
under  the  statute.  The  decision  is  in  no  way  authority  in  the  present 
case. 

So  if  it  is  a  fact  that  the  term  of  court  at  which  the  decree  was  ren- 
dered had  expired  before  the  motion  to  vacate  was  filed,  then  the  case 
is  but  one  where  the  litigants  have  had  their  day  in  court,  and  have 
been  afforded  full  opportunity  to  try  the  merits  of  their  controversy. 
They  had  a  fair  trial.  The  defendants  lost.  They  were  given  the 
right  of  appeal  and  availed  themselves  of  it.  Again  they  were  un- 
successful; and  no  fraud  extrinsic  or  collateral  to  the  matter  tried 
being  shown,  and  no  statutory  ground  for  vacating  the  decree  ap- 
pearing, it  will  not  do  for  them  now  to  seek  to  retry  the  issues  already 
passed  upon.    The  litigation  should  be  ended. 

For  the  reasons  already  given,  the  appeal  is  dismissed. 


055  Fed.  11.) 

GREAT  LAKES  TOWING  CO.  v.  MILL  TRANSP.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    July  80,  1907.) 

No.  1,6C2. 

1.  Shipping — Rioht  to  Ldotation  of  Liabilitt— Construction  of  Statute. 
Section  18  of  Act  June  26,  1884  (23  Stat.  57,  c.  121  [U.  S.  Comp.  St» 
1901,  p.  2945]),  which  provides  that  "the  individual  liability  of  a  ship- 
owner shall  be  limited  to  the  proportion  of  any  or  all  debts  and  liabilities' 
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that  bis  Individual  share  of  the  vessel  bears  to  the  whole ;  and  the  aggre- 
gate liabilities  of  all  the  owners  of  a  vessel  on  account  of  the  same  shall 
not  exceed  the  value  of  such  vessel  and  freight  pending/*  and  Rev.  St 
I  4283  [U.  S.  Comp.  St  1901,  p.  2943],  are  in  pari  materia,  and  to  be 
construed  together.  The  provision  of  the  older  act  by  which  the  Umlta* 
tion  of  liability  therein  provided  for  is  confined  to  things  "done,  occa- 
sioned or  incurred  without  the  privity  of  knowledge  of  such  owner  or 
owners,"  also  qualifies  the  latter  act  which  was  not  intended  to  apply 
to  liabilities  of  the  owners  of  vessels  for  the  consequences  of  their  per- 
sonal faults  or  upon  obligations  personally  contracted  by  them. 

[Ed.  Note.—Limitation  of  owner^s  liability,  see  note  to  The  Longfellow, 
45  a  C.  A.  887.] 

2.  Sams— Wbeokinq  Service  Pebfobiced  undeb  Contbact. 

A  towing  company  entered  into  a  contract  with  the  managing  agent  of 
petitioner,  which  was  the  owner  of  certain  vessels  on  the  Great  Lakes, 
by  which  it  agreed  to  perform  all  towing  and  wrecking  service  required 
by  such  vessels  during  the  season  at  certain  stated  prices.  One  of  pe- 
titioner's vessels  having  stranded,  the  towing  company  was  called  on  pur- 
suant to  said  contract,  and  sent  a  tug  with  wrecking  apparatus  to  the 
assistance  of  such  vessel,  where  it  spent  several  days  in  pumping  and 
attempting  to  get  her  afloat,  but  unsuccessfully,  and  she  was  lost  Held^ 
that  section  18  of  Act  June  26,  1884  (28  Stat  57,  c.  121  [U.  S.  Comp.  St 
1001,  p.  2915]),  did  not  entitle  petitioner  to  a  limitation  of  liability  for 
the  services  so  rendered  by  the  towing  company  under  Its  contract  to  the 
value  of  the  salvage  recovered  from  the  wreck. 

8.  Principal  and  Agent— Contbact  Made  bt  Agent— ADOPnon  bt  Psni- 

CIPAL. 

If  a  principal  not  disclosed  by  a  contract  made  by  and  in  the  name 
of  his  agent  subsequently  claims  the  benefit  of  It,  the  contract  thereby  be- 
comes his  own  to  the  same  extent  as  if  his  name  had  originally  appeared 
as  a  contracting  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  40,  Principal  and 
Agent,  H  502,  503,  645.] 

4,  Shipping— Personal    Liability    of    Shipowneb&— Contbacts    Madk    bt 
Managing  Agent. 

The  contracts  of  a  managing  agent  of  a  steamship  company,  within 
the  sphere  of  his  authority,  are  the  actual  contracts  of  the  owner  and  not 
of  the  vessels  to  which  they  relate,  as  in  case  of  contracts  made  by  a 
master  on  a  voyage  or  in  foreign  ports. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Michigan. 

H.  D.  Goulder,  for  appellant. 
G.  L.  Canfield.  for  appellee. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

SEVERENS,  Circuit  Judge.  The  controversy  in  this  case  arose  up- 
on a  petition  of  the  appellee,  the  Mills  Transportation  Company,  for 
an  order  limiting  its  liability  for  services  rendered  by  the  appellant 
in  endeavoring  to  rescue  the  steamer  Newago,  a  vessel  belonging  to  the 
appellee,  which  had  been  stranded  upon  a  reef  in  that  part  of  Lake  Hu- 
ron, known  as  the  Georgian  Bay.  The  accident  to  the  Newago  oc- 
curred on  November  17,  1903.  Prior  to  this  accident,  and  on  July  9, 
1903,  the  appellant  addressed  to  H.  McMorran,  who  was  the  managing 
agent  for  the  appellee  of  the  Newago  and  other  of  its  vessels,  as  well 
as  of  other  parties  for  other  vessels,  the  following  proposition ; 
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•The  Great  Lakes  Towing  Oampany. 

"Cleveland,  Ohio,  July  9th,  1903. 
"To  H.  McMorran,  Pt  Huron,  Mich.: 

"We  hereby  propose  to  furnish  all  the  towing  and  wrecking  services  re- 
quired by  the  boats  under  your  management  during  the  balance  of  the  year 

1903,  — • ,  at  points  covered  by  the  Great  Lakes  towing  tariff  for  1903, 

on  the  following  terms: 

"In  consideration  of  your  agreeing  to  have  all  of  the  boats  under  your  man- 
agement employ  the  tugs  and  wrecking  appliances  owned  or  specitied  by  us 

during  the  balance  of  the  year  1903, ,  at  points  covered  by  The  Great 

Lakes  Towing  Tariff  we  will  allow  the  following  discounts  from  said  tariff: 

"Harbor  Towing.  At  Chicago  and  Tonawanda  35  per  cent  discount  from 
said  tariff,  and  at  all  other  points  30  per  cent,  discount  from  said  tariff,  with 
a  further  discount  In  both  cases  of  10  per  cent,  for  cash  on  all  bills  paid 
within  the  month  following  that  in  which  the  service  is  rendered. 

"Wrecking  or  Bottom  Work.  A  discount  of  20  per  cent,  from  said  tariff, 
and  a  further  discount  of  5  per  cent,  for  cash  if  bills  are  paid  within  the 
month  following  that  in  which  the  service  Is  rendered. 

"Soo.  For  landing  stem  barge  at  the  Soo  the  rate  to  be  $5.00  flat,  without 
discounts,  for  each  service. 

"Lake  Towing.  When  barges  are  transferred  from  port  to  port,  where 
there  is  a  lake  tow,  no  charge  to  be  made  for  the  in  tow. 

"Maximum  Rate.  The  maximum  rate  for  and  in  and  out  tow  at  any  port 
where  only  the  one  cargo  is  handled  shall  not  exceed  seventy-five  dollars 
($75.00)  net  each. 

"All  charges  for  labor,  meals  and  other  items  representing  cash  advances 
shall  be  net,  and  payable  on  demand. 

"These  rates  only  apply  to  vessels  actually  engaged  in  the  lumber  trade, 
and  refer  only  to  boats  of  twelve  hundred  thousand  capacity  and  under. 

"We  will  endeavor  to  have  tugs  of  suitable  power  on  hand  at  all  times  to 
provide  a  first-class  service,  but  shall  not  be  held  liable  for  damages  in  case 
we  are  not  able  at  any  time  to  furnish  such  service.  In  case,  however,  at  any 
time,  for  any  reason,  we  are  unable  to  have  tugs  on  hand  to  serve  your  boats; 
yon  are  at  liberty  to  engage  any  other  tugs  to  serve  you  for  that  time,  but 
without  the  right  to  charge  us  any  difference  in  price. 

^The  vessels  towed  shall  furnish  good  and  suflftdent  lines. 

"The  Great  Lakes  Towing  Company, 

"By  C.  H.  Sinclair,  G.  M." 

This  proposition  was  on  its  receipt  accepted  in  the  following  lan- 
guage thereunder  written: 

"The  undersigned,  H.  McMorran,  mang.  owner,  manager  of  boats  named 
below,  hereby  accepts  the  above  proposition,  for  said  boats  and  for  the  con- 
Bideration  named  therein,  agrees  to  cause  said  boats  to  employ  the  tugs,  light- 
ers and  wrecking  outfit  owned  or  specified  by  The  Great  Lakes  Towing  Com* 
pany,  at  points  named  in  said  The  Great  Lakes  Towing  Tariff,  on  above  nam- 
ed terms,  at  all  times  during  the  balance  of  the  year  1903  when  they  require 
finch  service.  H.  McMorran. 

"Steamers. 
"Steamer  Gogebic, 
"Steamer  Newago, 
"Steamer  Pawnee, 
"Steameif  Britannic, 
"Steamer  Mary  Grob, 
"Steamer  M.  Ross. 

"Consorts. 
"Schr.  Checotah, 
"Barge  M.  B.  Orton, 
"Barge  J.  R.  Edwards, 
"Barge  W.  A.  Young, 
"Schr.  Thos.  Howland.^ 

83  CCA. —39 
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The  vessels  named  in  this  list  belonging  to  the  Mills  Transporta- 
tion Company  were  the  Gogebic,  the  Newago,  and  the  Checotah. 

Upon  the  happening  of  the  accident  to  the  Newago,  her  captain 
forthwith  telegraphed  to  his  principal,  the  Mills  Transportation  Com- 
pany, that  the  Newago  was  ashore  on  Devil's  Island  Shoal  leaking 
badly,  and  asking  that  a  wrecking  outfit  be  sent.  The  Mills  Trans- 
portation Company  were  aware  of  the  contract  of  the  appellant  with 
McMorran,  and  on  receipt  of  the  telegram  above  mentioned  commu- 
nicated with  McMorran,  who  was  then  at  Washington,  but  had  left 
subordinates  in  his  office  at  Port  Huron.  Through  3iese  subordinates, 
the  request  for  the  assistance  of  a  tug  and  other  wrecking  outfit  was 
made  to  the  appellant,  which  thereupon  dispatched  the  Favorite  and 
wrecking  apparatus  to  the  scene  of  the  disaster ;  and  the  appellee  no- 
tified the  captain  of  the  Newago  by  telegram  that  this  had  been  done. 
On  arrival  the  Favorite  found  the  Newago  difficult  of  access,  being  in 
a  place  of  great  danger.  But  the  Favorite  stood  by  and  endeavored  for 
several  days  to  rescue  the  steamer.  Its  efforts  were  unsuccessful,  and 
the  Favorite  was  finally  discharged  from  further  service.  The  Newago 
was  lost  and  only  about  $156  in  value  of  her  remnants  were  savwl. 
Subsequently  the  appellant  presented  to  the  appellee  a  bill  for  the  serv- 
ices thus  rendered  as  follows: 

Dec.  3,  1903. 
Steamer  Newago,  to  the  Great  Lakes  Towing  Go.,  Dr. 

For  tug  services  at  port  of  ,  Str.  Favorite. 

1903  From  to  Tug 

Favorite. 
Nov.  17  to  27  inclusive.    To  services  rendered  while  steamer  was 

ashore  Devil's  Island  Shoal  10  days  at  $350.00  per  day $3,500  00 

To  use  2-12"  steam  pumps  10  days  each,  20  days  at  $50  per  day. .     1,000  Oa 

$4,500  00 

But  the  personal  liability  of  the  appellee  for  the  bill  was  not  admitted. 
We  do  not  understand  that  the  bill  itself  was  objected  to,  but  it  was 
contended  that  there  was  no  personal  liability  of  the  owner  therefor, 
and  that  recourse  was  available  only  against  the  vessel  of  which  the 
remnants  above  mentioned  were  the  only  parts  in  esse. 

In  this  state  of  affairs  the  appellee  filed  its  petition  for  the  limitation 
of  its  liability.  The  remnants  were  appraised  and  a  bond  g^ven  by  the 
petitioner  for  the  simi  of  $250.  The  appellant  appeared  and  filed  its 
answer  in  opposition  to  the  limitation  prayed  for  in  the  petition,  and 
its  claim  with  a  prayer  for  a  decree  for  payment  of  the  same.  The 
court  below  held  and  decreed  in  favor  of  tihe  petitioner  that  its  lia- 
bility be  limited  as  prayed.  Upon  these  facts  we  think  the  court  below 
was  in  error. 

By  Act  March  3, 1851,  c  43, 9  Stat.  635  (section  4283,  Rev.  St.  [U.  S. 
Comp.  St.  1901,  p.  2943]),  it  was  enacted  that: 

"The  liability  of  the  owner  of  any  vessel,  for  any  embezslCTaent,  loss,  or 
destruction,  by  any  person,  of  any  property,  goods,  or  merchandise,  shipped 
or  put  on  board  of  such  vessel,  or  for  any  loss,  damage,  or  injury  by  colli- 
sion, or  for  any  act,  matter,  or  thing,  lost,  damage,  or  forfeiture,  done  oc- 
casioned, or  incurred,  without  the  privity  or  knowledge  of  such  owner  or 
owners,  shall  in  no  case  exceed  the  amount  or  value  of  the  interest  of  such 
owner  in  such  vessel,  and  her  freight  then  pending." 
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And  by  section  18  of  the  act  of  June  26, 1884  (23  Stat.  67,  c.  121  [U. 
S.  Comp.  St.  1901,  p.  2945]),  it  was  further  enacted  that: 

"The  individaal  liability  of  a  ship-owner,  shall  be  limited  to  the  proportion 
of  any  or  aU  debts  and  liabilities  that  his  indvidual  share  of  the  vessel  bears 
to  the  whole;  and  the  aggregate  liabilities  of  all  the  owners  of  a  vessel  on 
accoimt  of  the  same  shall  not  exceed  the  yalne  of  sneh  vessel  and  freight 
pending:  Provided,  that  this  provision  shall  not  affect  the  liability  of  any 
owner  incurred  previous  to  the  passage  of  this  act  nor  prevent  any  claimant 
from  Joining  all  the  owners  in  one  action ;  nor  shall  the  same  apply  to  wages 
due  to  persons  employed  by  said  ship  owners.** 

In  a  number  of  cases  it  has  been  held,  and  we  have  no  doubt  cor- 
rectly, that  these  two  provisions,  relating  as  they  do  to  the  same  class 
of  persons  and  to  the  same  subject,  should  be  regarded  as  regulations 
in  pari  materia,  and  should  be  construed  as  parts  of  an  entire  scheme. 
We  refer  to  this  rule  of  construction  of  statutes  in  pari  materia,  be- 
cause, as  will  be  noticed,  the  words  "done,  occasioned  or  incurred, 
without  the  privity  or  knowledge  of  such  owner  or  owners,"  which 
are  contained  in  the  act  of  1861  are  not  employed  in  the  act  of  1884 ; 
and  from  this  circumstance  counsel  for  the  appellees  argues  it  was 
intended  by  the  use  of  the  words  "debts  and  liabilities"  in  die  later  act 
to  mean  all  debts  and  liabilities  incurred  on  account  of  the  vessel,  wheth- 
er with  or  without  the  privity  or  knowledge  of  the  owner ;  whereas, 
if  the  act  of  1884  were  put  to  follow  the  act  of  1851,  so  as  to  further 
provide  for  the  application  of  the  provision  of  the  act  of  1851,  to  the 
case  of  each  individual  shareowner  of  the  vessel,  and  then  sum  up  by 
declaring  that  all  the  liabilities  of  the  owners  on  account  of  the  vessel 
shall  not  exceed  the  value  of  the  vessel  and  pending  freight,  the  re- 
sult would  be  that  the  condition  of  privity  or  knowledge  of  the  owner 
would  be  carried  along  into  the  subsequent  section.  Another  reason 
for  thinking  that  the  eighteenth  section  of  the  act  of  1884  was  intended 
as  an  extension  merely  of  the  relief  provided  by  the  act  of  1851  is 
found  in  the  fact  that  the  act  of  1851  contains  provisions  for  the  proce- 
dure in  applying  the  limitation.  One  of  these  is  by  paying  into  court 
the  appraised  value  of  the  ship  and  pending  freight,  the  other  by  sur- 
rendering the  vessel  and  freight.  The  owner  of  the  ship  might  adopt 
either  of  these.  The  Scotland,  105  U.  S.  24,  26  L.  Ed.  1001.  These 
privileges  are  analogous  to  those  which  the  owner  has  in  ordinary 
seizures,  when  he  may  give  bond  and  release  the  vessel,  or  he  may  suf- 
fer tfie  vessel  to  be  condemned  and  sold.  But  the  act  of  1884  provides 
no  procedure  for  administering  its  provisions.  And  this,  we  think, 
furnishes  an  inference  that  the  act  of  1851  was  regarded  as  the  basic 
law,  to  which  section  18  of  the  act  of  1884  was  intended  to  be  supple- 
mentary. And  the  provision  of  this  alternative  mode  of  procedure  sug- 
gests a  query  whether  this  legislation  does  not  contemplate  that  the 
liability  of  the  ship  is  to  be  presupposed,  and  such  a  liability  would 
not  exist  in  case  the  owner  had  personally  contracted  the  debt,  and  had 
not  stipulated  for  a  lien,  either  expressly  or  by  fair  implication.  The 
St.  Jago  de  Cuba,  9  Wheat.  409,  6  L.  Ed.  122 ;  The  Grapeshot,  9  Wall. 
129,  136,  19  L.  Ed.  651 ;  The  Valencia,  165  U.  S.  264,  17  Sup.  Ct. 
323,  41  L.  Ed.  710;  The  Havana,  35  C.  C.  A.  148,  92  Fed.  1007.  But 
we  think  there  are  other  reasons  of  sufficient  weight  to  lead  to  the 
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conclusion  that  the  act  of  1884  was  not  intended  to  have  application  to 
liabilities  of  the  owners  of  vessels  for  the  consequences  of  their  per- 
sonal faults  or  of  obligations  personally  contracted  by  them.  The 
purpose  of  Congress,  was,  as  we  think,  to  relieve  the  shipowner  from  the 
consequences  of  those  extraordinary  risks  which  were  imposed  without 
limitation  by  the  law  of  the  admiralty  as  that  law  had  been  interpreted 
in  this  country.  And  by  extraordinary  risks  we  mean  those  risks  arising 
from  the  conduct  of,  and  contracts  made  by,  those  who  are  beycwid  the 
personal  supervision  and  control  of  the  owner  and  yet  have  legal  au- 
thority to  bind  him  to  answer  for  their  conduct  or  contracts ;  or,  to 
express  the  thought  in  another  way,  that  the  liabilities  intended  by 
this  legislation  were  those  peculiar  to  him  as  a  shipowner  and  had 
been  imputed  to  him  because  of  his  relation  to  the  ship,  and  not  those 
liabilities,  whether  for  torts  or  from  contracts,  which  spring  from  his 
own  personal  conduct  or  stipulations.  It  seems  to  us  altogether  un- 
likely that  Congress  intended  to  qualify  the  power  of  an  owner  to  make 
contracts  in  relation  to  his  ship  which  by  tihe  universal  law  would  be 
valid  if  made  about  any  thing  else  and  would  be  enforced  in  the  courts 
in  common-law  actions.  It  would  be  an  anomaly  that  a  party  com- 
petent to  do  business  should  be  unable  to  make  a  valid  contract  about 
his  own  affairs,  or  be  given  such  an  immunity  as  to  make  his  stipula- 
tions of  uncertain  value.  Such  a  doctrine  would  be  inconvenient  in 
the  last  degree  to  the  owners  of  vessels  and  the  interests  of  commerce. 
If  in  every  case  the  party  who  should  undertake  to  render  assistance 
to  other  vessels  on  request  of  the  owner  should  be  dependent  on  the 
proceeds  of  the  vessel  for  his  compensation,  he  would  be  likely  to  con- 
sider the  chances,  and  the  sorer  the  need  of  the  services  the  less  likely 
would  the  owner  be  to  secure  them.  Instead  of  relieving  him  of  a  bur- 
den, he  would  be  burdened  with  the  disability  of  pledging  his  personal 
credit  for  the  securing  of  the  needed  assistance.  Besides,  the  history 
of  the  law  upon  this  subject  furnishes  an  argimient  in  favor  of  the  con- 
struction we  think  should  be  put  upon  the  statute.  It  is  succinctly 
stated  by  Mr.  Justice  Bradley  m  Butler  v.  Boston  Steamship  Co.,  130 
U.  S.  527,  9  Sup.  Ct.  612,  32  L.  Ed.  1017.  From  an  early  period  the 
maritime  law  of  the  commercial  nations  of  the  continent  of  Europe 
had  accorded  to  the  owners  of  ships  this  limitation  of  liability  to  the 
value  of  the  ship  and  freight  earned;  but  this  limitation  was  not  al- 
lowed when  the  liability  was  incurred  with  the  privity  or  knowledge 
of  the  owner.  The  maritime  law  of  the  continent  was  not  accepted 
by  the  English  courts,  and  was  rejected  by  the  courts  of  this  country. 
The  acts  of  1851  and  1884  have  established  in  the  United  States  the 
rules  of  the  general  maritime  law  upon  this  subject,  and  in  almost  the 
identical  language  in  which  those  rules  have  been  expressed  in  the 
Codes  and  text-books  of  the  countries  in  which  the  general  law  had 
been  embodied.  As  Mr.  Justice  Bradley  said,  in  reference  to  the 
divergence  in  this  country  from  the  general  maritime  law,  and  the  re- 
turn thereto  by  the  enactment  of  the  statutes  here  for  the  relief  of 
shipowners,  "We  have  rectified  that."  And  we  are  convinced  that 
the  general  understanding  of  the  courts  of  this  country  is  that  the 
statutes  here  enacted  have  restored  the  old  rule  for  the  like  occasions, 
namely,  when  the  liability  of  the  owner  has  occurred  without  his  own 
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participation  in  the  cause  or  creation  of  the  liability.  The  suggestion 
of  Mr.  Justice  Bradley  in  Butler  v.  Boston  &  Savannah  Steamship  Co., 
although  not  necessary  to  the  decision  of  that  case,  seems  to  have  been 
generally  adopted  as  indicating  the  proper  construction.  Indeed,  prior 
to  that  decision,  the  statutes,  including  that  of  1884,  had  received  that 
construction  by  Judge  Brown  in  the  Southern  District  of  New  York 
in  the  Amos  D.  Carver  (D.  C.)  35  Fed.  665,  Force  v.  Providence  Ins. 
Co.  (D.  C.)  35  Fed.  767,  and  Miller  v.  O'Brien  (D.  C.)  35  Fed.  779. 
And  in  later  decisions  that  learned  and  distinguished  judge  maintained 
the  doctrine  he  had  previously  declared.  Laverty  v.  Clausen  (D.  C.) 
40  Fed.  542;  Gokey  v.  Fort  (D.  C.)  44  Fed.  364;  Douse  v.  Sargent 
(D.  C.)  48  Fed.  695.  It  was  also  approved  by  Judge  Nelson  in  the 
district  of  Massachusetts  in  McPhail  v.  Williams  (D.  C.)  41  Fed.  61, 
and  in  Whitcomb  v.  Emerson  (D.  C.)  50  Fed.  128,  and  by  Judge  Webb 
in  the  district  of  Maine  in  the  Giles  Loring  (D.  C.)  48  Fed.  463. 

In  the  case  of  Whitcomb  v.  Emerson,  supra,  and  in  Warner  v. 
Boyer  (D.  C.)  74  Fed.  873,  decided  by  Judge  Butler,  the  statute  of  1884 
was  held  to  relieve  part  owners  from  the  consequences  of  contracts 
made  by  other  part  owners ;  and  this  upon  the  ground  that  shares  are 
separately  owned  and  so  dealt  with  by  the  statute,  and  hence  the  non- 
participating  owners  were  entitled  to  be  relieved  in  respect  of  their 
shares.  This  is  in  entire  accordance  with  the  rule.  Judge  Butler  in 
deciding  the  case  last  cited  seems  to  have  entertained  the  view  that  the 
acts  of  1851  and  1884  were  to  be  construed  independently  and  not  as 
in  pari  materia,  but  his  actual  decision  was  notwithstanding  rested  upon 
a  principle  which  we  regard  as  sound. 

In  the  Circuit  Courts  of  Appeals  a  like  interpretation  has  been 
given  to  these,  statutes.  In  the  case  of  The  Republic,  61  Fed.  109,  9  C. 
C.  A.  386,  it  was  held  by  the  Court  of  Appeals  for  the  Second  Circuit 
that  the  shipowner  was  not  entitled  to  the  limitation  in  respect  of  a 
loss  which  arose  from  the  defective  condition  of  his  ship  of  which  he 
was  ignorant  because  of  his  own  negligent  examination  of  the  vessel. 
The  court  said  by  Judge  Wallace,  referring  to  the  eighteenth  sec- 
tion of  the  act  of  1884,  "The  section  does  not  purport  to  repeal  any 
pre-existing  law,  but  is  legislation  in  pari  materia  with  the  act  of  1851" 
— and  adopts  the  construction  of  Judge  Brown  in  the  cases  above  cited. 
This  was  a  case  of  the  negligent  performance  of  a  duty,  and  not  a  will- 
ful act  of  the  owner.  It  would  certainly  be  incongruous  with  this 
decision  to  hold  the  shipowner  entitled  to  relief  against  his  own  con- 
tract. In  the  case  of  The  Faxon,  75  Fed.  312,  21  C.  C.  A.  366  (the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit),  the  limitation  sought 
was  for  a  loss  occasioned  by  the  explosion  of  the  boiler  of  the  vessel. 
The  court  recognized  the  distinction  which  had  been  made  in  previous 
cases  between  liabilities  arising  from  causes  within  the  knowledge  or 
privity  of  the  owner  and  those  which  are  imputed  to  him  because  of 
his  relation  to  the  ship,  but  held  that  the  owner  was  in  that  case  en- 
titled to  the  limitation  for  the  reasons  that  the  defect  in  the  boiler  was 
not  one  apparent  to  the  owner,  that  it  had  been  inspected  by  the  gov- 
ernment inspectors  and  repaired  in  accordance  with  their  directions 
by  a  skilled  marine  engineer.    The  court  was  of  opinion  that  the  owner 
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had  discharged  his  duty  in  respect  of  the  condition  of  his  vessel,  and 
that,  therefore,  there  was  on  his  part  no  pesonal  fault. 

Another  case  in  which  this  question  was  involved  and  which  is  much 
relied  on  by  the  appellee  is  Gilchrist  v.  Chicajg^o  Ins.  Co.,  104  Fed. 
566,  44  C.  C.  A.  43,  a  case  decided  by  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit,  the  opinion  being  by  Mr.  Justice  Harlan.  But 
an  analysis  of  the  opinion  shows  that  it  was  decided  upon  the  same 
construction  of  the  statute  of  1884  as  had  been  made  in  the  earlier 
cases.  The  vessel  was  stranded  in  Lake  Huron  on  May  6, 1894.  Un- 
derwriters had  issued  policies  of  insurance  on  the  vessel  whidi  con- 
tained a  provision  that,  "in  case  of  loss  or  misfortune,  the  insured 
should  give  prompt  notice  to  the  insurer  of  the  disaster  and  among 
other  things  make  all  reasonable  exertions  in  and  about  the  defense, 
safeguard  and  recovery  of  said  vessel,"  and  stipulated  that  the  under- 
writers would  contribute  to  the  expenses.  On  the  occurrence  of  the 
accident  the  master  of  the  vessel  summoned  the  libelant  who  went  with 
tugs  and  wrecking  apparatus  to  the  rescue  of  the  vessel,  and  finally, 
on  May  18th,  got  her  afloat ;  but  on  the  next  day  she  went  down  in  a 
storm,  only  some  remnants  being  saved.  Thereupon  the  owner  aban- 
doned the  vessel  to  the  insurers  as  a  total  loss.  While  the  libelant  was 
engaged  in  rescuing  the  vessel  an  agent  of  the  underwriters  was  sent 
to  assist  in  the  work.  He  remained  some  days,  giving  directions  and 
approving  what  the  master  had  done.  A  libel  in  personam  having 
been  filed  by  the  owner  of  the  wrecking  outfit  against  the  owner  of 
the  vessel  and  the  underwriters,  defense  was  made  by  the  underwriters 
that  they  had  never  employed  the  libelant,  and  were  not  respcmsible 
for  his  services.  They  also  severalUy  filed  petitions  for  the  limitation  of 
their  liability.  Some  of  the  facts  here  stated  more  fully  appear  from 
the  report  of  the  case  in  the  court  below.  Gilchrist  v.  Godman  (D. 
C.)  79  Fed.  970.  Upon  these  facts  the  Court  of  Appeals  held  that 
at  the  time  when  the  services  were  rendered  the  underwriters  were  the 
owners  of  the  vessel,  but  solely  because  of  the  retroactive  effect  of  the 
subsequent  abandonment,  whidi  related  back  to  the  time  of  the  disaster 
and  vested  the  ownership  in  them  as  of  that  date,  and  that  each  of 
them  was  to  be  charged  ratably  with  the  payment  of  the  libelant's 
claim ;  but  that  they  were  severally  entitled  to  the  benefit  of  the  lim- 
itation of  the  act  of  1884.  The  reason  for  this  is  thus  stated  in  the 
opinion  (page  573  of  104  Fed.,  and  page  50  of  44  C.  C.  A.)  : 

'•The  liability  of  the  underwriters  In  the  present  case  arises,  not  from  any 
personal  contract  by  them  with  the  libelants,  bnt  from  the  rule  of  law  which 
in  the  case  of  a  valid  abandonment,  makes  the  Insurer  the  owner  of  the  Tear 
sel  from  the  time  of  the  original  disaster." 

It  is  evident  that  the  learned  justice  recognized  that  the  consequence 
would  have  been  otherwise,  if  the  underwriters,  had  made  a  personal 
contract.    This  inference  is  confirmed  by  his  further  statement  that: 

'The  fact  that  the  libelants  might  have  looked  to  her  [one  of  the  defend- 
ants] as  the  original  owner  upon  her  personal  contract  made  with  them 
through  her  agent  does  not  relieve  the  underwriters  from  the  liability  aris- 
ing out  of  their  becoming  the  owners  of  the  entire  property  from  the  date 
of  the  disaster." 
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The  substance  of  the  decision  was  that  the  underwriters'  liability 
was  one  which  must  be  imputed  to  them  because  they  were  the 
owners,  yet  that  this  liability  was  subject  to  limitation  because  of  the 
fact  that  it  did  not  arise  upcm  any  personal  contract  made  with  them. 
The  case  is  therefore  in  harmony  with  the  other  cases  we  have  re- 
ferred to. 

In  the  First  Circuit  the  question  arose  in  Quinlan  v.  Pew,  56  Fed. 
Ill,  5  C.  C.  A.  438,  where  it  was  held  by  the  Circuit  Court  of  Appeals 
that  the  owner  was  entitled  to  the  relief  where  the  liability  arose  from 
the  neglect  of  the  master  to  inform  the  owner  of  a  defect  in  the 
fittings  of  a  pennant  of  which  defect  the  owner  had  no  knowledge, 
but  tilt  whole  course  of  the  discussion  by  Judge  Putnam  shows  that 
actual  knowledge  by  the  owner  would  have  led  to  a  different  result. 
And,  inasmuch  as  tiie  accident  happened  some  years  after  the  enact- 
ment of  1884,  it  must  be  assumed  that  the  court  held  that  in  this 
respect  the  qualification  of  the  right  to  a  limitation  of  liability  con- 
tained in  the  act  of  1851  was  intended  by  the  act  of  1884. 

These  statutes  have  since  been  several  times  referred  to  in  opinions 
by  the  Supreme  Court,  but  in  none  of  them  has  the  question  now  be- 
fore us  been  considered.  We  have  the  impression  that  the  absence  of 
any  such  question  in  the  Supreme  Court  is  due  to  the  fact  that  counsel 
have  generallv  regarded  the  rule  as  settled  upon  the  suggestion  of 
Mr.  Justice  Bradley  in  Butler  v.  Steamship  Od.,  supra,  by  the  gen- 
eral concurrence  of  the  courts.  The  only  discordant  note  is  a  passage 
in  the  third  edition  of  Benedict's  Admiralty,  published  soon  after  Ae 
enactment  of  the  statute  of  1884,  wherein  it  is  said  in  section  665  that 
the  language  of  the  act  of  1884  would  seem  on  its  face  to  have  removed 
the  necessity  of  averring  in  the  petition  for  limiting  liability  that  the 
liability  had  been  incurred  without  the  knowledge  or  privity  of  the 
owner;  that  is,  of  the  petitioner.  And  it  is  said  that  at  the  least 
the  obvious  construction  of  the  act  is  that  such  privity  or  Imowledge  is 
not  material.  "But,"  it  is  said,  "it  has  been  decided  in  the  lower  courts 
that  these  words  do  not  include  the  liability  of  the  owner  on  his  per- 
sonal contract,"  referring  to  the  cases  of  the  Amos  D.  Carver,  McPhail 
V.  Williams,  and  The  Loring,  supra.  Perhaps  if  other  legislation  upon 
the  same  subject,  the  history  of  the  maritime  law,  the  doctrines  of  the 
common  law  of  contracts  and  the  inconvenience  to  the  public  from  so 
broad  and  unlimited  an  interpretation  of  the  statute  were  all  to  be 
ignored,  the  construction  contended  for  by  the  author  would  be  legit- 
imate, but  that  would  be  to  disregard  some  of  the  most  fundamental 
rules  for  interpreting  the  meaning  of  statutes. 

Counsel  for  appellee  invokes  another  rule  of  construction,  and  points 
to  the  language  contained  in  the  proviso  at  the  end  of  section  18  of  the 
act  of  1884,  which  is : 

"Nor,  shall  the  same  apply  to  wages  due  to  persons  employed  by  said 
ship-owners.'' 

And  says  that  the  primary  and  usual  office  of  a  proviso  is  to  except 
something  out  of  a  statute  which  would  otherwise  be  within  it.  Un- 
doubtedly this  is  a  general  rule  of  construction.    But  it  is  not  universal, 
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and  a  proviso  or  an  exception  may  be  used  for.  another  purpose.  The 
case  of  Baggaley  v.  Pittsburg  Iron  Co.,  90  Fed.  636,  33  C.  C.  A.  202, 
decided  by  this  court,  is  an  illustration,  where  it  was  pointed  out 
that  an  exception  might  be  used  from  an  excess  of  caution.  And  see 
what  was  said  by  Mr.  Justice  Story  in  Minis  v.  United  States,  15  Pet 
446,  10  L.  Ed.  791.  No  doubt  the  principal  object  of  this  exception 
was  to  protect  the  crews  of  vessels  in  respect  of  their  wages,  which  has 
always  been  a  matter  of  solicitude  in  legislation  and  of  5ie  courts.  It 
is  well  known  that  they  are  hired  sometimes  by  the  owner  of  the  vessel 
or  his  managing  agent,  and  sometimes  (and  more  generally  in  former 
times)  by  the  master.  Section  18  without  this  proviso  would  include 
wages  due  to  seamen  employed  by  him  on  his  ship  whether  the  con^ 
tract  of  hiring  was  made  by  him,  his  manager,  or  the  master.  And 
we  think  it  was  intended  by  this  exception  to  guard  against  an  inter- 
pretation of  the  act  which  would  affect  the  wages  of  employes  by 
whomsoever  hired.  By  "employed"  is  not  meant  those  only  who 
were  hired  by  him  personally.  Of  course,  there  would  be  no  reason 
in  such  discrimination.  If  this  was  the  intention  of  the  exception, 
it  throws  no  light  upon  the  particular  question  of  construction  we  are 
considering. 

It  is  contended,  however,  that  the  liability  m  this  case  did  not 
arise  from  any  personal  contract  of  the  Mills  Transportation  Company. 
The  principal  ground  on  which  this  contention  is  urged  is  that  the  con- 
tract does  not  mention  the  company,  that  on  its  face  it  is  the  contract 
of  Henry  McMorran  and  the  towing  company.  That  it  was  made  by 
him  in  a  representative  capacity  for  some  one  is  clear.  In  respect 
of  the  Newago  he  was  managing  agent  for  the  Mills  Transportation 
Company  which  owned  that  vessel.  And  when  these  facts  appear  it  is 
evident  tfiat  he  was  making  the  contract  for  the  company. 

Story  on  Agency,  §  160a;  Mechem  on  Agency,  §§  769,  772;  Hig- 
gins  V.  Senior,  8  Mees.  &  W.  844;  Ford  v.  Williams,  21  How.  287, 
16  L.  Ed.  36 ;  Higgins  v.  McCrea,  116  U.  S.  671,  680,  6  Sup.  Ct. 
667,  29  L.  Ed.  764;  Barrell  v.  Newby,  127  Fed.  656,  62  C.  C.  A.  382, 
and  the  numerous  authorities  cited  by  Mechem  in  the  notes  to  section 
769,  supra.  It  is  not  material  that  he  also  contracted  for  other  parties. 
It  was  not  by  that  circumstance  any  the  less  the  contract  of  the  Mills 
Transportation  Company.  The  maxim,  "Reddendo  singula  singulis," 
applies.  That  he  had  authority  to  make  such  a  contract  for  that  com- 
pany cannot  be  doubted.     In  25  A.  &  Eng.  End.  of  L.  886,  it  is  said: 

'Tbe  owners  of  a  ship  generally  appoint  some  person  usually  one  of  tbeir 
number  to  be  her  manager.  This  person  is  called  the  'ship's  agenf  or  •hus- 
band.' He  Is  the  general  agent  of  the  owners  in  relation  to  the  ship,  and  may 
be  appointed  orally  or  In  writing." 

The  third  paragraph  of  the  petition,  after  setting  out  the  proposition 
and  acceptance  of  July  9,  1903,  alleges  that  they  "constituted  an 
agreement  binding  upon  the  Great  Lakes  Towing  Company  to  render 
such  towing  and  wrecking  services  as  might  be  required  by  said  ves- 
sels." 

But  it  is  unnecessaiT  to  determine  whether  the  contract  would  bind 
that  company  in  the  absence  of  any  proof  that  it  had  adopted  it  as  its 
own.    It  was  admitted  by  counsel  that  the  services  of  the  appellant 
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were  requested  and  performed  upon  the  footing  of  this  contract    And, 
indeed,  it  is  alleged  in  the  appellee's  petition : 

**That  in  compliance  with  said  request  and  under  the  agreement  contained 
in  said  Exhibit  A  (wliich  is  the  contract)  hereto  annexed  the  said  Great  Lalses 
Towing  Company  did  send  the  tug  Favorite  with  certain  steam  piunps  aboard 
for  the  purpose  of  assisting  said  steamer." 

If  a  principal  not  disclosed  by  a  contract  made  by  and  in  the  name 
of  his  agent  subsequently  claims  the  benefit  of  it,  it  thereby  becomes 
his  own  to  the  same  extent  as  if  his  name  had  originally  appeared  as  a 
contracting  party. 

The  Mills  Transportation  Company,  being  a  corporation,  could  act 
only  through  some  agency.  McMorran  was  the  manager,  and  was 
vested  with  authority  to  make  such  contracts  as  this  in  behalf  of  the 
owner  of  the  vessel,  and  the  contract  was  the  personal  contract  of  the 
corporation,  not  in  consequence  of  any  principle  peculiar  to  the  mari- 
time law,  but  by  virtue  of  the  common-law  rules  of  agency. 

But  it  is  then  said  that  the  contract  was  made  in  behalf  of  the  ship, 
and  so  was  not  the  contract  of  the  owner.  This,  however,  rests  upon 
an  untenable  theory.  The  contracts  of  the  manager  are  the  actual 
contracts  of  the  owner,  and  are  not  of  the  same  character  as  the  con- 
tracts of  the  master  made  on  a  voyage  or  in  foreig^n  ports  and  which 
are  imputed  to  the  owner  from  the  necessities  of  commerce.  The  acts 
of  the  managing  agent  within  the  sphere  of  his  authority  are  as  much 
the  acts  of  the  owner  as  if  done  by  the  owner  himself.  Only  upon  this 
theory  could  a  corporation  make  what,  for  the  purpose  of  making  a 
distinction,  is  called  a  personal  contract,  that  is  to  say,  one  which  the 
owner  himself  or  itself  has  made.  Most  of  the  cases  which  have 
been  referred  to  were  cases  of  negligence  or  some  other  tort  of  the 
owners,  but,  if  as  we  suppose  we  should  hold  liabilities  arising  from  con- 
tracts are  included  by  the  18th  section  of  the  act  of  1884,  it  must, 
we  think,  be  admitted  that,  as  the  statute  ranks  them  together  and 
makes  no  distinction  as  regards  the  ground  of  liability,  if  negligence 
on  the  part  of  the  owner  deprives  him  of  the  right  to  a  limitation, 
surely  his  voluntary  creation  of  the  liability  ought  with  greater  reason 
to  bar  his  right  to  the  limitation. 

If  it  were  an  original  question,  we  should  have  much  doubt  whether 
the  act  of  1884  was  really  intended  to  accomplish  more  than  to  make  the 
provision  for  limitation  by  the  act  of  1851  applicable  to  cases  of  owners 
of  the  title  of  shares  of  the  whole  property  in  ships.  But  a  further 
purpose  in  Congress  has  been  recognized  by  other  courts  of  co-ordinate 
jurisdiction,  and  we  have  deferred  to  that  view. 

The  petition  for  the  limitation  of  liability  in  this  case  misconceived 
the  nature  of  the  liability  which  the  petitioner  had  incurred  and  which 
the  towing  company  was  seeking  to  enforce.  The  petition,  after  stating 
the  rendering  of  the  services  under  the  contract  and  the  loss  of  the 
vessel,  proceeds  to  state  as  a  ground  for  limitation  that  the  stranding 
and  loss  of  the  vessel  "were  not  done,  occasioned,  or  incurred  with  the 
privity  or  knowledge  of  your  petitioner  or  of  any  of  its  corporate 
officers,  and  your  petitioner  claims  the  benefit  of  the  limitation  of  li- 
ability proviaed  by"  the  statute.  And  the  decree  finds  that  this  al- 
legation Was  true,  and  evidently  makes  it  the  basis  for  according  the 
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limitation.  But  the  liability  which  this  towing  company  was  pursuing 
was  not  for  any  fault  in  the  management  of  the  Newago,  but  for 
services  rendered  under  a  contract  with  her  owner  in  an  endeavor  to 
rescue  her  from  peril  and  the  question  whether  she  was  stranded  and 
lost  without  the  privity  or  knowledge  of  her  owner  was  wholly  im- 
material. But  the  case  has  been  argued  as  if  the  case  were  properly 
presented,  and  we  have  accordingly  so  dealt  with  it. 

The  decree  of  the  court  below  which  limits  the  liability  of  the  ap- 
pellee in  respect  of  the  claim  of  the  appellant  must  to  that  extent  be 
reversed,  with  costs.  The  amount  due  thereon  will  be  ascertained,  and 
such  further  proceedings  had  as  the  rules  and  practice  of  the  court 
require* 


<155  Fed.  22.) 

RUSSELL  v.  OREGON  SHORT  LINE  R.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit    May  e,  1907.) 

No.  1,386. 

1.  IteAIi— DntSOnON  OV  yKBDI(7]>-4)USSn0N8  ov  Nkougknob. 

While  questions  of  neglig^ice  are  ordinarily  for  the  jury  in  federal 
courts,  a  case  may  be  withdrawn  from  the  Jury  and  a  verdict  directed  for 
plaintiff  or  def^idant,  as  may  be  proper,  where  there  Is  no  conflict  In  the 
evidence,  or  where  It  Is  so  conclusive  in  Its  diaracter  that  the  court.  In 
the  exercise  of  its  sound  Judicial  discretion,  would  be  obliged  to  set  aside 
a  verdict  rendered  in  opposition  to  such  evidence. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  46,  Trial,  U  376-^95; 
vol.  37,  Negllg«ice,  If  277-286.] 

1L  Master  and  Sbbvakt— Tempobabt  Suspension  ov  Relation— Depabtube 
BT  Sebvant  fbom  Sebvioe  ov  Master. 

Plaintiff's  Intestate,  who  was  a  bridge  foreman  on  defendant's  railroad, 
living  at  the  time  In  an  outfit  car  on  a  siding,  went  with  his  family  on  a 
velocipede  car  one  afternoon  to  a  spur  tra<^  some  2%  miles  distant,  near 
which  his  father-in-law  resided.  The  car  was  returned,  and  in  the  evening 
about  7  o'clock  some  of  the  men  by  his  direction  came  after  him  with  a 
hand  car.  He  was  then  at  his  father-in-law's  house,  where  he  had  be^ 
visiting  since  5  o'clock,  by  which  time  his  business  for  the  defendant  at 
the  spur,  if  any,  had  been  finished.  About  8 :30  he  started  back  with  the 
men,  having  no  light  on  the  car,  and  while  on  the  way  was  killed  in  a 
collision  with  a  meeting  special  train.  Held,  that  at  the  time  he  was  &i- 
gaged  on  his  own  private  affairs,  and  no  relation  of  master  and  servant 
existed  l>etween  him  and  defendant  which  brought  him  within  the  terms 
of  a  state  statute  making  railroad  companies  liable  for  injuries  to  their 
employ^  caused  by  negligence  of  their  fellow  servants. 

[Ed.  Note.^For  cases  in  point,  see  Cent.  Dig.  vol.  84,  Master  and  Serr- 
ant.  If  144-156. 

Injuries  to  servant  while  not  on  duty,  see  notes  to  Ellsworth  v.  Metheney, 
44  C.  C.  A.  489.] 

S.  Railroads— INJX7BT  to  Pebson  on  Tbaok— Contbibutobt  Negligence. 

A  bridge  foreman  on  a  railroad,  familiar  with  the  operation  of  trains 
thereon,  and  knowing  that  special  trains  were  liable  to  run  at  any  time, 
who,  while  not  in  the  performance  of  any  duty  for  the  company,  but  In 
the  pursuit  of  his  own  affairs,  went  upon  the  track  at  night  on  a  hand  car 
showing  no  light  and  was  killed  in  a  collision  with  a  special  train  at  a  dis- 
tance from  any  crossing,  was  guilty  of  contributory  negligence,  and  there 
can  be  no  recovery  from  the  company  for  his  death,  even  conceding  that 
the  train  was  negligently  operated,  where  such  negligence  was  not  willful 
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nor  wanton,  and  the  presence  of*  the  hand  car  approaching  on  the  track 
was  not  known  to  the  engineer  nntil  the  collision  occurred. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District  of 
Idaho. 

Will  R.  King,  for  plaintiff  in  error. 
F.  S.  Dietrich,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

HUNT,  District  Judge.  The  plaintiff,  Frances  B.  Russell,  as  admin- 
istratrix of  the  estate  of  P.  J.  Russell,  deceased,  brought  this  action 
against  the  Oregon  Short  Line  Railroad  Company,  defendant,  to  re- 
cover a  judgment  for  damages  for  the  death  of  her  husband,  which 
occurred  on  the  evening  of  December  3,  1903.  Defendant  denied 
negligence,  set  up  contributory  negligence,  and  that  deceased  was  en- 
gaged on  his  own  private  business  when  he  was  killed.  The  evidence 
showed  substantially  these  facts :  The  deceased,  P.  J.  Russell,  was  and 
had  been  for  seven  years  a  bridge  foreman  of  the  defendant  railroad 
company.  About  the  time  of  his  death,  the  bridge  gang  of  which  he 
was  foreman  was  engaged  in  work  upon  a  bridge  that  was  about  two 
miles  or  more  east  of  the  town  of  Ontario,  a  place  of  1,100  or  1,200 
people.  The  bridge  gang  lived  in  what  are  called  "outfit  cars,"  which 
were  moved  from  place  to  place  as  convenience  required.  These  cars 
were  kept  on  a  side  track  at  the  stockyards,  half  a  mile  east  of  the  town 
of  Ontario,  The  deceased  and  his  family  lived  in  one  of  the  outfit 
cars.  Russell  had  been  working  in  that  vicinity  about  a  month.  Two 
miles  west  of  Ontario,  at  a  place  spoken  of  as  "Washoe  Siding,"  there 
Mras  a  spur.  On  the  afternoon  of  December  3,  1903,  the  deceased  did 
not  go  to  work  where  the  bridge  gang  was  employed ;  but  at  noon^of 
that  day,  at  the  outfit  cars,  he  told  one  of  the  men  that  he  was  going 
to  Washoe,  and  requested  him  (Stroup  by  name)  to  come  over  after 
him  after  the  work  of  the  day  was  finished.  The  custom  of  the  bridge 
gang  was  to  stop  work  at  6  o'clock,  and  then  to  eat  supper.  Prior  to 
the  date  of  the  accident  Russell  had  tendered  his  resignation  to  the  de- 
fendant company,  but  was  not  to  leave  the  service  of  the  road  for  a 
few  days.  Russell  had  bought  a  ranch  near  the  Washoe  Spur,  and  his 
intention  was  to  give  up  railroading,  and  to  live  upon  his  farm.  Mrs. 
Russell's  father  and  family  also  lived  at  Washoe  next  to  Mr.  Russell's 
place,  about  a  quarter  of  a  mile  from  the  spur.  About  3  o'clock  on 
the  afternoon  of  December  3d,  the  deceased  took  his  wife  and  children 
on  a  railroad  velocipede  from  the  outfit  cars  to  the  Washoe  Spur.  Up- 
on their  arrival  at  the  spur,  the  velocipede  was  left  near  the  track,  but 
was  afterwards  taken  back  by  a  railroad  employe  who  had  been  at  Rus- 
sell's place  that  day.  After  leaving  the  spur,  the  Russells  went  over 
to  the  place  owned  by  the  deceased,  and  stayed  there  about  half  an  hour. 
Mr.  and  Mrs.  Russell  were  getting  ready  to  move  in  a  few  days  to  the 
ranch.  They  spent  the  afternoon,  principally,  at  Mrs.  Russell's  father's 
house.  Mrs.  Russell  testified  that  while  they  were  on  the  way  to 
Washoe,  or  just  before  they  started,  her  husband  told  her  that  he  was 
^oing  down  there  "to  see  about  getting  men  to  work,  and  to  see  about 
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the  spur  that  was  there,  and  to  see  if  there  was  room  to  set  cars  in.** 
She  said,  too,  that  her  husband  was  outside  of  her  father's  house  part 
of  the  afternoon,  and  that  he  had  told  her  he  was  going  to  see  about 
employing  a  man  named  Burgess.  The  Burgess  people  lived  on  the 
same  side  of  the  track  that  her  father  did,  near  the  track,  between  her 
father's  house  and  the  town  of  Ontario,  about  a  quarter  of  a  mile 
nearer  to  town  than  her  father's  place.  It  would  have  taken  her  hus- 
band about  10  minutes  to  walk  from  her  father's  place  over  to  the  Bur- 
gess house.  Russell  took  supper  with  his  father-in-law  and  family  about 
5  o'clock,  and  remained  with  the  family  from  supper  time  imtil  he  left 
Mrs.  Russell  says  that  she  intended  to  return  with  Mr.  Russell,  but 
her  children  went  to  sleep,  and  she  did  not  go  back,  and  that  they  re^ 
mained  so  long  after  supper  "simply  visiting"  and  "in  social  inter- 
course" with  her  people.  At  about  7  o'clock  three  men  from  the  bridge 
gang  voluntarily  went  down  to  Washoe  upon  an  ordinary  hand  car  for 
Sie  purpose  of  getting  Mr.  Russell.  They  reached  Mrs.  Russell's  fa- 
ther's house  about  7 :30.  They  did  not  start  back  until  about  an  hour 
or  an  hour  and  one-half  after  they  reached  Mrs.  Russell's  father's  place, 
so  that  it  was  about  half  past  8  when  Russell  and  the  three  men  started 
eastward  toward  Ontario,  where  the  outfit  cars  were.  At  a  point  ap- 
proximately 3,800  feet  west  from  the  Ontario  depot,  an  engine,  drawing 
the  general  manager's  special  train  of  three  passenger  cars,  came  upon 
the  hand  car  and  the  men.  The  speed  of  the  hand  car  at  the  time  was 
between  five  and  eight  miles  an  hour ;  it  was  making  considerable  noise, 
Russell  was  helping  to  pump  the  car.  The  speed  of  the  special  train  is 
estimated  by  different  witnesses  for  plaintiff  at  between  40  and  70  miles 
an  hour.  Some  of  the  men  on  the  hand  car  say  they  were  looking 
ahead,  but  did  not  observe  the  special  train  until  it  was  from  200  to 
400  yards  away,  but  could  see  the  lights  of  the  town  of  Ontario  before 
they  saw  the  train.  There  was  no  light  of  any  kind  on  the  hand  car. 
There  was  then  no  headlight  shining  on  the  engine.  Russell  first  called, 
"Stop !  there  is  a  train."  The  men  stopped  the  hand  car  as  quickly  as 
possible,  and  endeavored  to  remove  it  from  the  track  before  the  engine 
reached  them.  They  lifted  only  one  end  of  the  hand  car  off  the  rail 
when  the  engine  struck  the  other  end,  and  threw  Russell,  who  was  try- 
ing to  lift  the  hand  car  off,  so  injuring  him  that  he  died  immediately. 
No  one  else  was  struck  or  hurt.  The  railroad  track  about  this  point 
was  nearly  straight  for  a  distance  of  about  two  miles.  The  train  had 
passed  through  the  town  of  Ontario  without  a  headlight,  and  without 
stopping,  but  it  had  whistled  about  a  mile  east  of  the  town,  and  one  of 
the  men  on  the  hand  car  says  he  heard  a  whistle  just  before  the  acci- 
dent. Upon  this  point  the  witnesses  do  not  wholly  agree.  The  head- 
light on  die  engine  was  burning  at  Arcadia,  the  station  east  of  Ontario 
six  or  seven  miles,  and  the  evidence  tended  to  show  that  it  was  burn- 
ing dimly  at  the  first  stopping  place  west  of  Ontario,  three  miles  distant. 
It  appeared  that  at  that  time  the  railroad  company  was  gradually  equip- 
ping its  engines  with  electric  headlights,  and  that  the  men  found  more 
or  less  difficulty  in  keeping  the  headlights  burning  constantly.  Upon 
the  night  in  question  the  fireman  went  out  on  the  engine  to  fix  the  head- 
light, which  had  gone  out,  about  the  time  the  train  approached  the 
bridge  east  of  Ontario.    If  it  had  been  burning  properly  when  the  train 
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approached  Ontario,  it  could  have  been  seen  two  miles  away.  There 
is  a  serious  conflict  in  the  testimony  as  to  whether  the  engine  had  its 
"blizzard  lights,"  which  are  oil  lights  on  the  front  end  of  the  engine, 
burning  that  night  when  the  train  went  through  Ontario.  Plaintiff's 
witnesses  say  they  did  not  see  them;  defendant's  witnesses  say  they 
were  burning  and  in  good  order,  and  could  have  been  seen.  The  rules 
of  the  company  forbade  the  use  of  hand  cars,  except  in  the  line  of  duty. 
Hand  cars  at  night  were  also  required  to  display  red  lights  to  the  rear. 
It  appeared  from  plaintiff's  evidence  that  it  was  the  duty  of  men  en- 
gaged in  the  bridge  gang,  and  they  were  instructed,  to  be  on  guard  all 
the  time  for  extra  trains,  and  that  this  was  particularly  true  of  men  en- 
gaged in  work  upon  bridges,  as  it  was  necessary  for  them  to  obstruct 
the  track  at  various  places  in  driving  piles  and  otherwise  repairing  or 
constructing  bridges.  Russell's  superior  testified  for  defendant  that  it 
was  not  in  the  line  of  the  bridge  foreman's  duty  to  observe  spurs  with 
a  view  to  setting  cars  in,  and  that  Russell  had  no  business  on  behalf  of 
the  company  at  any  place,  except  where  the  bridge  gang  was  at  work, 
but  that  he  had  authority  to  employ  and  discharge  men.  At  the  con- 
clusion of  the  evidence  introduced  by  both  sides,  the  court  granted  the 
defendant's  motion  to  direct  a  verdict,  based  upon  the  grounds,  among 
others,  that  the  deceased  was  guilty  of  contributory  negligence,  and 
that  when  he  was  killed  he  was  a  trespasser  upon  the  railroad  tracks. 
Judgment  was  entered  for  the  defendant,  and  appeal  was  duly  perfected. 
The  principal  assignment  of  error  by  the  plaintiff  is  that  the  Cir- 
cuit Court  erred  in  not  submitting  the  question  of  negligence  to  the 
jury.  Counsel  devotes  a  considerable  part  of  his  brief  and  argument 
to  the  contention  that  the  case  presented  a.  question  of  fact  for  the 
jury  to  determine,  from  all  the  circumstances,  whether  or  not  the  de- 
fendant company  had  provided  suitable  appliances  for  its  train  upon 
the  night  of  the  accident,  and  whether  proper  caution  was  used  in 
running  its  special  train  through  Ontario  without  a  headlight,  whether 
or  not  "marker"  lights  were  on  the  engine,  and  whether  defendant 
was  or  was  not  negligent  in  not  having  oil  lamps  at  Ontario,  so  that, 
in  case  the  electric  lights  went  out,  an  oil  lamp  could  be  substituted. 
It  is  unnecessary  to  discuss  the  rule  dwelt  upon  by  counsel  that  or- 
dinarily questions  of  negligence  are  for  consideration  by  the  jury, 
guided  by  proper  instructions  by  the  court  as  to  the  principles  of  law 
by  which  the  jury  should  be  controlled.  That  rule  is  so  firmly  estab- 
lished that  it  may  be  regarded  as  elementary.  But  it  is  also  thoroughly 
well  settled  that  a  case  may  be  withdrawn  from  the  jury  altogether 
and  a  verdict  directed  for  plaintiff  or  defendant,  as  may  be  proper, 
where  there  is  no  dispute  in  the  evidence,  or  where  it  is  so  conclusive 
in  its  character  that  the  court,  in  the  exercise  of  its  sound  judicial 
discretion,  would  be  obliged  to  set  aside  a  verdict  rendered  in  opposi- 
tion to  such  evidence.  Delaware,  etc.,  Railroad  v.  Converse,  139  U. 
S.  472,  11  Sup.  Ct.  569,  35  L.  Ed.  213.  In  Schofield  v.  Chicago  & 
St.  Paul  Railway  Company,  114  U.  S.  615,  5  Sup.  Ct.  1125,  29  L.  Ed. 
224,  Justice  Blatchford,  pronouncing  the  unanimous  opinion  of  the 
Supreme  Court,  said : 

"It  is  the  settled  law  of  this  court  that,  when  the  evidence  given  at  the 
trial,  with  all  the  inferences  which  the  Jury  could  Justiflahly  draw  from  It, 
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is  insafficient  to  support  a  verdict  for  the  plaintiff,  so  that  such  a  yerdidt. 
if  returned,  must  be  set  aside,  tbe  court  is  not  bound  to  submit  the  case- 
to  the  jury,  but  may  direct  a  rardict  for  the  defendant  Improvement  Co. 
V.  Munson,  14  Wall.  442,  20  L.  Ed.  867;  Pleasants  v.  Fant,  22  WaU.  116,  22 
L.  Ed.  780;  Herbert  v.  Butter,  97  U.  S.  319.  24  L.  Ed.  958;  Bowditch  v. 
Boston,  101  U.  S.  16,  25  L.  Ed.  960;  Griggs  v.  Houston,  104  U.  S.  553,  26 
L.  Ed.  840;  Randall  v.  Baltimore  &  Ohio  Railroad  Co.,  109  U.  S.  478,  3  Sup. 
Ct.  322,  27  L.  Ed.  1003;  Anderson  County  Com'rs  v.  Real,  113  U.  S.  227,  5 
Sup.  Ct.  433,  28  L.  Ed.  966;  Baylis  v.  Travellers'  Insurance  Co.,  113  U.  S. 
316,  5  Supi  Ct  494,  28  L.  Ed.  989." 

Inasmuch,  therefore,  as  the  federal  courts  had  authority,  when  this 
action  was  tried,  to  direct  verdicts  under  certain  conditions  in  negli- 
gence suits,  we  must  inquire  whether,  in  the  present  case,  error  was 
committed  by  the  lower  court  in  holding  that,  as  a  matter  of  law  under 
the  evidence,  Russell  was  guilty  of  contributory  negligence  which 
barred  recovery,  whatever  negligence  there  may  have  been  on  the  part 
of  the  railroad  company,  rfiiere  was  substantial  evidence  of  negli- 
gence on  the  part  of  defendant's  engineer  in  running  the  train  at  a 
very  high  rate  of  speed  through  Ontario  without  a  headlight.  The 
engineer  must  have  known  his  light  was  dim  or  out  altogether,  and  he 
ought  to  have  slowed  down  or  stopped  at  Ontario  and  taken  new  lights, 
or  repaired  the  one  he  had.  It  is  highly  probable  that,  if  there  had 
been  a  headlight  shining  before  the  train  reached  Ontario,  some  of 
the  men  on  the  hand  car  would  have  seen  it,  and  the  hand  car  could 
have  been  removed  in  time  to  have  saved  Russell's  life.  But  the 
failure  of  the  engineer  to  fix  his  headlight,  or  to  slow  down,  or  to 
get  other  lights  at  Ontario,  did  not  impose  liability  upon  the  defend- 
ant for  killing  the  deceased,  unless  plaintiff  has  shown  that  when  de- 
ceased was  struck  he  was  acting  in  the  line  of  his  duty  as  a  servant 
of  the  company,  and  that  by  reason  of  such  relationship  and  action 
he  was  rightfully  upon  the  track,  and  that,  therefore,  the  defendant 
owed  a  duty  to  him  of  having  a  headlight  burning,  and  of  running  its 
train  at  a  slower  rate  of  speed,  and  of  having  blizzard  lights  burning 
upon  the  engine.  The  most  favorable  view  of  the  case  from  plaintiff's 
standpoint  is  that  Russell  took  the  velocipede  car  in  the  afternoon  for 
two  purposes — one,  to  see  about  setting  cars  in  on  the  spur  at  Washoe ; 
the  other,  to  see  about  employing  Burgess  for  the  company.  These 
were  the  only  reasons  given  for  the  trip  to  Washoe.  He  reached  the 
spur  about  half  past  three  in  the  afternoon.  Now,  clearly,  only  a 
most  casual  observation  was  necessary  to  enable  the  deceased  to  see 
whether  there  were  any  cars  already  upon  the  spur,  and  whether  the 
track  was  in  condition  to  receive  cars,  if  he  wished  to  have  any  put 
there  for  convenience  in  connection  with  his  bridge  repair  work. 
No  assistance  was  needed  to  make  this  inspection ;  so  no  dela)rs  were 
required.  Upon  this  branch  of  the  case,  therefore,  we  have  no  doubt 
at  all  that  the  only  inference  that  can  be  drawn  from  the  evidence 
is  that  Russell  made  such  examination  of  the  spur  as  he  believed  was 
necessary  before  half  past  3,  when  he  went  with  his  family  to  his  father- 
in-law's  house.  Passing,  then,  to  the  proposed  employment  of  men,, 
we  find  that  Russell  may  have  seen  the  man  Burgess  and  talked  with 
him  about  work.  There  is  no  evidence  at  all  that  he  did  go  to  Burgess* 
house,  or  did  see  him,  except  Mrs.  Russell's  statement  of  the  inten^ 
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tions  of  her  husband,  as  he  told  them  to  her  before  they  reached 
Washoe.  Burgess  was  not  called  and  did  not  testify;  nor  was  his 
absence  from  the  trial  explained  in  any  way.  But,  conceding  that 
Russell  did  go  to  see  Burgess,  and  did  see  him  about  employment,  it 
yet  appears  that  Russell  must  have  seen  him  in  the  afternoon  before 
5  o'clock,  because  Mrs.  Russell  positively  testified  that  her  husband 
ate  supper  with  her  at  her  father^s  at  6  o'clock,  and  that  he  remained 
with  the  family  from  that  time  until  he  left  for  the  outfit  cars — about 
eight  o'clock  or  after  in  the  night.  So,  from  6  to  8,  or  thereabouts, 
he  was  doing  nothing  for  the  railroad  company,  and  was  engaged  purely 
in  pursuit  of  his  own  affairs.  Had  RusseU  gone  back  to  the  outfit 
cars  in  the  afternoon  with  the  velocipede,  as  he  could  have,  the  ac- 
cident would  not  have  happened ;  but  he  preferred  to  stay  for  his  own 
pleasure,  and  wait  for  the  men  who  were  coming  down  with  the 
hand  car  after  supper.  It  is  undisputed  that  the  men  in  the  hand  car 
reached  the  house  of  Mrs.  Russell's  family  about  7  or  shortly  there- 
after. Supper  was  over,  and,  as  Russell's  duties  for  the  company 
had  ended  before  5  o'clock,  there  was  nothing  to  prevent  his  im- 
mediate return  with  the  men,  and  had  he  gone  at  once  with  them  the 
accident  could  not  have  happened.  Again  he  delayed  his  departure, 
and  remained  at  Washoe  for  an  hour  or  more  visiting  with  his  wife's 
family.  When  he  finally  started,  he  went  without  a  light  on  the  hand 
car.  Under  this  evidence,  the  conclusion  is  certain  that  his  act  in 
remaining  until  8 :30  o'clock  was  his  own,  and  that,  in  returning  when 
and  in  the  manner  he  did  on  the  hand  car,  he  was  acting  for  himself. 
His  conduct  was  no  part,  whatever,  of  any  business  relation  of  master 
and  servant.  It  must  be  held,  therefore,  as  a  matter  of  law,  that  his 
attitude  became  that  of  a  servant  who  voluntarily  stepped  wholly  aside 
from  the  business  of  the  master  to  do  his  own  pleasure  exclusively. 
Under  such  conditions,  the  master  is  not  liable  for  the  servant's  death. 
In  St.  Louis  Southwestern  Ry.  Co.  v.  Harvey,  144  Fed.  806,  75- 
C.  C.  A.  536,  the  Court  of  Appeals  of  the  Eighth  Circuit  said : 

••  •  •  •  For  if  a  servant  step  aside  from  the  business  of  his  master 
for  never  so  short  a  time  to  do  any  act  that  is  not  a  part  of  that  business, 
the  relation  of  master  and  servant  is  for  the  time  suspended,  and  the  acts, 
of  the  servant  during  that  interval  are  not  his  master's  but  his  own.  Ben- 
son V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  78  Minn.  303,  307,  308,  80  N.  W.  1050; 
Baker  v.  Kinsey,  38  Gal.  631,  633,  99  Am.  Dec  438 ;  Georgia  Railroad  Co.  v. 
Wood,  94  Ga.  126.  21  S.  B.  288,  47  Am.  St  Rep.  146. 

"Nor  does  the  fact  that  servants  guilty  of  a  tortious  act  make  use  of  the- 
master's  cars,  engines,  or  other  facilities,  which  they  could  not  have  ob- 
tained in  the  absence  of  the  relation  of  master  and  servant,  to  commit  it, 
-while  pursuing  their  own  ends  exclusively,  charge  the  master  with  liability 
for  their  act,  in  the  absence  of  his  knowledge  or  consent  to  such  use.  Chi- 
cago, St.  P.,  M.  O.  Ry.  Co.  V.  Bryant,  65  Fed.  969,  973-975,  13  C.  C.  A.  249, 
253-255.'* 

The  court  cites  numerous  decisions  to  sustain  the  rule  which  con- 
trolled. Cousins  V.  Railway  Co.,  66  Mo.  572 ;  Morier  v.  Railway  Co.^ 
31  Minn.  351,  17  N.  W.  952,  47  Am.  Rep.  793;  Campbell  v.  City 
of  Providence,  9  R.  I.  262 ;  Gafretzen  v.  Duenckel,  50  Mo.  104,  11 
Am.  Rep.  405 ;  Chicago  Consol.  Bottling  Co.  v.  McGinnis,  86  111.  App. 
38 ;  Snyder  v.  Railway  Co.,  60  Mo.  413.  To  this  list  may  be  added 
Shadoans,  Adm^r,  v.  C.  N.  O.  &  T.  P.  R.  Co.,  82  S.  W,  567,  26  Ky. 
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Law  Rep.  828,  where  it  was  held  that  where  a  brakeman  on  a  freight 
train  went  into  the  cab  of  the  locomotive  of  another  train  to  get  a 
drink  of  water,  and,  while  there  for  that  purpose,  the  two  trains 
collided  and  he  was  killed,  there  could  be  no  recovery,  though  the 
collision  was  due  to  the  negligence  of  the  railroad's  servants,  deceased 
not  being  in  the  discharge  of  any  duty  to  the  master. 

Again,  as  deceased  was  not  doing  duty  for  the  company,  but  was  pur- 
suing his  own  aflfairs  only  at  the  time  of  his  death,  he  was  not  in  that 
relationship  of  fellow  service  with  the  engineer  or  operatives  of  the 
special  train  which  enables  his  administratrix  to  recover,  relying  upon 
the  fellow  servant  statute  of  the  state  of  Oregon,  approved  February 
10,  1903,  entitled  "An  act  imposing  upon  railroad  corporations  lia- 
bility for  injury  to  their  employees  in  certain  cases."  In  Railroad  0>. 
V.  Wade,  35  South.  863,  46  Fla.  197,  a  wife  sued  for  damages  for  the 
death  of  her  husband.  The  deceased  was  killed  near  the  eastern  bound- 
ary of  a  village  in  a  collision  between  a  hand  car  and  a  locomotive.  In 
that  case  the  facts  showed  that  the  engine  was  being  run  backwards  in 
the  night,  and  it  was  contended  that  it  did  not  have  proper  lights  and 
was  running  at  an  unusual  rate  of  speed.  The  deceased  was  em- 
ployed as  a  member  of  a  bridge  g^ng,  but  had  been  discharged  for 
the  day,  and  had  borrowed  the  hand  car  he  was  upon  from  the  foreman 
of  the  crew  of  which  he  was  a  member.  But  the  court  held  there  could 
be  no  recovery,  basing  its  decision  upon  the  ground  that  the  deceased 
at  the  time  of  the  accident  was  not  on  duty,  and  was  not  a  fellow  serv- 
ant with  the  trainmen,  and  that  no  relationship  of  master  and  servant 
existed. 

In  conformity  with  the  views  expressed,  our  opinion  is  that  the  rela- 
tionship of  master  and  servant,  and  that  of  fellow  servants,  and  the  legal 
principles  applicable  thereto,  are  without  the  case,  and  that  consequently 
the  action  resolves  itself  into  the  ordinary  one  where  a  plaintiflF  seeks 
to  recover  damages  for  the  death  of  a  person,  resulting  from  the  fault 
or  negligence  of  another.  Judged  from  this  standpoint,  under  firmly 
established  principles,  the  plaintiff  must  fail,  for  the  reason  that  the  un- 
disputed evidence  permits  of  no  deduction  other  than  that  deceased  was 
guilty  of  fault  which  directly  contributed  to  the  accident  which  resulted 
in  his  death.  A  railroad  company  must  necessarily  have  an  exclusive 
right  to  use  its  tracks  (subject  to  certain  legal  rights  of  the  public  at 
crossings),  and  cannot  ordinarily  be  held  responsible  for  a  failure  of 
its  engineers  to  anticipate  that  at  night,  between  stations  and  away 
from  crossings,  there  are  persons  using  hand  cars  upon  the  rails  without 
signals  of  any  kind.  Conceding  that  the  company  in  this  case  was  negli- 
gent in  some  respects,  as  heretofore  stated,  nevertheless  its  train  was 
lawfully  upon  its  tracks  when  deceased  was  killed ;  while  the  deceased 
was  negligent  in  using  the  tracks  at  all  by  going  voluntarily  upon  them 
in  the  night,  for  his  own  business,  with  a  hand  car,  and  witfiout  a  Ugfat. 
His  situation  was  one  of  great  peril,  which  carried  with  it  all  risk  of 
safety.  He  ought  to  have  used  the  utmost  vigilance  to  protect  himself 
against  possible  approaching  trains.  He  was  familiar  with  railroads, 
and,  as  a  bridge  foreman,  knew  that  a  special  train  might  come  very  un- 
expectedly. Northern  Pacific  Railway  Co.  v.  Jones,  144  Fed.  47,  75 
C.  C.  A.  205. 
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Appellant  makes  the  point  that  even  if  deceased  was  guilty  of  negli- 
gence, still  that  such  negligence  should  not  prevent  recovery  if  it  was 
shown  that  the  defendant  company  might,  by  the  exercise  of  reasonable 
care  and  prudence,  have  avoided  the  consequences  of  the  negligence 
of  the  deceased.  Inland  Seaboard  Coasting  Company  v.  Tolson,  139  U. 
S.  551, 11  Sup.  Ct.  653,  35  L.  Ed.  270,  and  Grand  Trunk  Railway  Co. 
V.  Ives,  144  U.  S.  408, 12  Sup.  Ct.  679,  36  L.  Ed.  485,  are  cited  to  sus- 
tain this  argument  The  facts  of  the  present  case,  however,  render 
these  citations  inapplicable,  for  it  was  thoroughly  well  established  on 
the  trial  that  the  defendant's  servants  in  charge  of  the  special  train  not 
only  could  not  have  anticipated  that  the  deceased  was  upon  the  track 
at  the  point  where  he  was  killed,  and  in  a  dangerous  position,  but  that 
they  could  not  by  any  possible  exertion  have  avoided  the  injury  to  the 
deceased  after  his  danger  was  discovered.  There  is  no  question  of  wan- 
ton or  willful  negligence  involved.  Indeed,  the  engineer  knew  nothing 
at  all  of  any  danger  until  the  collision  occurred.  In  Northern  Pacific 
Railway  Co.  v.  Jones,  supra,  speaking  through  Judge  Gilbert,  it  was 
pointed  out  that  the  doctrine  laid  down  in  Inland  &  Seaboard  Coasting 
Company  v.  Tolson  was  applicable  where  the  agents  of  the  defendant 
knew  of  the  presence  of  the  injured  person,  and  where  there  appeared 
to  be  reason  to  believe  that  such  person  was  not  able  to  avoid  injury  or 
danger ;  but  it  was  distinctly  held  that  neither  of  the  cases  just  cited 
''intended  to  lay  down  the  broad  rule  that  no  contributory  negligence  of 
the  party  injured  will  defeat  his  right  to  recover  if  it  be  shown  that  the 
defendant  might,  by  the  exercise  of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  that  negligence."  Nor  are  cases  involving 
the  duty  of  a  railroad  company  at  a  public  road  crossing  pertinent,  as 
the  collision  where  deceased  was  killed  occurred  a  considerable  dis- 
tance west  of  any  road  or  crossing. 

Our  conclusion  upon  the  whole  case  is  that  the  court  was  right  in 
directing  a  verdict,  and  that  judgment  must  be  affirmed. 


a55  Fed.  2&.) 

PACIFIC  COAST  CO.  et  al.  v.  YUKON  INDEPENDENT  TRANSP.  CO. 

(Circuit  Court  of  Appeals,  Ninth  Circuit.    May  6,  1907.) 

No.  1,377. 

1.  Shifpiho— Suit  fob  Damage  to  Cabgo— Limitation  iii  Bills  of  Lading. 

ProvlsloDS  of  bills  of  lading  requiring  claims  for  loss  or  damage  to 
cargo  to  be  presented  to  tbe  carrier  within  a  stated  time,  and  barring 
any  suit  for  such  loss  or  damage  unless  commenced  within  a  further 
stated  time,  will  be  enforced  by  the  courts  only  so  far  as  they  are  rea- 
sonable under  the  circumstances  of  the  particular  case,  and  such  re- 
quirements may  also  be  waived  by  the  carrier  by  his  conduct 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig.  vol.  44,  Shipping,  }§  493, 
496. 

Limitation  of  owners'  liability,  see  note  to  The  Longfellow,  45  C.  O.  A. 
387.] 

2.  Same— Waiveb  of  Limitation. 

Libelant  shipped  cargo  on  respondent's  vessel  from  Seattle  to  St. 
JMlchaels,  Alaska,  under  a  clear  verbal  agreement  that  it  should  be  de- 
livered on  the  first  trip  of  the  vesEol  in  the  spring,  or  as  soon  as  the  ice 

83  C.C.A.— 40 
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was  out  of  the  harbor.  When  the  vessel  arrived  the  harbor  was  still 
closed  by  Ice,  and  the  vessel,  after  tendering  delivery  at  Nome,  re- 
tamed  to  Seattle  with  the  cargo  on  board,  and  delivered  It  on.  the  next 
voyage.  The  bills  of  lading  provided  that  all  claims  tor  damages  should 
be  presented  to  the  carrier  within  10  days  from  notice  thereof,  and  that 
no  action  should  be  brought  after  60  days.  When  the  vessel  decided  to 
return  from  Nome  with  the  property  on  board,  libelant's  agent  served  no- 
tice that  a  claim  would  be  made  for  such  damages  as  might  result,  and, 
when  the  goods  were  finally  delivered  at  St  Michaels,  served  as  specific 
a  claim  for  damages  as  could  then  be  made,  and  a  more  specific  claim  was 
later  presented  in  Seattle,  which  respondent  took  under  consideration, 
and  negotiations  for  settlement  were  continued  for  a  year  before  suit  was 
brought.  Held,  that  libelant  had  made  reasonable  compliance  with  the 
terms  of  the  bills  of  lading  as  to  notice,  and  that  the  delay  in  bringing 
suit  was  waived  by  the  carrier  by  entertaining  the  claim  and  continuing 
negotiations  for  Its  settlement 

8.  Same— OoNSTBUOTioN  of  Bills  of  Ladiiio— Evidenck. 

In  construing  and  giving  effect  to  the  provisions  of  a  bill  of  lading, 
the  conditions  and  circumstances  which  the  evidence  proves  were  known 
to  the  parties  and  contemplated  by  them  in  making  It  are  to  be  takoi 
into  consideration. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  44  Shilling,  H 
416.  417.] 

4.  Same— "Deviatiow"  by  Vessel. 

A  provision  of  bills  of  lading  giving  the  vessel  the  right  to  "deviate" 
does  not  authorize  her,  after  arriving  at  the  port  of  delivery,  to  return 
to  the  port  of  shipment  with  the  goods  on.  board,  and  thence  make  a  sec- 
ond voyage  to  the  port  of  delivery,  which  Is  not  a  deviation,  but  an  aban- 
donment of  the  voyage  so  far  as  relates  to  such  shipment 

6.  Sams— Bbeaoh  of  Gontbact  of  Affbbiohtment. 

liibelant  contracted  with  respondent  for  the  carriage  of  goods  from 
Seattle  to  St  Michaels,  Alaska.  It  was  fully  understood  that  libelant 
intended  to  market  the  goods  along  the  Yukon  river  as  soon  as  the  ice 
went  out,  and  that  it  had  a  vessel  awaiting  at  St  Michaels  for  the  pur- 
pose. It  was  agreed  that  the  goods  should  be  taken  on  the  first  trip 
of  respondent's  vessel  north,  and  should  be  delivered  as  soon  as  the  ice 
was  out  of  the  harbor  at  St  Michaels,  wtiidi  was  known  to  be  usually 
about  the  1st  of  July.  Libelant  refused  to  ship  without  such  agreement 
The  bills  of  lading,  which  wei:e  issued  after  the  cargo  was  on  board, 
provided  that  in  case  the  vessel  should  be  prevented  by  stress  of  weather 
or  otherwise  from  entering  the  port  of  delivery,  the  carrier  might  c<m- 
vey  the  property  to  the  nearest  or  other  port,  and  thence  return  it  tt> 
the  port  of  delivery  by  the  same  or  other  vessel,  subject  to  the  contract 
for  the  original  voyage  and  at  the  risk  of  the  owner.  The  vessel  readi- 
ed St  Michaels  June  20th,  and,  finding  the  harbor  filled  with  ice,  return- 
ed to  Nome,  and  there  tendered  delivery  at  ship's  tackle,  which  being 
refused  she  returned  to  Seattle,  and  delivered  the  goods  at  St  Michaels 
on  her  next  trip  on  July  19th.  The  ice  went  out  of  the  harbor  abont 
July  1st.  Held,  that  the  vessel  was  bound  by  the  contract  of  affreight- 
ment to  wait  until  the  ice  went  out  or  to  transship  the  goods  at  Nome  to 
be  delivered  at  St  Michaels  as  soon  as  the  harbor  was  free,  at  her  own 
expense,  and  that  she  was  liable  for  the  damages  caused  by  her  breach 
of  contract. 

6.  Same— Limitations  of  Liability  in  Bills  of  Lading— Effect  of  Aban- 
donment OF  Voyage. 

In  such  case  provisions  of  the  bills  of  lading  that  the  carrier  shonld 
not  be  required  to  deliver  at  any  particular  thne  or  to  meet  any  par- 
ticular market  and  limiting  its  liability  for  damage  to  cargo,  were  ap- 
plicable only  to  the  original  voyage,  and  It  lost  the  b^efit  of  them  when 
it  deliberately  abandoned  such  voyage. 
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7.  Same— Contract  of  Atfeeightment— Bills  op  Lading. 

A  parol  contract  for  the  shipment  of  goods,  pursuant  to  which  thej 
were  laden  on  board,  may  be  shown  to  affect  the  construction  of  bills  of 
lading  signed  and  delivered  after  the  goods  were  loaded  and  when  the 
vessel  was  about  to  sail,  and,  In  order  that  provisions  of  such  bills  shall 
override  the  prior  agreement,  the  burden  rests  on  the  carrier  to  show  that 
they  were  called  to  the  attention  of  the  shipper  and  assented  to  by  him. 

Appeal  from  the  District  Court  of  the  United  States  for  the  Northern 
Division  of  the  Western  District  of  Washington. 

The  appellee  caused  the  steamship  Senator  to  be  libeled  because  of  the 
breach  of  a  maritime  contract  for  the  carriage  of  goods  upon  the  steamship 
Senator  from  Seattle,  consigned  to  the  steamer  Monarch  at  St  Michaels, 
at  the  mouth  of  the  Yukon  river.  The  goods  consisted  of  a  large  quantity  of 
merchandise,  including  perishable  articles.  The  contract  was  made  after 
n^:otiation8  between  the  representatives  of  the  appellee  and  the  appellants* 
with  the  understanding  that  the  goods  were  intended  for  early  sale  in  the 
Yukon  river  markets,  and  that  the  delivery  was  to  be  made  as  soon  as  the 
Senator  should  arrive  at  St  Michaels,  or  as  soon  as  navigation  was  open  in 
that  harbor.  The  shipments  were  made  about  the  end  of  May,  1901,  and 
the  voyage  was  the  first  of  the  season.  It  was  known  by  the  contracting 
parties  that  uncertainty  existed  as  to  whether  the  harbor  of  St  Michaels 
would  be  free  of  ice  on  the  steamship's  arrival,  and  that  usually  the  harbor 
was  not  accessible  before  about  the  1st  of  July.  The  Senator,  on  her  way  to 
St  Michaels,  arrived  at  Nome  on  June  16th.  After  discharging  two-thirds 
of  her  cargo  at  that  port,  she  proceeded  with  the  remainder,  which  was  the 
merchandise  consigned  to  the  Monarch,  and  arrived  off  Golovin  Bay  on  the 
morning  of  June  20th.  Golovin  Bay  was  found  to  be  filled  with  ice,  and,  aft- 
er cruising  up  and  down  off  the  face  of  the  ice  and  making  attempts  to  force 
a  passage  through  it  to  St.  Michaels,  the  Senator  on  the  morning  of  the  21st 
returned  to  Nome,  and  there  her  master  offered  to  a  representative  of  the 
api>ellee  to  make  delivery  at  ship's  tackle.  This  offer  was  declined.  The 
Senator  then  left  Nome  for  Seattle,  and  reached  that  port  on  July  3d.  On 
July  7th  she  departed  from  Seattle  on  a  second  voyage,  having  the  appel- 
lee's cargo  still  on  board.  She  went  to  Nome  and  thence  to  St  Michaels, 
where  she  discharged  the  cargo  to  the  steamer  Monarch  on  July  19th.  The 
ice  had  left  the  St.  Michaels  Harbor  about  July  1st,  and,  if  the  Senator  had 
remained  off  that  port  on  her  first  voyage  until  July  2d,  she  could  then 
have  entered  the  harbor  and  discharged  the  cargo.  The  suit  was  brought  to 
recover  damages  for  loss  on  the  goods  and  delay  to  the  steamer  Monarch. 
The  District  Court  held  that  the  Senator,  by  returning  to  Seattle  without  mak- 
ing delivery  on  the  first  voyage,  made  a  breach  of  the  contract  of  affreight- 
ment, and  held  the  appellants  liable  to  damages  in  the  sum  of  $12,119.75,  of 
which  $4,119.75  was  for  loss  on  the  goods,  and  $8,000  was  for  the  delay  of 
the  steamer  Monarch.    The  bills  of  lading  contain  the  following  provisions: 

•^Shipped  by  per  Pacific  Coast  Steamship  Co.   (hereinafter 

called  carrier),  to  be  forwarded  per  Steamer  Senator  or  per  some  other  of 
the  carrier's  steamers,  or  per  some  other  steamer  or  steamers  in  the  employ 
of  said  carrier,  the  articles  or  property  enumerated  hereon  in  apparent  good 
order,  except  when  otherwise  noted,  the  value,  weight,  quantity,  quality  and 
condition  of  contents  being  unknown  to  said  carrier,  to  be  forwarded  with 
as  reasonable  dispatch  as  the  general  business  of  the  carrier  will  permit,  and 
delivered  at  vessel's  tackle  at  the  port,  place  or  landing  of  St  Michaels  in  like 
apparent  good  order  (but  with  the  option  to  the  master  to  carry  the  property 
on  deck,  to  deviate  and  to  lighter,  surf,  transship,  land  and  reship  the  said 
property  or  any  thereof  and  to  stop  and  land  and  receive  passengers  and 
freight  at  Intermediate  ports  or  places)." 

•The  property  shall  be  received  by  the  consignees  thereof  at  the  vessel's 
tackle  Immediately  on  arrival  of  the  vessel  at  the  port  or  place  of  delivery, 
without  regard  to  weather;  if  the  consignee  is  not  on  hand  to  receipt  the 
property  as  discharged,  then  the  carrier  may  deliver  It  to  the  wharfinger,  or 
other  party  or  person  believed  by  said  carrier  to  be  responsible,  and  who  will 
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take  charge  of  said  property  and  pay  freight  on  same,  or  the  same  may  be  kept 
on  board  or  landed  and  stored  in  hulks,  or  pat  in  lighters  by  the  carrier, 
at  the  expense  and  risk  of  the  owner,  shipper  or  consignee,  and  at  his  or 
their  risk  of  any  nature  whatever." 

"And  further,  that  in  case  the  vessel  should  be  prevented  by  stress  of 
weather  or  other  cause  from  entering  the  port  or  place  of  delivery,  or  from 
discharging  the  whole  or  any  part  of  her  cargo  there,  the  said  property  may, 
at  the  option  of  the  master  or  agent,  be  conveyed  upon  said  vessel  to  the 
nearest  or  other  port,  and  thence  returned  to  the  port  of  delivery  by  the 
same  or  other  vessel,  subject  to  all  the  provisions  of  this  contract  In  regard 
to  the  original  voyage,  and  at  the  risk  of  the  owner,  shipper  or  consignee  of 
said  property." 

"The  carrier  shall  not  be  required  to  deliver  the  property  at  tlie  port  of  de- 
livery at  any  specific  or  particular  time,  or  to  meet  any  particular  market" 

"If  in  the  Judgment  of  the  master  of  carrier^s  steamer  it  shall  be  impracti- 
cable or  unsafe  to  land  this  freight  at  Nome  on  account  of  ice  or  weather,  car- 
rier may  return  same  at  owner's  risk.  On  freight  so  returned  same  charges 
to  be  paid  as  If  landed  at  Nome,  but  with  no  additional  freight  charge  for  re- 
turning to  Seattle." 

The  evidence  showed  that  the  negotiations  for  the  shipment  of  the  cargo 
commenced  as  early  as  May  12, 1901.  H.  V.  V.  Bean,  manager  of  the  appellee, 
called  on  C.  W.  Miller,  assistant  general  agent  of  the  Pacific  Coast  Steam- 
ship Company  at  Seattle,  and  asked  for  freight  rates  for  the  first  voyage  of  the 
Senator  to  St.  Michaels,  and  informed  him  that,  if  the  goods  were  taken, 
delivery  must  be  made  on  the  first  voyage,  as  It  was  desired  to  reach  the  early 
market  on  the  Yukon  river.  Mr.  Miller  replied  that  the  Ice  might  not  be  out 
of  the  St  Michaels  Harbor  when  the  steamer  arrived,  to  which  Mr.  Bean  re- 
plied that  he  wanted  it  understood  that  delivery  must  be  made  at  St  Michaels 
on  that  voyage,  and  that  otherwise  the  goods  would  not  be  shipped.  After  that 
conversation  there  were  others,  in  which  Mr.  Miller  was  Informed  that  the 
goods  were  largely  perishable,  and  that  the  steamer  Monarch  was  to  come 
down  the  Yukon  river  to  receive  them  at  St  Michaels.  He  finally  sent  word  to 
an  agent  of  the  appellee  that  he  would  take  the  goods  and  make  dellv^y  on 
the  first  trip  of  the  Senator.  It  was  arranged  that  Geo.  R.  Fisher,  a  repre- 
sentative of  the  appellee,  should  accompany  the  vessel  to  direct  the  delivery. 
After  the  vessel  had  arrived  off  the  port  of  St  Michaels,  and  had  r^nained 
there  about  thirty  hours,  the  master  told  Fisher  that  he  did  not  know  bow 
long  he  might  have  to  wait,  that  he  could  not  afford  to  remain  there,  and  that 
he  would  have  to  take  the  goods  back,  but  he  offered  to  remain  there  two 
days  If  the  appellee  would  pay  the  sum  of  $500  a  day  for  the  time  of  such 
delay.  This  Fisher  declined,  and  he  demanded  delivery  at  St.  Michaels.  The 
evidence  was  that  there  was  no  danger  or  difficulty  in  remaining  there  If  a 
good  lookout  were  kept.  The  master  testified  that  to  remain  outside  the  ice, 
but  In  the  vicinity  would  not  have  subjected  the  ship  to  any  particular  dan- 
ger, but  it  would  have  subjected  her  to  a  great  deal  of  detention.  The  tes- 
timony was  that  on  returning  to  Nome,  on  June  21st,  the  master,  after  con- 
sulting the  appellant's  agent  there,  offered  to  make  delivery  of  the  cargo  at 
ship's  tackle  at  that  port,  the  appellee  to  pay  lighterage  charges  and  cost  of 
transportation  of  the  cargo  thence  to  St  Michaels.    This  was  refused. 

Samuel  H.  Piles,  James  B.  Howe,  and  Charles  H..Farrell,  for  ap- 
pellants. 

Richard  A.  Ballinger,  James  T.  Ronald,  Alfred  Battle,  Albert  J. 
Tennant,  and  Ira  A.  Campbell,  for  appellee. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

GILBERT,  Circuit  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  is  assigned  that  the  District  Court  erred  in  not  dismissing  the  libel 
for  the  failure  of  the  appellee  to  present  its  claim  within  the  10-day 
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period  prescribed  in  the  bills  of  lading,  and  for  its  failure  to  begin  the 
suit  within  60  days  thereafter,  as  required  by  the  bills  of  lading.  The 
bills  of  lading  provided  that: 

"All  claims  for  damages  to  or  loss  of  any  property  to  be  presented  to  the 
carrier  within  ten  days  from  the  date  of  notice  thereof  (the  arrival  of  the 
vessel  at  port  or  place  of  discharge  or  the  knowledge  of  stranding  or  loss  of 
vessel  to  be  deemed  notice),  and  that  after  sixty  days  from  soch  date  no  ac- 
tion, snit  or  proceeding  in  any  court  of  Justice  shall  be  brought  for  any  dam- 
age to  or  loss  of  said  property ;  and  that  failure  to  present  such  claim  within 
said  ten  days,  or  to  bring  suit  within  said  sixty  days,  shall  be  deemed  a  con- 
clusive bar  and  release  of  all  right  to  recover  against  the  vessel  or  its  mas- 
ter, said  carrier  or  any  of  the  stockholders  thereof,  for  any  loss  or  damage." 

The  binding  force  of  such  a  stipulation  is  recognized  by  the  courts, 
provided  that  thereby  a  reasonable  time  is  given  to  comply  with  its 
conditions.  The  Queen  of  the  Pacific,  180  U.  S.  49,  21  Sup.  Ct.  278, 
45  L.  Ed.  419 ;  Ward  v.  Mo.  Pac.  Ry.  Co.,  158  Mo.  226,  58  S.  W. 
28 ;  Soper  v.  Pontiac,  etc.,  R.  Co.,  113  Mich.  443,  71  N.  W.  853.  In  the 
case  of  The  Queen  of  the  Pacific,  the  court  said : 

"It  is  unnecessary  to  say  that  if,  under  the  circumstances  of  a  particular 
case,  the  stipulation  were  unreasonable  or  worked  a  manifest  injustice  to 
the  Ubelants,  we  should  not  give  it  effect.** 

In  the  Westminster  (D.  C.)  102  Fed.  366,  it  was  said  that  the  purpose 
of  the  claim  of  loss  is  to  notify  the  carrier  that  the  goods  have  been  in- 
jured, and  that  it  is  charged  with  liability  therefor.  The  evidence  is 
that  when  the  master  of  the  Senator  and  the  agent  of  the  appellants  at 
Nome  decided  to  abandon  the  first  voyage,  and  return  to  Seattle  with- 
out delivering  the  goods  at  St.  Michaels,  the  appellees  served  notice 
upon  them  that  claim  would  be  made  for  any  loss  that  might  result  from 
such  delay.  At  that  time  it  was  impossible  for  the  appellee  to  state 
even  approximately  the  loss  which  it  would  sustain.  At  the  time  when; 
the  goods  were,  on  the  second  voyage,  delivered  to  the  Monarch,  Mr, 
Bean  protested  against  their  condition,  both  to  the  master  and  to  the 
appellants'  agent,  and  served  upon  them  as  specific  a  claim  for  damages 
as  could  then  be  made.  The  extent  of  the  damage  to  the  goods  was 
not  known,  and  could  not  be  known,  until  afterwards,  and  when  the 
Monarch  had  made  two  round  trips  on  the  river  and  disposed  of  the 
goods.  Thereafter  Mr.  Bean  came  out  from  Alaska,  and  a  further 
claim,  specifying  the  damages,  was  presented  to  the  appellants'  agent 
in  Seattie.  The  agent  made  answer  that  the  claim  would  have  to  be 
sent  to  the  appellants*  office  in  San  Francisco  and  there  be  taken  up. 
This  was  in  October,  1901.  Thereafter  until  October  8,  1902,  nego- 
tiations were  carried  on  between  the  parties  looking  to  a  settlement 
of  the  loss,  during  which  the  appellants  gave  no  answer  to  the  demand 
of  the  appellee,  save  to  object  to  the  amount  thereof  as  unreasonable. 
On  October  8,  1902,  the  suit  was  commenced.  It  is  well  settled  that 
the  requirement  as  to  the  presentation  of  such  a  claim,  and  the  institu- 
tion of  suit  to  enforce  the  same  within  the  time  specified  in  the  con- 
tract, may  be  waived  by  the  carrier  by  entertaining  the  same  and  ne- 
gotiating concerning  its  adjustment.  Soper  v.  Pontiac,  etc.,  R.  Co., 
113  Mich.  443,  71  N.  W.  853 ;  Hudson  &  Co.  v.  N.  P.  Ry.  Co.,  92  Iowa, 
231,  60  N.  W.  608,  54  Am.  St.  Rep.  550;  Wabash  Ry.  Co.  v.  Brown, 
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152  lU.  484,  39  N.  E.  273;  Watch  Case  Co.  v.  Express  Co.,  120  N. 
C.  351,  27  S.  E.  74;  Wood  v.  Southern  Ry.  Co.,  118  N.  C.  1056,  24 
S.  E.  704.  Upon  the  evidence  in  the  case,  we  find  no  error  in  the 
refusal  of  the  District  Court  to  dismiss  the  cause  for  the  appellee's 
failure  to  comply  with  that  provision  of  the  contract  of  aflFreightment. 
It  is  assigned  as  error  that  the  District  Court  disregarded  certain 
provisions  of  the  bills  of  lading,  for  the  reason  that  they  were  printed 
in  type  so  small  as  to  be  unreadable  by  persons  having  only  ordinary 
powers  of  vision,  and  this  in  the  face  of  the  fact  that  the  appellee  made 
no  showing  or  contention  that  the  bills  of  lading  were  not  read  or  un- 
derstood or  assented  to  when  received.  Upon  a  careful  inspection  of 
the  rulings  and  opinion  of  the  court,  we  find  no  basis  for  this  assign- 
ment of  error.  It  is  true  that  in  the  opinion  the  court  alluded  to  the 
fact  that  certain  provisions  of  the  bills  of  lading  were  printed  in  type 
so  minute  as  to  be  illegible  by  persons  of  ordinary  vision,  but  we  do 
not  discover  that  on  that  ground  any  portion  of  the  bills  of  lading  was 
rejected.    The  court  said: 

"For  this  reason  the  courts  are  eompeUed,  when  called  upon  to  ^iforce  tbem, 
to  construe  such  contracts  fairly,  and  to  reject  stipulations  whldti  are  nnrea- 
sonable,  and  to  deny  carriers  all  unfair  advantages  claimed  by  reason  of 
exemptions  from  liability  for  negligence  or  plain  violation  of  the  carrier'^ 
obligation.  In  ord»  to  give  a  fair  eonstmction  to  a  contract,  all  its  parti 
must  be  considered,  and  conditions  and  circumstances  which  the  evidence 
proves  were  known  to  the  parties  and  contemplated  by  them  in  making  it." 

This  doctrine  is  well  sustained  by  the  authorities,  and  is  applicable 
to  bills  of  lading,  no  matter  in  what  kind  of  type  they  are  printed. 
In  Marx  v.  National  Steamship  Co.  (D.  C.)  22  Fed.  680,  Judge  Brown 
thus  expressed  the  recognized  rule  of  construction: 

"In  construing  bills  of  lading,  as  In  construing  other  commercial  instnh 
ments,  it  is  the  right  and  duty  of  the  court  to  look,  not  only  to  the  language 
employed,  bnt  to  the  sabject-matter  and  to  the  surrounding  circumstances, 
In  order  to  determine  the  proper  effect  of  the  language  nsed,  by  putting  ita<4f 
so  far  as  possible  in  the  place  of  the  contracting  parties." 

Did  the  court  err  in  construing  the  contract?  The  appellants  con- 
tend that  it  was  error  to  hold  that*  the  Senator,  after  having  attempted 
and  failed  to  make  an  entrance  through  the  ice  into  the  harbor  of 
St.  Michaels,  did  not  have  the  right  to  proceed  to  Nome,  and  thence 
back  to  Seattle,  and  from  that  port  to  return  to  St.  Michaels,  and 
that  to  do  so  constituted  a  deviation  not  permitted  by  the  bills  of  lad- 
ing. The  bills  of  lading  authorized  the  steamship  to  deviate,  but  it 
is  very  clear,  we  think,  that  after  arriving  at  the  port  of  delivery  to 
return  to  the  port  of  shipment,  and  thence  make  a  second  voyage  to 
the  port  of  delivery,  is  not  a  deviation  as  that  term  is  used  and  under- 
stood in  maritime  law.  Deviation  is  variously  defined.  Generally 
speaking,  it  is  a  voluntary  departure  without  necessity  or  reasonable 
cause  from  the  regular  and  usual  course  of  the  voyage.  14  Cyc  282 ; 
Hostetter  v.  Park,  137  U.  S.  30,  11  Sup.  Ct.  1,  34  L.  Ed.  568;  Con- 
stable V.  National  Steamship  Co.,  154  U.  S.  51,  14  Sup.  Ct.  1062,  38 
L.  Ed.  903.  By  returning  to  Seattle  from  Nome,  the  Senator  aban- 
doned her  voyage,  so  far  as  it  concerned  the  appellee,  and,  when  she 
subsequently  carried  the  goods  to  the  port  of  delivery,  it  was  by  a  sec- 
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end  voyage,  and  not  by  the  voyage  contemplated  in  the  contract.  The 
bills  of  lading,  while  they  gave  the  right  to  deviate,  contain  special 
provision  as  to  the  permissible  course  of  the  appellants  in  the  event 
that  stress  of  weather  or  other  cause  should  prevent  the  entrance  of 
their  vessel  into  the  port  of  delivery.  It  provided  that,  in  such  a 
case,  the  cargo  might,  at  the  option  of  the  master  or  agent,  be  convey- 
ed upon  said  vessel  to  the  nearest  or  other  port,  and  thence  returned 
to  the  port  of  delivery  by  the  same  or  other  vessel,  subject  to  all  the 
provisions  of  the  contract  in  regard  to  the  original  voyage,  and  at  the 
risk  of  the  owner,  shipper,  or  consignee.  By  this  provision,  the  appel- 
lants were  given  the  right,  under  the  circumstances  disclosed  in  the 
evidence,  to  carry  the  goods  from  off  St.  Michaels  Harbor  to  Nome, 
and  thence  to  carry  them  back  to  St.  Michaels  or  to  ship  them  to  that 
port  upon  another  vessel.  They  pursued  neither  course.  They  offered 
to  deliver  the  goods  to  the  appellee  at  Nome,  but  at  ship's  tackle,  and 
they  declined  to  assume  the  expense  of  lighterage  or  carriage  to  St. 
Michaels.  The  offer  was  not  a  compliance  with  the  obligation  of  the 
contract,  by  the  terms  of  which  the  appellants  were  bound  to  deliver 
the  goods  of  St.  Michaels  at  their  own  expense,  notwithstanding  the 
provision  that  the  carriage  from  Nome  to  St.  Michaels  was  to  be  at  the 
owner's  risk.  In  Luduc  v.  Ward,  20  Q.  B.  Div.  475,  Lord  Esher,  M.  R., 
said  : 

"In  the  present  case  liberty  is  given  to  call  at  any  ports  In  any  order.  It 
was  argued  that  that  clause  gives  liberty  to  call  at  any  port  in  the  world. 
Here,  again,  It  Is  a  question  of  the  construction  of  a  mercantile  expression 
used  in  a  mercantile  document,  and  I  think  that  as  such  the  term  can  have  but 
one  meaning,  namely,  that  the  ports,  liberty  to  call  at  which  is  intended  to  be 
given,  must  be  ports  which  are  substantially  ports  which  will  be  passed  on 
the  named  voyage." 

A  well-considered  case  in  point  is  Swift  &  Co.  v.  Furness,  Withy  & 
Co.  (D.  C.)  87  Fed.  345.  In  that  case  the  libelant  shipped  fresh  beef 
from  Boston  to  London,  under  bills  of  lading  which  gave  the  vessel  lib- 
erty to  make  deviation  and  to  call  at  any  intermediate  port  or  ports  for 
any  purpose.  The  bills  of  lading  also  provided  that  the  beef  was  to  be 
shipped  wholly  at  the  risk  of  the  shipper,  and  that  the  owners  of  the 
vessel  assumed  no  responsibility  whatever  therefor  during  the  voyage, 
and  were  not  to  be  held  liable  for  loss  or  damage  thereto.  The  voyage 
ordinarily  took  from  14  to  16  days.  On  arriving  at  Dover  the  ship 
was  ordered  to  go  to  Havre  and  discharge  part  of  her  cargo.  From 
Havre  she  went  to  Flushing,  Holland,  thence  back  to  London,  where 
she  arrived  several  days  later,  with  the  beef  in  a  damaged  condition. 
The  court,  in  denying  the  vessel  exemption  from  liability  on  the  ground 
that  her  deviation  was  permissible  under  the  bills  of  lading,  said : 

"Under  both  bill  of  lading  and  marine  insm'ance  policy,  reasonable,  neces- 
sary, and  contemplated  deviations  are  permitted.  Unreasonable,  unnecessary, 
and  arbitrary  deviations  are  held  breaches  of  contract  The  clanse  providing 
that  'meat  is  to  be  shipped  wholly  at  the  risk  of  the  shipper,  and  that  the 
owners  assume  no  responsibility  therefor  during  the  voyage/  etc:,  does  not 
afford  the  carrier  protection  for  damage  arising  after  the  vessel  was  diverted 
from  her  voyage,  and  sent  upon  what  must  be  regarded  as  an  additional  and 
independent  voyage  to  Havre  and  Flushing.  This  clause  refers  to  the  voyage 
contemplated  by  the  parties,  and  to  deviations  reasonably  incident  thereto, 
not  to  an  additional  voyage  arbitrarily  made  by  the  order  of  the  owner." 
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The  case  at  bar  presents  stronger  ground,  for  the  application  of  that 
doctrine  than  did  the  case  in  which  it  was  announced. 

The  clause  of  the  bills  of  lading  providing  that  if,  in  the  judgment 
of  the  master  of  the  steamship,  it  should  be  impracticable  or  unsafe 
to  land  freight  at  Nome  on  account  of  ice  or  weather,  the  freight 
might  be  returned  to  Seattle,  does  not  avail  the  appellants  in  the  pres- 
ent case,  whether  that  provision  be  regarded  as  a  part  of  a  printed  form 
applicable  only  to  consignments  of  freight  from  Seattle  to  Nome  and 
therefore  not  pertinent  to  the  present  contract,  or  whether  it  be  re- 
garded as  a  provision  of  the  contract  intended  for  the  protection  of 
the  steamship  in  the  event  of  her  return  to  Nome  after  an  unsuc- 
cessful attempt  to  reach  anchorage  ground  at  St.  Michaels.  In  either 
view,  it  is  the  expression  of  the  whole  of  the  intention  of  the  parties 
as  to  the  right  of  the  vessel  to  return  to  Seattle  without  delivering  the 
goods.  It  is  inapplicable  here  for  the  reason  that,  in  fact,  it  was  not 
impracticable  or  unsafe  to  land  freight  at  Nome  on  account  of  either 
ice  or  weather.  In  the  light  of  the  circumstances  attending  the  execu- 
tion of  the  contract,  and  the  provisions  of  the  bills  of  lading,  we  think 
it  is  clear  that  the  appellants  were  under  obligation  to  deliver  the 
goods  upon  their  own  or  another  vessel  at  St.  Michaels  as  soon  as  that 
harbor  was  free  from  ice.  The  appellants  could  have  been  absolved 
from  that  obligation  only  upon  the  occurrence  of  an  unforeseen  event 
It  was  not  unforeseen  that  the  vessel  might  be  delayed  on  account  of  the 
ice.  It  was  well  known  to  both  the  contracting  parties  that  the  ice 
rarely  left  St.  Michaels  Harbor  before  the  1st  of  July.  The  contract 
was  made  with  special  reference  to  that  contingency.  The  necessity 
of  the  delay  or  of  transshipping  the  goods  at  Nome  was  fairly  within 
the  intention  of  the  agreement,  and  the  risk  thereof  must  be  presumed 
to  have  been  compensated  for  by  the  freight  money  which  the  appel- 
lants received. 

It  is  contended  that  the  District  Court  erred  in  holding  the  appellants 
liable  for  damage  for  the  decay  of  perishable  goods  when  the  bills 
of  lading  provided  that  they  should  not  be  responsible  for  the  decay  of 
perishable  articles  or  damage  to  any  article  "arising  from  the  effect 
of  heat  or  cold,  sweating,  or  fermentation."  The  answer  to  this  con- 
tention is  that  the  limitations  of  liability  expressed  in  the  bills  of  lading 
were  applicable  only  to  the  voyage  contemplated  in  the  contract  They 
do  not  relieve  the  carrier  from  liability  for  damages  resulting  from  the 
delay  occasioned  by  the  abandonment  of  the  voyage  and  the  return  of 
the  vessel  to  Seattle.  6  Cyc.  383 ;  Balien  &  Son  v.  Jolly,  Victoria  & 
Co.,  Ltd.,  6  T.  L.  R.  346;  Luduc  v.  Ward,  20  Q.  B.  D.  476.  In  the 
latter  case  the  court  said : 

"It  follows  that  when  the  defendant's  ship  went  ojff  the  ordinary  track  of 
a  voyage  from  Fiume  to  Dunkirk  to  a  port  not  on  the  course  of  that  voyage, 
such  as  Glasgow,  there  was  a  deviation,  and  she  was  then  on  a  new  voyage^ 
different  from  the  one  contracted  for,  to  which  the  excepted  perils  clause  did 
not  apply,  and  therefore  the  ship  owner  is  responsible  for  the  loss  of  the 
goods." 

It  is  contended,  further,  that  there  was  error  in  holding  the  appellants 
liable  for  delay  in  delivering  the  goods,  and  in  allowing  demurrage  to 
the  Monarch  contrary  to  the  provision  in  the  bills  of  lading  that  the 
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carrier  shall  not  be  required  to  deliver  property  at  the  port  of  delivery 
at  any  specified  or  particular  tune  or  to  meet  any  particular  market. 
The  foregoing  considerations  and  the  authorities  just  quoted  are  ap- 
plicable also  to  this  provision  of  the  bills  of  lading,  and  to  the  further 
clause  thereof,  providing  that  claim  for  loss  or  damage  to  any  of  the 
property  shall  be  restricted  to  "the  cash  value  of  the  same  at  the  port 
of  shipment  at  the  date  of  shipment  unless  otherwise  agreed."  The 
benefit  of  all  of  these  provisions  was  forfeited  by  the  appellants  by 
their  act  in  causing  the  Senator  to  return  to  Seattle  without  making 
delivery  of  the  goods  on  the  voyage  upon  which  they  were  to  have 
been  delivered.  For  breach  of  that  contract  the  appellee  was  en- 
titled to  damages  for  the  loss  of  the  market,  with  a  view  to  which 
the  contract  was  made.  Mobile  &  Montgomery  R.  Co.  v.  Jurey,  111 
U.  S.  584,  4  Sup.  Ct.  666,  28  L.  Ed.  627;  The  Arctic  Bird  (D.  C.) 
109  Fed.  167;  Port  Blakeley  Mill  Co.  v.  Sharkey,  102  Fed.  269,  42 
C.  C.  A.  329. 

The  appellants  earnestly  contend  that  the  court  erred  in  admitting 
evidence  of  a  prior  parol  agreement  between  the  parties  which  tended 
to  modify  the  terms  of  the  bills  of  lading.  The  evidence  so  admitted 
tended  to  prove  the  negotiations  antecedent  to  the  shipment  and  the 
common  understanding  that  the  appellants  intended  to  take  advantage 
of  the  market  prices  prevailing  at  points  on  the  Yukon  river  at  the  open- 
ing of  navigation.  It  tended  to  show  that  the  probable  presence  of  ice 
in  the  St.  Michaels  Harbor  was  contemplated,  and  that  the  contract 
was  made  with  the  special  understanding  that  delivery  was  to  be  made 
as  soon  as  the  harbor  was  free  from  ice.  It  showed,  also,  that  the  bills 
of  lading  were  signed  late  at  night,  and  at  about  the  last  minute  before 
the  boat  went  out.  All  of  this  evidence  was  admitted  for  the  purpose, 
not  of  modifying  the  provisions  of  the  bills  of  lading,  but  of  showing 
the  intent  and  purpose  of  the  contracting  parties,  and  aiding  the  court 
to  construe  the  bills  of  lading  with  reference  to  that  intent.  The  bills 
of  lading  were  printed  forms  applicable  to  different  consignments  of 
goods  to  different  ports.  In  Hutchinson  on  Carriers  (3d  Ed.)  §  622, 
it  is  said: 

"Bat  tbe  main  object  and  latent  of  the  contract  is  the  voyage  agreed  upon, 
and,  while  the  printed  general  words  must  not  in  construing  a  contract  be 
discarded,  it  is  well  recognized  that,  when  considering  what  the  main  ob- 
ject and  intent  of  the  contract  Is,  it  is  proper  to  bear  in  mind  that  a  por- 
tion of  each  is  on  a  printed  form  applicable  to  many  voyages,  and  is  not  es- 
pecially agreed  upon  in  relation  to  the  particular  voyage." 

See,  also,  Marx  v.  National  S.  S.  Co.  (D.  C.)  22  Fed.  680 ;  Mobile  & 
Montgomery  R.  Co.  v.  Jurey,  111  U.  S.  584,  4  Sup.  Ct.  566,  28  L.  Ed. 
527. 

But  if,  indeed,  the  parol  testimony  so  admitted  in  evidence  did  have 
the  effect  to  modify  some  of  the  provisions  of  the  bills  of  lading,  it  was, 
under  the  circumstances  disclosed  in  this  case,  admissible  for  that  pur- 
pose, for  the  bills  of  lading  were  issued  after  the  goods  had  been  de- 
livered on  board  the  Senator,  and  after  they  had  passed  from  the  con- 
trol of  the  shipper,  and  the  vessel  was  about  to  go  on  her  way.  The 
burden  was  then  upon  the  carrier  to  show  that  its  agents  directed  atten- 
tion to  the  terms  of  the  bills  of  lading  and  that  the  shipper  assented 
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to  them.  The  Arctic  Bird  (D.  C.)  109  Fed.  167;  Bostwick  v.  B.  & 
O.  R.  Co.,  45  N.  Y.  712;  Strohm  v.  Detroit  &  M.  Ry.  Co.,  21  Wis. 
562,  94  Am.  Dec.  564;  Mo.  Pac.  Ry.  Co.  v.  Beeson,  30  Kan.  298,  2 
Pac.  496 ;  Michigan  Central  R.  R.  Co.  v.  Boyd,  91  111.  268. 

We  find  no  error  for  which  the  decree  should  be  reversed.    It  is  ac- 
cordingly aflSrmed. 


(165  Fed.  88.) 

ROSENCRANZ  v.  UNITED  STATES. 

(Glrcolt  Ck>iirt  of  Appeals,  Ninth  Circuit    May  20,  1907.) 

No.  1.404. 

1.  Cbiicii?al  Law  —  JuBisDionoN  of  Offen8B  —  Offenses  Against  Unitkd 

States  and  MuNioiPALmr. 

Undor  the  rule  that  when  a  court  has  jurisdiction  of  a  crime  a  statute 
which  merely  confers  the  same  judisdiction  on  another  court,  or  author- 
izes a  municipality  to  define  and  punish  the  same  act,  does  not  deprive  the 
first  court  of  its  jurisdiction  unless  there  is  an  express  provision  or  clear 
implication  to  that  effect  Act  April  28,  1904,  c  1778,  33  Stat  529,  confer- 
ring power  on  municipalities  in  Alaska  to  prohibit  certain  things  and  pun- 
ish the  same  as  misdemeanors,  and  which  repeals  all  prior  acts  and  parts 
of  acts  inconsistent  therewith,  although  acted  upon  by  a  town,  does  not 
affect  the  jurisdiction  of  the  District  Court  over  prosecutions  for  the 
same  acts  which  are  made  offenses  by  Carter's  Alaska  Code  March  3. 
1899,  c.  429,  80  Stat  1253,  there  being  no  inconsistency  between  the  dual 
jurisdictions. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  I^iw,  i 
176.] 

2.  Samb—Indioticent— Abolition  of  Distinction  Between  Accessobt  and 

Pbincipal. 

Under  Pen.  Code  Alaska,  SS  186,  188,  which  abolish  the  old  distinctions 
between  principal  and  accessory  before  the  fact  one  who  aids  and  abets 
another  in  the  commission  of  a  crime  may  be  charged  in  the  indictment 
and  convicted  as  a  principal. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  vol.  14,  Criminal  I^iw,  § 
103. 

Prosecution  and  punishmoit  of  accessories,  see  note  to  44  C.  C  A.  326w] 

8.   DiSORDEBLT  HOUSB— ELEMENTS  OF  OFFENSE— liETTING  PBEICISES  FOB  BaWOT- 

house. 

An  owner  of  property,  or  an  agent  of  such  owner,  who  knowingly  rents 
the  same  to  another  to  be  used  as  a  bawdyhouse,  the  keeping  of  which  is 
a  misdemeanor,  aids  and  abets  the  commission  of  the  offense,  and  under 
Pen.  Code  Alaska,  §  188,  which  provides  tliat  in  misdemeanors  there  are 
no  accessories,  is  punishable  as  a  prlncipaL 

[Ed.  Note. — ^For  cases  in  point  see  Cait  Dig.  voL  17,  Disorderly  House, 
i  6.] 
4.  JxjBT— Competency  of  Jurobs— Bias  and  Pbejxtdioe. 

The  examination  of  jurors  on  their  voir  dire  in  a  criminal  case  heid 
to  have  disclosed  such  a  state  of  mind  on  their  part  as  to  render  the  over- 
ruling of  challenges  by  defendant  for  actual  bias  an  abuse  of  disoretion, 
where  each  disclosed  that  he  had  a  fixed  opinion  that  the  defendant  was 
guilty,  and,  while  one  thought  he  could  lay  his  opinion  aside  '*lt  the  evi- 
dence showed  he  was  not  guilty,*'  another  stated  that  his  was  a  Btcong 
opinion  which  he  would  not  be  able  to  rid  himself  of. 

[Ed.  Note.— For  cases  in  point  see  Cait  Dig.  vol.  31,  Jury,  H  461-470i.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 
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Mo8e  Rosencranz,  plaintiff  in  error,  was  indicted  under  the  code  of  Alaska 
for  the  crime  of  keeping  a  bawdybonse.  The  indictment  in  its  direct  charg- 
ing part,  is  as  follows:  "Tha  said  Bosencranz  within  two  years  last  past, 
to  wit,  on  the  30th  day  of  September,  nineteen  hundred  and  six,  in  the 
district  aforesaid,  did  wrongfully  and  unlawfully  keep  and  set  up  a  house 
of  ill  fame,  brothel,  and  bawdyhouse,  for  the  purpose  of  prostitution,  fornica- 
tion, and  lewdness,  the  same  being  that  certain  apartment,  being  the  fourth 
apartment  east  of  the  westerly  line  thereof  on  the  southerly  end  of  lot  46, 
biock  19,  according  to  the  town-site  plat  thereof,  contrary  to  the  form  -of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States."  Rosencranz  interposed  a  plea  in  abatement,  al- 
leging that  the  municipal  court  in  and  for  the  city  of  Nome,  Alaska*  had 
exclusive  jurisdiction  of  the  offense  charged  in  the  indictment,  and  that  the 
District*  Ck>urt  of  the  United  States  for  the  District  of  Alaska,  Second  Divi- 
sion, had  no  Jurisdiction.  He  also  filed  a  demurrer  to  the  indictment,  based 
upon  the  ground  that  the  grand  Jury  had  no  legal  authority  to  inquire  into 
the  crime  charged,  and  that  the  indictment  did  not  conform  to  the  requUre- 
ments  of  chapter  7  of  title  2  of  the  act  of  Congress  entitled  "An  act  to  define 
and  pimish  crimes  in  the  District  of  Alaska  and  to  provide  a  Oode  of  Crim- 
inal Procedure  for  said  district"  (Act  March  3,  1899,  30  Stat  1253,  c.  429); 
and  that  the  facts  stated  in  the  indictment  do  not  constitute  a  crime.  The 
court  overruled  the  plea  and  the  demurrer.  Trial  was  had.  At  the  dose 
of  all  of  the  evidence,  plaintiff  in  error  moved  the  court  to  direct  a  verdict 
of  not  guilty.  This  motion  was  based  upon  the  principal  ground  that  the 
indictment  did  not  allege  a  crime  under  the  laws  of  Alaska,  and  that  the 
evidence  failed  to  show  that  plaintiff  in  error  had  acted  as  agent  owner, 
proprietor,  or  lessor,  or  that  he  had  knowledge  of  the  use  to  which  the 
property  had  been  put.  This  motion  was  overruled.  Plaintiff  in  error  was 
convicted,  and  sentenced  to  imprisonment  for  one  year.  He  prosecutes  this 
writ  of  error  to  review  the  proceedings  and  rulings  of  the  lower  court  and  to 
set  aside  the  Judgment  of  conviction. 

James  W.  Bell,  C.  D.  Murane,  Hobbes  &  Bell,  W.  H.  Bard,  James 
E.  Fenton,  and  Albert  Elliot,  for  plaintiff  in  error. 
Henry  M.  Hoyt,  U.  S.  Atty.,  for  defendant  in  error. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

HUNT,  District  Judge.  The  first  contention  of  the  plaintiff  in  error 
is  that  the  District  Court  of  Alaska  had  no  jurisdiction  because  by  the 
act  of  Congress  approved  April  28,  1904  (33  Stat.  629-534  c.  1778), 
which  was  "An  act  to  amend  and  codify  the  laws  relating  to  municipal 
corporations  in  the  District  of  Alaska,**  Congress  conferred  upon  mu- 
nicipal corporations  in  Alaska  the  power  to  prohibit  gambling,  houses 
of  ill  fame,  and  other  misdemeanors,  and  to  prescribe  the  punishment 
therefor,  and  that  thereby  it  repealed  section  127  of  the  act  of  Congress 
approved  March  3,  1899  (Carter's  Code),  providing  for  the  prosecution 
and  punishment  of  such  offenses  in  the  District  Courts  of  the  territory. 
The  particular  clause  of  the  act  of  April  28, 1904,  which  is  relied  upon 
by  plaintiflf  in  error,  reads  as  follows : 

**Sec.  8:  That  all  acts  and  parts  of  acts  inconsistent  with  this  act  are, 
to  the  extent  of  such  inconsistency  hereby  repealed:  and  the  provisions  of 
this  act  shall  apply  to  and  govern  all  municipal  corporations  heretofore 
created  in  the  District  of  Alaska."    33  Stat  534. 

It  is  established  by  the  plea  filed  by  plaintiff  in  error  that  the  city 
council  of  Nome  did  on  August  1,  1904,  pass  an  ordinance  making  it  a 
misdemeanor  to  set  up  or  keep  a  house  of  ill  fame  or  bawdyhouse  for 
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the  purpose  of  prostitution.  The  argument  is  that  Congress  intended 
to  vest  in  the  municipal  authorities  exclusive  jurisdiction  of  the  misde- 
meanors  mentioned,  and  that  the  purpose  was  to  prevent  a  conflict  be- 
tween the  federal  and  local  authorities  within  the  limits  of  incorporated 
towns.  To  support  this  reasoning  plaintiff  in  error  cites  decisions  by 
the  Supreme  Courts  of  California  and  Missouri.  But  upon  examination 
of  the  principal  case  relied  upon,  Green  v.  Superior  Court,  78  Cal.  556^ 
21  Pac.  307,  541,  we  find  that  it  is  really  inapplicable.  That  was  an  ap- 
plication for  a  writ  of  prohibition  by  Green,  who  was  indicted  in  the 
superior  court  of  the  city  and  county  of  San  Francisco  for  conspiracy. 
The  writ  was  sought  upon  the  ground  that  inasmuch  as  conspiracy  was 
punished  by  imprisonment  not  exceeding  one  year,  or  by  fine  not  ex- 
ceeding $1,000,  or  by  both,  jurisdiction  was  exclusively  in  the  police 
court  of  the  city  and  county  of  San  Francisco.  The  Constitution  of  the 
State  of  California  provided  that  the  superior  courts  should  have  juris- 
diction in  all  criminal  cases  amounting  to  felony,  and  cases  of  misde- 
meanor not  otherwise  provided  for.  By  further  constitutional  power 
the  Legislature  was  autfiorized  to  fix  the  jurisdiction  of  inferior  courts 
created  by  it  in  pursuance  of  the  Constitution ;  and  an  act  was  passed 
which  prescribed  the  jurisdiction  of  the  police  court  of  the  city  and 
county  of  San  Francisco,  wherein  it  was  provided  that  the  police  court 
should  have  jurisdiction  of  misdemeanors  of  a  certain  class,  which  in- 
cluded conspiracy.  The  court  held  that  the  jurisdiction  had  become  ex- 
clusive in  the  police  court  because  the  Constitution  had  plainly  conferred 
jurisdiction  in  the  superior  courts  only  imtil  otherwise  provided  for, 
and  that,  inasmuch  as  other  provision  has  been  made,  the  authority  of 
the  superior  court  ended,  as  it  was  meant  it  should  end  under  the  pro- 
visions of  the  Constitution.  It  will  be  understood,  therefore,  that  the 
decision  turned  upon  the  terms  of  the  Constitution  of  the  state,  which 
indicated  an  intention  that  there  should  be  jurisdiction  in  the  one  court. 
In  the  course  of  the  opinion,  however,  the  court  expressly  recognized 
the  rule  as  a  well-established  one  that  where  jurisdiction  is  given  either 
by  Constitution  or  statute  to  two  different  courts,  not  indicating  wheth- 
er such  jurisdiction  shall  be  exclusive  or  concurrent,  the  same  may  be 
regarded  as  concurrent  in  both  courts,  although  the  case  then  before 
the  court  was  not  brought  within  the  operation  of  the  rule,  for  reasons 
already  indicated.  So  far,  therefore,  as  the  opinion  is  pertinent  at  all 
to  questions  of  jurisdiction  involved  in  the  present  case,  it  is  but  one 
of  the  many  decisions  which  recognize  the  principle  that,  when  a  court 
has  jurisdiction  of  a  crime,  a  statute  whidi  merely  confers  the  same 
jurisdiction  on  another  court  does  not  deprive  the  former  court  of  its 
jurisdiction,  unless  there  is  an  express  provision  or  clear  implication  to 
that  effect.  The  consequence  is  that  concurrent  jurisdiction  is  confer- 
red. 12  Cyc.  p.  199 ;  State  v.  Nichols,  60  Atl.  763,  27  R.  I.  69 ;  Moren 
V.  Commonwealth,  76  S.  W.  1090,  116  Ky.  859.  This  principle  is  thus 
stated  by  Cooley  in  his  Constitutional  Limitations,  p.  279: 

"Nor  wfll  conferring  a  power  upon  a  corporation  to  pass  by-laws  and  Im- 
pose penalties  for  the  regulation  of  any  specified  subject  necessarily  super- 
sede the  state  law  on  the  same  subject;  but  the  state  law  and  the  by-law 
may  both  stand  together  if  not  inconsistent  Indeed,  an  act  may  be  a  penal 
offense  under  the  laws  of  the  state,  and  further  penalties  under  proper  l^s- 
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lative  authority  be  imposed  for  its  commission  by  municipal  laws.    And  the 
enforcement  of  tiie  one  would  not  preclude  the  enforcement  of  the  other." 

Among  the  well-considered  decisions  in  accord  with  Coole/s  text 
are:  Ogden  v.  City  of  Madison,  111  Wis.  413,  87  N.  W.  568,  55  L. 
R.  A.  506,  where  it  was  held  that  where  the  keeping  of  a  house  of 
ill  fame  was  made  a  misdemeanor  by  state  law,  so  that  one  accused  of 
doing  so  was  entitled  to  a  jury  trial,  it  did  not  prevent  a  municipality 
from  imposing  a  penalty  for  a  like  offense  which  could  be  enforced 
without  a  jury  trial ;  Mclnemey  v.  City  of  Denver  et  al.,  29  Pac.  516, 
17  Colo.  302,  where  petitioner  was  convicted  of  keeping  open  a  tip- 
pling house  in  violation  of  a  city  ordinance,  and  it  was  held  that,  al- 
though by  general  statute  of  the  state  the  act  was  made  a  misdemeanor, 
yet  tihe  Legislature  could  delegate  power  to  municipal  corporations  to 
adopt  and  enforce  ordinances  on  matters  of  special  local  importance, 
even  though  general  statutes  exist  relating  to  the  same  subject,  and 
toth  could  be  given  effect ;  Territory  v.  Guyott,  9  Mont.  46,  22  Pac. 
134,  where  an  act  of  the  territory  of  Montana  which  made  it  a  felony 
to  sell  liquor  to  an  Indian  was  held  to  be  constitutional,  though  Congress 
had  passed  a  statute  making  the  act  a  crime ;  and  Town  of  Van  Buren 
V.  Wells,  14  S.  W.  38,  53  Ark.  368,  22  Am.  St.  Rep.  214,  where  a 
conviction  under  a  state  law  for  carrying  concealed  weapons  was  held 
not  to  be  a  bar  to  a  prosecution  for  the  same  act  under  a  city  ordinance. 
It  was  also  decided  in  U.  S.  v.  Wells,  2  Cranch,  C.  C.  45,  Fed.  Cas. 
No.  16,662,  that  a  by-law  of  Georgetown  prescribing  a  penalty  for 
keeping  a  public  gaming  table  did  not  supersede  nor  repeal  a  general 
law  of  Maryland  prescribing  a  penalty  for  keeping  a  faro  table  in  a 
house  occupied  by  a  tavern  keeper ;  and  in  U.  S.  v.  Holly,  3  Cranch,  C. 
C.  656,  Fed.  Cas.  No.  15,381,  Judge  Cranch  ruled  that  it  was  not  to  be 
supposed  that  a  power  to  pass  by-laws  to  prohibit  gambling,  conferred 
upon  the  city  of  Washington,  was  to  be  regarded  as  an  exclusive  power 
hestowed.  As  we  look  at  the  question.  Congress,  in  conferring  power 
upon  the  municipalities  of  Alaska  to  prohibit  houses  of  ill  fame,  gam- 
bling, disorderly  conduct,  and  other  offenses,  and  in  conferring  the 
further  power  upon  the  municipalities  to  define  such  offenses  and  to 
prescribe  the  punishment  therefor,  intended  to  bestow  a  larger  measure 
of  local  self-government  upon  municipalities  in  respect  to  the  regula- 
tion of  certain  matters  usually  brought  under  the  police  power  as  sub- 
jects of  local  municipal  regulations;  but  in  delegating  such  power  we 
do  not  think  that  it  was  meant  that  Congress  should  surrender  its  own 
right  of  control  over  the  subjects  enumerated  in  the  act  of  April  28, 
1904,  supra.  There  is  no  inconsistency  between  the  dual  jurisdictions; 
and,  as  the  repealing  provision  of  section  8,  supra,  only  went  to  the 
extent  of  inconsistencies  between  the  later  and  earlier  legislation,  botii 
acts  must  be  sustained,  and  effect  must  be  given  to  both.  We  therefore 
hold  that  the  District  Court  was  correct  in  denying  the  several  pleas  and 
motions  which  were  made  to  test  the  jurisdiction  of  the  court. 

The  next  contention  of  plaintiff  in  error  is  that  the  court  should 
have  directed  a  verdict  of  acquittal  because  of  a  fatal  variance  be- 
tween the  indictment  and  the  proof,  in  that  the  charge  is  that  plaintiff 
in  error  did  unlawfully  keep  and  set  up  a  house  of  ill  fame  for  pur- 


Digitized  by  VjOOQ IC 


638  83  C.  C.  A.  REPORTS* 

poses  of  prostitution,  whereas  the  evidence  merely  tended  to  establish 
that  plaintiff  in  error  owned  the  premises  and  received  rental  therefor 
from  a  woman  who  used  the  place  for  purposes  of  prostitution.  Under 
section  186  of  the  Penal  Code  of  Alaska,  all  persons  concerned  in  the 
ccmimission  of  a  crime,  whether  it  be  felony  or  misdemeanor,  or  whether 
they  directly  commit  the  act  constituting  a  crime  or  aid  in  the  com- 
mission, though  not  present,  are  principals,  and  are  to  be  tried  and 
punished  as  such,  and,  by  section  188,  in  misdemeanors  there  are  no 
accessories.  Plaintiff  in  error  argues,  however,  that  the  particular 
acts  which  establish  that  a  defendant  aided  and  abetted  the  crime,  and 
thus  became  in  law  a  principal,  must  be  pleaded  in  the  indictment. 
To  support  this  position  he  relies  upon  People  v.  Campbell,  40  Cal. 
129,  and  State  v.  Gifford,  19  Wash.  464,  63  Pac.  709.  These  two 
cases  hold  that  while  it  is  proper  to  indict,  try,  and  punish  an  accessory 
as  a  principal,  yet  that  the  particular  acts  which  establish  that  he  aided 
and  abetted  the  crime,  and  thus  became  in  law  a  principal,  must  be 
stated  in  the  indictment  But  in  People  v.  Outeveras,  48  CaL  19,  the 
case  of  People  v.  Campbell,  supra,  was  distinguished  and  in  effect 
overruled,  the  court  distinctly  holding  that  principals  in  the  second  de- 
gree and  accessories  before  the  fact  are  all  deemed  chief  actors  under 
statutes  generally  similar  to  those  in  Alaska;  that  is,  they  are  prin- 
cipals in  the  first  degree  in  the  commission  of  the  crime,  and  are  to  be 
indicted,  tried,  and  punished  as  such  principals.  The  decision  was  put 
upon  the  ground  that  the  statutes  have  abolished  distinctions  between 
accessories  before  the  fact  and  principals,  and  that  there  is  no  variance 
between  proofs  and  allegations  if  the  charge  is  against  one  as  prin- 
cipal, yet  the  evidence  discloses  that  he  is  what  has  been  called  an 
accessory,  for  the  law  has  declared  that  the  aiding  and  abetting  shall 
make  the  offender  guilty  as  a  principal  and  that  he  may  be  charged 
accordingly.  And  in  the  later  case  of  reople  v.  Rozelle,  78  Cal.  84. 
20  Pac.  36,  the  court  reaffirmed  the  doctrine  of  People  v.  Outeveras, 
supra,  again  overruling  People  v.  Campbell,  supra.  The  case  of  State 
V.  Gifford,  supra,  supporting  plaintiff  in  error,  was  also  expressly  held 
to  be  against  the  current  of  recent  authorities  by  the  Supreme  Court 
of  Montana  (State  v.  Geddes,  22  Mont.  68,  56  Pac.  919),  where  the  ear- 
lier decision  of  the  Supreme  Court  of  Washington  (State  v.  Duncan, 
36  Pac  117,  7  Wash.  336,  38  Am.  St.  Rep.  888),  was  cited  with  ap- 
proval. See,  also.  People  v.  Bliven,  112  N.  Y.  79,  19  N.  E.  638,  8 
Am.  St.  Rep.  701;  Bishop's  New  Cr.  Law,  §  674;  State  v.  Kent.  62 
N.  W.  631,  4  N.  D.  677,  27  L.  R.  A.  686;  State  v.  Rowe,  104  Iowa. 
324,  73  N.  W.  833 ;  State  v.  Comstock,  46  Iowa,  266 ;  People  v.  Chap- 
man, 62  Mich.  280,  28  N.  W.  896,  4  Am.  St.  Rep.  857 ;  Boggus  v. 
State,  34  Ga.  275 ;  Stevens  v.  People,  67  111.  687;  State  v.  Jones,  83 
N.  C.  606,  36  Am.  Rep.  586 ;  1  Enc.  PI.  &  Pr.  69,  70;  1  Sup.  Enc.  PI. 
&  Pr.  14.  In  State  v.  Steeves,  43  Pac.  947,  29  Or.  86,  the  Supreme 
Court  of  Oregon  passed  upon  the  question  now  under  consideration. 
A  defendant  was  there  jointly  indicted  with  one  Kelly  for  the  crime  of 
murder  in  the  first  degree.  Defendants  had  separate  trials.  The 
defendant  Steeves  was  not  present  at  the  killing,  but  the  evidence 
showed  that  he  counseled  and  procured  his  codefendant  to  kill  the 
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deceased.  It  was  insisted  by  defendant  that,  inasmuch  as  he  was 
charged  with  the  overt  act  and  not  as  an  accessory,  his  constitutional 
right  to  be  informed  of  the  nature  and  cause  of  the  accusation  against 
him  was  invaded,  and  that  he  could  not  tell  by  an  inspection  of  the 
charge  that  an  attempt  would  be  made  to  prove  he  was  an  accessory 
before  the  fact  But  the  contention  was  held  to  be  unsound,  the  court 
pointing  out  that  the  statute  of  the  state  which  abrogated  distinctions 
between  accessories  before  the  fact  and  principals,  and  authorized  all 
persons  concerned  in  the  commission  of  a  felony,  whetlier  they  directly 
committed  the  act  constituting  the  crime  or  aided  and  abetted  in  its 
commission,  though  not  present,  to  be  indicted,  tried,  and  punished  as 
principals,  was  valid,  and  that,  when  the  law  abolished  distinctions  be- 
tween classes  of  oflfenders,  an  indictment  charging  one  with  the  doing 
of  the  overt  act  substantially  informed  him  of  the  nature  and  cause  of 
the  accusation  against  him.  In  Lowenstein  v.  People,  54  Barb.  (N. 
Y.)  299,  it  was  decided  that  a  man  who  rents  a  house  to  be  kept  as  a 
disorderly  house,  and  which  is  so  kept  with  his  knowledge,  especially 
where  he  derives  a  profit  from  that  mode  of  using  the  property,  may 
well  be  called  the  keeper  of  the  house  and  be  punished  as  such.  And 
in  People  v.  Erwin,  4  Denio  (N.  Y.)  129,  it  was  held  that  the  owner 
of  a  house  who  rents  it  to  be  used  and  kept  as  a  house  of  prostitution 
is  to  be  deemed  a  keeper  of  a  bawdyhouse,  and  is  liable  to  indictment 
and  conviction  as  the  keeper  of  such  a  house.    The  Court  said : 

"In  misdemeanors  there  are  no  accessories.  All  who  procure,  counsel,  aid, 
or  abet  the  commission  of  the  crime  are  principals." 

The  federal  courts  adopt  the  same  rule,  recognizing  that  the  old 
distinctions  which  only  pertained  to  felonies  are  generally  abrogated, 
and  that  a  charge  against  one  formerly  known  as  an  accessory  before 
the  fact  is  good  against  him  as  principal.  United  States  v.  Snyder 
(C.  C.)  14  Fed.  654;  Toledo  Ry.  Co.  v.  Penn.  Co.,  64  Fed.  736,  19 
L.  R.  A.  387;  United  States  v.  Stevens  (D.  C.)  44  Fed.  140. 

Our  conclusion  is  that  where  a  statute  has  done  away  with  former 
distinctions  between  principal  and  accessory  before  the  fact,  as  it  has 
in  Alaska,  a  charge  against  one  formerly  known  as  an  accessory  is  good 
against  him  as  principal,  and  that  he  must  answer  to  the  proofs  whether 
they  disclose  that  he  was  present  and  did  the  overt  act,  or,  not  being 
present,  aided  and  abetted  the  doing  of  it  in  a  way  to  make  himself 
liable  as  a  principal. 

It  is  next  insisted  that  the  court  erred  in  overruling  the  challenges 
for  cause  to  a  number  of  jurors.  Nearly  every  juror  who  sat  was 
retained  over  the  objection  of  plaintiff  in  error.  Several  of  the  jur- 
ors said  they  had  prejudices  against  the  keeping  of  bawdyhouses, 
that  they  knew  the  locality  in  the  city  of  Nome  described  in  the  in- 
dictment and  were  prejudiced  against  it,  but  that  they  did  not  know 
the  defendant,  and  would  not  convict  him  unless  the  prosecution  es- 
tablished guilt  beyond  a  reasonable  doubt.  It  is  evident  that  some  of 
the  jurors  sat  upon  juries  in  the  trials  of  other  *cases  where  defend- 
ants were  charged  with  like  offenses,  and  had  formed  opinions  of 
more  or  less  strength  by  reason  of  having  heard  the  evidence  in  such 
other  cases;   yet  their  examinations  failed  to  disclose  such  a  knowl- 
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edge  of  the  facts  connected  with  this  case,  or  such  a  frame  of  mind 
generally  as  to  warrant  us  in  holding  that  the  trial  court  abused  its  dis- 
cretion m  overruling  the  challenges  for  cause.  But  among  the  jurors 
challenged  were  three  whose  examinations  were  as  follows: 

Phil.  Ernst  testified: 

*'l  heard  the  statement  of  the  case.  I  was  one  of  the  jurors  in  the  Lod- 
ovlc  ease ;  I  have  an  opinion  at  tliis  time  as  to  the  guilt  or  innocence  of  the 
defendant — I  might  say  a  fixed  opinion,  such  as  would  require  considerable 
evidence  to  remove.  I  believe  I  could  be  a  fair  and  impartial  Juror.  I  don't 
know  positively  whether  1  could  or  not  I  don't  know  the  man,  and  have 
no  prejudice  against  him.  I  have  a  prejudice  against  that  business,  but 
I  have  no  knowledge  of  whether  he  is  guilty  or  not;  I  might  require  less 
evidence  to  find  a  man,  charged  with  setting  up  and  keeping  a  bawdyhouse, 
guilty,  but  I  think  I  would  require  the  government  to  prove  all  the  al- 
legations of  the  indictment  I  would  require  the  government  to  prove  him 
guilty  by  the  preponderance  of  the  evidence  before  I  would  render  a  vo-dict 
against  him.  I  have  an  opinion  as  to  the  character  of  the  house  alleged 
from  its  description  and  locality;  proof  that  the  house  was  in  the  restricted 
district  would  be  sufficient  to  my  mind  to  establish  its  character.  I  dont 
know  that  a  vacant  house  could  have  any  character.  There  might  be  a 
laundry  there.  I  don't  know;  but  there  would  have  to  be  evidaice  to  show 
that  to  my  mind.  If  the  government  simply  introduced  proof  that  the  house 
is  in  the  restricted  district  and  no  more  proof  were  offered,  I  think  I  would 
conclude  that  it  was  a  bawdyhouse  from  its  locality. 

"Mr.  Bell :    We  challenge  the  juror  for  actual  bias." 

On  cross-examination  the  juror  said: 

"I  think  that  the  government  should  prove  beyond  a  reasonable  doubt  that 
the  house  which  is  alleged  in  the  indictment  was  used  as  a  house  of  ill 
fame  or  for  the  purposes  of  prostitution;  but  I  would  not  infer  that  mer^y 
from  the  locality;  but  if  there  were  no  evidence  offered  as  to  the  character 
of  the  house,  and  it  was  proved  to  be  in  that  district,  why,  then,  I  would 
hare  an  opinion  as  to  its  character  from  the  district  I  don*t  know  this 
house;  I  would  require  the  government  to  prove  all  the  allegations  of  the  in- 
dictment beyond  a  reasonable  doubt  before  I  would  find  the  defendant 
guilty." 

Chris  Frantzen  testified: 

*'I  heard  the  statement  of  the  case.  I  don't  know  the  defendant  I  have 
never  heard  the  case  discussed  in  any  way.  I  have  an  opinion  at  this  time  as  to 
the  guilt  and  innocence  of  the  defendant;  it  Is  a  fixed  opinion.  I  think  I 
could  lay  it  aside  if  the  evidence  showed  he  was  not  guilty.  I  was  one  of  the 
jurors  in  the  Ludovic  case.  I  would  try  to  lay  aside  my  opinion  and  try  the 
case  according  to  the  evidence.  1  am  sure  I  could  do  it ;  but  I  have  an  opinion 
at  the  present  time.  I  feel  at  the  present  time  it  would  require  evidence  to 
remove  that  opinion ;  as  it  is,  I  would  have  to  have  some  testimony  before  my 
mind  would  be  evenly  balanced  as  to  the  guilt  or  innocence  of  the  defendant 
I  would  not  enter  upon  the  trial  of  this  case  as  a  fair  and  impartial  juror ;  that 
opinion  which  I  now  have  would  have  some  weight  in  considering  the  t»ti- 
mony  and  weighing  the  testimony  that  would  be  introduced,  and  my  mind 
would  be  biased  upon  the  testimony  in  finding  a  verdict  at  the  present  time. 
I  do  not  feel  that  I  could  lay  that  opinion  aside  entirely  and  disregard  it  as 
though  I  never  had  any  opinion  whatever. 

'*Mr.  Bell : .  We  submit  a  challenge  for  actual  as  well  as  implied  bias. 

"Mr.  Hoyt:    We  resist 

"Q.  G)y  Mr.  Landers)  Upon  what  is  that  opinion  based?  A.  Well,  the  house 
is  inside  the  stockade.  Q.  You  have  an  opinion  just  as  to  the  character  of  the 
bouse  then?    A.  Yes. 

"(Continuing)  I  don't  know  anything  about  this  house.  I  have  a  prejudice 
against  the  houses  back  hi  the  stockade.  I  don't  know  whether  this  house  is  run 
as  a  house  of  prostitution  or  not    I  don't  know  whether  it  is  run  by  the  de- 
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fendant  I  have  heard  that  he  has  several  houses  there,  inside  the  stockade. 
I  don't  know  whether  he  has  or  not  I  don't  know  whether  this  particular 
Louse  alleged  in  the  indictment  is  one  of  them  or  not.  I  have  an  opinion  in 
regard  to  this  particular  charge.  I  would  enter  into  the  trial  of  this  case 
without  any  opinion  whatever  in  regard  to  this  particular  charge  of  keeping 
a  bawdy  house  within  a  certain  house  within  that  district'' 

James  E.  Cahill  testified : 

"I  heard  the  statement  of  the  case.  I  have  heard  the  facts  about  this  case. 
I  know  who  the  defendant  is  by  sight.  I  have  an  opinion  at  the  present  time 
as  to  the  guilt  or  innocence  of  the  defendant  It  is  a  decided  opinion,  which 
would  require  evidence  to  remove.  It  would  require  considerable  evidence  to 
remove  the  opinion  that  I  now  have,  and  I  do  not  think  I  could  lay  it  aside 
and  have  no  weight  in  considering  the  testimony. 

'*Mr.  Murane :    We  submit  a  challenge  for  actual  bias. 

••Mr.  Hoyt:    Challenge  resisted. 

•*Q.  (by  Mr.  Hoyt)  Is  your  opinion  based  upon  some  knowledge  which  you 
have?  A.  No,  Just  a  general  impression.  Q.  An  impression,  or  a  prejudice? 
A.  No,  an  impression.  Q.  You  have  no  knowledge  as  to  the  guilt  or  innocence 
under  this  charge?    A.  None  whatever.    ♦    ♦    ♦ 

'^(Continuing)  That  is  a  strong  opinion  which  I  possess  and  which  I  will  not 
be  able  to  rid  myself  of. 

•*Mr.  Hoyt    We  do  not  resist  the  challenge. 

**Q.  (by  the  Court)  Would  you  mix  up  with  the  evidence  in  the  case,  if 
you  were  sworn  to  try  the  case,  would  you  mix  up  any  knowledge  that  you 
might  have  with  the  evidence  and  base  your  verdict  partly  on  that?  A.  Oh, 
no ;  I  would  not  allow  my  prejudice  to  guide  me  to  a  verdict  Q.  You  do  not 
know  the  defendant?  Have  you  any  prejudice  against  the  United  States? 
A.  None  whatever.  Q.  Do  you  think  you  could  enter  the  Jury  box  and  render 
a  fair.  Just,  and  Impartial  verdict?  You  would  not  convict  anybody,  would  you, 
unless  the  evidence  satisfied  your  mind  beyond  a  reasonable  doubt?  A  I 
think,  on  the  contrary,  I  would  be  more  lenient  after  forming  an  opinion." 

The  statutes  of  Alaska  bearing  upon  the  qualifications  of  jurors  are 
that  a  challenge  for  cause  exists : 

'*Sec.  125.  ♦  ♦  ♦  Second.  For  the  existence  of  a  state  of  mind  on  the  part 
of  a  Juror  in  reference  to  the  action  or  to  either  party  which  satisfies  the  trier, 
in  the  exercise  of  a  sound  discretion,  that  he  can  not  try  the  issue  impartially 
and  without  prejudice  to  the  substantial  rights  of  the  party  challenging,  and 
which  is  known  in  this  code  as  actual  bias.    *    *    * 

"Sec.  127.  Challenge  for  Actual  Bias.  That  a  challenge  for  actual  bias  may 
be  taken  for  the  cause  mentioned  In  the  second  subdivision  of  section  one  hun- 
dred and  twenty-five.  But  on  the  trial  of  such  challenge,  although  it  should 
appear  that  the  Juror  challenged  has  formed  or  expressed  an  opinion  upon  the 
merits  of  the  cause  from  what  he  may  have  heard  or  read,  such  opinion  shall 
not  of  itself  be  sufficient  to  sustain  the  challenge,  but  the  court  must  be  sat- 
isfied, from  all  the  circumstances,  that  the  Juror  can  not  disregard  such  opinion 
and  try  the  Issue  impartially." 

It  is  not  to  be  disputed  that,  unless  manifest  error  has  occurred  in 
ruling  upon  the  qualifications  of  jurors,  the  action  of  a  trial  court 
should  not  be  disturbed.  The  position  of  the  trial  judge  necessarily 
enables  him  to  try  the  fitness  of  a  juror  to  much  better  advantage  than 
an  appellate  court  can.  Thiede  v.  Utah,  159  U.  S.  510,  16  Sup.  Ct. 
62,  40  L.  Ed.  237.  It  often  happens  that  the  very  manner  in  which 
the  answers  are  given  by  a  juror  greatly  aids  the  trial  court  in  judging 
fairly  of  the  state  of  the  juror's  mind.  It  sometimes  occurs  that  a 
juror,  particularly  if  he  is  a  man  who  is  unfamiliar  with  court  pro- 
cedure, or  one  not  well  versed  in  the  English  language,  or  one  who 
is  uneducated,  does  not  at  once  fully  understand  the  significance  of 
83  0.aA.- 
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the  questions  put  to  him  by  counsel  as  to  any  opinions  or  impressions 
he  may  have  bearing  upon  the  case.     Sometimes  it  is  only  by  repeti- 
tion and  perhaps  after  some  explanation  that  the  juror  appreciates 
the  purpose  of  the  proceeding  and  slowly  discloses  the  actual  state  of 
his  mind.     Such  a  juror  may  be  perfectly  honest,  not  trying  to  keep 
back  anything ;  he  may  be  anxious  to  be  wholly  truthful ;  yet  upon  the 
bare  printed  record  there  appear  to  be  inconsistencies  or  evasions  in 
his  answers.     We  believe  generally  that  in  such  instances  the  discre- 
tion of  the  trial  court,  presumably  wisely  exercised,  should  control, 
and  appellate  courts  ought  to  refuse  to  interfere.     But,  on  the  other 
hand,  in  the  interpretation  of  statutes  concerning  challenges  to  jurors 
for  cause,  it  is  of  vital  importance  that  the  constitutional  right  to  an 
impartial  jury  secured  to  a  defendant  by  the  sixth  amendment  be  most 
carefully  guarded,  no  matter  how  unimportant  the  case  may  be  where- 
in it  is  seriously  urged  that  this  right  has  been  denied.    In  Williams 
v.  United  States,  93  Fed.  396,  25  C.  C.  A.  369,  decided  by  this  court, 
there  was  no  difference  of  opinion  upon  these  general  principles,  but 
the  judges  disagreed  upon  whether  or  not  the  action  of  the  trial  court 
presented  a  case  of  manifest  error,  the  majority  holding  it  did.    In 
Dolan  v.  United  States,  116  Fed,  578/  this  court  again  considered  a 
ruling  by  a  lower  court  upon  challenges  to  jurors  for  cause,  and  again 
the  judges  disagreed,  not  upon  the  principle  involved,  but  upon  the 
extent  of  its  application  to  the  particular   facts  and  evidence   pre- 
sented by  the  record.     In  neither  of  the  cases,  just  cited,  however,  did 
it  appear  that  the  jurors  challenged  answered  as  did  the  two  last  whose 
examinations  are  given  above.     The  examination  of  Juror  Frantzen 
certainly  showed  that  he  went  into  the  trial  of  the  case  with  a  fixed 
opinion  that  the  defendant  was  guilty.     He  frankly  stated  that  he  had 
such  an  opinion,  though  he  thought  he  could  lay  it  aside  if  the  evi- 
dence showed  the  defendant  was  not  guilty.     The  juror  would  do  his 
best  to  disregard  the  opinion,  but  he  felt  he  could  not  lay  it  aside 
entirely.     He  had  heard  that  this  defendant  had  several  houses  inside 
the  stockade  where  houses  of  prostitution  were,  but  did  not  know 
whether  he  had  or  not.     It  is  true  that  in  concluding  his  testimony  he 
said  he  would  enter  upon  the  trial  without  any  opinion  whatever  in 
regard  to  this  particular  charge.     But  in  the  light  of  the  specific  prior 
statements  made  by  the  juror,  his  own  judgment  that  he  would  not 
be  a  fair  juror  appears  to  us  to  have  been  the  only  proper  conclusion 
that  was  deducible  from  what  he  said,  and  we  think  he  ought  to  have 
been  excused  upon  the  challenge.     Juror  Cahill  was  even  more  unfit 
for  service.     He  knew  the  facts  and  had  an  opinion,  and  felt  that  he 
could  not  lay  his  opinion  aside.     He  said  later  that  he  had  no  knowl- 
edge of  the  guilt  or  innocence  of  defendant  under  the  charge,  but 
he  had  "an  impression,"  a  "strong  opinion,"  which  he  would  not  be 
able  to  rid  himself  of.     The  district  attorney  did  not  resist  the  de- 
fendant's challenge  to  this  juror,  but  the  court  carried  the  examina- 
tion farther  and  elicited  from  the  juror  statements  that  he  would  not 
allow  his  prejudice  to  guide  him  to  a  verdict,  that  he  had  no  preju- 
dice against  the  United  States  (he  was  not  asked  if  he  had  any  against 
the  defendant),  and  that  he  would  be  more  lenient  as  a  juror  after 
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forming  an  opinion,  and  would  not  convict  unless  satisfied  of  guilt 
beyond  a  reasonable  doubt. 

We  find  it  impossible  to  avoid  the  conclusion  that  a  jury  made  in 
part  of  men  whose  minds  are  in  such  a  condition  is  not  impartial.  It 
is  possible,  of  course,  that  such  a  jury  will  be  perfectly  fair;  but 
the  standards  by  which  courts  must  test  impartiality  are  necessarily 
those  derived  from  common  experiences  with  practical  human  nature. 
So  if  men  start  out  in  a  case  with  fixed  opinions  of  guilt,  and  fear 
they  cannot  disregard  them,  their  mental  attitudes  are  well  characteriz- 
ed by  the  language  used  by  Juror  Frantzen  when  he  said  he  thought 
he  could  lay  his  opinion  aside  "if  the  evidence  showed  that  the  de- 
fendant was  not  guilty."  The  burden  of  proof  as  to  guilt  is  too  apt 
to  be  lost  sight  of  before  such  a  jury,  and  the  defendant  at  the  out- 
set, and  before  a  word  of  evidence  is  heard,  finds  himself  forced  into 
a  trial  with  the  jury  strongly  against  him,  and  therefore  without  that 
full  measure  of  protection  which  the  presumption  of  innocence  should 
aflFord  him.  The  question  is,  therefore,  of  such  a  substantial  nature 
that  it  has  received  our  most  earnest  consideration  in  an  endeavor  to 
uphold  the  exercise  of  the  discretionary  power  of  the  trial  court  with- 
out infringing  upon  the  constitutional  provision  which  surrounds  the 
exercise  of  that  power,  and  our  conclusion  is  that  there  was  an  abuse 
of  discretion  in  overruling  defendant's  challenges,  and  that  because 
of  this  error  the  judgment  must  be  reversed. 

If,  upon  a  new  trial  of  the  case,  the  prosecution  again  offers  evi- 
dence to  show  that  plaintiff  in  error  was  the  owner  of  the  property 
kept  and  used  for  purposes  of  prostitution,  as  a  circumstance  tending 
to  rebut  this  evidence  plaintiff  in  error  should  be  allowed  to  introduce 
deeds  tending  to  show  legal  title  in  another.  Such  testimony  is  proper, 
although  it  is  not  necessary  for  the  government  to  establish  that  de- 
fendant was  the  owner  of  the  house,  nor  is  it  necessary  to  show  by 
positive  testimony  that  he  was  the  keeper.  It  may  be  found  that  he 
was  the  keeper  by  his  acts  and  admissions,  or  by  proof  that  he  acted 
and  held  himself  out  as  such  keeper.  If  a  man  leases  his  house  to 
a  woman  to  be  kept  as  a  bawdyhouse  for  purposes  of  prostitution, 
and  it  is  kept  for  such  purposes,  with  his  knowledge,  he  is  guilty  as 
keeper;  and  by  the  same  principle  the  agent  of  an  owner  who  rents 
a  house  knowing  that  it  is  to  be  used  as  a  house  of  prostitution,  and 
that  it  is  so  used,  may  be  found  guilty  as  a  keeper.  14  Cyc.  489 ;  Kess- 
ler  V.  State,  46  S.  E.  408,  119  Ga.  301.  We  advise,  too,  that  upon  a 
new  trial  the  court  should  adopt  the  suggestions  as  to  what  constitutes 
a  reasonable  doubt  made  by  this  court  in  its  opinion  remanding  the 
case  of  Owens  v.  United  States,  130  Fed.  279,  64  C.  C.  A.  525. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 
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(155  Fed.  48.) 

HORNSTEIN  ▼.  UNITED  STATES. 

(Circuit  Ck)urt  of  Appeals,  Ninth  Circuit    May  20,  1907.) 

No.  1,403. 

CBiMnvAL  Law— JuBiSDicTioN  OF  Offensb— Offenses  Against  Uhited  States 

AND  MUNICIPAUTT. 

An  ordinance  prohibiting  gambling  and  prescribing  ponisbmait  for  tiie 
same,  enacted  by  a  town  of  Alaslta  under  authority  conferred  by  Act  April 
28,  1904,  c.  1778,  33  Stat  529,  does  not  deprive  the  district  courts  of  Juris- 
diction of  a  prosecution  for  gambling  within  the  limits  of  the  town,  in- 
stituted under  the  Penal  Code  of  the  district,  which  makes  the  same  a 
criminal  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  14,  Criminal  Law, 
%  176.1 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

Albert  H.  Elliot    and  George  D.  Schofield,  for  plaintiff  in  error. 

Henry  M.  Hoyt,  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  District 
Judge. 

HUNT,  District  Judge.  Charles  Homstein,  plaintiff  in  error,  was 
convicted  of  the  crime  of  gambling  after  trial  upon  information  filed 
in  the  United  States  Commissioner's  Court  for  the  District  of  Alaska. 
To  the  information  Homstein  filed  a  demurrer  and  plea  in  abatement, 
raising  the  point  that  the  United  States  Commissioner  had  no  jurisdic- 
tion over  an  offense  committed  within  the  incorporated  limits  of  the 
town  of  Nome,  District  of  Alaska,  where  the  alleged  crime  was  com- 
mitted. The  plea  in  abatement  and  demurrer  were  overruled,  trial 
was  then  had  before  a  jury,  and  a  verdict  of  guilty  was  rendered.  The 
plaintiff  in  error  moved  for  a  new  trial,  which  motion  was  denied,  and 
thereupon  he  was  fined.  From  the  judgment  of  conviction  he  sued  out 
a  writ  of  error  to  this  court. 

The  statute  of  Alaska  under  which  the  information  was  filed  reads 
as  follows: 

"That  each  and  every  person  who  shall  deal,  play,  or  carry  on,  open  or 
cause  to  be  opened,  or  who  shall  conduct,  either  as  owner,  proprietor  or  em- 
ployee whether  for  hire  or  not,  any  game  of  faro,  monte,  roulette,  rouge  et 
noir,  lansquenet,  rondo,  vIngt-un,  twenty-one,  poker,  draw  poker,  bragg.  bluff, 
thaw,  craps,  or  any  banking  or  other  device  whether  the  game  shall  be  played 
for  money,  checks,  credit,  or  any  other  representative  of  value^  shall  be  guilty 
of  a  misdemeanor." 

Congress  passed  an  act,  approved  April  28,  1904,  33  Stat.  529,  c. 
1778,  entitled  "An  act  to  amend  and  codify  the  laws,  relating  to  mu- 
nicipal corporations,  in  the  District  of  Alaska."  Under  this  act,  the 
town  of  Nome,  a  municipal  corporation,  passed  an  ordinance  on  August 
1, 1904,  making  it  a  misdemeanor  to  gamble.  This  ordinance  was  in  ef- 
fect at  the  time  of  the  filing  of  the  information  against  the  plaintiff  in 
error. 

The  principal  contention  of  the  plaintiff  in  error  is  that  the  act  to 
amend  and  codify  the  laws  relating  to  municipal  corporations  in  the 
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District  of  Alaska,  approved  April  28,  1904,  repealed  the  act  of  Con- 
gress of  March  3,  1899,  30  Stat.  1253,  c.  429,  entitled  "An  act  to  define 
and  punish  crimes  in  the  District  of  Alaska,"  in  so  far  as  the  said  act 
of  March  3,  1899,  related  to  the  oflfense  of  gambling,  where  said  of- 
fense is  committed  within  the  limits  of  incorporated  towns,  and  where 
such  incorporated  towns  have  enacted  ordinances  defining  the  of- 
fense of  gambling,  and  where  such  ordinances  are  in  force,  as  in  the 
case  of  the  city  of  Nome.  The  legal  question  involved  is  the  same  as 
that  presented  and  decided  in  the  case  of  Mose  Rosencranz  v.  United 
States,  155  Fed.  38,^  and  the  conclusion  there  reached,  that  Congress 
under  the  act  of  April  28,  1904,  c.  1778,  33  Stat.  529,  did  not  intend  to 
yield  its  authority  over  the  subjects  of  gambling  and  other  offenses 
enumerated,  must  control  here.  The  argument  that  by  the  act  of  1904 
Congress  intended  to  increase  greatly  the  powers  of  town  councils  is 
sound  until  it  is  invoked  to  sustain  the  conclusion  that  the  power  con- 
ferred upon  the  municipality  is  inconsistent  with  the  reservation  of 
power  by  the  United  States.  It  then  fails,  for  as  we  have  shown  in 
the  Rosencranz  Case,  there  is  no  repugnancy  between  the  two  acts, 
and  in  the  absence  of  expressed  or  clearly  implied  terms  that  the  juris- 
diction should  be  exclusively  in  the  municipalities  we  cannot  find  a 
surrender  of  the  jurisdiction  of  the  United  States.  Not  finding  such 
surrender,  we  cannot  infer  it  merely  upon  the  ground  of  a  possible 
double  prosecution.  Cross  v.  North  Carolina,  132  U.  S.  1^1,  10  Sup. 
Ct.  47,  33  L.  Ed.  287;  Bishop  on  Statutory  Crimes,  §  24;  Fox  v. 
Ohio,  5  How.  410, 12  L.  Ed.  213. 

Plaintiff  in  error  also  contends  that  the  court  erred  in  refusing  to  in- 
struct the  jury  in  writing  when  requested  by  the  defendant.  Section 
137  of  the  Penal  Code  of  Alaska  provides : 

Subd.  5.  "When  the  evidence  is  concluded,  either  party  may  request  Instruc- 
tions to  the  jury  on  points  of  law,  which  shall  be  given  or  refused  by  the  court ; 
which  Instructions  shall  be  reduced  to  writing  if  either  party  request  it" 

Subd.  7.  "The  court,  after  the  argument  is  concluded,  shall  Immediately,  and 
before  proceeding  with  other  business,  charge  the  jury ;  which  charge,  or  any 
charge,  given  after  the  conclusion  of  the  argument,  shall  be  reduced  to  writing 
by  the  court,  if  either  party  request  it  before  the  argument  of  the  trial  is 
commenced ;  such  charge  or  charges,  or  any  other  charge  or  instructions  pro- 
vided for  in  this  section,  when  so  written  and  given,  shall  In  no  case  be  orally 
qualified,  modified,  or  In  any  manner  explained  to  the  jury  by  the  court ;  and 
all  written  charges  and  instructions  shall  be  taken  by  the  jury  In  their  re- 
tirement, and  returned  with  their  verdict  into  court,  and  shall  remain  on  file 
with  papers  of  the  case." 

The  bill  of  exceptions  does  not  show  that  the  plaintiff  in  error  re- 
quested the  court  to  charge  the  jury  in  writing;  but  sets  forth  that  the 
counsel  for  the  plaintiff  in  error,  just  before  the  government  rested  its 
case,  requested  the  court  "in  charging  the  jury  to  charge  the  jury  ac- 
cording to  defendant's  written  requests  numbered  1  and  2."  The  pur- 
port of  counsel's  request  and  of  his  exception  was  therefore,  not  that 
the  court  should  charge  in  the  form  of  a  written  instruction,  but  that 
the  substance  of  the  written  requests  should  be  stated  as  the  law  to  the 
jury,  without  regard  to  any  particular  form.  Argument  of  the  case 
was  waived  by  defendant.  The  court  then  charged  the  jury  orally. 
After  the  judge  had  delivered  his  charge,  counsel  for  the  defendant 
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for  the  first  time  stated  that  he  took  exceptions  "to  the  oral  instruc- 
tions  given  by  the  court  and  the  refusal  of  the  court  to  charge  the 
jury  in  writing."  But,  as  said,  the  only  request  made  before  argument 
to  the  court  having  been  that  the  jury  should  be  charged  "according  to 
the  defendant's  written  requests  numbered  1  and  2,"  plaintiff  cannot 
now  urge  that  his  rights  were  prejudiced  by  the  omission  of  the  court 
to  deliver  a  written  charge.  Under  no  circumstances,  however,  could 
the  plaintiff  in  error  have  been  prejudiced  by  the  failure  of  the  court 
to  charge  the  jury  in  writing,  inasmuch  as  his  two  requests  related  en- 
tirely to  the  question  of  jurisdiction,  which  had  been  previously  proi>er- 
ly  passed  upon  by  the  court  in  overruling  his  demurrer  and  plea  in 
abatement. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


(155  Fed.  50.) 

BOTTS  et  al.  v.  UNITED  STATES. 

(Circuit  CJourt  of  Appeals,  Ninth  Circuit     May  27,  1907.) 

No.  1,406. 

Disorderly  House— Prosecution  for  Keeping— Proof  of  Chabacteb  or 
House. 

Althougrh  Alaska  Pen.  Code,  §  128,  expressly  makes  common  fame  com- 
petent evidence  In  support  of  an  indictment  for  keeping  a  bawdybouse  for 
purposes  of  prostitution,  such  evidence  alone  Is  not  sufficient  proof  to  war- 
rant a  conviction,  but  there  must  be  some  evidence  that  the  house  was  in 
fact  kept  and  used  for  such  purposes.  Such  evidence  need  not,  howevef , 
be  direct,  but  may  be  circumstantial. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  17,  Disorderly  House, 
H  26-29.] 

In  Error  to  the  District  Court  of  the  United  States  for  the  Second 
Division  of  the  District  of  Alaska. 

The  plaintiffs  in  error,  Lloyd  Botts  and  James  Haughey,  were  indicted  by 
the  grand  Jury  of  the  District  of  Alaska  for  the  crime  of  keying  a  bawdy- 
house  for  purposes  of  prostitution  therein.  The  plaintiffs  in  error  interposed 
pleas  in  abat^nent,  alleging  facts  upon  which  the  contention  was  made  that 
the  municipal  court  in  and  for  the  city  of  Nome,  Alaska,  had  exclusive  Jnri»- 
diction  of  the  offense  charged  in  the  indictment,  and  that  the  District  Court 
of  the  District  of  Alaska,  Second  Division,  had  no  jurisdiction  of  said  offense. 
Plaintiffs  in  error  also  filed  demurrers  to  the  indictment,  raising  the  same 
questions  of  jurisdiction.  The  court  overruled  the  pleas  in  abatement  and  the 
demurrers.  Trial  was  had,  and  a  verdict  of  guilty  rendered.  The  plaintiffs 
in  error  were  sentenced  to  imprisonment  for  the  period  of  one  year.  This 
writ  of  error  is  prosecuted  to  obtain  a  review  of  the  proceedings  and  rulings 
of  the  lower  court,  and  to  set  aside  the  judgment  of  conviction,  and  to  have 
the  indictment  dismissed  and  a  new  trial  ordered. 

W.  H.  Bard,  James  W.  Bell,  C.  D.  Murane,  Hobbes  &  Bell,  and 
James  E.  Fenton,  for  plaintiffs  in  error. 

Henry  M.  Hoyt,  U.  S.  Atty. 

Before  GILBERT  and  ROSS,  Circuit  Judges,  and  HUNT,  Dis- 
trict Judge. 

HUNT,  District  Judge,  after  making  the  foregoing  statement  of 
the  case,  delivered  the  opinion  of  the  court 
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The  same  question  of  jurisdiction  is  presented  by  this  writ  of  error 
that  has  been  decided  in  the  case  of  Rosencranz  v.  United  States,  155 
Fed.  38,  and  for  the  reasons  announced  in  the  opinion  filed  therein 
we  affirm  the  action  of  the  lower  court  overruling  the  pleas  in  abate- 
ment and  the  demurrers,  and  pass  to  the  consideration  of  other  points. 

The  record  shows  that  the  prosecution  was  conducted  upon  the 
theory  that  if  the  government  proved  that  the  reputation  of  the  house 
situated  upon  the  lot  described  in  the  indictment  was  that  it  was  a 
bawdyhouse,  and  that  if  defendants  as  owners  knew  of  such  reputa- 
tion, and  with  such  knowledge  received  rentals  from  the  occupant, 
they  themselves  became  keepers  of  a  bawdyhouse  for  purposes  of 
prostitution,  and  were  liable  to  punishment  as  such  keepers.  '  Upon 
this  theory  the  court  instructed  the  jury: 

'•That  In  all  prosecutions  for  the  offense  of  keeping  a  bawdyhouse,  common 
fame  or  reputation  is  competent  evidence  in  support  of  the  indictment  as  to 
the  character  of  the  house.  Therefore,  if  the  house  has  the  reputation  of  being 
a  bawdyhouse  or  house  of  ill  fame,  beyond  a  reasonable  doubt,  that  is  suffi- 
cient to  support  a  finding  that  it  is  such,  if  there  is  no  evidence  offered  to  the 
contrary." 

The  court  refused  to  give  in  substance,  or  at  all,  an  instruction  re- 
quested by  defendant  that — 

"under  the  statute  common  fame  is  made  competent  evidence  of  the  character 
of  the  house  in  question,  but  reputation  or  fame  alone  is  not  sufficient  evidence 
to  warrant  a  conviction  for  keeping  a  bawdy  house ;  there  must  be  some  other 
evidence  showing  that  the  house  is  actually  used  as  a  bawdyhouse  for  pur- 
poses of  prostitution." 

The  question  for  decision,  therefore,  is  whether  evidence  of  the 
general  reputation  of  a  house  is  sufficient  proof  of  its  being  bawdy 
and  used  for  prostitution,  or  whether  besides  the  ill  repute  of  the 
house,  some  other  evidence  is  necessary  in  order  to  justify  the  in- 
ference that  it  is  bawdy.  It  is  laid  down  that  under  the  common  law, 
evidence  of  the  general  reputation  of  the  house  would  be  inadmissible 
upon  the  issue  of  whether  the  house  is  a  bawdy  one.  14  Cyc.  503; 
State  V.  Plant,  32  Atl.  237,  67  Vt.  454,  48  Am.  St.  Rep.  821.  But  by 
statute,  section  128,  Alaska  Code,  "common  fame"  is  expressly  made 
competent  evidence  in  support  of  an  indictment  such  as  we  find  in 
the  present  case.  So  that  there  is  no  room  for  contention  that  such 
evidence  was  inadmissible  altogether,  the  point  being,  was  it  alone 
sufficient  proof  to  sustain  a  conclusion  that  the  house  was  in  fact  a 
bawdy  one  for  purposes  of  prostitution?  We  must  answer  the  ques- 
tion in  the  negative. 

Undoubtedly  there  are  some  cases  which  hold  that,  where  the  evi- 
dence shows  that  a  house  is  by  general  repute  a  bawdyhouse,  the  jury 
may  find  from  such  evidence  alone  that  as  a  fact  it  is  a  bawdyhouse 
and  used  for  immoral  purposes.  But  where  the  offense  charged  is 
keeping  a  house  of  ill  fame  for  purposes  of  prostitution,  we  believe 
there  should  be  some  evidence  of  the  purpose  or  use  for  which  the 
house  was  kept,  besides  that  of  common  fame.  If  reputation  alone 
is  enough,  then  one  may  be  tried  and  convicted  of  keeping  a  house 
commonly  said  to  be  a  bawdyhouse  for  purposes  of  prostitution  re- 
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gardless  of  the  question  whether  or  not  the  house  involved  in  the  in- 
quiry is  in  fact  bisiwdy  and  used  for  such  immoral  purposes.  On  prin- 
ciple such  a  rule  would  be  dangerous,  and  we  must  decline  to  approve 
it.  There  should  be  some  additional  evidence  of  the  immoral  purposes 
for  which  the  house  is  kept;  and,  while  it  may  not  seem  always  easy 
to  obtain  testimony  of  such  purposes,  as  a  practical  aflFair  it  ought  not 
to  be  difficult,  provided  the  reputation  is  based  upon  facts.  The  very 
same  circumstances  that  have  given  a  place  its  ill  repute  would  ordi- 
narily be  ample  additional  evidence  of  the  uses  made  of  the  house  and 
the  purposes  for  which  it  is  kept.  If  men  are  seen  going  at  unusual 
hours  into  a  house  where  only  women  live ;  if  obscene  language  and 
profanity  are  heard  in  the  house;  if  drinking  and  boisterous  conduct 
occur  therein ;  if  women  clad  in  an  unseemly  way  are  about  the  prem- 
ises ;  and  if  the  women  who  live  in  the  house  are  themselves  reputed 
to  be  prostitutes — ^these  are  all  circumstances  which,  when  considered 
with  the  general  reputation  of  the  place,  justify  the  conclusion  that 
such  a  house  is  kept  for  purposes  of  prostitution.  Drake  v.  State,  17 
N.  W.  117, 14  Neb.  535 ;  State  v.  Steen,  101  N.  W.  96,  125  Iowa,  307 ; 
State  V.  Hendricks,  15  Mont.  194,  39  Pac.  93,  48  Am.  St.  Rep.  666; 
State  V.  Boardman,  64  Me.  523 ;  Toney  v.  State,  60  Ala.  97 ;  14  Cyc 
510 ;  Greenleaf  on  Evidence,  §  186.  These  views  dispose  of  the  case, 
and  necessarily  lead  to  a  reversal  because  of  substantial  error  in  the 
charge  of  the  court. 
The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 


(155  Fed.  Sa) 

GWTN  v.  CINCINNATI.  N.  O.  &  T.  P.  R.  CO. 

(Circuit  Court  of  Appeals,  Sixth  Circuit    June  14,  1907.) 

No.  1,638. 

O^BBiEBft— Putting  Passergeb  Off  at  Dawqebous  Plaob— Peoxiiiate  Caxtsb 
OF  Death. 

PlaintifTs  Intestate  was  riding  on  defendant's  railroad  on  a  throng 
ticket,  which  entitled  him  to  transportation  to  a  junction  with  the  next 
connecting  road.  The  train  on  which  he  took  passage  did  not  stop  at  the 
junction,  but  stopped  at  a  station  four  miles  north,  to  which  the  train 
of  the  connecting  road  also  ran  over  defendant's  track  to  make  connection 
with  it.  Deceased  was  advised  of  such  fact,  and  told  to  get  off  at  such 
station,  which  he  did,  but  for  some  unexplained  reason  got  back  on  the 
same  train  and  started  southward.  He  was  soon  discovered  by  the  con- 
ductor, who  put  him  off  a  half  mile  south  of  the  station  and  told  him  that 
if  he  would  hasten  back  he  could  still  catch  his  connecting  train,  which 
would  soon  follow.  The  place  at  which  he  was  put  off  was  between  two 
tunnels,  and  he  walked  back  through  the  north  one,  and  while  talking  with 
a  man  whom  he  met  his  train  left  the  station,  which  was  In  sight  and 
onty  a  short  distance  away.  He  then  turned  southward  again,  walked 
through  the  first  tunnel,  and  entered  the  second,  which  was  1,600  feet 
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long,  curving,  very  dark  and  narrow,  and  while  in  such  tunnel  was  struck 
by  a  train  and  so  Injured  that  he  soon  died.  There  was  no  material  evi- 
dence to  show  how  he  came  to  be  struck.  Held  that,  conceding  that  de- 
ceased was  put  off  at  a  dangerous  place  between  the  two  tunnels,  he  had 
passed  such  danger  and  reached  a  place  of  safety,  and  the  proximate 
cause  of  his  death  was,  not  such  negligence  of  the  conductor,  but  his  own 
voluntary  act  in  turning  back,  for  which  defendant  could  not  be  held  lia- 
ble. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  9,  Carriers,  §  1245.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Tennessee. 

A.  G.  Foster,  the  plaintilTs  Intestate,  was  run  over  and  killed  by  a  railway 
train  operated  by  the  servants  of  the  defendant  in  error.  The  accident  took 
place  In  a  long,  narrow,  and  dark  tunnel,  being  tunnel  No.  26,  between  Oak- 
dale  and  Harriman  Junction,  Tenn.  The  deceased  bought  a  ticket  at  Charles- 
ton, W.  Va.,  from  the  Chesapeake  &  Ohio  Railway  Company,  for  Knoxville, 
Tenn. ;  one  coupon  calling  for  a  passage  over  the  Chesapeake  &  Ohio  Railway 
Company  to  Lexington,  Ky.,  another  for  a  passage  over  the  lines  of  the 
defendant  railway  company  from  ]l«exington  to  Harriman  Junction,  Tenn., 
and  a  third  for  a  passage  over  the  Southern  Railway  from  Harriman  to 
Knoxville.  Harriman  was  the  junction  point  of  the  railroads;  but  by  ar- 
rangement the  latter  ran  its  trains  over  the  rails  of  the  first-named  company 
to  Oakdale,  four  miles  north  of  Harriman,  for  the  purpose  of  there  exchan- 
ging passengers.  One  of  defendant's  daily  passenger  trains  did  not  stop  at 
Harriman  at  all,  while  the  other  did.  The  deceased,  by  mistake,  took  that 
train  at  Lexington  which  did  not  stop  at  Harriman.  He  was  advised  of  this, 
and  told  to  get  off  at  Oakdale,  where  he  could  take  a  Southern  train  which 
would  take  him  to  Knoxville  upon  the  coupon  which  called  for  that  city.  On 
reaching  Oakdale  deceased  got  off  according  to  instructions  given  him;  but 
instead  of  waiting  for  and  taking  the  Southern  train,  which  he  had  been  told 
would  follow  defendant's  train  out  of  Oakdale,  he  for  some  unexplained  rea- 
son got  back  upon  defendant's  train.  He  was  discovered  very  shortly  after 
leaving  Oakdale,  and  told  that  he  was  on  the  wrong  train,  and  that  he  could, 
by  hurrying,  get  back  to  the  platform  and  catch  the  Knoxville  train  before 
it  should  pull  out'  The  train  was  at  once  stopped,  and  deceased  put  off  at  a 
point  Just  about  one-half  mile  south  of  the  Oakdale  platform,  and  at  a  point 
on  defendant's  line  between  two  tunnels,  one  known  as  **Tunnel  No.  25"  and 
the  other  as  "No.  26."  Tunnel  No.  25  is  a  straight  tunnel,  about  200  feet  hi 
length,  and  open  and  light  enough  to  see  through.  Its  southern  portal  was 
some  200  feet  north  of  the  point  where  deceased  left  the  train,  and  its  north- 
ern portal  Is  1,200  to  1,500  feet  from  the  Oakdale  station.  Tunnel  No.  26  be- 
gan about  1,000  feet  south  of  the  point  of  ejection,  and  was  some  1,600  feet 
long,  curving,  and  very  dark  and  narrow.  Deceased  started  to  walk  back  to 
Oakdale.  He  reached  and  safely  passed  through  tunnel  No.  25,  and  reached 
a  point  some  200  or  300  feet  north  of  its  northern  portal,  and  was  in  plain 
sight  of  the  Oakdale  station,  where  the  train  he  wanted  was  standing.  There 
he  met  a  Mr.  Case,  who  lived  at  Oakdale,  and  stopped  and  had  some  conver- 
sation with  him.  While  talking  to  Case  the  train  he  wanted  to  catch  was  ob- 
served to  be  moving,  and  Case  told  him  he  had  missed  his  train.  He  then 
made  some  inquiries  about  trains  out  of  Oakdale  and  Harriman,  and  hotels  at 
each  point  He  was  also  told  that  it  was  about  four  miles  to  Harriman,  and 
that  Harriman  was  in  Just  the  opposite  direction  to  Oakdale.  Deceased  then 
turned  back  and  started  down  the  track  toward  Harriman.  While  going 
through  tunnel  No.  26  he  was  struck  and  sustained  injuries  from  which  he 
soon  died.  There  was  no  evidence,  of  material  character,  to  show  how  he 
came  to  be  struck.  The  tunnel  is  so  dark  and  low  and  curving  that  smoke 
accumulates  ahead  of  an  engine  going  south  in  such  a  way  as  to  prevent  a  head- 
light penetrating  the  darkness  more  than  a  few  feet.  There  was  evidence 
of  compliance  with  the  provisions  of  the  Tennessee  statute^  in  respect  to  the 
precautions  to  be  observed  in  running  trains,  by  the  only  two  trains  which 
could  possibly  have  collided  with  him.     Foster  alighted  from  defendant's 
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train  about  4:15  o'clock  p.  m.  and  was  found  In  tunnel  No.  26  between  4:80 
o'clock  and  5  the  same  afternoon;  the  day  being  December  7th.  At  the  close 
of  all  of  the  evidence,  the  jury  was  Instructed  to  find  for  the  defendant. 

Jerome  Templeton,  for  plaintiflF  in  error. 

T.  A.  Wright  and  Edward  Colston,  for  defendant  in  error. 

Before  LURTON,  SEVERENS,  and  RICHARDS,  Circuit  Judges. 

After  making  the  foregoing  statement  of  the  facts,  the  opinion  of 
the  court  was  delivered  by  LURTON,  Circuit  Judge. 

It  cannot  be  said  that  there  was  not  evidence  from  which  the  jury 
might  have  found  that  the  deceased  was  put  off  at  a  dangerous  place, 
from  which  he  could  not  reach  a  place  of  safety  without  some  risk. 
Neither  was  the  evidence  all  one  way  as  to  whether  he  got  off  volun- 
tarily or  not  at  that  place.  In  view  of  this  state  of  the  evidence,  the 
trial  judge  announced  that  upon  the  matter  of  negligence  there  was  a 
question  for  the  jury,  and  based  his  instructions  to  find  for  the  de- 
fendant in  error  wholly  upon  the  ground  that  any  negligence  in  putting 
him  off  when  and  where  it  did  was  not,  as  matter  of  law,  the  proxi- 
mate cause  of  his  death.  In  this  conclusion  we  concur.  The  de- 
ceased wished  to  connect  with  a  train  which  would  carry  him  to  Knox- 
ville.  There  is  no  disputing  the  fact  that  he  knew  he  had  to  make  his 
connection  at  Oakdale,  and  that  the  train  he  had  taken  would  not  stop 
at  Harriman  Junction.  He  got  off  at  Oakdale  to  do  this  thing.  For 
some  unexplained  reason  he  got  back  upon  the  train  he  alighted  f  rom. 
Possibly  this  was  due  to  some  confusion  of  mind,  for  he  was  awakened 
from  sleep  to  get  off  there.  However,  the  fact  is  that  after  being  fully 
advised  he  got  off  at  Oakdale  and  then  got  back  on  again.  The  con- 
ductor discovered  him  very  soon  after  leaving  Oakdale,  and  told  him 
plainly  he  had  time,  if  he  would  hurry,  to  get  back  to  the  platform  and 
catch  the  train,  which  would  in  ten  minutes  follow  his  own  train. 

Now,  assuming  that  he  did  not  of  choice  alight  at  this  place  be- 
cause it  gave  him  a  good  chance  to  get  back  and  catch  the  right  train, 
but  that  he  left  only  because  the  conductor  put  him  off  as  a  passenger 
upon  a  wrong  train,  it  is  not  deniable  that  he  was  put  off  with  the  di- 
rection and  in  the  reasonable  expectation  that  he  would  go  back  to 
Oakdale,  and  that,  if  he  did  not  delay,  he  would  catch  his  train  and 
retrieve  his  mistake.  Contrary  to  his  own  expressed  purpose  and  to 
the  explicit  direction  of  the  railway  conductor  as  to  the  direction  he 
should  take  to  extricate  himself  from  the  place,  he  dallied  along  imtil 
the  train  he  was  intent  on  catching  had  pulled  out.  If  he  had  then 
gone  to  Oakdale,  he  would  have  there  found  that  there  was  no  pas- 
senger train,  from  either  Oakdale  or  Harriman  Junction,  by  which 
he  might  go  to  Kuoxville,  until  morning.  But  if  he  preferred  to  stay 
at  Harriman  Junction,  though  it  was  a  place  without  accommodations, 
in  order  to  take  a  chance  of  getting  into  Knoxville  on  a  freight  train, 
he  would  have  found  at  Oakdale  that  an  accommodation  train  would 
leave  for  Harriman  within  a  few  minutes.  But,  losing  his  chance  to 
catch  the  train  he  should  have  taken,  he  turned  his  back  upon  Oakdale, 
its  hotel  and  station  being  in  full  sight,  and  set  off  to  walk  down  the 
track  to  Harriman  Junction,  four  miles  away.    This  he  doubtless  did 
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upon  some  notion  that  he  might  have  there  a  chance  for  a  train  to 
Knoxville  which  he  would  not  have  at  Oakdale.  Possibly  he  did  this 
«pon  advice  or  information  from  Case.  But  Case  was  a  stranger  to 
the  defendant  in  error,  though  he  had  once  been  in  their  employment. 
When  he  made  this  change  in  his  plans,  deceased  had  then  extricated 
himself  from  any  particular  dangers  incident  to  the  place  of  his  ejec- 
tion from  the  train,  and  might  have  made  his  way  safely  to  Oakdale 
in  ample  time  to  have  taken  the  local  train  for  Harriman,  if,  for  any 
reason,  he  should  prefer  to  go  there. 

The  only  legal  liability  of  the  defendant  company  in  this  action  is 
for  damages  resulting  from  being  put  off  of  its  train  at  a  dangerous 
place.  But  when  he  changed  his  purpose  of  going  to  Oakdale  he  had 
•extricated  himself  from  that  dangerous  place  and  was  that  moment  as 
safe  as  if  he  had  there  been  put  off.  Being  in  plain  sight  of  the  Oak- 
dale station  and  the  principal  Oakdale  hotel,  and  very  near  to  paths 
alongside  of  the  tracks  which  would  have  led  him  safely  to  the  rail- 
way station,  he  turned  his  back  upon  Oakdale,  returned  to  the  alleged 
dangerous  place  from  which  he  had  made  his  way,  and  then,  in  the 
face  of  the  ominous  appearance  and  warning  notices  at  the  portal  of 
tunnel  No.  26,  undertook  to  go  through  that  gloomy  passage  under 
the  mountain.  This  voluntary  return  to  the  dangerous  place  from 
which  he  had  safely  escaped,  and  his  voluntary  effort  to  go  through 
tunnel  No.  26,  whether  superinduced  by  information  from  Case  or  not, 
is  of  no  legal  importance,  as  Case  was  a  stranger,  was  an  act  of  folly 
which. could  not  have  been  reasonably  anticipated,  and  was  itself  an 
intervening  and  proximate  cause  of  his  death  which  ensued.  A  wrong- 
doer is  responsible  for  the  results  which  should  be  anticipated  as  the 
natural  consequences  of  the  wrong,  but  not  for  those  which  ensue 
from  some  line  of  conduct  by  the  injured  person,  or  unforeseen  con- 
"sequences  which  might  not  be  reasonably  anticipated.  The  relation 
of  the  defendant's  original  negligence  to  the  collision  which  occurred 
in  tunnel  No.  26  was  too  remote  to  be  regarded  as  the  proximate  cause 
of  his  death.  Milwaukee  R.  R.  Co.  v.  Kellogg,  94  U.  S.  469,  475,  24 
L.  Ed.  256 ;  Scheffer  v.  Railroad  Co.,  105  U.  S.  249,  26  L.  Ed.  1070 : 
Butts  V.  Cleveland,  C,  C.  &  St.  L.  R.  R.  Co.,  110  Fed.  329,  330,  49 
C  C.  A.  69;  Jarnagin  v.  Travelers'  Protective  Ass'n,  133  Fed.  892, 
595,  66  C.  C.  A:  622,  68  L.  R.  A.  499 ;  Jackson  v.  Railroad  Co.,  13 
Lea  (Tenn.)  491,  49  Am.  Rep.  663;  Railroad  v.  Fleming,  14  Lea 
<Tenn.)  128;  Hamilton  v.  Railroad  Co.,  183  Pa.  638,  38  Atl.  1085; 
Gaukler  v.  Detroit  Ry.  Co.,  130  Mich.  666,  90  N.  W.  660. 

The  case  of  Washington,  etc.,  Street  Ry.  Co.  v.  Hickey,  166  U.  S. 
521,  17  Sup.  Ct.  661,  41  L.  Ed.  1101,  has  been  cited  and  pressed  upon 
us  as  if  it  established  some  new  rule  in  respect  to  what  constitutes  a 
proximate  cause  of  negligence.  This  is  a  misapprehension  of  the  case. 
In  that  case  counsel  sought  to  separate  the  cause  of  the  accident  into 
two  distinct  causes,  one  of  which  they  claimed  was  remote  and  the 
other  proximate.     The  court,  upon  the  peculiar  facts  of  the  case,  said : 

"The  two  so-called  negligent  acts  were  In  fact  united  In  producing  the  re- 
sult, and  they  made  one  cause  of  concurring  negligence  on  the  part  of  both 
•companies.  They  were  in  point  of  time  substantially  simultaneous  acts  and 
parts  of  one  whole  transaction,  and  It  would  be  Improper  to  attempt  a  sepa- 
ration in  the  manner  asked  for  by  the  counsel  for  the  horse  car  company." 
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Counsel  have  suggested  that  there  might  be  a  liability  for  the  action 
of  the  signal  man  at  the  tower,  between  the  two  tunnels,  in  permit- 
ting north-bound  trains  to  enter  tunnel  No.  26  while  the  deceased  was 
in  that  tunnel.  The  pleadings  raise  no  such  question,  nor  does  the 
evidence  show  the  signal  man  to  have  had  any  knowledge  of  deceased's 
presence  in  the  tunnel  when  he  signaled  trains  bound  north  that  the 
track  was  clear. 

Judgment  aflSrmed. 


(155  Fed.  92.) 

NATIONAL   ASS'N  OF   RY.   POSTAL  CLERKS   v.   SCOTT. 

(Circuit  Court  of  Appeals,   Second  Circuit    May  30,  1907.) 

No.  270. 

1.  Insurancb— AcrnoN  on  Accident  Folict— Bubden  and  Measuke  of  Proof. 

To  warrant  a  recovery  on  an  accident  policy  insuring  against  deatb 
only  when  it  results  alone  from  an  accidental  injury,  the  plaintiflf  most 
establish  two  fundamental  propositions:  First,  that  there  was  an  acci- 
dental injury;  and,  second,  that  it  alone  caused  the  death. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  voL  28,  Insurance,  { 
1721.] 

2.  Same— Pboof  of  Acoidentai.  Injijby— Suffioienot  of  Evidence. 

In  an  action  to  recover  for  the  death  of  an  insured  under  an  accident 
policy  or  certificate  which  provided  that  the  insurer  should  be  liable  for 
death  only  in  case  it  resulted  alone  from  bodily  injuries  received  through 
external,  violent  and  accidental  means,  the  plaintifT  was  not  entitled  to 
recover  where  the  sole  evidence  relating  to  the  receipt  of  any  accidental 
Injury  by  the  deceased  was  testimony  showing  that  some  three  months 
prior  to  his  death  there  was  a  discolored  spot  on  one  of  his  shins,  sev- 
eral inches  in  extent,  which  might  have  been  caused  by  a  bruise  or  an 
abrasion. 

[Ed.  Note. — For  cases  In  point,  see  Cent  Dig.  vol.  28,  Insurance,  { 
1721.] 

3.  Trial— DiBEonoN  of  Verdict— Insufficiency  of  Evidence. 

Under  the  rule  of  the  federal  courts,  a  court  should  direct  a  verdict 
where  the  evidence  produced  by  the  party  on  whom  rests  the  burden  of 
proof  is  insufiScient  to  sustain  a  verdict  in  his  favor. 

[Ed.  Note. — ^For  cases  in  point,  see  Cent  Dig.  vol.  46,  Trial,  H  376- 
380.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Western 
District  of  New  York. 

On  writ  of  error  to  the  Circuit  Court  for  the  Western  District  of 
New  York  to  review  a  judgment  entered  upon  the  verdict  of  a  jury  in 
favor  of  the  plaintiff  for  $3,420.40,  upon  a  certificate  of  insurance  for 
$3,000,  issued  by  the  defendant  to  Winfield  L.  Scott  for  the  benefit 
of  the  plaintiff,  who  was  his  wife. 

Edward  P.  White,  for  plaintiff  in  error. 
Carey  D.  Davie,  for  defendant  in  error. 

Before  LACOMBE,  TOWNSEND,  and  COXE,  Circuit  Jud.e*^?. 

COXE,  Circuit  Judge.  The  certificate  issued  to  Scott  provides  that 
if,  during  its  continuance,  he  shall  receive  bodily  injuries  "through 


Digitized  by  VjOOQ IC 


NATIONAL  ASS'n   OF  BY.  POSTAL  CLERKS  V.  SCOTT.  653 

external,  violent  and  accidental  means"  and  "if  death  shall  result  from 
such  injuries  alone  within  one  hundred  and  twenty  days  the  association 
will  pay  not  to  exceed  $3,000    *    *    *    to  Mary  A.  Scott,  his  wife." 

The  complaint  alleges  that  on  or  about  November  1,  1902,  at  the 
village  of  Cuba  "and  while  the  said  Winfield  L.  Scott  was  actually  en- 
gaged in  the  performance  of  his  duties  as  a  railway  postal  clerk  he 
received  severe  injuries  by  accidental,  external  and  violent  means, 
which  injuries  received  as  aforesaid  caused  the  death  of  said  Winfield 
L.  Scott  on  the  25th  day  of  January,  1903 ;  that  such  injury,  received 
as  aforesaid,  was  entirely  accidental,  and  that  the  same  was  the  cause 
of  the  death  of  said  Winfield  L.  Scott,  and  that  such  death  occurred 
within  the  period  of  one  hundred  and  twenty  days  after  the  occurrence 
of  such  injury." 

This  allegation  is  denied  by  the  answer,  the  defendant  alleging  that 
death  resulted  from  natural  causes. 

At  the  close  of  the  testimony  the  court  was  asked  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  the  plaintiflf  had  failed  to  prove 
a  case  of  death  from  accidental  causes.  The  court  was  at  first  disposed 
to  g^ant  the  motion,  saying : 

'*My  impression  is  tbat  there  is  no  evidence  here  of  accidental  death.  I 
think  I  must  slsVl  you  to  convince  me  that  this  death  was  caused  by  one  ot 
these  reasons  specified  in  the  policy  and  the  constitution  of  the  order.*' 

Subsequently,  however,  he  became  convinced  that  there  was  "some 
evidence  tending  to  show  that  prior  to  November  1,  1902,  the  decedent 
was  a  strong  healthy  man  not  afflicted  with  any  of  these  diseases  with 
which  he  was  subsequently  afflicted,"  and  concluded  to  submit  the 
case  to  the  jury. 

The  principal  question  litigated  was  this :  Did  the  assured  receive  on 
November  1, 1902,  an  accidental  injury,  and,  if  so,  did  death  result  from 
this  injury  alone? 

In  approaching  the  consideration  of  this  question  it  is  well  to  bear 
in  mind  that  the  law  places  upon  the  plaintiff  the  burden  of  establish- 
ing two  fundamental  propositions :  First,  that  there  was  an  accidental 
uijury;  and,  second,  tfiat  it  alone  caused  the  death  of  Scott. 

The  evidence  is  overwhelmingly  to  the  effect  that  prior  to  November, 
1902,  Scott  was  far  from  well ;  he  had  been  reduced  in  salary  and  plac- 
ed on  the  short  run  between  Salamanca  and  Homellsville,  instead  of 
the  long  one  between  Salamanca  and  Jersey  City.  During  the  seven 
years  prior  to  his  death  he  was  frequently  off  duty  on  account  of  sick- 
ness and  wrote  to  the  chief  clerk  explaining  the  cause  of  his  absence 
and  the  nature  of  his  illness*  as  shown  by  certificates  of  physicians  in- 
closed. Thus,  from  January  1  to  March  1,  1900,  Dr.  Lattin  certified 
that  he  was  suffering  from  "albuminuria,"  which  incapacitated  him 
from  attending  to  duty ;  from  April  30  to  May  31,  1902,  Dr.  Wilcox 
certified  that  he  was  unable  to  attend  to  his  duties  because  of  an  op- 
eration for  "double  hernia";  from  June  27  to  July  5,  1902,  he  was 
treated  by  Dr.  Miller  for  "congestion  of  the  liver  and  palpitation  of  the 
heart,"  and  from  November  4th  to  November  6th  he  was  suffering  from 
**heart  trouble,"  as  certified  to  by  Dr.  Bourne.  Dr.  Bozovsky,  of  Dun- 
kirk, attended  him  from  December  17,  1902,  to  December  30,  1902, 
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and  certified  that  his  ailment  was  "torpid  liver  and  nephritis,"  and 
the  same  physician  certifies  that  the  chief  cause  of  death  was  "neph- 
ritis," the  contributing  cause  being  "valvular  heart  trouble." 

Within  six  months  prior  to  November  1st,  therefore,  Scott,  who 
was  60  years  of  age,  had  been  treated  for  double  hernia,  congestion  of 
the  liver  and  palpitation  of  the  heart.  In  view  of  all  this  it  is  not  sur- 
prising that  July  5,  1902,  he  wrote  his  chief:  "Dr.  Miller  says  I  was 
pretty  near  a  goner  on  June  27th."  After  November  1st  there  are 
certificates  from  three  physicians  as  to  Scott's  maladies,  but  no  one  of 
them  mentions  an  accident  or  the  discovery  of  a  bruise  upon  one  of 
his  shin  bones.  On  November  6,  1902,  Scott  wrote  Chief  Wade:  "I 
was  taken  seriously  ill  Tuesday  night  (November  4).  My  heart 
rather  failed  me."  On  November  11th  and  13th  and  on  December 
1st  he  also  wrote  Wade,  but  in  none  of  these  was  there  any  allusion 
to  an  accident  or  a  bruise. 

Under  the  certificate  of  insurance  Scott  was  entitled  to  receive  "a 
sum  not  exceeding  $15.00  per  week  against  loss  of  time."  Although 
he  was  off  duty  for  12  weeks  after  November  1,  1902,  he  made  no  ap- 
plication for  an  allowance  and  did  not  mention  any  accident,  notwith- 
standing the  fact  that  he  wrote  to  the  defendant's  collector  paying  an 
assessment  about  November  20th. 

An  autopsy  was  made  February  4, 1903,  and  the  physician  who  made 
it  testified  as  follows : 

**I  examined  the  thorax  and  found  both  longs  in  a  state  of  congestion  and 
engorgement,  indicating  pneumonia  in  life.  The  left  pleura  was  adherent 
showing  that  an  old  pleurisy  had  existed.  The  heart  was  hypertrophled ;  the 
left  ventricle  being  greatly  thickened.  The  middle  valve  of  the  aorta  had  a 
calcareous  deposit  at  its  base  which  seriously  interfered  with  the  closing  of 
the  valve,  making  a  permanent  heart  leak.  The  aorta  just  above  the  valve 
had  a  patch  of  calcareous  degeneration  in  it  about  half  an  inch  long,  and 
there  were  several  other  smaller  patches  of  calcareous  degeneration  near  it 
in  the  vessels  beyond.  The  liver  was  simply  engorged  with  bile,  there  beinir 
an  impacted  stone  in  the  cystic  duct  pressing  on  the  conunon  duct  and  a  sup- 
purating gall  bladder.  Both  kidneys  showed  degenerative  processes,  the  cai)- 
sules  peeling  readily,  and  an  abscess  was  found  in  the  upper  part  of  the  leit 
kidney;  constricted  and  encysted  appendix.  Other  abdominal  organs  normal. 
From  what  I  saw  of  the  lungs  and  their  condition,  pneumonia  had  been  pres- 
ent at  the  time  of  death.  Pneumonia  of  both  lungs  of  the  degree  observed, 
together  with  the  weak  and  leaking  heart,  was  practically  of  a  fatal  nature. 
In  cases  of  serious  pneumonia,  a  weak  heart,  or  a  heart  such  as  that  of  the 
deceased,  Is  a  serious  additional  factor." 

To  find  that  Scott  was  a  strong  healthy  man  on  the  first  day  of  No- 
vember, 1902,  involves  the  conclusion  that  he  was  a  malingerer  and 
a  falsifier  and  that  the  physicians  who  certified  to  his  disabilities  were 
either  charlatans  or  incompetents.  On  the  contrary,  the  record  shows 
that  Scott  was  a  hard  working,  conscientious,  honest  man  and  that 
the  physicians  were  men  of  learning  and  high  standing  in  their  pro- 
fession. 

But,  let  it  be  assumed  that  there  was  sufficient  dispute  upon  the  tcs-^ 
timony  to  warrant  the  submission  of  the  question  as  to  his  previous 
health  to  the  jury,  how  then  stands  the  case?  The  entire  fabric  of 
the  defendant's  liability  is  built  upon  the  theory  that  Scott  received  an 
injury  on  November  1,  1902,  at  Cuba,  which  caused  his  death.    This 
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is  the  keystone  of  the  plaintiff's  case ;  if  it  be  removed  the  entire  struc- 
ture falls  to  the  ground.  We  have  searched  the  record  in  vain  for  evi- 
dence of  such  an  injury  or,  indeed,  of  any  injury,  on  that  day.  The 
plaintiff  testified  that  when  her  husband  left  home  on  the  last  day  of 
October  he  was  in  good  health,  with  no  wound  on  his  leg  and  that 
when  he  returned  at  4  o'clock  on  November  1st  he  appeared  sick,  feeble 
and  weary.  There  was  a  bruise  on  his  left  shin  five  or  six  inches  long 
and  two  or  three  inches  wide ;  it  looked  red.  Dr.  Mcintosh  saw  this 
bruise  in  November  but  did  not  examine  it  until  December.  He  thus 
describes  it: 

"It  was  very  much  discolored.  It  looked  as  though  the  skin  had  been 
rubbed  or  jammed  and  quite  badly  discolored.  The  discoloration  was  up 
and  down  the  leg.  It  might  have  been  five  or  six  inches  in  length  and  four 
or  five  wide,  about  that.  It  did  not  look  as  though  there  had  been  any  tear- 
ing through  the  skin,  to  get  down  through  the  whole  of  the  skin.*' 

When,  where  or  how  this  bruise  was  received  does  not  appear.  There 
is  no  proof  that  it  was  received  at  Cuba  on  November  1st.  In  fact  the 
testimony  of  the  trainmen  is  to  the  effect  that  Scott  performed  his  du- 
ties as  usual  that  day.  He  said  nothing  about  an  accident  and  they 
heard  of  none.  The  postal  clerk  at  Hornellsville,  in  whose  office 
Scott  was  required  to  register,  saw  him  November  1st.  He  also  saw 
him  on  his  next  trip,  November  3d.  He  said  he  was  going  to  Cat- 
taraugus to  vote.  On  the  night  of  election  day  he  went  to  Salamanca 
intending  to  take  his  usual  trip  in  the  morning.  That  night  he  was 
found  at  his  boarding  house,  in  Salamanca,  by  Dr.  Bourne  in  a  serious 
condition  from  which  he  was  aroused  by  hypodermics  of  strychnine 
and  digitalis.  On  the  6th  of  November  he  went  to  his  home  where 
he  remained  until  December  18th,  when  he  was  taken  to  the  home  of 
his  son,  at  Dunkirk,  where  he  remained  until  his  death. 

In  the  hypothetical  questions  addressed  to  the  medical  experts  the 
plaintiff's  counsel  assumes  that  Scott  received  an  external  injury  on 
November  1st  severe  enough  to  produce  shock  which  caused  all  the  oth- 
er ailments  which  resulted  in  his  death.  Indeed,  the  trial  proceeded 
from  beginning  to  end  upon  this  theory,  which  would  be  plausible 
enough  were  not  the  major  premise — injury  through  external,  vio- 
lent and  accidental  means — wholly  lacking. 

It  is  true  that  he  had  a  bruise  on  his  left  shin,  but  everything  else 
regarding  it  is  left  to  conjecture.  Instead  of  proving  an  injury  re- 
ceived at  Cuba  on  November  1st  severe  enough  to  produce  shock,  the 
presence  of  shock  caused  by  the  injury  and  nephritis  and  heart  disease 
resulting  from  shock,  the  plaintiff's  logic  is  in  the  inverse  order.  The 
argument  proceeds  on  the  following  hypotheses — that  death  on  Janu- 
ary 25,  1903,  was  caused  by  diseases  which  may  have  been  produced 
by  shock,  that  shock  may  be  caused  by  a  severe  external  injury,  that 
a  bruise  on  the  skin  indicates  an  external  injury,  therefore  Scott  must 
have  received  such  an  injury  on  November  1st  at  Cuba.  It  will  be  ob- 
served that  there  is  a  fatal  hiatus  between  the  fact  that  death  occurred 
and  the  conclusion  that  it  was  caused  alone  by  an  external  injury. 

We  are  of  the  opinion,  therefore,  that  the  court  should  have  directed 
a  verdict  for  the  defendant  on  the  gfround  that  the  plaintiff  had  not 
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sustained  the  onus  of  proving  that  Scott's  death  was  caused  alone  by 
external  violent  and  accidental  means. 

As  there  was  no  direct  proof  of  this  fundamental  fact  and  as  plain- 
tiflE's  contention  regarding  it  rested  only  upon  presumption  and  guess- 
work, it  was  the  duty  of  the  court  to  direct  a  verdict  for  the  defendant 

In  ComVs  v.  Clark,  94  U.  S.  278,  at  page  284,  24  L.  Ed.  59,  the  court 
says: 

'^Decided  cases  may  be  found  where  it  Is  held  that,  if  there  is  a  scintUla 
of  evidence  in  support  of  a  case,  the  judge  is  bound  to  leave  it  to  the  jury; 
but  the  modem  decisions  have  established  a  more  reasonable  rule;  to  wit, 
that,  before  the  evidence  is  left  to  the  Jury,  there  is  or  may  l>e  in  every  case  a 
preliminary  question  for  the  Judge,  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly  proceed  to  find  a 
verdict  for  the  party  producing  It,  upon  whom  the  burden  of  proof  is  imposed." 
North  Penn.  R.  Co.  v.  Com.  Nat.  Bank,  123  U.  S.  727,  733.  8  Sup.  Ct  266» 
81  L.  Ed.  287;  Anderson  Co.  Com'rs  v.  Beal,  113  U.  S.  227,  241,  5  Sup.  Ct 
483,  28  li.  Bd.  966;  Pleasants  v.  Fant,  22  Wall.  116,  22  L.  Ed.  780;  Treat  Mfg. 
Co.  V.  Standard  Steel  &  I.  Co.,  157  U.  8.  675,  15  Sup.  Ct  718,  39  U  Ed-  853; 
Cudahy  Packing  Co.  v.  Marcan,  106  Fed.  645.  45  C.  C.  A.  515,  54  L.  R.  A.  258; 
Penn.  R.  Co.  v.  Martin,  111  Fed.  686,  49  C.  C.  A.  474,  55  L.  R.  A.  361. 

Even  if  it  be  assumed  that  there  was  an  inj'ury  as  alleged  in  the  com- 
plaint it  is  doubtful  if  there  was  sufficient  evidence  to  go  to  the  jury 
upon  the  question  whether  or  not  the  injury  alone  caused  the  death. 
The  law  on  this  subject  is  well  stated  in  Masonic  Ass'n  v.  Shyock, 
73  Fed.  774,  20  C.  C.  A.  3,  as  follows: 

"The  burden  of  proof  was  upon  the  defendant  in  error  to  establish  the 
facts  that  William  B.  Shyock  sustained  an  accident,  and  that  that  accident 
was  the  sole  cause  of  his  death,  independently  of  all  other  causes.  If  Shyocl^ 
suffered  snch  an  accident,  and  his  death  was  caused  by  that  alone,  the  as- 
sociation agreed  by  this  certificate  to  pay  the  promised  indemnity.  But  if  he 
was  affected  with  a  disease  or  bodily  infirmity  which  caused  his  death,  the  as- 
sociation was  not  liable  under  this  certificate,  whether  he  also  suffered  an 
accident  or  not  If  he  sustained  an  accident,  but  at  the  time  it  occurred  be 
was  suffering  from  pre-existing  disease  or  bodily  infirmity,  and  if  the  acci- 
dent would  not  have  caused  his  death  if  he  had  not  been  affected  with  disease 
or  infirmity,  but  died  because  the  accident  aggravated  the  effects  of  the  dis- 
ease, or  the  disease  aggravated  the  effects  of  the  accident,  then  the  defend- 
ant is  not  liable,  because  the  express  contract  was  that  the  association  should 
not  be  liable  for  the  amount  of  the  insurance,  for  in  such  a  case  death  would 
not  be  the  result  of  accident  alone,  but  would  be  caused  partly  by  the  disease 
and  partly  by  the  accident" 

The  death  being  produced  by  Bright's  disease  assisted  by  valvular 
heart  trouble  it  is  difficult  to  perceive,  in  view  of  the  prior  difficulty 
with  the  heart,  how  it  can  be  said  that  the  injury  alone  caused  the 
death.  However,  we  prefer  to  rest  the  decision  upon  the  entire  ab- 
sence of  any  competent  proof  of  the  happening  of  the  alleged  acci- 
dent. 

The  judgment  is  reversed  and  a  new  trial  ordered. 
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a55  Fed.  385.) 

DERHAM  T.  DONOHUBL 

(arcoit  Ck>art  of  Appeals,  Eighth  Circuit    Jtdy  la  1907.) 

No.  2,447. 

1.  PLKADiifo— Amendment  Peemissible  Whebe  Vabianob  Immaterial. 

Where  the  variance  between  the  pleading  and  the  facts  which  the 
pleader  seeks  to  prove  is  so  slight  that  it  is  obvions  that  the  opposing 
party  could  not  have  been  misled  by  it  in  the  preparation  of  his  case  for 
trial,  it  is  the  duty  of  the  court  to  disregard  it  or  to  permit  an  amend- 
ment to  conform  the  pleading  to  the  proof  oifered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.  89,  Pleading,  |  1338.] 

2.  Bills  and  Notes— Notice  of  PBOTEerr— Sufpicienct. 

a  notice  of  protest  is  sufficient  which  by  express  terms  or  by  necessary 
implication  informs  the  indorser  of  the  identity  of  the  paper,  of  due  de- 
mand, of  its  prot^t  aud  of  its  dishonor. 

Mistakes  and  omissions  in  it  which  obviously  could  not  have  misled  or 
prejudiced  the  indorser  are  not  fatal. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig.  voL  7,  Bills  and  Notes, 
H  1129-1136.] 

6.  Same— Facts— Conclusion. 

A  certificate  of  deposit  dated  January  25,  1904,  due  January  25,  1905, 
was  duly  presented  for  payment  Payment  was  demanded  and  refused  on 
January  25,  1905.  Thereupon  a  notice  of  the  presentment  demand,  and 
dishonor  was  sent  to,  and  received  by,  the  indorser,  which  was  dated 
January  25, 1904,  when  it  should  have  been  dated  January  25,  1905,  which 
stated  that  the  demand  and  dishonor  were  on  the  day  of  the  date  of  the 
notice,  that  the  certificate  was  dated  January  25,  1905,  when  it  was  dated 
January  25,  1904,  and  it  omitted  to  recite  this  clause  which  was  in  the 
certificate,  "No  Interest  after  six  montha"  Held,  the  notice  sufficiently 
identified  the  certificate  and  notified  the  indorser  of  due  presentment,  de- 
mand, and  dishonor,  so  that  it  is  obvious  that  he  could  not  have  been  mis- 
led or  prejudiced  by  the  mistakes  in  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig.  vol.  7,  Bills  and  Notes, 
ff  1129-1136.] 

<Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Minnesota. 

D.  W.  Lawler  and  D.  F.  Lyons,  for  plaintiff  in  error. 
Thomas  H.  Quinn,  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS, 
District  Judge. 

SANBORN,  Circuit  Judge.  M.  P.  Donohue  recovered  a  judgment 
against  John  Derham,  the  indorser  of  a  certificate  of  deposit  issued 
by  the  First  National  Bank  of  Faribault,  and  the  defendant  sued  out 
this  writ  of  error  to  reverse  it 

The  first  alleged  error  specified  is  that  the  court  permitted  the 
plaintiflf  to  amend  his  amended  complaint  at  the  trial  when  the  cer- 
tificate and  indorsement  were  offered  in  evidence  by  inserting  in  the 
copy  of  the  certificate  set  forth  in  the  pleading  the  words,  "With  in- 
terest at  3  per  cent  per  annum,  no  interest  after  6  months,"  which  had 
been  omitted  from  the  complaint,  and  received  the  certificate  and  in- 
dorsement in  evidence.  But  the  statutes  of  Minnesota  provide  that: 
83C.aA.— 42 
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"No  rariance  betweoi  the  allegation  In  the  pleading  and  the  proof  Is  ma- 
terial, anleas  it  has  actually  misled  the  adverse  party  to  his  prejudice  in 
maintaining  his  action  or  defense  upon  the  merits.  Whenever  It  is  alleged 
that  a  party  has  been  so  misled,  that  fact  shall  be  proved  to  the  satisfaction 
of  the  court,  and  it  shall  be  shown  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  order  the  pleading  to  be  am^ided  upon  such  tarms 
as  may  be  Just"    General  Statutes  of  Minnesota  18d4,  §  5262. 

The  Supreme  Court  of  Minnesota  has  declared  that: 

"When  the  disagreem^it  between  the  facts  alleged  and  the  facts  proved 
or  sought  to  be  proved  is  so  slight  that  it  is  perfectly  obvious  that  the  ad- 
verse party  could  not  have  been  misled  in  his  preparation  for  trial,  the  vari- 
ance is  deemed  immaterial,  and  the  court  will  either  disregard  it  altc^ether 
or  order  an  immediate  amendment  without  costs."  Wilcox  Lumber  Co.  v. 
Ritteman,  88  Minn.  18,  02  N.  W.  472. 

The  case  in  hand  falls  under  this  rule.  The  certificate  of  deposit 
was  set  forth  correctly  in  the  original  complaint  and  its  execution  was 
admitted  by  the  answer;  but  the  words  "with  interest  at  3  per  cent, 
per  annum,  no  interest  after  6  months,"  were  omitted  from  the 
amended  complaint.  It  is  obvious  that  the  defendant  could  not  have 
been  misled  by  this  omission  in  his  preparation  for  the  trial,  and  it 
was  the  duty  of  the  court  below  to  permit  the  amendment  and  to  re- 
ceive the  certificate  and  indorsement  in  evidence  under  the  United 
States  statute  of  jeofails.  Rev.  St.  §  954  [U.  S.  Comp.  St.  1901,  p. 
6961 ;   Gen.  St.  Minn.  1894,  §§  5262,  5266. 

The  second  error  specified  is  that  the  court  rejected  evidence  that 
Stateler  agreed  with  Derham  to  take  the  certificate  of  deposit  as  an 
absolute  payment  of  its  face  value  for  a  part  of  the  purchase  price  of 
his  farm.  Stateler  sold  his  farm  to  Derham  about  December  16,  1904. 
Donohue  had  a  mortgage  on  the  farm  for  $4,599.  Derham  signed  this 
indorsement,  "Pay  to  ^e  order  of  M.  F.  Donohue,"  upon  the  certifi- 
cate, and  delivered  it  to  Donohue,  and  the  latter  released  his  mort- 
gage and  paid  over  to  Stateler  $401,  the  difference  between  the  prin- 
cipal of  the  debt  evidenced  by  the  certificate  and  the  amount  due  on 
his  mortgage.  The  agreement  between  Donohue  and  Stateler  was 
made  at  die  time  of  the  sale  of  the  farm  before  the  certificate  was  in- 
dorsed and  delivered  to  Donohue  and  was  not  communicated  to  the 
latter.  Counsel  argue  that  this  agreement  constituted  a  defense  to 
this  action  under  section  5157  of  Statutes  of  Minnesota  1894,  which 
reads : 

"In  the  case  of  an  assignment  of  a  thing  In  action,  the  action  by  the  assignee 
is  without  prejudice  to  any  set-off  or  other  defense  existing  at  the  time  of,  or 
before  notice  of,  the  assignment ;  but  this  section  does  not  apply  to  a  negotiable 
promissory  note  or  bill  of  exchange,  transferred  in  good  faith  and  upon  good 
consideration,  before  due." 

They  cite  in  support  of  their  contention  La  Due  v.  First  Naticmal 
Bank,  31  Minn.  33,  16  N.  W.  426.  In  that  case  the  payee  of  a  draft 
indorsed  it  to  one  Edison,  against  whom  the  drawer,  the  defendant  bank, 
had  an  offset.  After  the  draft  became  due  Edison  indorsed  it  and  it 
passed  by  subsequent  indorsements  to  the  plaintiff.  The  court  held  that 
the  indorsers  subsequent  to  Edison  took  it  subject  to  the  same  offset 
to  which  it  was  subject  in  his  hands.     But  the  action  in  that  case  was 
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upon  tfie  draft,  and  that  draft  had  passed  by  indorsement  through  Edi- 
son to  assignees  of  the  plaintiff.  In  the  case  in  hand  the  action  is 
not  upon  the  certificate  of  deposit  which  Derham  once  owned,  but  upon 
Derham's  indorsement  of  it.  That  indorsement  was  made  directly 
to  the  plaintiff  Donohue.  Whatever  the  relations  of  Stateler  and 
Derham  may  have  been,  there  never  was  any  contract  of  indorsement 
of  this  certificate  between  Derham  and  Stateler,  and  as  Stateler  was 
never  a  party  to,  or  the  owner  of,  such  a  contract,  he  was  never  the 
owner  or  assignor  of  the  thing  in  action  here  in  hand,  the  indorsement 
to  Donohue,  which  is  the  subject  of  this  action,  and  the  statute  invoked 
has  no  application  to  this  case.  The  evidence  of  the  agreement  be- 
tween Stateler  and  Derham  was  immaterial  and  inadmissible. 

About  the  16th  day  of  December,  1904,  in  the  negotiations  for 
the  indorsement  of  the  certificate  and  the  satisfaction  of  the  mort- 
gage Derham  informed  Donohue  that  if  he  would  hold  the  certificate, 
which  was  dated  January  25,  1904,  and  which  by  its  terms  drew 
interest  for  only  six  months,  until  January  25,  1905,  the  bank  would 
pay  a  year's  interest  upon  it.  Thereupon  they  went  together  to  the 
bank,  and  it  promised  to  pay  this  year's  interest  if  the  certificate  was 
held  until  January  25,  1905.  Donohue  agreed  with  Derham  to  hold 
it  until  that  time,  and  that  Derham  should  have  the  interest  which  the 
bank  would  then  pay,  and  Derham  indorsed  the  certificate.  Counsel 
argue  that  the  effect  of  this  agreement  was  to  substitute  Donohue  for 
Derham  in  the  latter's  relation  to  the  bank,  so  that,  if  the  bank  failed 
to  pay  the  certificate,  the  loss  was  Donohue's,  and  not  Derham's.  The 
position  is  untenable,  because  the  transaction  was  concluded  by  the 
execution  of  the  indorsement,  the  written  contract  by  Derham  to  pay 
the  certificate  on  due  demand  and  notice,  if  the  bank  did  not,  and  the 
delivery  of  this  contract  and  the  certificate  to  Donohue  by  Derham. 
That  indorsement  is  utterly  inconsistent  with  the  theory  that  Donohue 
took  the  chance  of  the  failure  of  the  bank.  It  is  in  writing,  its  terms 
and  legal  effect  are  certain,  and  it  must  prevail. 

Nor  is  the  contention  that  since  Donohue  did  not  demand  the  pay- 
ment of  the  certificate  until  January  25,  1905,  Donohue  assumed 
the  risk  of  the  insolvency  of  the  bank  meanwhile  and  thereby  re- 
leased Derham  from  his  indorsement,  more  persuasive,  because  Dono- 
hue delayed  his  demand  at  the  request  of  Derham  and  for  his  benefit, 
and  Derham  is  thereby  estopped  from  taking  advantage,  to  the  det- 
riment of  Donohue,  of  the  delay  which  he  caused. 

Finally,  counsel  insist  that  the  judgment  should  be  reversed  because 
in  the  notice  of  protest  its  date  was  January  25,  1904,  when  it  should 
have  been  January  25,  1905,  the  date  of  the  certificate  was  recited 
January  25,  1905,  when  it  should  have  been  recited  January  25,  1904, 
and  the  notice  failed  to  state  that  the  certificate  contained  the  words, 
**No  interest  after  6  months."  They  dte  the  following  authorities  in 
support  of  their  argument  that  this  notice  did  not  inform  Derham  of 
the  demand  and  refusal  of  payment  of  the  certificate  on  January  25^ 
1905,  when  it  fell  due :  Townsend  v.  Lorain  Bank  of  Elyria,  2  Ohio 
St.  345,  353,  360,  in  which  a  note  fell  due  on  June  4,  1849,  and  a 
notice  dated  June  2,  1849,  that  it  was  presented  and  dishonored  on 
that  day,  was  held  insufficient.     Ransom  v.  Mack,  2  Hill   (N.  Y.) 
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587,  38  Am.  Dec.  602,  wherein  a  notice  dated  July  4th,  that  a  note  was 
presented  and  dishonored  on  that  day  when  it  was  presented  and  dis- 
honored on  July  3d,  was  held  bad;  Etting  v.  Schuylkill  Bank,  2  Pa. 
365,  44  Am.  Dec.  205,  in  which  a  notice  dated  on  the  second  day 
of  grace  that  payment  of  the  note  had  been  demanded  and  refused 
on  that  day,  when  it  should  have  stated  that  the  demand  and  dis- 
honor were  on  the  next  day,  was  rejected;  Wynn  v.  Alden,  4  Denio 
(N.  Y.)  163,  where  a  notice  without  date  that  the  paper  was  pre- 
sented and  dishonored  on  "this  day"  was  held  bad;  and  Tevis  v. 
Wood,  5  Cal.  393,  in  which  a  notice  that  the  demand  and  dishonor 
were  one  day  too  late  was  held  insufficient  It  is  conceded  that 
these  decisions  strongly  tend  to  sustain  the  contention  of  counsel 
There  are,  however,  decisions  to  the  contrary.  Ontario  Bank  v. 
Petrie,  3  Wend.  457;  Crocker  v.  Getchell,  23  Me.  392;  Journey  v. 
Pierce,  2  Houst.  (Del.)  176;  2  Daniel  on  Neg.  Inst.  §  984;  Tiede- 
mann  on  Commercial  Paper,  §  346.  The  rule  upon  this  subject  which 
prevails  in  the  federal  courts  was  stated  by  Story,  J.,  in  Mills  v. 
United  States  Bank,  11  Wheat.  431,  436,  6  L.  Ed.  512,  in  answer  to 
a  contention  that  a  notice  was  fatally  defective  because  it  did  not  state 
who  was  the  holder  of  the  paper,  because  it  misdescribed  the  date  of 
the  note  and  because  it  did  not  state  that  the  demand  had  been 
made  at  the  bank  when  the  note  was  due.     He  said : 

"No  form  of  notice  to  an  indorser  has  been  prescribed  by  law.  The  whole 
object  of  it  is  to  Inform  the  party  to  whom  it  is  sent  that  payment  has  been 
refused  by  the  malier,  that  he  is  considered  liable,  and  that  payment  is  ex- 
pected of  him.  It  is  of  no  consequence  to  the  Indorser,  who  Is  the  holder, 
as  he  is  equally  bound  by  the  notice,  whomsoever  he  may  be,  and  it  is  time 
enough  for  him  to  ascertain  the  true  title  of  the  holder  when  he  is  called 
upon  for  payment  The  objection  of  misdescription  may  be  disposed  of  in  a 
few  words.  It  cannot  he  for  a  moment  maintained  that  every  variance,  how- 
ever immaterial,  is  fatal  to  the  notice.  It  must  be  such  a  variance  as  con- 
veys no  sufficient  knowledge  to  the  party  of  the  particular  note  which  has 
been  dishonored.  If  It  does  not  mislead  him,  if  it  conveys  to  him  the  real 
fact,  without  any  doubt,  the  variance  cannot  be  material,  either  to  guard  his 
rights  or  avoid  his  responsibility.  ♦  ♦  ♦  The  last  objection  to  the  notice  is 
that  it  does  not  state  that  payment  was  demanded  at  the  bank  when  the  note 
became  due.  It  is  certainly  not  necessary  that  the  notice  should  contain  such 
a  formal  allegation.  It  is  sufficient  that  it  states  the  fact  of  nonpayment 
of  the  note,  and  that  the  holder  looks  to  the  indorser  for  indemnity.  Whether 
the  demand  was  duly  and  regularly  made  is  matter  of  evidence,  to  be  estab- 
lished at  the  triaL  If  it  be  not  legally  made,  no  averment,  however  accurate, 
will  help  the  case ;  and  a  statement  of  nonpayment  and  notice  is,  by  necessary 
implication,  an  assertion  of  right  by  the  holder,  founded  upon  his  having  com- 
plied with  the  requisitions  of  law  against  the  indorser." 

This  decision  has  been  generally  followed,  and  these  rules  may  be 
said  to  be  established  in  the  national  courts  and  to  prevail  in  many  of 
the  state  courts.  Any  notice  of  protest  is  sufficient  which  by  ex- 
press terms  or  by  necessary  implication  conveys  information  to  the 
indorser  of  the  identity  of  the  paper  and  that  upon  presentment,  when 
due,  payment  has  been  neglected  or  refused.  Mistakes  and  omissions 
in  a  notice  which  obviously  could  not  have  misled  or  prejudiced 
an  indorser  are  not  fatal  to  it.  Bank  v.  Swann,  9  Pet  33,  46,  9 
L.  Ed.  40 ;  Bank  v.  Watterson,  2  Fed.  Cas.  No.  941 ;  Cooper  v.  Gibbs. 
6  Fed.  Cas.  No.  3191;    Hodges  v.  Shuler,  22  N.  Y.  114;    Gates  v. 
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Beecher,  60  N.  Y,  518,  527,  19  Am.  Rep.  207;  Youngs  v.  Lee,  12 
N.  Y.  551;  Bank  of  Cooperstown  v.  Woods,  28  N.  Y.  561,  566; 
Smith  V.  Whiting,  12  Mass.  6,  7  Am.  Dec.  25 ;  Housatonic  Bank  v. 
Laflin,  6  Cush.  (Mass.)  646,  548;  Cayuga  County  Bank  v.  Warden, 
1  N.  Y.  413,  417 ;  Rochester  Bank  v.  Gould,  9  Wend.  280. 

In  the  cases  cited  for  the  plaintiff  in  error  the  dates  of  the  notices 
and  the  dates  therein  named  on  which  the  demands  and  dishonors 
were  averred  were  within  a  few  days  of  the  due  dates  of  the  respec- 
tive pieces  of  paper,  so  that  the  indorsers  might  have  inferred  that 
the  demands  and  presentments  were  made  on  the  wrong  days.  But 
in  the  case  before  us  the  indorser  knew  that  the  certificate  which  he 
had  indorsed  was  dated  on  January  25,  1904,  that  it  was  due  on 
January  25,  1905,  and  that  he  received  this  notice  a  short  time  after 
the  latter  date.  The  notice  was  dated  January  25,  1904,  and  stated 
that  on  that  day  the  certificate  was  duly  presented  for  payment  and 
that  payment  was  demanded  and  refused.  Derham  knew  that  this 
was  a  mistake,  for  he  knew  that  the  certificate  was  issued  to  him 
and  that  he  himself  had  possession  of  it  on  that  day.  Thus  he  knew 
it  could  not  have  been  presented  on  the  day  stated  in  the  notice. 
He  knew  that  it  fell  due  on  January  25,  1905,  and  that  the  purpose  of 
this  notice  was  to  inform  him  of  its  presentment  and  dishonor.  "A 
statement  of  nonpayment  and  notice,"  says  Mr.  Justice  Story  in  Mills 
V.  United  States  Bank,  "is,  by  necessary  implication,  an  assertion  of 
right  by  the  holder,  founded  upon  his  having  complied  with  the  requisi- 
tions of  law  against  the  indorser."  It  is  plain  that  the  mistake  in 
the  recital  of  the  date  of  the  certificate  in  the  notice  and  its  failure 
to  contain  the  clause,  "No  interest  after  six  months,"  could  not  have 
misled  Derham  as  to  the  identity  of  the  paper,  and  there  is  no  ra- 
tional escape  from  the  conclusion  that  by  the  terms  of  the  notice 
and  the  necessary  implication  therefrom  it  sufficiently  informed  him 
of  the  presentment,  demand,  and  dishonor  of  the  certificate  on  the 
day  when  it  fell  due. 

The  judgment  below  must  accordingly  be  affirmed;  and  it  is  so 
ordered. 

HOOK,  Circuit  Judge  (specially  concurring).  I  concur  in  the  result 
in  this  case,  and  in  what  is  said  excepting  as  to  the  application  of  the 
Minnesota  statute  of  amendments.  Congress  has  prescribed  a  rule 
sufficient  for  the  guidance  of  national  courts  in  this  particular. 


(155  Fed.  389.) 

COLLIN  COUNTY  NAT.  BANK  OF  McKINNET,  TEX.,  v.  HUGHES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    July  10,  1907.) 

No.  2,6J1. 

.t.  Appeai,  and  Ebbob— Decision— Questions  Pbesentbd  by  Reoobd. 

Legal  Issues  other  than  the  one  specifically  presented  for  determinatlott 
may  properly  be  considered  and  determined  by  an  appellate  court,  \7here 
they  naturally  arise  and  are  pertinent  to  the  question  at  issue  and  to 
further  proceedings  in  the  trial  court 
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2.  CJouRTs— Federal  Couirrs—JuBsi diction  to  Enforce  JuDoiorNTS. 

The  Jurisdiction  of  a  national  court  over  a  controyersy  ooce  lawfully 
acquired  Includes  tlie  poww  to  ^iforce  Its  Judgment  or  decree,  and  this 
power  may  not  be  destroyed  or  restrained  by  the  legislation  or  la<^  at 
legislation  of  the  states. 

8.  Same— Writ  of  Scire  Facias  to  Revive  a  Judgment. 

A  Circuit  Court  of  the  United  States  has  power  to  Issue  its  writ  of 
scire  facias  to  revive  its  Judgment  and  to  prescribe  a  reasonable  method 
of  service  thereof  without  the  district  where  the  Judgment  defendant 
has  d^arted  therefrom.  Such  power  is  derived  from  the  Constitxitlon 
and  Rev.  St  {  716  [U.  S.  Comp.  St  1901,  p.  580],  and  cannot  be  restrain- 
ed, limited,  or  rendered  less  efficacious  by  the  statutes  of  a  state. 

4.  Same— Mode  of  Service. 

The  conformity  act  (Rev.  St  SS  914,  915,  916  [U.  S.  Comp.  St  1901.  p. 
684])  empowers  a  Circuit  Court  to  use  a  similar  remedy  to  that  provid- 
ed by  a  state  statute  to  enforce  its  Judgments,  but  does  not  require  it  to 
follow  the  method  prescribed  by  a  state  statute  in  serving  a  writ  of  scire 
facias  to  revive  a  Judgment  on  a  nonresident  defendant  if  it  deems  such 
method  insufficient 

[Ed.  Note. — State  laws  as  rules  of  decision  in  federal  courts,  see  notes 
to  Wilson  V.  Perrin,  11  C.  C.  A.  71,  and  Hill  v.  Hite,  29  C.  a  A.  553.] 

On  Petition  for  Rehearing. 

For  former  opinion,  see  152  Fed.  414,  81  C.  C.  A.  656. 

Clayton  C.  Dorsey  and  William  V.  Hodges,  for  the  motion. 

Before  SANBORN,  HOOK,  and  ADAMS,  Circuit  Judges. 

SANBORN,  Circuit  Judge.  Counsel  for  Hughes  have  made  a 
motion  for  a  rehearing  of  this  case  upon  four  grounds:  (1)  That 
what  is  said  in  the  opinion  with  reference  to  the  practice  upon  a  w^rit 
of  scire  facias  to  revive  a  judgment  is  obiter  dictum ,  (2)  that  the  use 
of  the  writ  of  scire  facias  to  revive  a  judgment  is  abolished  in  Colo- 
rado, except  in  the  manner  prescribed  by  the  statutes  of  that  state; 
(3)  that  the  method  of  service  of  the  writ  is  prescribed  exclusively 
by  the  statute  of  Colorado,  and  that  it  may  not  be  otherwise  served 
by  the  direction  of  the  federal  court  to  revive  a  judgment  of  that 
court  in  that  state;  and  (4)  that  the  service  of  the  writ  personally 
outside  of  the  district  of  Colorado  will  not  be  due  process  of  law 
under  the  decision  in  Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  Ed.  665. 

1.  What  was  said  in  the  opinion  upon  the  questions  challenged  was 
appropriate  and  logical  in  its  relation  to  the  decision  of  the  actual 
issue  presented,  to  wit,  whether  or  not  the  order  assailed  in  this 
case  was  a  final  order.  While  the  specific  legal  issues  other  than 
the  latter  question  were  not  expressly  presented  for  adjudication, 
they  naturally  arose  and  were  properly  considered  in  view  of  the  con- 
dition of  the  case  and  the  necessity  of  proper  action  by  the  court 
below. 

2.  The  jurisdiction  of  a  national  court  over  a  controversy  once 
lawfully  acquired  includes  the  power  to  enforce  its  judgment  or  de- 
cree, and  this  power  may  not  be  destroyed  or  restrained  by  the  legis- 
lation or  lack  of  legislation  of  the  states,  because  it  is  granted  by 
the  Constitution  and  the  acts  of  Congress,  which  are  the  supreme 
law  of  the  land.  Barber  Asphalt  Pav.  Co.  v.  Morris,  6(5  C.  C.  A.  55, 
59,  132  Fed.  945,  949.    The  writ  of  scire  facias  to  revive  a  judgment 
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IS  founded  upon  the  statute  of  2  Westminster,  c.  45,  enacted  in  the 
thirteenth  year  of  Edward  I,  or  the  year  1285.  A  scire  facias  to 
revive  a  judgment  is  a  continuance  of  the  original  action,  and  is  not 
a  new  action.  The  practice  under  the  common  law  in  case  the  writ 
of  scire  facias  could  not  be  served  upon  the  defendant  was  to  render 
judgment  of  fiat  executio  upon  two  returns  of  nihil.  But  Chief  Jus- 
tice Beasley  in  delivering  the  opinion  of  the  Supreme  Court  of  New 
Jersey  in  Elsasser  v.  Haines,  52  N.  J.  Law,  10,  18  Atl.  1095,  1098, 
said,  and  it  is  a  rational  statement,  that  there  is  no  substantial  dif- 
ference between  the  judgment  fiat  executio  and  the  judgment  quod 
recuperet.  So  that  it  does  not  seem  to  be  material  to  notice  the 
form  which  the  judgment  in  the  case  at  bar  may  take  under  the  scire 
facias  issued.  In  the  eighteenth  volume  of  the  Encyclopedia  of 
Pleading  and  Practice,  at  page  1055,  the  statement  is  made  that  scire 
facias  to  revive  a  judgment  is  the  usual  method  unless  another  is 
provided. 

In  1789  the  Congress  granted  to  the  Supreme  Court  and  the  Cir- 
cuit and  District  Courts  of  the  United  States  the  power  to  issue  writs 
of  scire  facias.  Rev.  St.  §  716  [U.  S.  Comp.  St.  1901,  p.  580].  In 
1822  in  Delano  v.  JopHng,  1  Litt.  (Ky.)  118,  120,  the  Court  of  Ap- 
peals of  Kentucky  held  that  a  judgment  rendered  in  the  state  of  Vir- 
ginia on  a  scire  facias  against  special  bail  upon  two  returns  of  nihil 
was  entitled  to  full  faith  and  credit  in  the  state  of  Kentucky,  and 
sustained  an  action  for  judgment  upon  it.    That  court  said: 

"A  scire  facias  is  styled  a  Judicial  writ,  viz.,  a  writ  for  the  purpose  of 
effectuating  what  has  already  been  decided,  or,  in  case  of  bail,  to  compel  the 
bail  to  perform  that  which  he  hath  solemnly  undertaken  of  record;  and  the 
reason  why  the  bail  is  summoned  at  all  is  out  of  abundant  caution  and  tender 
regard  to  his  rights,  for  the  purpose  of  allowing  him  to  show  some  matter 
which  may  have  arisen  since  his  undertaking,  and  which  may  exonerate  him. 
Hence  he  Is  summoned  to  answer  matters  of  record,  and  the  Judgment  ren- 
dered of  record  after  his  undertaking,  against  his  principal,  is  conclusive 
against  him.  There  is  therefore  no  necessity  of  taking  the  same  care  to 
bring  him  into  court,  in  order  to  subject  him  to  his  undertaking,  as  there  is 
with  regard  to  defendants  in  original  actions,  where  the  matters  In  con- 
troversy are  entirely  en  pais,  and  have  never  been  settled  or  ascertained  by 
judicial  determination." 

In  1858,  in  Battey,  Ex'r,  v.  Holbrook,  77  Mass.  212,  the  Supreme 
Judicial  Court  of  that  commonwealth  decided  that  after  judgment  had 
been  rendered  against  a  defendant,  and  he  had  removed  from  the 
local  jurisdiction  of  the  court,  the  writ  of  scire  facias  might  still  is- 
sue, "for,"  said  the  court,  "the  suit  is  in  fact  still  pending  in  court,  its 
remedy  yet  incomplete,  and  to  be  enforced  as  and  when  new  breaches 
occur." 

In  1840  one  Comstock  recovered  a  judgment  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Rhocje  Island  in  an  action  of 
debt  in  which  the  defendant  had  been  duly  served  with  process.  In 
1859  a  writ  of  scire  facias  was  sued  out  upon  that  judgment  in  Rhode 
Island,  and  was  served  personally  upon  the  defendant  in  the  state  of 
Massachusetts,  to  which  state  he  had  moved  and  in  which  he  was 
then  residing.  In  1860  an  action  was  brought  upon  this  second  judg- 
ment in  one  of  the  trial  courts  of  Massachusetts,  and  the  plaintiff  re- 
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covered.    Upon  a  writ  of  error  the  Supreme  Judicial  Court  of  Massa- 
chusetts affirmed  the  judgment    It  said: 

**Tbe  scire  facias  was  not  a  new  action,  bat  a  continuation  of  the  old  ona 
Wright  V.  Nutt,  1  T.  R,  389.  It  was  indeed  necessary  that  notice  thereof 
should  be  given  to  the  defendant  before  Judgment  thereon  could  legally  be  ren- 
dered. But,  as  the  law  prescribed  no  form  of  notice  to  a  defendant  out  of  the 
district  where  the  court  was  held,  it  was  for  the  court  to  cause  such  no- 
tice to  be  given  as  should  be  reasonable  and  enable  him  to  appear  and  def^d 
bis  rights.  The  notice  given  to  the  defendant  was  actual,  personal,  and  season- 
able, and  though  it  was  not  in  any  form  which  had  been  ordered  by  the 
court,  and  was  not  proved  by  a  return  of  an  officer  of  the  court,  as  such  officer, 
but  by  his  affidavit,  yet  it  was  adopted  by  the  court  as  sufficient;  and  the 
Judj?ment  thereafter  rendered  must  be  deemed  vaUd,  and  this  action  thereon 
be  sustained.  The  Circuit  Court  could  not  be  ousted  of  its  Jurisdiction  by  the 
absence  of  the  defendant  from  the  district  in  which  the  action  was  pending.** 
Comstock  V.  Holbrook,  82  Mass.  Ill,  113. 

In  this  state  of  the  law  and  the  practice  the  territory  of  Colorado 
in  the  year  1861  enacted  a  statute  to  the  effect  that  the  common  law 
of  England  and  all  acts  and  statutes  of  the  British  Parliament  prior 
to  the  fourth  year  of  James  I,  of  a  general  nature  and  not  load  to 
that  kingdom,  should  be  the  rule  of  decision  and  be  considered  in 
full  force  until  repealed  by  legislative  authority.  2  Mills'  Ann.  St 
§  4184.  There  can  be  no  doubt  that,  under  the  common  law,  the  fore- 
going statutes  and  decisions,  and  the  established  practice,  the  Circuit 
Court  of  the  United  States  had  power  to  issue  its  writ  of  scire  facias 
and  to  prescribe  a  reasonable  method  of  service  thereof  without  the 
district  of  the  court  where  a  defendant  in  a  judgment  had  departed 
from  its  district.  In  1877  the  Legislature  of  Colorado  provided  that 
a  judgment  in  a  civil  action  might  be  revived  by  filing  a  petition,  is- 
suing an  order  to  show  cause  and  serving  it  on  the  defendant  in  the 
same  manner  as  summonses  were  required  to  be  served  in  civil  actions. 
Mills'  Ann.  Code,  §§  241-244.  The  statutes  of  Colorado  also  pro- 
vided that  a  summons  in  a  civil  action  might  be  served  by  publication 
where  the  defendants  were  not  residents.  Mills'  Ann.  Code,  §>  41. 
At  the  time  of  the  issue  of  this  scire  facias  there  was  a  rule  of  the 
court  below  in  force  in  the  district  of  Colorado,  to  the  effect  that: 

"Writs  of  execution  and  other  final  process  issued  on  Judgments  and  decrees 
rendered  in  this  court  and  the  proceedings  thereon  had  shall  be  the  same, 
except  their  style,  as  are  now  or  may  be  hereafter  used  in  the  highest  court 
of  original  and  general  Jurisdiction  in  this  state." 

But  this  rule  is  not  controlling  in  the  issue  and  service  of  writs  of 
scire  facias  because  they  are  not  writs  of  execution  or  other  final 
process,  nor  are  they  proceedings  thereon  had,  and,  even  if  the  rule 
were  applicable,  it  would  still  be  within  the  power  of  the  court  be- 
low to  vary  its  process  and  its  manner  of  service  by  order  so  as  to 
attain  the  ends  of  justice. 

It  will  be  perceived  from  the  statutes  and  decisions  which  have 
been  cited  that  the  power  to  issue  the  writ  of  scire  facias  and  to  serve 
it  in  such  manner  as  the  court  below  deemed  wise  and  reasonable 
was  vested  in  that  court  prior  to  the  Colorado  act  of  1877  and  that 
no  additional  power  was  granted  by  that  act. 

In  Elsasser  v.  Haines,  52  N.  J.  Law,  10,  18  Atl.  1095,  Chief  Justice 
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Beasley,  in  an  exhaustive  and  learned  opinion  which  he  delivered  In 
the  year  1889  for  the  Supreme  Court  of  New  Jersey,  expressed  the 
opinion  of  that  court  that  a  judgment  upon  two  returns  of  nihil  up- 
on a  scire  facias  issued  in  the  state  of  Pennsylvania  upon  a  bail  bond 
wa?  according  to  the  course  of  the  common  law  and  of  the  law  of 
that  state,  and  was  conclusive  in  the  state  of  New  Jersey  and  the  ac- 
tion upon  it  was  sustained. 

Counsel  insist  that  this  proceeding  by  scire  facias  cannot  be  sus- 
tained, and  they  cite  in  support  of  their  view  Humiston  v.  Smith, 
21  Cal.  129,  135,  Cameron  v.  Young,  6  How.  Prac.  (N.  Y.)  372^ 
Hughes  V.  Shreve,  60  Ky.  647,  and  De  Baca  v.  Wilcox,  68  Pac.  922, 
923,  11  N.  M.  346,  decisions  which  hold  that  the  writ  of  scire  facias 
to  revive  a  judgment  is  abolished  in  these  various  jurisdictions  by  the 
provisions  of  their  codes  that  there  shall  be  one  form  of  civil  action. 
It  is  enough  to  say  in  answer  to  these  opinions  that  they  do  not  apply 
to  suits  or  proceedings  in  the  national  courts,  that  this  court  has  pre- 
viously expressed  a  different  opinion,  and  that  its  view  has  been  sus- 
tained by  the  Supreme  Court.  U.  S.  v.  Insley,  64  Fed.  221,  223,  4 
C.  C.  A.  296,  298 ;   Insley  v.  U.  S.,  160  U.  S.  512,  14  Sup.  Ct.  158, 

37  L.  Ed.  1163.  The  same  conclusion  was  earlier  adopted  in  England. 
2  Coke's  Inst.  472.  In  Brown  v.  Wygant  &  Leeds,  163  U.  S.  618, 
16  Sup.  Ct.  1169,  41  L.  Ed.  284,  the  Supreme  Court  held  that  two 
returns  of  nihil  constituted  sufficient  service  upon  a  resident  of  a 
state. 

There  are  decisions  cited  by  counsel  which  determine  other  ques- 
tions, but  none  have  been  brought  to  our  attention  which  hold  that 
a  Circuit  Court  may  not  issue  and  direct  the  manner  of  service  of  a 
writ  of  scire  facias  upon  its  own  judgment  so  as  to  warrant  it  in  en- 
tering a  judgment  of  revivor  thereon.  In  Owens  v.  Henry,  161 
U.  S.  642,  16  Sup.  Ct.  693,  40  L.  Ed.  837,  however,  the  Supreme 
Court  decided  that  a  judgment  upon  two  returns  of  nihil  in  the  state 
of  Pennsylvania  upon  a  scire  facias  to  revive  a  judgment  of  a  court 
of  that  state  would  not  sustain  an  action  upon  the  revived  judgment 
in  the  state  of  Louisiana  when  the  original  judgment  had  become 
barred  by  the  statute  of  the  latter  state.  The  court  held  that,  if  the 
scire  facias  was  a  new  action,  there  was  no  sufficient  service  because 
the  defendant  was  a  resident  of  Louisiana  at  the  time  of  the  returns 
and  had  received  no  notice,  and  that,  if  it  was  a  continuance  of  the 
original  action,  the  effect  of  the  judgment  of  revivor  was  to  keep  in 
force  the  local  lien  in  the  state  of  Pennsylvania,  and  that  it  did  not 
have  the  effect  to  remove  the  bar  of  the  statute  of  limitations  in  the 
state  of  Louisiana.  In  Bickerdike  v.  Allen,  157  111.  95,  41  N.  E.  740, 
29  L.  R.  A.  782,  may  be  found  a  decision  that  the  service  of  a  writ 
of  scire  facias  issued  upon  a  judgment  in  another  state  upon  a  resi- 
dent of  the  state  of  Illinois  by  publication  in  the  other  state  would 
not  sustain  an  action  upon  the  judgment  of  revivor  rendered  thereon 
in  the  state  of  Illinois  under  the  doctrine  of  Pennoyer  v.  Neff,  96  U. 
S.  714,  24  L.  Ed.  665.    And  there  is  an  opinion  in  Weaver  v;  Boggs, 

38  Md.  266,  that  a  judgment  of  revivor  on  two  returns  of  nihil  in 
the  state  of  Pennsylvania  will  not  sustain  an  action  upon  the  judg- 
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ment  of  revivor  in  the  state  of  Maryland  after  its  statute  of  limita- 
tions has  run. 

A  careful  review  and  reconsideration  of  these  authorities  show 
that  the  common  law,  the  practice  under  it,  and  the  decisions  of  the 
courts  that  a  judgment  of  revivor  may  be  rendered  in  the  jurisdic- 
tion in  which  the  original  judgment  was  recorded  upon  the  issue  of 
a  writ  of  scire  facias  and  its  service  in  such  manner  as  the  court  may 
direct  upon  the  defendant  who  is  without  the  territorial  jurisdiction 
of  the  court  in  which  the  record  remains,  is  undisputed.  But  there 
is  a  controversy  among  the  authorities  over  the  effect  of  such  a 
judgment  in  the  state  of  the  residence  of  the  defendant  at  the  time 
the  writ  of  scire  facias  is  served  upon  him.  That  controversy  is 
not  presented,  and  will  not  be  presented  in  this  case,  and  hence  it  is 
unnecessary  farther  to  consider  it. 

But  counsel  contend  that  the  act  of  conformity  compelled  the  Cir- 
cuit Court  to  adhere  to  the  method  of  service  of  the  writ  of  scire 
facias  prescribed  by  the  statutes  of  Colorado.  There  are  two  an- 
swers to  this  contention.  The  first  is  that  the  power  of  the  Circuit 
Court  to  issue  and  to  serve  its  writ  of  scire  facias  was  derived  from 
the  Constitution  and  the  act  of  Congress,  and  that  it  cannot  be  re- 
strained, limited,  or  made  less  efficacious  by  the  statutes  of  the  state. 
The  second  is  that  the  act  of  conformity  does  not  require  the  Circuit 
Court  to  follow  the  method  of  service  of  its  writ  prescribed  by  the 
act  of  Colorado  of  1877.  Three  sections  of  the  conformity  act  are 
discussed  by  counsel.  Section  914,  Rev.  St.  [U.  S.  Comp.  St  1901, 
p.  684]  is  mandatory.  It  declares  that  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  dvil  causes  other  than  equity  and 
admiralty  cases  shall  conform  as  near  as  may  be  to  the  practice,  plead- 
ings, and  forms  and  modes  of  proceeding  existing  in  like  causes  in  the 
state  courts.  It  has  no  application  to  this  case  because  it  relates  ex- 
clusively to  proceedings  before  judgment.  It  may  not  be  futile  to 
notice  the  fact,  however,  that  this  is  the  most  peremptory  section  of 
this  act,  and  that  nevertheless  the  Supreme  Court  and  this  court  have 
held  that  strict  conformity  to  the  practice  and  proceedings  in  the 
state  courts  is  impracticable,  and  that  this  section  does  not  require 
the  courts  of  the  United  States  to  adopt  any  rule  of  pleading,  practice, 
or  procedure  enacted  by  state  statute  or  announced  by  the  decision 
of  a  state  court  which  would  restrict  their  jurisdiction  or  unwisely 
encumber  the  administration  of  justice  in  their  tribunals.  O'Connell 
V.  Reed,  5  C.  C.  A.  586,  592,  56  Fed.  531,  536 ;  Shepard  v.  Adams, 
168  U.  S.  618,  18  Sup.  Ct.  214,  42  L.  Ed.  602.  Thus  it  has  been  held 
that  a  variance  from  the  state  practice  in  (1)  the  signature  of  the 
summons  (Martin  v.  Criscuola,  10  Blatch.  211,  Fed.  Cas.  No.  9,159; 
Dwight  V.  Merritt  [C.  C]  4  Fed.  614)  ;  (2)  its  service  by  a  private 
party  (Schwabacker  v.  Reilly,  .2  Dill.  127,  Fed.  Cas.  No.  12,501); 
(3)  the  time  and  form  and  character  of  the  charge  to  the  jury  (Rail- 
way Co.  V.  Horst,  93  U.  S.  291,  300,  23  L.  Ed.  898;  Association  v. 
Barry,  131  U.  S.  100,  120,  9  Sup.  Ct.  756,  33  L.  Ed.  60)  ;  (4)  the 
motions  for  new  trials  (Missouri  Pac.  Ry.  Co.  v.  Chicago  &  A.  Rv. 
Co.,  132  U.  S.  191,  10  Sup.  Ct.  65,  33  L.  Ed.  309) ;   (5)  the  effect  of 
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a  special  appearance  (Southern  Pac.  Co.  v.  Denton,  146  U.  S.  202, 
13  Sup.  Ct.  44,  36  L.  Ed.  942)  ;  (6^  the  method  of  reviewing  judg- 
ment; and  (7)  the  time  within  which  an  answer  should  be  made 
after  service  of  the  summons,  and  variances  in  many  other  respects, 
constitute  no  violation  of  this  peremptory  section. 

Section  915  provides  that  in  common-law  cases  in  the  Circuit  and 
District  Courts  the  plaintiff  shall  be  entitled  to  similar  provisional 
remedies  as  those  provided  by  the  laws  of  the  state  in  which  tlie 
courts  are  held,  and  that  the  (Jircuit  and  District  Courts  may  by  gen- 
eral rules  adopt  state  laws  with  reference  thereto.  Section  916  pro- 
vides that  the  party  recovering  a  judgment  in  any  common-law  cause 
in  the  Circuit  or  District  Court  shall  be  entitled  to  similar  remedies 
on  the  same  by  execution  or  otherwise  to  reach  the  property  of  the 
judgment  debtor  to  those  that  are  provided  in  like  causes  by  the  laws 
of  the  state  in  which  such  court  is  held,  or  by  any  such  laws  as  are 
thereafter  enacted  which  may  be  adopted  by  general  rules  of  such  Cir- 
cuit or  District  Court,  and  that  such  courts  may  from  time  to  time 
by  general  rules  adopt  such  state  laws  as  may  thereafter  be  in  force  in 
such  state.  It  will  be  noticed  that  these  sections  do  not  limit  the  power 
of  the  court  to  determine  how  its  process  shall  be  served  after  judg- 
ment, but  only  provide  that  the  parties  shall  be  entitled  to  similar 
remedies  to  those  provided  in  like  cases  by  the  laws  of  the  state. 
The  Supreme  Court  has  held  that  only  those*  statutes  in  force  at  the 
time  of  the  passage  of  this  act,  to  wit,  June  1,  1872,  were  adopted 
thereby,  and  that  all  subsequent  statutes,  must  be  adopted  by  general 
rules  of  the  Circuit  Courts  or  they  are  not  in  force.  Lamaster  v. 
Keeler,  123  U.  S.  376,  391,  8  Sup.  Ct.  197,  31  L.  Ed.  238.  This  court 
has  held,  however,  that,  in  the  absence  of  the  proof  of  any  general 
rule,  a  general  practice  may  become  a  rule,  and  that,  when  the  gen- 
eral practice  is  to  use  the  remedies  provided  by  the  state  statutes, 
the  appellate  court  will  presume,  in  the  absence  of  proof,  that  these 
have  been  adopted  by  a  general  practice  or  a  general  rule.  Logan 
V.  Goodwin,  109  Fed.  490,  495,  43  C.  C.  A.  658,  663;  Citizens'  Bank 
V.  Farwell,  56  Fed.  570,  574,  6  C.  C.  A.  24,  28.  It  may  therefore  be 
assumed  in  the  words  of  section  916  that  a  party  recovering  a  judg- 
ment in  the  Circuit  Court  is  "entitled  to  similar  remedies  upon  the 
same  by  execution  or  otherwise"  to  those  which  have  been  provided 
by  the  statutes  of  Colorado.  Now,  the  statutes  of  Colorado  provide 
a  remedy  for  the  revivor  of  a  judgment  by  scire  facias  and  prescribe 
the  method  of  the  service  of  the  writ  of  scire  facias.  The  plaintiff, 
therefore,  might  have  availed  himself  of  this  method  of  service  if  it 
was  sufficient.  If,  however,  it  was,  in  the  opinion  of  the  Circuit  Court, 
insufficient,  that  court  had  the  power  under  the  common  law  and  under 
this  statute  to  adopt  and  use  similar  remedies  by  directing  the  service 
to  be  made  in  such  way  as  in  its  opinion  would  give  to  the  defendant 
reasonable  notice  that  the  suit  in  which  the  judgment  had  been  ren- 
dered would  be  continued,  and  that  the  judgment  would  be  revived  in 
accordance  with  the  practice  at  common  law  under  the  decisions  in 
Kentucky,  Massachusetts,  and  New  Jersey,  which  portray  it.  In 
other  words,  before,  and  in  the  absence  of,  the  Colorado  statute  of  1877, 


Digitized  by  VjOOQ IC 


668  83  C.  C.  A.  REPORTS. 

the  United  States  courts  had  the  power  to  issue  the  writ  of  scire  facias 
and  to  cause  it  to  be  served  according  to  the  practice  at  common  law 
by  a  personal  service  of  the  writ  upon  the  defendant  without  the  ter- 
ritorial jurisdiction  of  the  court  in  which  the  record  was  foimd  and 
upon  such  service  it  had  the  right  to  enter  its  judgment.  When  the 
Colorado  statute  was  enacted,  it  had  the  option  to  adopt  the  specific 
method  of  service  prescribed  by  that  statute,  or  to  refuse  to  adopt  it 
The  greater  includes  the  less,  and  hence  it  had  the  right  to  prescribe 
the  method  of  service  of  its  writ  and  to  use  a  similar  remedy  by  such 
service  as  it  thought  proper  both  under  the  common  law  and  under  the 
act  of  conformity.  The  latter  act  did  not  deprive  the  court  below  of 
the  right  or  the  power  to  cause  the  service  of  its  writ  upon  two  re- 
turns of  nihil  and  by  such  personal  service  as  it  deemed  necessary  to 
give  proper  notice  to  the  defendant. 

3.  Counsel  argue  that  the  service  of  the  writ  of  scire  facias  upon 
the  defendant  personally  without  the  jurisdiction  will  not  sustain  the 
revived  judgment  under  the  rule  in  Pennoyer  v.  Neff.  No  decision 
of  any  court  has  been  called  to  our  attention  to  the  effect  that  such 
service  will  not  sustain  a  revived  judgment  in  the  jurisdiction  in 
which  the  record  of  the  original  judgment  is  found.  The  Massa- 
chusetts and  New  Jersey  cases  hold  that  it  will  sustain  such  judgments 
both  in  that  and  in  other  jurisdictions.  There  are  decisions  that  the 
statute  of  limitations  bars  a  proceeding  of  scire  facias  to  revive  a  judg- 
ment within  the  same  time  that  it  bars  an  action  for  the  same  purpose 
(Lafayette  County  v.  Wonderly,  92  Fed.  313,  34  C.  C.  A.  360;  Wright- 
man  V.  Boone  County,  88  Fed.  435,  31  C.  C.  A.  570),  and  that  an  ex- 
emption by  state  statute  of  a  homestead  from  execution  exempts  it  from 
execution  under  section  916,  Rev.  St.  (Fink  v.  O'Neil,  106  U.  S.  272, 
1  Sup.  Ct.  325,  27  L.  Ed.  196).  In  Kirk  v.  U.  S.  (C.  C.)  124  Fed. 
324,  335,  Kirk  v.  U.  S.  (C.  C.)  131  Fed.  331,  Kirk  v.  U.  S.,  137  Fed. 
763,  70  C.  C.  A.  187,  there  was  a  holding  that  an  action  could  not  be 
maintained  in  the  state  of  New  York  upon  a  judgment  upon  a  bail 
bond  based  upon  a  service  of  a  writ  of  scire  facias  without  the  district 
of  the  record  of  the  bail  bond.  But  a  scire  facias  upon  a  bail  bond  is 
the  commencement  of  a  new  action,  while  a  scire  facias  upon  a  judg- 
ment is  a  continuance  of  an  old  action.  Moreover,  in  the  Kirk  Cases 
it  is  evident  that  the  established  practice  to  serve  writs  of  scire  facias 
beyond  the  jurisdiction  of  the  record  and  to  enter  judgments  thereon 
and  the  decisions  in  Kentucky,  Massachusetts,  and  New  Jersey  which 
portray  this  practice  were  not  called  to  the  attention  of  the  courts; 
for  the  Court  of  Appeals  said  that  it  was  cited  to  no  authority  holding 
to  the  contrary  of  its  conclusion  where  the  proceeding  was  by  scire 
facias  to  revive  or  continue  a  former  proceeding  in  the  nature  of  an 
original  action.     Kirk  v.  U.  S.,  137  Fed.  755,  70  C.  C.  A.  187. 

The  conclusion  of  the  whole  matter  is : 

(1)  The  common  law  and  the  statute  of  2  Westminster  were  in 
force  in  Colorado  from  1861,  save  as  otherwise  provided  by  statute. 

(2)  The  Circuit  Court  of  the  United  States  had  the  power  to  issue 
the  writ  of  scire  facias  to  revive  a  judgment  according  to  the  course 
of  the  common  law  under  Rev.  St.,  §  716,  in  the  absence  of  any  special 
statute  of  the  state  of  Colorado  upon  the  subject. 
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(3)  The  statute  of  Colorado  of  1877  granted  to  that  court  no  new 
Tight  or  remedy,  but  was  cumulative  and  simply  gave  to  it  an  addi- 
tional remedy  to  one  which  already  existed. 

(4)  The  conformity  act  (sections  914,  916,  916,  Rev.  St.)  empow- 
ered the  Circuit  Court  to  use  a  similar  remedy  to  that  provided  by 
the  state  statute.  The  Circuit  Court  of  the  United  States  under  the 
common  law  and  the  practice  thereunder  and  the  statutes  to  which  ref- 
erence has  been  made  had  the  jurisdiction  to  issue  a  writ  of  scire 
facias  to  revive  the  judgment  in  question  and  to  cause  it  to  be  served 
personally  without  the  district  upon  the  defendant  in  the  record  within 
the  district 

(6)  The  effect  of  the  judgment  rendered  upon  this  service  in  the 
jurisdiction  of  the  present  residence  of  the  defendant  is  left  imdeter- 
mined,  and  the  motion  for  the  rehearing  is  denied. 


<155  Fed.  397.) 

WESTINGHOUSB,  CHURCH,  KERR  &  CO.  v.  CALLAGHAN. 

(Circuit  Court  of  Appeals,  BIghtli  Circuit    July  10,  1907.) 

No.  2,547. 

1*  Masteb  and  Sebvant— Neolioence  or  Fellow  Servants. 

One  who  enters  the  employment  of  another  thereby  assumes  the  risk 
of  the  negligence  of  his  fellow  servants  in  the  performance  of  all  acts 
which  they  do  while  they  are  not  discharging  a  positive  duty  of  the  mas- 
ter. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, §  567.] 

2.  Sami!>— Duty  of  Cabe  fob  Safety  of  Place  and  of  Appliances  whebe 
Chabacteb  Necessabily  C^ianoes  with  Wobk,  Sebv ant's  not  Masteb' s. 

The  duty  of  caring  for  the  safety  of  a  place  or  of  appliances  in  cases 
in  which  the  work  which  the  servants  are  employed  to  do  necessarily 
changes  the  character  of  the  place  or  of  the  appliances  as  to  safety  as 
the  work  progresses  is  the  duty  of  the  servants  to  whom  the  work  is  in- 
trusted, and  it  is  not  the  duty  of  the  master. 
Z*  Same— Vice  Pbinoipal— Fellow  Sebvants. 

All  who  enter  the  employment  of  a  common  master  to  accomplish  a 
common  undertaking  are  prima  facie  fellow  servants,  although  their 
grades  of  service  are  different,  and  some  direct  and  supervise  the  men 
subject  to  their  command  and  their  work,  while  others  perform  the  labor. 

[Ed,  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  84,  Master  and  Serv- 
ant, H  451.  452. 

Who  are  fellow  servants,  see  notes  to  Northern  Paa  R.  Co.  y.  Smith, 
8  C.  C.  A.  668;  Flippen  v.  Kimball,  31  C.  C.  A.  286.]  ^ 

4.  Same— Risk  of  Supebvision  by  Fellow  Sebvant  Assumed. 

The  servant  assumes  the  risk  of  the  negligence  of  his  superior  fellow 
servant  In  the  direction  of  the  men  and  the  work  to  the  same  extent  that 
he  assumes  the  risk  of  the  negligence  of  the  fellow  laborer  by  his  side 
who  is  engaged  in  performing  the  work. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  34,  Master  and  Serv- 
ant, S§  567,  570.] 

5.  Same— Vice  Pbincipal— Depabtments  of  Business. 

The  homogeneous  business  of  a  master  cannot  be  divided  into  distinct 
and  separate  departments  under  the  rule  in  Railroad  Co.  v.  Baugh,  13 
Sup.  Ct  914,  149  U.  S.  368,  383,  37  L.  Ed.  772,  by  the  testimony  to  that 
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effect  of  his  servants,  and  such  testimony  is  incompetent  for  this  pur- 
pose.   The  nature  of  the  business  alone  can  separate  it  into  departments. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  yoL  d4.  Master  and  Serv- 
ant, H  475-479.] 
0.  Same— Vice  Principal— Factb— Conclusion. 

The  plaintiff  and  D.  were  employed  by  the  defaidant  in  dismantling 
heavy  machinery  in  the  World's  Fair  buildings.  D.  was  foreman  under  a 
superintendent  who  was  under  a  manager  there.  The  day  before  the 
accident  a  heavy  wooden  frame  25  feet  high  had  been  erected  and  tem- 
porarily fastened  in  place  with  guy  ropes  under  the  dlrecticm  of  D.  to 
be  used  to  lift  and  move  the  heavy  parts  of  an  ^igine.  On  the  day  of  the 
accident  the  plaintiff  and  four  other  men  were  working  under  D.  to  per- 
manently secure  this  frame  in  place.  D.  directed  the  plaintiff  to  go  iq>on 
the  frame,  and,  after  he  had  climbed  there  for  the  purpose  of  moving  one 
of  the  ropes  which  held  this  frame  in  place  so  that  they  could  use  it  at 
another  place  as  a  permanent  guy  rope,  D.  untied  it  below,  and  the  frame 
fell  and  injured  the  plaintiff. 

Held,  D.  was  not  a  vice  principal,  but  he  was  a  fellow  servant  of  the 
plaintiff,  and  the  defendant  was  not  liable  for  his  negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig.  vol.  34^  Master  and  Serv- 
ant, SS  451,  452.] 

(Syllabus  by  the  Court) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Missouri. 

Percy  Werner,  for  plaintiff  in  error. 

James  J.  O'Donohoe,  for  defendant  in  error. 

Before  SANBORN  and  HOOK,  Circuit  Judges,  and  PHILIPS. 
District  Judge. 

SANBORN,  Circuit  Judge.  Westinghouse,  Church,  Kerr  &  Co.. 
a  corporation,  was  engaged  in  dismantiing  heavy  machinery  in  the 
World's  Fair  buildings  at  St.  Louis.  Caldwell  was  its  manager  and 
Oldham  its  superintendent  there.  According  to  the  most  favorable 
evidence  in  the  record  for  the  plaintiflf  below,  Callaghan,  he  had  worked 
for  this  corporation  during  the  Fair,  had  left  his  employment  for  some 
time,  and  about  the  1st  of  December,  1904,  he  returned  and  applied 
to  Caldwell  for  his  old  job.  Caldwell  referred  him  to  Oldham,  the 
superintendent  who  employed  him.  He  then  labored  there  three 
weeks  with  a  gang  of  men  in  the  power  house  taking  down  props, 
and  Douglas  worked  in  the  machinery  hall  with  another  gang.  Doug- 
las was  the  foreman,  and  ordered  the  work  to  start  promptly  and  gave 
the  plaintiff  his  orders.  On  December  24,  1904,  Oldham  asked  the 
plaintiff  if  he  would  work  upon  Christmas  Day,  and  offered  him  time 
and  a  half.  He  accepted  the  offer,  and  reported  to  Oldham  that  he  was 
ready  to  work.  Douglas  on  the  night  before  Christmas  ordered  him 
to  work  and  to  be  out  early.  On  Christmas  Day  Callaghan,  Douglas. 
Stanley,  Dorig,  and  two  other  men  who  had  agreed  to  work  on  that 
day  appeared  and  Douglas  ordered  them  to  put  permanent  guy  ropes 
on  a  heavy  wooden  frame  which  had  been  erected  the  day  before  imder 
his  direction  for  the  purpose  of  lifting  and  removing  the  heavy  ma- 
terials of  which  the  engines  were  composed.  This  frame  consisted 
of  four  upright  pieces  of  timber  8  by  8,  25  feet  long.  Upon  the  east  and 
west  sides  heavy  timbers  14  feet  long  had  been  mortised  into  the  up- 
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rights,  and  there  were  timbers  lying  across  these  from  north  to  soutlu 
This  frame  was  temporarily  held  in  position  by  guy  ropes.  In 
order  to  substitute  permanent  guy  lines  for  the  temporary  ones,  Doug- 
las, who  was  a  rigger  and  the  foreman  of  this  ^ang,  directed  one  of 
the  men  to  get  some  ropes,  and  ordered  the  plaintiff  to  go  upon  the 
northwest  comer  of  the  frame.  After  he  and  Stanley  had  climbed 
upon  this  frame  Douglas  directed  the  latter  to  untie  a  certain  temporary 
guy  rope,  so  that  it  might  be  moved  to  the  comer  of  the  structure, 
and  there  used  for  a  permanent  line,  but  Stanley  was  unable  to  loosen 
it.  Thereupon  Douglas  untied  it  below  where  he  was  at  work,  and  the 
frame  immediately  fell  and  injured  the  plaintiff.  One  of  the  labor- 
ers testified  that  he  worked  in  the  boiler  room  department,  and  that 
this  was  20  or  30  yards  from  the  department  in  which  the  engines 
were  being  dismantled.  Another  testified  that  the  power  house  and 
machinery  hall  were  different  departments,  which  were  all  run  by 
the  same  foreman,  and  that  he  worked  in  the  department  for  dis- 
mantling engines  under  Douglas.  Douglas  was  paid  higher  wages 
than  the  other  employes.  He  directed  them  what  to  do  and  where 
to  work,  and  also  engaged  in  manual  labor  with  them. 

At  the  close  of  the  evidence,  the  defendant  requested  the  court  to 
instruct  the  jury  to  return  a  verdict  in  its  favor,  on  the  ground  that 
the  negligence  which  caused  the  injury  was  that  of  the  plaintiff's 
fellow  servant,  Douglas,  and  not  that  of  the  defendant ;  but  the  court 
denied  the  request,  and  this  mling  is  assigned  as  error.  The  testimony 
of  the  servants  that  the  work  of  dismantling  the  machinery  in  which 
they  were  employed  by  the  defendant  was  in  different  departments, 
that  one  of  these  was  the  dismantling  of  the  machinery  in  the  power 
house  and  another  the  dismantling  of  the  machinery  in  machinery 
hall,  was  futile  and  immaterial.  Its  evident  purpose  was  to  endeavor 
to  bring  the  case  under  the  rule  in  Railroad  Co.  v.  Baugh,  149  U.  S. 
368,  383,  13  Sup.  Ct.  914,  920,  37  L.  Ed.  772,  to  the  effect  that  the 
superintendent  of  a  separate  department  of  a  vast  and  diversified  busi- 
ness may  be  a  vice  principal.  "But,"  said  the  court  in  that  case,  "this 
rule  can  only  be  fairly  applied  when  the  different  branches  or  depart- 
ments of  service  are  in  and  of  themselves  separate  and  distinct."  But 
the  dismantliiTg  of  the  machinery  in  the  buildings  at  the  World's  Fair 
was  single  and  homogeneous,  and  the  testimony  of  those  employed  in 
it  was  both  incompetent  and  insufficient  to  divide  it  into  distinct  de- 
partments. The  character  of  the  business  and  that  alone  separates  it 
into  distinct  departments  and  it  cannot  be  so  divided  by  the  testimony 
of  those  who  are  employed  to  carry  it  on. 

The  frame  which  fell  was  constructed  under  the  direction  of  Doug- 
las. He  directed  Callaghan  to  station  himself  upon  it  and  he  untied 
the  g^y  rope  which  permitted  it  to  fall.  Callaghan  assumed  the 
risk  of  the  negligence  of  his  fellow  servants,  and,  if  Douglas  is 
conclusively  shown  by  this  evidence  to  have  been  the  fellow  servant 
of  the  plaintiff,  the  latter  was  not  entitled  to  recover  here,  and  the 
court  should  have  instructed  the  jury  to  return  a  verdict  for  the  de- 
fendant "Prima  facie  all  who  enter  into  the  employ  of  a  single 
master  are  engaged  in  a  common  service,  and  are  fellow  servants  and 
some  other  line  of  demarcation  than  that  of  control  must  exist  to  de- 
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stroy  the  relation  of  fellow  servants/'  Railroad  Co,  v.  Baugh,  149 
U.  S.  368,  384,  13  Sup.  a.  914,  920,  37  L.  Ed.  772.  The  servant  as- 
sumes the  risk  of  the  negligence  of  his  superior  fellow  servant  in  the 
latter's  direction  of  the  men  and  of  the  work  to  the  same  extent  that 
he  assumes  the  risk  of  the  negligence  of  the  fellow  laborer  by  his  side 
who  is  engaged  in  performing  the  work.  American  Bridge  Co.  v. 
Seeds,  76  C.  C  A.  407,  410,  144  Fed.  605,  608,  and  cases  there  cited. 

The  duty  of  the  master  to  exercise  ordinary  care  to  make  and 
keep  reasonably  safe  the  place  in  whidi,  and  the  machinery  and 
appliances  with  which,  his  servants  are  at  work,  does  not  extend  to 
cases  in  which  the  work  which  the  servants  are  employed  to  do 
necessarily  changes  the  character  of  the  place  or  of  the  appliances 
as  to  safety  as  the  work  progresses.  But  the  duty  of  care  for  the 
safety  of  the  place  and  of  the  machinery  and  appliances  in  such 
cases  devolves  upon  the  servants  to  whom  the  work  is  intrusted. 
American  Bridge  Co.  v.  Seeds,  76  C  C.  A.  407,  416,  144  Fed.  605, 
613,  and  cases  there  cited.  If  the  negligent  act  of  the  servant  whidi 
causes  the  injury  is  done  in  the  disdiarge  of  a  positive  duty  of  the 
master,  then  the  negligence  therein  is  the  negligence  of  the  master. 
If  it  is  done  in  the  discharge  of  any  other  duty  of  the  employe,  it 
is  the  negligence  of  the  servant,  the  risk  of  which  his  fellows  have 
assumed.  Weeks  v.  Scharer,  111  Fed.  330,  336,  49  C.  C.  A.  372, 
377. 

In  Coal  Co.  v.  Johnson,  6  C.  C.  A.  148,  66  Fed.  810,  a  foreman  of 
a  gang  of  10  or  12  men  worked  in  a  mine  under  a  pit  boss,  who 
worked  under  a  superintendent  While  one  of  this  foreman's  gang 
was  digging  a  hole  in  the  floor  of  a  room  in  the  mine  by  his  direction 
to  set  a  drilling  machine,  the  foreman  struck  the  roof  above  him 
with  a  pick  to  make  a  hole  there  for  the  same  machine,  and  thereby 
brought  down  upon  the  plaintiff  a  mass  of  stones  and  earth,  which 
seriously  injured  him.  The  foreman  had  authority  to  direct  the 
men  in  his  gang  when  and  where  to  work  and  what  to  do.  It  was 
his  duty  to  prop  the  roofs  of  the  rooms  with  timber,  to  sound  and 
inspect  them  so  that  they  would  be  reasonably  safe,  to  drill  holes 
in  their  faces,  charge  them  with  powder,  and  fire  it  at  the  proper 
times  to  bring  down  the  coal.  This  court  held  that  the  foreman 
was  not  a  vice  principal,  but  a  fellow  servant  of  the  workmen.  In 
Minneapolis  v.  Lundin,  7  C.  C.  A.  344,  68  Fed.  625,  the  city  engineer 
was  the  general  superintendent  of  all  the  work  of  the  city.  He  ap- 
pointed a  superintendent  of  sewer  construction.  The  latter  employed 
a  foreman  who  superintended  and  directed  the  work  of  a  crew  of 
about  50  Tien.  This  foreman  was  empowered  to  hire  and  dischare^e 
men,  and  to  direct  them  when,  where,  and  how  to  work.  He  ordered 
one  of  his  gang  to  reload  a  hole  which  had  been  drilled  in  a  rock,  and 
had  been  filled  with  dynamite  which  had  failed  to  explode,  but  he  did 
not  inform  the  workman  that  dynamite  remained  in  the  hole.  The 
workman,  in  ignorance  of  the  presence  of  the  dynamite,  proceeded  to 
drill  out  the  hole,  the  dynamite  exploded,  and  he  was  injured ;  but  the 
foreman  was  held  to  be  his  fellow  servant.  To  the  same  effect  are 
Kansas  &  A.  V.  Ry.  Co.  v.  Waters,  16  C.  C.  A.  609,  70  Fed.  28,  and 
The  Miami  (D.  C.)  87  Fed.  757. 
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The  principles  and  authorities  to  which  reference  has  been  made 
leave  no  alternative  in  the  case  in  hand.  The  plaintiflf  and  Douglas 
were  engaged  in  the  same  work,  the  work  of  dismantling  heavy 
maciiinery,  and  at  the  moment  of  the  accident  in  securing  in  place 
for  this  purpose,  a  frame  which  had  just  been  erected  and  which  was 
held  in  place  by  temporary  guy  ropes,  a  work  which  necessarily 
continually  changed  the  character  of  the  place  where;  and  the  ap- 
pliances with  which  they  were  working,  as  to  safety.  It  was  the 
duty  of  these  servants,  of  Douglas  and  Callaghan,  and  not  the  duty 
of  the  master,  to  care  for  the  safety  of  this  place  in  so  far  as  that 
safety  was  conditioned  by  the  frame  which  they  were  securing  in 
place  and  their  manipulatioA  of  it.  Douglas  was  not  a  vice  principal 
of  the  master,  because  he  was  neither  a  general  manager  nor^a  super- 
intendent of  the  entire  undertaking  or  of  any  distinct  department 
of  a  vast  and  diversified  business.  He  was  not  a  vice  principal  be- 
cause the  performance  of  the  specific  act  which  caused  the  injury 
was  not  a  part  of  the  positive  duty  of  the  master,  but  one  of  the 
duties  of  the  servant.  In  the  performance  of  this  act  and  of  all 
his  acts  in  relation  to  this  frame  the  evidence  is  conclusive  that  he 
was  discharging  no  positive  duty  of  his  master,  but  the  ordinary 
duty  of  a  servant.  He  was,  therefore,  in  the  performance  of  these 
acts  a  fellow  servant  of  the  plaintiff  and  the  defendant  was  not 
liable. 

The  judgment  below  must  accordingly  be  reversed,  and  the  case 
must  be  remanded  to  the  Circuit  Court,  with  directions  to  grant  a 
new  trial ;  and  it  is  so  ordered. 


(155  Fed.  401.) 

VERA  CRUZ  &  P.  R.  CO.  v.  WADDELL  et  al. 

(arcult  Court  of  Appeals,  Fourth  Circuit.    July  9,  1907.) 

No.  708. 

1.  Appeai.  and  Bbbob— Review— Pbesumptions—Tbial  by  Court. 

It  matters  little  whether  a  court  trying  a  ease  without  the  interven- 
tion of  a  Jury  formally  excludes  evidence  which  it  has  necessarily  had 
to  hear  in  order  to  determine  its  relevancy  at  the  time  when  oflPered,  or 
at  the  end,  when  it  considers  the  whole  with  a  view  of  maturing  its  Judg- 
ment, for  the  fact  that  it  remains  in  the  record  does  not  necessarily  im- 
ply that  it  was  imprc^erly  considered  in  making  the  final  decision. 

[Ed,  Note. — For  eases  in  point,  see  Cent  Dig,  vol.  3,  Appeal  and  Error, 
§  3766.] 

2.  Same— Findings  of  Fact. 

Reversal  of  the  lower  court's  Judgment  as  to  the  facts  will  only  be 
made  when  such  Judgment  is  shown  to  be  against  the  clear  preponderat- 
ing weight  of  all  the  evidence. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig.  vol.  3,  Appeal  and  Er- 
ror,  §  3974.] 

3.  Same— Presumption. 

Where  the  whole  testimony  has  not  been  incorporated  in  the  record, 
it  will  be  presumed  that  such  testimony  preponderates  in  favor  of  and  sus- 
tains the  Judgment  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  vol.'  3,  Appeal  and  Error, 
S  3673.] 

83C.C.A.— 43 
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4.  Samb— Findings  of  Pact^Sufficienot  to  Suppobt  Judgment. 

Where  findings  of  fact  are  specifically  made  and  filed  by  tbe  trial  court 
sitting  without  tbe  intervention  of  a  Jury,  and  no  exceptions  are  takeo 
to  sucb  findings,  no  other  or  additional  findings  are  asked,  and  the  tes- 
timony in  full  is  not  incorporated  in  the  record,  such  findings  will  be 
taken  as  true,  and  the  appellate  court  in  passing  upon  the  case  will  only 
reverse  in  case  it  finds  the  judgment  rendered  to  be  contrary  to  the  facts 
so  found  and  set  forth  by  the  trial  court 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  voL  3,  Appeal  and  Error, 
i  3673.] 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

Carroll  T.  Bond  and  J.  S.  Lemmon  fMarbury  &  Gosnell,  on  the 
briefs),  for  plaintiff  in  error. 

Edward  Duffy  and  William  C.  Scarritt  (Bond,  Robinson  &  Duffy 
and  Scarritt,  Scarritt  &  Jones,  on  the  briefs),  for  defendants  in  error. 

Before  PRITCHARD,  Circuit  Judge,  and  WADDILL  and  DAY- 
TON, District  Judges. 

DAYTON,  District  Judge.  This  case  comes  here  upon  a  writ  of 
error  to  a  judgment  rendered  by  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland.  The  original  action  was  one  in  assump- 
sit instituted  by  the  defendants  in  error,  who  will  hereinafter  be  called 
the  "engineers,"  against  the  plaintiff  in  error,  hereinafter  to  be  called 
the  "railroad  company,"  in  the  superior  court  of  Baltimore  City,  and 
removed  by  the  defendant  railroad  company  to  said  United  States  Cir- 
cuit Court.  Attachment  in  the  original  proceeding  was  sued  out  and 
served  upon  Allan  McLane,  receiver  of  the  Maryland  Trust  Company, 
and  he,  in  the  course  of  the  proceeding,  confessed  assets  in  his  hands, 
as  such  garnishee,  sufficient  to  pay  plaintiff's  demand.  The  defenses 
interposed  were  substantially  the  general  issue  of  nonassumpsit,  and 
the  case  came  on  for  trial  by  the  court  under  express  stipulation  waiv- 
ing trial  by  jury,  and  judgment  was  rendered  in  favor  of  the  plaintiff 
engineers  against  the  defendant  railroad  company  on  February  24, 
1906,  for  $10,632.10,  principal,  and  $850.56,  interest,  after  the  court  had 
filed  in  the  record  its  findings  of  fact  and  conclusions  of  law,  and  a 
written  opinion  setting  forth  its  reasons  therefor. 

The  record  is  voluminous,  but  only  a  very  brief  statement  of  facts 
will  be  necessary.  The  railroad  company,  a  West  Virginia  corporation, 
engaged  in  the  construction  of  a  line  of  railroad  in  Mexico,  by  contracts 
in  the  nature  of  accepted  written  propositions,  employed  the  plaintiff 
engineers  substantially  to  furnish  plans  and  specifications  for,  and  in- 
spect and  supervise  the  construction  of,  the  bridges  on  said  railroad  line 
— some  208  in  number.  In  addition  to  this,  said  engineers  were  called 
upon  and  furnished  plans  for  an  ocean  pier  at  Vera  Cruz,  and  super- 
vised the  construction  of  the  company's  shops  at  Tierra  Blanco,  and 
performed  other  sei-vices,  and  incurred  expenses  not  necessary  here  to 
set  forth  in  detail.  The  work  involved  a  period  of  over  three  ye<irs. 
and,  at  the  end  these  engineers  rendered  to  the  railroad  company 
their  account  for  these  services,  set  forth  in  72  specific  items,  showing 
a  total  of  $123,215.03,  which,  after  allowing  payments  of  $108,591.4o. 
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left,  as  they  claimed,  a  balance  of  $14,623.68  due  and  unpaid  to  them. 
The  sole  controversy  in  the  case  turns  upon  the  integrity  of  this  ac- 
count, and  whether  proper  and  sufficient  evidence  has  been  adduced  to 
sustain  it. 

Many  exceptions  to  the  testimony  were  taken,  motions  were  made 
to  strike  out  and  exclude  testimony,  prayers  were  made  for  "instruc- 
tions or  declarations  by  the  court  as  to  the  law  of  the  case"  in  the  course 
of  the  hearing,  and  numerous  assignments  of  error  are  now  based  upon 
the  trial  court's  action  in  overruling  these  exceptions  and  motions  and 
denying  these  prayers.  We  have  carefully  considered  all  these,  and, 
for  reasons  following,  we  believe  them  to  be  without  merit. 

It  matters  little  whether  a  court,  trying  by  agreement  a  case  in  lieu 
of  a  jury,  shall  formally  exclude  evidence  which  it  has  necessarily 
had  to  hear  in  order  to  determine  its  relevancy,  at  the  time  when  of- 
fered, or  at  the  end,  when  it  considers  the  whole  with  a  view  of  matur- 
ing its  judgment,  for,  as  said  in  Miller  v.  Houston  City  St.  Ry.  Co., 
55  Fed.  366,  at  page  372,  5  C.  C.  A.  134,  139 : 

"The  admission  of  evidence  in  a  case  being  tried  by  a  court  without  the  in- 
tervention of  a  Jury  does  not  require  the  nice  distinction  of  ruling  that  it 
does  when  It  is  to  go  to  a  Jury.  And  the  fact  that  testimony  is  given  in  an 
answer,  or  read  in  a  deposition,  does  not  necessarily  imply  that  it  is  improper- 
ly considered  in  the  final  examination  and  conclusion  of  the  case.  The  same 
judicial  mind  that  would  exclude  it  from  a  jury  can  as  readily  set  it  aside 
upon  a  final  consideration;  and,  where  there  appears  sufficient  evidence  to 
justify  the  conclusions  reached,  the  presumption  is  that  the  irrelevant  testi- 
mony, although  heard  and  not  positively  excluded  by  order,  was  set  aside 
eventually,  and  not  considered  to  the  injury  of  the  plaintiff  in  error." 

And  in  this  connection  the  words  of  Mr.  Justice  Shiras  in  Holmes 
V.  Goldsmith,  147  U.  S.  150,  at  page  164, 13  Sup.  Ct.  288,  292,  37  L.  Ed. 
118,  are  deemed  pertinent: 

**The  modem  tendency,  both  of  legislation  and  of  the  decisions  of  courts,  Is 
to  give  as  wide  a  scope  as  possible  to  the  investigation  of  facts.  Courts  of 
error  are  specially  unwilling  to  reverse  cases  because  unimportant  and  possibly 
irrelevant  testimony  may  have  crept  in,  unless  there  is  reason  to  thinlt  that 
practical  injustice  has  been  thereby  caused." 

The  court  below  has  set  forth  in  six  separate  paragraphs  the  facts 
involved,  and  the  record  nowhere  discloses  any  exceptions  taken  to  these 
findings,  and  no  requests  made  for  other  or  additional  findings,  and, 
although  very  voluminous  by  reason  of  the  extended  bills  of  excep- 
tions, prayers  for  instructions,  and  assignments  of  error,  it  does  not 
set  forth  the  testimony  upon  which  these  findings  are  based,  save  and 
except  to  the  extent  that  the  bills  of  exceptions  afford  summaries  of 
certain  portions  thereof. 

We  are  convinced  that  the  brief  statement  and  application  of  a  few 
principles  governing  appellate  courts  in  passing  upon  cases  like  this, 
involving  only  questions  of  fact,  will  render  wholly  unnecessary  a  de- 
tailed consideration  of  this  multitude  of  exceptions  and  assignments  of 
error.  And  these  principles  are  so  fundamental  and  universal  as  to 
require  no  citation  to  the  vast  number  of  decisions  establishing  them. 

First.  Reversal  of  the  lower  court's  judgment  as  to  the  facts  will 
only  be  made  when  such  judgment  is  shown  to  be  against  the  clear  pre- 
ponderating weight  of  all  the  testimony. 
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Second.  Where  the  whole  testimony  has  not  been  incorporated  in  the 
record,  it  will  be  presumed  that  such  testimony  preponderates  in  favor 
of,  and  sustains,  the  judgment  of  the  trial  court. 

Third.  Where  findings  of  fact  are  specifically  filed  by  the  trial  court, 
sitting  without  intervention  of  a  jury,  and  no  exceptions  are  taken  to 
such  findings,  no  other  or  additional  findings  are  asked,  and  the  testi- 
mony in  full  is  not  incorporated  in  the  record,  such  findings  will  be 
taken  as  true,  and  the  appellate  court,  in  passing  upon  the  case,  will 
only  reverse  it  in  case  it  finds  the  judgment  rendered  to  be  contrary  to 
the  facts  so  found  and  set  forth  by  the  trial  court. 

Under  these  principles,  it  is  clearly  apparent  that  the  judgment  of 
the  lower  court  in  this  case  must  be  in  all  respects  sustained.  And  in 
justice  to  that  court  we  feel  constrained  to  state  that,  by  what  we  have 
said  herein,  we  do  not  intend  to  imply  that  improper  and  irrelevant 
testimony  under  the  peculiar  circumstances  involved  was  admitted  and 
considered.  In  the  course  of  the  trial  the  learned  judge  presiding,  in 
passing  upon  the  motions  to  strike  out  the  testimony  excepted  to,  said : 

**I  think  that  those  motions  should  not  preTail  because  the  testimony  tbat 
you  move  to  strike  out  is  aH  In  one  shape  or  another  material  and  pertinent. 
It  all  has  some  force.  How  much  weight  or  probative  force  is  to  be  ^ven 
to  it  is  another  matter,  because  this  motion  does  not  go  to  that.  This  mo- 
tion is  based  on  the  theory  that  it  is  altogether  inadmissible  for  any  purpose 
for  which  it  is  offered.  Now,  It  seems  to  me  that  it  is  admissible  for  some 
purpose  or  another.  Some  of  your  criticism  goes  to  the  exactness  of  the  tes- 
timony. On  the  whole  consideration  of  the  matter,  I  admit  the  testimony  for 
some  weight,  for  some  probative  force  as  to  each  item.  Of  course,  as  to  how 
much  is  a  question  for  after  consideration,  but  I  will  refuse  the  motions  to 
strike  out." 

A  careful  consideration  of  the  14  bills  of  exceptions  setting^  forth 
summaries  of  the  evidence  excepted  to  has  convinced  us  that  he  was 
entirely  right  in  this  ruling,  and  such  consideration  further  convinces 
us  that  he  wsls  entirely  right  in  the  final  conclusions  reached  by  him, 
for  from  this  record  as  it  is  before  us  comes  the  abiding  conviction 
that  this  railroad  company,  after  securing  the  efficient  services  of  these 
engineers — men  standing  in  the  forefront  of  their  profession,  and  of  ap- 
proved character  for  probity — ^has  sought  by  technicalities  to  escape  its 
liability  for  the  just  and  contract  compensation  due  from  it  for  such 
services.  The  appeal  bond  in  this  case  was  in  the  penalty  of  $1,000, 
conditioned  to  pay  damages  and  costs.  The  formal  order  of  judgment 
is  not  set  forth  in  the  record,  and  we  are  wholly  unable  to  determine 
whether  provision  was  made  in  it  for  the  payment  of  interest  upon  the 
principal  of  the  debt  from  the  date  of  the  judgment  until  its  pa>Tnent. 
To  such  interest  plaintiff  engineers  are  clearly  entitled.  More  than 
a  year  has  already  elapsed  since  this  judgment  was  rendered. 

Out  of  abundance  of  caution,  therefore,  we  will  remand  this  cause  to 
the  court  below,  with  direction,  if  such  order  of  judgment  does  not 
already  so  provide,  it  be  corrected  so  as  to  make  full  provision  for  the 
pavment  of  such  interest.  And,  affirming,  as  we  do,  the  court  below 
in  its  adjudication  of  the  principles  involved,  it  follows  that  defendants 
in  error  must  recover  of  the  plaintiff  in  error  their  costs  in  this  court 
expended. 


Digitized  by  VjOOQ IC 


MEMORANDUM  DECISIONS.  677 


MEMORANDUM  DECISIONS. 


(IM  Fed.  1002.) 

CRAFT,  Internal  Revenue  CJollector,  v.  SCHAFER.  (Circuit  Court  of  Ap- 
peals, Sixth  Circuit  June  26,  1907.)  No.  1,589.  On  reliearing.  Petition  dis- 
missed. For  former  opinion,  see  153  Fed.  175,  82  C.  C.  A.  349.  Before 
SEVERENS  and  RICHARDS,  Circuit  Judges,  and  COCHRAN,  District  Judge. 

RICHARDS,  Circuit  Judge.  In  this  case  we  held  (see  our  opinion  of  March 
5,  1907,  153  Fed.  175)i  that  section  3176  of  the  Revised  Statutes  [U.  S.  Comiu 
St.  1901,  p.  2068]  does  not  apply  in  the  collection  of  the  special  tax  exacted 
for  the  sale  of  oleomargarine,  so  as  to  authorize  the  assessment  of  a  penalty 
of  50  per  cent,  of  the  tax  for  a  neglect  or  refusal  to  make  a  return;  and, 
further,  that  a  tax  of  $6  per  annum  for  selling  oleomargarine  not  artificially 
colored,  which  was  exacted  from  certain  dealers  at  substantially  the  same 
time  and  for  the  same  period  that  the  tax  of  $48  per  annum  for  selling  arti- 
ficially colored  oleomargarine  was  collected,  ought  to  be  refunded.  The  case 
has  been  reargued,  but  the  conclusions  we  reached  after  the  first  hearing  have 
not  been  disturbed.  At  the  same  time,  we  think  we  probably  went  to  an 
unnecessary  length  in  stating :  **The  oleomargarine  acts  are  complete  in  them- 
selves. They  either  contain  provisions  of  their  own  for  the  enforcement  of 
the  tax,  or  they  incorporate  such  sections  of  the  internal  revenue  laws  as  Con- 
fess thought  ought  to  be  made  applicable.  Section  3176  of  the  Revised  Stat- 
utes was  not  one  of  those  sections,  or  Congress  would  have  said  so,  making  it 
applicable  in  the  enforcement  of  the  oleomargarine  tax.  This  has  been  the 
holding  in  Re  Keams,  Collector  (D.  C.)  64  Fed.  481,  and  in  Re  Kinney  (D.  (3.) 
102  Fed.  468,  not  to  mention  other  analogous  cases.'*  By  this  statement,  we 
adopted  the  reasoning  in  the  Keams  and  Kinney  Cases,  and  inferentially 
passed  upon  the  applicability  of  a  number  of  sections  of  the  internal  revenue 
law  which,  we  are  informed,  are  being  used,  by  direction  of  the  Commissioner, 
in  the  enforcement  of  the  oleomargarine  tax.  It  was  only  necessary  for  us 
to  pass  upon  the  applicability  of  section  3176,  and  to  this  we  think  our  opin- 
ion should  be  limited.  There  are  a  number  of  reasons  why  section  3176 
can  have  no  applicability  which  might  not  obtain  with  reference  to  some  other 
section  of  the  general  law. 


a54  Fed.  1003.) 

FLICKENGER  WHEEL  CO.  v.  WAGNER.  (Circuit  Court  of  Appeals, 
Sixth  Circuit  August  3,  1907.)  No.  1,594.  Appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  District  of  Ohio.  L.  E.  Powell,  for  ap- 
pellant L.  C.  Barker,  W.  J.  Geer,  John  F.  Wilson,  Cobb,  Howard  &  Bailey,. 
Van  Deman,  Burkhart  &  Smith,  and  Brown,  Burnsldes  &  Balllngton,  for  ap- 
pellees. 

PER  CURIAM.  Decree  of  District  Court  affirmed,  with  costs.  See  145 
Fed.  162,  76  C.  O.  A.  132. 


a54  Fed.  1003.) 

HOGG  V.  HOAG  et  al.  HOFFMAN  et  al.  v.  HOGG.  (Circuit  CJourt  of 
Appeals,  Second  Circuit  June  20,  1907.)  Nos.  238,  239.  Appeals  from  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
On  appeal  and  cross-appeal  from  a  final  decree  of  the  Circuit  Court  for  the 
Southern  District  of  New  York,  filed  July  25,  1905.  The  ophilon  of  the  Cir- 
cnlt  Court  is  reported  in  107  Fed.  807.  John  De  Witt  Warner,  for  Hogg  and 
others.  Anderson,  Pendleton  &  Anderson,  for  Hoffman  and  others.  Charles 
Bulkl^  Hubbell   (Charles  F.  Matthewson,  of  counsel),  for  appellees  William 
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EL  Hoag  and  others.  Huntington  &  Rheinlander  (Francis  K.  Pendleton  and 
Orig^  S.  Seymonr,  of  counsel),  for  Hoag.  Gould  &  Wilkle  (William  B.  Good- 
win, of  counsel),  for  the  receiver.  Before  TOWNSBIND  and  OOXE,  Circuit 
Judges,  and  HOUGH,  District  Judge. 

PER  CURIAM.  The  record  presents  an  unusual  number  of  perplexing  prob- 
lems, the  solution  of  which  is  rendered  doubly  difficult  by  the  fact  that  the 
transactions  in  question  occurred  20  years  ago ;  all  the  principal  actors  being 
now  dead.  The  opinion  of  the  circuit  Judge  presents  a  painstaking  and  elab- 
orate statement  of  facts.  This  statement  has  been  criticised,  and  some  minor 
errors  and  discrepancies  have  been  pointed  out,  but  it  is  unnecessary  to  at- 
tempt to  correct  them,  as,  in  our  Judgment,  they  are  all  negligible  and  hare 
no  bearing  upon  the  result  After  a  careful  examination  of  the  record  and 
the  briefs  we  are  not  persuaded  that  reversible  error  exists.  In  the  case 
of  Coe  we  have  no  doubt  whatever  of  the  correctness  of  the  conclu8i<Mi8  of 
the  Circuit  Court  If  all  the  evidence,  documentary  and  oral,  relating  to  the 
Coe  trust  were  before  us,  we  feel  confident  that  many  of  the  transactions 
which  now  seem  inexplicable  would  be  made  dear,  but,  in  the  abs^ce  of 
such  proof,  we  are  not  Justified  in  presuming  mala  fides,  especially  where,  as 
in  the  case  of  Coe,  no  motive  for  wrongdoing  appears.  Regarding  the  lia- 
bility of  Hogg,  as  found  by  the  Circuit  Court,  the  testimony  leaves  ns  in 
doubt  fis  to  the  Intent  and  purpose  of  the  parties  in  the  delivery  and  accept- 
ance of  the  certificate  18^.  No  theory  which  is  advanced  regarding  it  leads 
to  a  perfectly  consistent  and  satisfactory  conclusion.  In  such  circumstances 
we  are  of  the  opinion  that  the  Circuit  Court  has  adopted  the  most  natural  and 
logical  solution  of  the  difficulty  by  treating  Hogg  as  a  subscriber  for  270 
shares  under  the  trust  and  as  succeeding  to  the  rights  and  obligations  of 
the  defaulting  syndicate  members.  So  treated,  the  transaction  is  consonant 
with  honesty  and  fair  dealing,  which,  in  the  absence  of  proof  to  the  con- 
trary, must  necessarily  be  Inferred.  We  are  unable  to  find  in  the  record 
sufficient  proof  of  wrongdoing  to  Justify  the  inference  of  the  existence  of  a 
conspiracy  to  defraud  entered  into  by  men  who,  apparently,  were  held  in  high 
esteem  by  their  associates  in  the  various  efforts  to  complete  the  Oregon 
Pacific  Railroad,  and  who  were  regarded  as  men  of  high  character  in  the  com- 
munity in  which  they  lived.  The  decree  should  be  affirmed,  with  costs  to  the 
executors  of  the  estate  of  George  S.  Coe  against  the  cross-appellants. 

TOWNSEND,  Circuit  Judge,  heard  the  argument  and  participated  in  the 
preliminary  consultation. 


(154  Fed.  1004.) 

THE  J.  L.  LUCKENBACH.  (Circuit  Court  of  Appeals,  Fourth  Circuit 
July  9. 1907.)  No.  674.  Appeal  from  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Virginia.  For  opinion  below,  see  144  Fed.  980.  Floyd 
Hughes  and  J.  L.  Jeffries,  for  appellant  Gordon  Paxton,  for  appellee.  Be- 
fore PRITCHARD,  Circuit  Judge,  and  BRAWLEY  and  McDOWELL,  District 
Judges. 

PER  CURIAM.  We  have  carefully  examined  and  considered  the  testimony 
In  the  case  above  stated,  and  are  of  opinion  that  it  does  not  sustain  the  con- 
clusion of  the  court  below  that  the  steamship  "Luckenbach"  was  at  fault  It 
is  therefore  ordered  and  adjudged  that  the  decree  below  be  reversed,  and  the 
case  remanded  to  the  District  Court  for  the  Eastern  District  of  Virginia, 
with  directions  to  dismiss  the  libel. 


(154  Fed.  1004.) 

KING  V.  SUPREME  TENT  KNIGHTS  OF  MACCABEES  OF  THE  WORLD. 
(Circuit  Court  of  Appeals,  Sixth  Circuit  August  3,  1907.)  No.  1,659.  In 
Error  to  the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Tennessee.  Lehman,  Gates  &  Lehman,  for  plaintiff  in  error.  F.  Zimmer- 
man, for  defendant  in  error. 

PER  CURIAM.  Order  dismissing  cause  on  motion  of  plaintiff  in  error. 
See  142  Fed.  678,  73  C.  C.  A.  668. 
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(154  Fed.  1004.) 

KUTTROFF,  PICKHARDT  &  00.  v.  UNITED  STATES.  (Circuit  Court 
of  Appeals,  Second  Circuit.  March  5,  1907.)  No.  190  (3,651).  Appeal  from 
the  Circuit  CJourt  of  the  United  States  for  the  Southern  District  of  New 
York.  For  decision  below,  see  147  Fed.  758,  reversing  a  decision  of  the  Board 
of  United  States  General  Appraisers.  G.  A.  5,768  (T.  D.  25.523).  Curie, 
Smith  &  Maxwell  (W.  Wickham  Smith,  of  counsel),  for  importers.  J.  Os- 
good Nichols,  Asst  U.  S.  Atty.  Before  WALLACE,  LAOOMBB,  and  COXB, 
Circuit  Judges. 

PER  CURIAM.  Decision  affirmed.  The  majority  of  the  court  concurring 
in  the  (pinion  below,  and  Judge  LACOMBE  concurring  in  the  result  because 
the  tariff  act  was  passed  after  and  with  full  knowledge  of  long-continued  de- 
partmental constmction  classifying  this  substance  as  a  color  or  dye. 


054  Fed.  1004.) 

REPUBLIC  IRON  ft  STEEL  CO.  v.  TAGGART.  (Circuit  Court  of  Appeals, 
Sixth  Circuit  August  8,  1907.)  No.  1,611.  In  Estot  to  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Ohio.  Halbrook  &  Monsar- 
rat,  for  plaintiff  in  error.  King  ft  Tracy,  Marshall  ft  Fras^,  and  George  D. 
Welles,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  District  Court  affirmed.  See  141  Fed. 
910,  73  C.  C.  A.  144. 


(154  Fed.  1005.) 

UNITED  STATES  V.  CRUCIBLE  STEEL  CO.  (Circuit  Court  of  Appeals, 
Second  Circuit.  April  12,  1907.)  No.  184  (4,150).  Appeal  from  the  Orcuit 
Court  of  the  United  States  for  the  Southern  District  of  New  York.  For  de- 
cision below,  see  147  Fed.  537,  affirming  a  decision  of  the  Board  of  United 
States  (General  Appraisers.  G.  A.  6,213  (T.  D.  26,870).  J.  Osgood  Nichols, 
Asst  U.  S.  Atty.  William  J.  Gibson,  for  importers.  Before  WALLACJE  and 
OOXE,  Circuit  Judges. 

PER  CURIAM.    Decree  affirmed. 


(154  Fed.  1005.) 

UNITED  STATES  V.  TREFOUSSE,  GOGUBNHEIM  ft  CO.  UNITED 
STATES  V.  PASSAVANT  &  CO.  (Circuit  Court  of  Appeals,  Second  Circuit 
January  8, 1907.)  Nos.  137,  136  (4,128,  4,129).  Appeals  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  For  decision 
below,  see  144  Fed.  708,  reversing  a  decision  of  the  Board  of  United  States 
General  Appraisers.  J.  Osgood  Nichols,  Asst  U.  S.  Atty.  Frederick  W. 
Brooks,  for  importers.  Before  WALLACE,  LACOMBE,  and  TOWNSBND, 
Circuit  Judges. 

PER  CURIAM.    Decrees  affirmed  in  open  court 


OM  Fed.  1005.) 

WEST  CJfflCAGK)  R.  CO.  et  al.  v.  CHICAGO  CONSOLIDATED  TRACTION 
OO.  et  al.  (Circuit  Court  of  Appeals,  Seventh  Circuit  July  30,  1907.)  No. 
1,368.  Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
Division  of  the  Northern  District  of  Illinois.  Henry  S.  Robbins,  for  appel- 
lants. Nathaniel  C.  Sears,  Albert  J.  Hopkins,  and  Clarence  A.  Knight,  for 
appellees. 

PER  CURIAM.    Appeal  dismissed.    See  150  Fed.  612. 


(164  Fed.  1006.) 

WESTINGHOUSE  ELECTRIC   &   MFG.  CO.   V.  MONTGOMERY   ELEC- 
TRIC LIGHT  &  POWER  (X).    (Circuit  Court  of  Appeals,  Second  Circuit 
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June  7,  1907.)  No.  268.  Appeal  from  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York.  Before  WALiLACB  and  lOWN- 
SBND,  Circuit  Judges,  and  HOLT,  District  Judge. 

HOLT,  District  Judge.  The  resignation  of  Judge  WALLACE  and  the  death 
of  Judge  TOWNSEND  having  left  me  the  only  member  of  the  court  which 
heard  this  appeal,  I  think  that  I  have  no  power  to  render  any  decision  or 
make  any  order  upon  the  application  for  a  rehearing.  I  therefore  decline  to 
act  upon  such  application  for  want  of  power. 


End  of  Casbs  in  Vol.  83. 
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ABANDONMENT. 

Of  barge  In  tow,  see  'Towage.'* 

ABATEMENT  AND  REVIVAL 

S   1*    Another  aotion.  pending. 

A  proceeding  for  a  writ  of  assistance  in  a  state  court,  following  a  sale 
and  conveyance  of  land  under  a  decree  of  foreclosure  entered  by  such 
court,  does  not  operate  as  a  bar,  either  temporarily  or  permanently,  to 
an  action  of  ejectment  between  the  same  parties  for  the  same  property^ 
brought  by  the  applicant  for  the  writ  hi  a  federal  court. 

—Lamar  y.  Spalding,  154  Fed.  27 83  O.  a  A.  Ill 

ABEHORS. 

Criminal  responsibility,  see  "Criminal  Law,"  §  1. 

ABUTTING  OWNERS. 

Ck>mpen8atlon  for  taking  of  or  injury  to  lands  or  easements  for  public  use,  see 
"Eminent  Domain,"  t  1. 

ACCESSION. 

Intermixture  of  goods  of  same  kind,  see  "Confusion  of  Goods." 

ACCESSORIES. 

Oriminal  req;)onBibllity,  see  "Criminal  Law,"  ^  1» 

ACCIDENT. 

Cause  of  death,  see  "Death,"  t  1. 

ACCIDENT  INSURANCE 

See  "iDsnrance,"  {{  6,  & 

ACCOMPLICES. 

Criminal  responsibility,  see  "Criminal  Law,"  §  !• 
83  aO  Jl.  (681) 
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ACCOUNT. 

Accounting  by  Infringer  of  patoit,  see  *Tatent8>"  i  5. 

ACTION. 

Almtement,  see  "Abatement  and  Revival.** 

Jurisdiction  of  courts,  see  "CJourts." 

Pendency  of  action,  see  ''Abatement  and  Eevival,**  1 1. 

Actions  between  parties  in  particular  relations. 
See  "Master  and  Servant,"  i  2. 

Actions  by  or  against  particular  classes  of  persons. 
See  "Carriers,"  t  1;  "Municipal  Corporations,"  t  2. 
Corporate  officers,  see  "Corporations,"  §  Z. 
Trustee  in  bankruptcy,  see  ''Bankruptcy,"  §  8. 

Particular  causes  or  grounds  of  action. 
See  "Death,"  %  1;  "Insurance,"  t  8;  "Libel  and  Slander,"  %  2;  •^Negligences" 

8  1. 
Breach  of  contract,  see  "Contracts,"  t  5. 
Breach  of  warranty,  see  "Sales,"  §  2. 
Death  of  passenger,  see  "Carriers,"  §  1, 
Death  of  servant,  see  "Master  and  Servant,"  t  2. 
Hire  of  dredge,  see  "Shipping,"  §  2. 
Infringement  of  patent,  see  "Patents,"  {  6. 
Personal  injuries,  see  "Carriers."  §  1;  "Master  and  Servant"  8  2;  "Munlciptl 

Corporations,"  %  2;  "Railroads,"  t  2. 
Recovery  of  land  sold  by  vendor,  see  "Vendor  and  Purchaser,"  %  1. 
Unpaid  duties,  see  "Customs  Duties,"  t  4. 

Particular  forms  of  action. 
See  "Replevin" ;  "Trover  and  Conversiwi." 

Particular  forms  of  special  relief. 
See  "Injunction";  "Specific  Performance." 

Enforcement  of  liability  against  corporate  officers,  see  "Corporations,"  f  8. 
Foreclosure  of  vendor*s  lien,  see  "Vendor  and  Purchaser,"  %  1. 

Particular  proceedings  in  actions. 

See  "Appearance";  "Damages";  "Evidence";  "Judgment":  "Judicial  Sales"; 
"Jury";  "Parties";  "Pleading";  "Removal  of  Causes";  "Trial";  "Venae- 
Verdict,  see  "Trial,"  t  2. 

Particular  remedies  in  or  incident  to  actions. 
See  "Injunction" ;  "Receivers." 

Proceedings  in  exercise  of  special  or  limited  furisdictions. 

Criminal  prosecutions,  see  "Criminal  Law." 

Suits  In  admiralty,  see  "Admiralty";  "Shipping,"  t  6w 

Suits  In  equity,  see  "Equity." 

Revietv  of  proceedings. 
See  "Appeal  and  Error" ;  "Judgment,"  §  !• 
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^   1*    Joljider,  spUttlniTy  eonsolidation,  and  sever anee. 

An  assignee  of  a  part  of  a  credit  or  of  a  chose  in  action  cannot,  without 
the  consent  of  the  obligor,  maintain  an  action  at  law  upon  it 

But  such  a  part  owner  may  maintain  a  suit  in  equity  upon  his  claim, 
upon  condition  tliat  he  makes  the  owners  of  the  other  portions  of  the 
claim  parties  to  the  suit. 

—Rogers  v.  Penobscot  Min.  Co.,  164  Fed.  606 83  C.  0.  A.  380 

And  the  assignee  of  a  part  of  the  interest  of  a  cestui  que  trust  in  real 
or  personal  property  without  the  consent  of  the  assignor  may  maintain 
such  a  suit  to  enforce  the  execution  of  the  trust. 

—Rogers  V.  Penobscot  Min.  Co.,  154  Fed.  606 83  C.  0.  A.  380 

ACT  OF  BANKRUPTCY. 

"See  ••Bankruptcy,"  t  2. 

ADEQUATE  REMEDY  AT  LAW. 

ESect  on  Jurisdiction  of  equity,  see  ''Equity,"  §  1. 

ADJUDICATION. 

Of  courts  in  general,  see  •'Courts,"  §  2. 

Operation  and  effect  of  former  adjudication,  see  "Judgment,"  |  2. 

ADMINISTRATION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  t  3. 

ADMIRALTY. 

See  "CJollision";  ••Seamen";  "Shipping'';  "Towage." 

I   1.    Jurisdlotion. 

A  corporation  organized  to  conduct  a  boys*  school  on  shipboard,  char- 
tered a  vessel  for  the  purpose,  and  also  entered  into  contracts  with  libel- 
ants, by  which  it  engaged  to  take  pupils  for  the  school  year,  who  were 
to  be  received  on  board  and  taught  the  ordinary  studies  of  a  preparatory 
course.  During  the  year,  the  ship  was  to  make  a  voyage  to  foreign  coun< 
tries,  and  the  pupils  were  to  be  organized  into  a  cadet  corps  and  given 
instruction  in  nautical  and  naval  matters.  Heldy  that  such  contracts  were 
not  maritime,  and  that  their  breach  by  the  corporation  did  not  give  libel- 
ants a  lien  on  the  vessel  enforceable  in  admiralty. 

—The  Pennsylvania,  154  Fed.  9 83  0.  0.  A.  139 

Contracts  of  a  mixed  nature  are  not  cognizable  in  the  admiralty  courts, 
and.  where  the  principal  subject-matter  of  a  controvers^r  belongs  to  the 
jurisdiction  of  a  court  of  common  law  or  of  equity,  the  incidental  mat- 
ters must  also  be  relegated  to  the  appropriate  Jurisdiction,  although  of 
themselves  they  might  be  cognizable  in  admiralty. 

—The  Pennsylvania,  154  Fed.  9 83  a  0.  A.  139 

§  2.    AppeaL 

Where,  upon  a  proper  construction  of  a  dredge  charter,  it  did  not  cover 
the  dredging  of  material  not  ordinarily  found  in  such  dredging  operations, 
and  for  which  a  dredge  of  that  construction  was  not  adapted,  the  charter- 
er, in  a  libel  for  the  hire  of  the  dredge,  was  not  prejudiced  by  the  admis- 
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8lon  of  representations  made  by  one  of  its  officers  as  to  the  charact^ 
of  the  material  which  was  to  be  dredged. 

— ^Bowers  Hydraulic  Dredging  CJo.  v.  Federal  Ccmtracting  Ck).,  153 
Fed.  870 83  a  a  A.  52 

t  8.    Costs. 

A  marshal  who  has  taken  possession  of  a  vessel  on  a  process  from  a  court 
of  admiralty  is  responsible  for  her  safe  keeping  to  all  parties  in  interest, 
and.  if  he  dispenses  with  a  caretaker  at  the  request  of  one  party,  it  is 
within  his  discretion  to  again  take  possession  and  incnr  the  expense  oi  a 
keeper  as  authorized  by  Rev.  St  «  829  [U.  S.  Comp.  St  1901,  p.  636]. 
—The  Robert  R.  Kirkland,  153  Fed.  863 83  0.  C.  A.  45 

A  court  of  admiralty  has  no  power  to  allow  costs  other  than  those  pro- 
vided for  by  statute,  unless  for  an  expense  Incurred  under  its  order,  and, 
there  being  no  statutory  provision  for  the  allowance  of  mileage  to  t 
proctor  in  attending  on  the  taking  of  depositions,  no  such  allowance  can  be 
taxed  as  costs. 

—Pacific  MaU  S.  S.  Co.  r.  Iverson,  154  Fed.  450 83  a  &  A.  3W 

AFFIDAVITS. 

Particular  proceedings  or  purposes. 

Appraisal  of  merchandise  subject  to  &uty,  see  **Customs  Duties,"  |  3. 
Verification  of  claim  against  municipal  corporation,  see  '^Municipal  Corpora* 

tions,"  S  2. 
Verification  of  pleading,  see  "Pleading,"  §  1. 

AFFREIGHTMENT. 

Ck>ntract6,  see  "Shipping,"  §  4. 

AGENCY. 

See  "Principal  and  Agent" 

AGREEMENT. 

See  "Oontracta,* 

AIDERS  AND  ABEHORS. 

Criminal  responsibility,  see  "Criminal  Law,"  i  1. 

ALASKA. 

Criminal  Jurisdiction  of  United  States  court  in,  see  "Criminal  Law,"  i  2. 

ALIENS. 

See  "Indians." 

Right  to  maintain  action  for  wrongful  death,  see  "Death,"  |  1. 

t   1«    Ezolasion  or  expulsion. 

Evidence  considered,  and  held  suflacient  to  entitle  a  Chinese  person  ar- 
rested for  being  unlawfully  within  the  United  States  to  his  discharge  on 
the  ground  that  he  was  a  citizen  of  the  United  States  by  birth ;  th»e  be- 
ing direct  testimony  of  apparently  credible  witnesses  to  such  fact,  and  no- 
evidence  to  the  contrary,  except  a  statement  made  by  defendant  to  the  in* 
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specters  who  arrested  him,  which,  although  somewhat  Inconsistent  with 
such  claim,  was  not  Irreconcilable  therewith. 

—Pang  Sho  Yin  v.  United  States,  154  Fed.  660 83  O.  a  A.  484. 

AMENDMENT. 

At  trial,  see  'Trial,"  §  8. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "CJourts,"  {  8. 

APPEAL  AND  ERROR. 

Review  in  criminal  prosecutions,  see  ''Criminal  Law,"  §  6. 
Review  in  habeas  corpus  proceedings,  see  "Habeas  Corpus,"  {  !• 
Review  of  proceedings  in  admiralty,  see  "Admiralty,"  §  2. 

4   1.    Decisions  reTiewable. 

The  rule  applied  that  an  order  of  a  Circuit  Court,  adjudging  the  de- 
fendant in  a  suit  for  infringement  of  a  patent  in  contempt,  for  violation 
of  an  Injunction  granted  therein,  and  imposing  a  fine  for  the  benefit  of 
the  complainant,  is  civil  in  its  nature,  and  constitutes  a  part  of  the  pro- 
ceedings in  the  case,  and,  where  entered  after  final  decree,  is  appealable 
to  the  Circuit  Court  of  Appeals. 

—Wilson  V.  Calculagraph  Co.,  153  Fed.  961 83  C.  a  A.  77 

A  decision  which  completely  determines  the  rights  of  parties  in  the 
pending  proceeding,  who  are  not  Jointly  liable  with  others,  is  a  final  deci- 
sion, reviewable  by  appeal  or  writ  of  error  under  the  acts  of  Congress. 

—Morrison  v.  Bumette,  164  Fed.  617 83  C.  C.  A.  391 

An  order  which  avoids  a  confirmation  of  a  sale  and  an  approval  of  a 
lease  of  an  allotment  of  an  Indian  minor  is  a  final  decision,  because  it 
completely  determines  the  right  of  the  purchaser  thereunder. 

—Morrison  v.  Bumette,  154  Fed.  617 83  C.  C.  A.  391, 

An  order  made  by  a  district  court  of  Alaska  setting  aside  a  prior  Judg- 
ment of  such  court  and  granting  a  new  trial  is  not  appealable  under  Alaslca 
Codes,  pt  4.  c.  51,  §  504,  which  gives  the  right  of  appeal  from  a  "final  Judg- 
ment or  order,"  but  such  order  may  be  reviewed  on  appeal  by  the  Circuit 
Court  of  Appeals  for  want  of  Jurisdiction  in  the  court  to  make  It. 

—Nelson  v.  Meehan,  155  Fed.  1 83  C.  C.  A.  597 

^  2.    Risht  of  Teriew. 

Parties  who  have  secured  all  the  relief  they  seek  cannot  appeal  or  sue 
out  a  writ  of  error,  nor  can  they,  by  assigning  or  arguing  cross-errors,  con- 
fer Jurisdiction  on  a  national  appellate  court  to  consider  or  determine  al- 
leged erroneous  rulings  not  otherwise  presented.  Guarantee  Co.  v.  Phenlx 
Ins.  Co.,  29  C.  C.  A.  376,  379,  124  Fed.  170,  173. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  C.  C.  A.  380 

^  3.    Presentation  and  reservation  in  lower  eonrt  of  gronnds  of  re- 
view. 

In  actions  at  law  the  function  of  the  Circuit  Court  of  Appeals  is  exclu- 
sively the  correction  of  errors  below,  and  questions  whicli  were  not  pre- 
sented to  nor  decided  by  the  trial  court  are  not  open  for  review. 

—City  of  Pittsburgh  v.  Jonathan  Clark   &  Sons  Co.,  154  Fed.  464 

83  C.  C.  A.  262 

A  motion  for  a  directed  verdict  at  the  close  of  all  the  evidence  Is 
waived,  where  a  direct  ruling  thereon  Is  not  insisted  on  and  no  excep- 
tion is  reserved. 

—Fidelity  &  Casualty  Co.  of  New  York  v.  Thompson,  154  Fed.  484. . . 

83  C.  C.  A.  324 


Digitized  by  VjOOQ IC 


686  83  C.  C.  A.  REPORTS. 

An  appellate  court  will  notice  without  objection  lack  of  jurisdiction 
of  an  inferior  court 

—Morrison  v.  Burnette,  154  Fed.  617 83  C.  a  A.  391 

t  4.    Requisite*  and  prooeedings  for  transfer  of  eanse. 

The  six  months  allowed  by  statute  for  suing  out  a  writ  of  error  for 
the  review  of  a  judgment  by  the  Circuit  Court  of  Appeals  cannot  be  ex- 
taided  by  a  motion  in  the  trial  court  to  vacate  the  judgment,  filed  after 
such  time  has  expired,  which  brings  nothing  new  into  the  record,  but  is 
in  effect  merely  a  motion  to  reargue  the  question  whether  the  judgmait 
was  warranted  by  the  record. 

—United  States  v.  Fidelity  &  Deposit  Co.  of  Maryland,  155  Fed- 
117 83  0.  C.  A.  577 

t   6.    Reeord  and  proeeedinss  not  in  reeord* 

A  bill  of  exceptions  has  no  function  and  Is  unnecessary  in  an  equity 
proceeding  in  the  absence  of  a  trial  of  some  issue  by  a  jury,  because  the 
appeal  brings  the  entire  record,  including  the  evidence,  objections,  and 
exceptions,  to  the  appellate  court 

—Morrison  v.  Burnette,  154  Fed.  617 83  C.  a  A.  391 

Legal  issues  other  than  the  one  specifically  presented  for  determinatioQ 
may  properly  be  considered  and  determined  by  an  appellate  court,  where 
they  naturally  arise  and  arc  pertinent  to  the  question  at  issae  and  to 
further  proceedings  in  the  trial  court 

—Collin  County  Nat  Bank  of  McKInney,  Tex.,  v.  Hughes,  155  Fed. 
389 83  C.  a  A.  661 

I  6*    Assicament  of  errors* 

Held,  that  the  ordinary  rules  in  reference  to  the  limitation  after  man- 
date, of  the  powers  of  a  court  appealed  from  do  not  apply  here,  because 
no  proposition  with  reference  to  them  was  made  in  the  court  appealed 
from;  and  consequently  the  Circuit  Court  of  Appeals  declined  to  revise 
a  proceeding  In  the  Circuit  Court  with  reference  to  the  violation  of 
an  interlocutory  injunction,  which  proceeding  occurred  after  the  reception 
of  the  mandate  dismissing  the  suit. 

—Wilson  V.  Calculagraph  Co.,  153  Fed.  961 83  C  CX  A.  77 

The  purpose  of  the  provision  of  rule  11  of  the  Circuit  Courts  of  Ap- 
peals (150  Fed.  xxvii,  118  C.  C.  A.  xxvii),  that  "the  court  at  its  option 
may  notice  a  plain  error  not  assigned^*'  is  to  prevent  the  miscarriage 
of  justice  from  oversight,  and  It  does  not  intend  that  the  court  is  to  sift 
the  record  and  deal  with  questions  of  small  importance,  but  only  that 
it  may  notice  errors  which  are  obvious  and  of  a  controlling  character. 
—P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  45. .  .83  C.  C.  A.  157 

General  assignments  of  error  that  the  court  erred  in  sustaining  the  re- 
port of  a  master,  or  in  overruling  the  exceptions  thereto,  which  were 
numerous,  or  in  awarding  any  substantial  damages  thereon,  do  not  com- 
ply with  the  requirement  of  rule  11  of  the  Circuit  Courts  of  Appeals  (150 
Fed.  xxvii,  118  C.  C.  A.  xxvii),  that  such  assignments  "shall  set  out  sep- 
arately and  particularly  each  error  asserted  and  intended  to  be  urged,*' 
and  will  not  be  considered. 

—P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  45. .  .83  C.  C.  A.  157 

Under  rule  11  of  the  Circuit  Courts  of  Appeals  (150  Fed.  xxvll,  18  C. 
C.  A.  xxvii),  which  requires  an  assignment  of  errors  to  be  filed  with  the 
clerk  of  the  court  below  with  the  petition  for  an  appeal,  and  provides 
that  no  appeal  shall  be  allowed  until  such  assignment  of  errors  shall 
have  been  filed,  additional  assignments  of  error  filed  after  an  appeal  has 
been  perfected  by  the  service  of  citation,  by  which  the  court  below  lost 
jurisdiction,  constitute  no  part  of  the  record,  and  will  not  be  considered 
on  the  appeal. 

—P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  45. .  .83  a  0.  A.  157 
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Where  there  was  no  request  In  the  trial  court  for  the  allowance  of 

nominal  damages  by  a  plaintiff  and  no  assigmnent  of  error  because  of  the 

failure  to  do  so,  the  Judgment  will  not  be  reversed  because  of  such  failure. 

—Peck  V.  Tribune  Co.,  154  Fed.  330 83  C.  C.  A.  202 

A  defect  of  jurisdiction  of  the  trial  court,  such  as  want  of  diversity  of 
citizenship,  which  cannot  be  waived,  and  which  discloses  the  total  absence- 
of  power  in  that  court  to  take  any  aflftrmative  action  In  the  suit,  will  be 
noticed  by  the  appellate  court  sua  sponte,  without  exception  or  specifica- 
tion of  error.  But  objections  to  the  Jurisdiction  of  the  trial  court,  such  as 
lack  of  proper  service  of  a  lawful  summons,  which  condition  the  method 
of  the  exercise  of  the  power  of  the  court  and  which  may  be  waived, 
must  be  presented  to  the  appelate  court  by  a  proper  assignment  of  er- 
rors, which  gives  the  opposing  party  an  opportunity  to  prepare  a  proper 
record  for  their  consideration. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  0.  C.  A.  380 

An  appellate  court  will  notice  without  assignment  the  lack  of  jurisdic- 
tion of  an  inferior  court 

—Morrison  v.  Bumette,  154  Fed.  617 83  C.  C.  A.  391 

But  alleged  errors  in  the  exercise  of  its  Jurisdiction  can  be  presented 
only  by  appeal  or  writ  of  error  and  a  proper  assignment  of  errors. 

—Morrison  v.  Bumette,  154  Fed.  617 83  C.  0.  A.  391 

I  7.    Briefs. 

Under  Circuit  Court  of  Appeals  rule  24  (150  Fed.  11),  declaring  that 
the  brief  for  the  plaintiff  in  error  shall  contain  a  specification  of  the  er- 
rors relied  on,  and  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged,  an  objection  that  a  false  or  misleading 
issue  had  been  tried  to  the  prejudice  of  plaintiff  in  error  could  not  be 
reviewed,  where  no  such  error  was  so  assigned. 

— Mtnsi  Indemnity  Co.  v.  J.  R  Crowe  Coal  &  Mining  Co.,  154  Fed. 
545 83aC.  A.  431 

S  8.    Bevlew. 

The  direction  of  a  verdict  by  a  federal  court,  even  if  erroneous,  is 
harmless  error  and  not  ground  for  reversal  where,  pending  proceedings 
for  review,  a  final  judgment  has  been  rendered  in  another  proceeding  be- 
tween the  same  parties  in  a  state  court  which  conclusively  determines  the 
question  at  issue  In  favor  of  the  party  for  whom  the  verddet  was  directed. 
—Lamar  v.  Spalding,  154  Fed.  27 83  C.  C.  A.  Ill 

Although  an  appeal  is  from  an  Interlocutory  order  granting  or  con- 
tinuing in  force  an  Injunction,  if  the  appellate  court  is  of  opinion  that  re- 
lief cannot  be  granted  and  that  on  the  final  hearing  the  bill  must  b(^ 
dismissed,  it  is  its  duty  to  save  both  parties  the  expense  of  further  litiga- 
tion by  making  a  final  disposition  of  the  case. 

— ^Arkansas  Southeastern  R.   Co.  v.  Union   Sawmill  Ca,   154  Fed. 
301 83  C.  C.  A.  224 

The  discretion  of  a  court  in  granting  or  refusing  a  preliminary  injunc- 
tion, where  the  evidence  is  conflicting  and  the  rights  of  the  parties  cannot 
properly  be  determined  except  on  final  hearing,  is  not  subject  to  review 
by  an  appellate  court  unless  there,  has  been  a  plain  disregard  of  facts  or 
of  settled  principles  of  equity. 

—Bush  V.  Pioneer  Min.  Co.,  154  Fed.  480 83  C.  0.  A.  320 

The  denial  of  a  motion  for  a  new  trial  in  a  federal  court  is  an  exercise 
of  discretion  which  is  not  reviewable  by  the  Circuit  Court  of  Appeals. 
— Fidelity  &  Casualty  Co.  of  New  York  v.  Thompson,  154  Fed.  484. . . 

83  C.  C.  A.  324 

Where  a  trial  court  has  Jurisdiction  to  grant  or  refuse  a  new  trial.  It* 
order  granting  or  refusing  it  is  discretionary,  and  it  is  not  reviewable 
In  a  national  appellate  court. 

—Chicago,  M.  &  St  P.  Ry.  Co.  v.  Hell,  154  Fed.  626. . .  .83  C.  C.  A.  40O 
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Wbere,  in  an  action  on  a  fidelity  bond,  the  verdict  returned  was  In 
strict  accord  wltli  the  proof  touching  the  amount  of  the  employe's  embez- 
zlement, and  under  no  theory  was  defendant  entitled  to  a  credit  which 
the  jury  disallowed,  defendant  was  not  entitled  to  a  reversal  because  the 
disallowance  of  such  credit  was  contrary  to  an  ambiguous  instruction 
with  reference  thereto. 

— -«;tna  Indemnity  Co.  v.  J.  B.  Crowe  Coal  &  Mining  Co.,  154  Fed. 
545 83  a  a  A,  431 

Where  a  Judgment  was  for  the  right  party  and  in  the  Interest  of  sub- 
stantial justice,  it  will  not  be  reversed  on  a  writ  of  error  because  tlie 
court  proceeded  on  an  erroneous  theory. 

— ^^;tna  Indemnity  Co.  v.  J.  R  Crowe  Coal  &  Minhig  Co.,  154  Fe6. 
545 83  a  C.  A.  431 

Where,  in  an  action  on  a  fidelity  bond,  the  court  gave  an  instruction 
with  reference  to  the  allowance  of  a  credit  in  favor  of  defendant,  whetlier 
the  verdict  contravened  such  instruction  was  reviewable  on  a  writ  of 
error. 

— iEtna  Indemnity  Co.  v.  J.  R  Crowe  Coal  &  Mining  Co.,  154  Fed. 
545 83  a  a  A.  431 

Where  the  trial  of  an  alleged  false  issue  was  induced  by  defendant's 
own  procuremeit,  over  plaintifTs  objection,  defendant  could  not  object 
thereto  on  a  writ  of  error. 

— ^^tna  Indemnity  Co.  v.  J.  B.  Crowe  Coal  &  Mining  Co.,  154  Fed. 
545 83  a  a  A.  431 

Where  the  record  on  a  writ  of  error  does  not  clearly  show  that  the 
jury's  finding  was  contrary  to  the  instructions  of  the  court  whai  taken 
as  a  whole,  it  will  be  presumed  that  the  jury  followed  the  instructions, 
and  that  the  verdict  is  right 

— ^^tna  Indemnity  Co.  v.  J.  .R.  Crowe  Coal  &  Mining  Co.,  154  Fed. 
545 ^ 83  a  a  A.  431 

Where  a  verdict  returned  in  the  federal  court  has  been  allowed  to  stand 
by  the  trial  judge,  it  cannot  be  set  aside  on  appeal  as  excessive. 

— JEtnsL  Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Mining  Co.,  154  Fed. 
545 83  C.  a  A.  431 

Where,  on  a  prior  appeal,  the  question  of  the  validity  of  certain  bonds 
issued  by  the  bankrupt  corporation  and  of  the  claim  made  thereon  was 
presented  and  determined,  the  bankrupt's  trustee  was  not  entitled  to 
contest  questions  relating  to  interest  on  such  bonds  on  a  subsequent  ap- 
peal. 

— In  re  Waterloo  Organ  Co.,  154  Fed.  657 83  C.  C.  A.  481 

The  erroneous  admission  of  the  opinions  of  witnesses  as  to  the  cause 
of  an  explosion  field  without  prejudice,  where  the  material  facts  were 
not  in  dispute,  and  the  opinions  were  merely  arguments  therefrouL 

— Castner  Electrolytic  Alkali  Co.  v.  Da  vies,  154  Fed.  938 

83  C.  C.  A.  510 

Reversal  of  the  lower  court's  judgment  as  to  the  facts  will  only  be 
made  when  such  judgment  is  shown  to  be  against  the  clear  preponderat- 
ing weight  of  all  the  evidence.     • 

—Vera  Cruz  &  P.  R.  Co.  v.  Waddell,  155  Fed.  401 83  C.  a  A.  673 

Where  the  whole  testimony  has  not  l>een  incorporated  in  the  record, 
It  will  be  presumed  that  such  testimony  preponderates  in  favor  of  and  sus- 
tains the  judgment  of  the  trial  court 

—Vera  Cruz  &  P.  R.  Co.  v.  Waddell,  155  Fed.  401 83  a  O.  A.  673 

Where  findings  of  fact  are  specifically  made  and  filed  by  the  trial  court 
sitting  without  the  intervention  of  a  jury,  and  no  exceptions  are  taken 
to  such  findings,  no  other  or  additional  findings  are  asked,  and  the  tes- 
timony in  full  Is  not  incorporated  in  the  record,  such  findings  will  be 
taken  as  true,  and  the  appellate  court  in  passing  upon  the  case  will  only 
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reverse  In  case  It  finds  the  Judgment  rendered  to  be  contrary  to  the  facts 
so  found  and  set  forth  by  the  trial  court. 

—Vera  Cruz  &  P.  R.  Co.  v.  Waddell,  156  Fed.  401 83  0.  C.  A.  673 

It  matters  little  whether  a  court  trying  a  case  without  the  interyen- 
tlon  of  a  Jury  formally  excludes  evidence  which  it  has  necessarily  had 
to  hear  in  order  to  determine  its  relevancy  at  the  time  when  offered,  or 
at  the  end,  when  it  considers  the  whole  with  a  view  of  maturing  its  judg- 
ment, for  the  fact  that  it  remains  in  the  record  does  not  necessarily  im- 
ply that  it  was  improperly  considered  in  making  the  final  decision. 

--Vera  Cnw  &  P.  R.  Co.  v.  Waddell,  156  Fed.  401 83  C.  O.  A.  673 

APPEARANCE. 

Under  the  statutes  of  Nebraska,  which  abolish  the  common-law  writ 
of  error,  and  provide  for  proceedings  in  the  Supreme  Court  to  review  a 
Judgment  of  a  district  court  by  the  filing  of  a  petition  in  error  and  the 
issuance  and  service  of  a  summons  thereon,  such  proceedings  are  in 
effect  an  original  action,  and  a  foreign  administrator  who  avails  himself 
of  the  right  given  him  by  the  statutes  of  the  state  to  sue  in  Its  courts  by 
instituting  such  a  proceeding  in  error  to  review  a  judgment  of  a  district 
court  subjecting  lands  of  his  intestate  to  an  attachment  voluntarily  sub- 
mits the  question  of  the  validity  of  such  judgment  to  the  Supreme  Court 
of  the  state,  and  its  decision  is  binding  upon  him  and  upon  the  property. 
— Benkep  v.  Meyer,  154  Fed.  290 83  O.  O.  A.  270 

An  application  by  a  defendant  not  served  to  remove  a  cause  from  the 
ctate  to  a  federal  court  is  not  an  appearance  to  the  merits. 

— ^Northwestern  State  Bank  of  Hay  Springs,  Neb.,  v.  Silberman,  164 
Fed.  809 83  C.  a  A.  625 

APPLIANCES. 

liiablllty  of  employer  for  defects,  see  "Master  and  Servant,"  §  !• 

APPRAISAL 

Of  merchandlBe  subject  to  duty,  see  "Customs  Duties,"  t  3. 

APPROVAL 

Of  lease  of  Indian  allotment,  see  "Indians." 

ARGUMENT  OF  COUNSEL 

In  criminal  prosecutions,  see  "Criminal  Law,"  i  4. 

ARREST  OF  JUDGMENT. 

In  criminal  prosecutions,  see  "Criminal  Law,"  §  6. 

ASSAULT  AND  BATTERY. 

^    1.    OTiatlnal  responsibility* 

On  the  trial  of  a  defendant  for  assault  with  a  dangerous  weapon,  where 

it  was  shown  that  he  went  upon  a  mining  claim  in  the  peaceable  posses- 

83C.CJL.- 
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slon  of  a  lessee,  and,  on  being  ordered  off,  threatened  such  lessee  with  a 
revolver,  evidence  offered  to  show  that  a  third  person  owned  an  interest 
in  the  claim,  and  that  such  ownership  had  been  recognized  by  the  lessee, 
who  had  acknowledged  the  right  of  such  person  to  have  a  representative 
on  the  claim,  was  properly  excluded  as  having  no  tendency  hi  any  ev^t 
to  justify  the  assault  or  to  establish  a  defense,  especially  where  defendant 
made  no  claim  to  represent  such  person,  who  already  had  a  representative 
on  the  claim  with  the  lessee's  consent 

—Johnston  V.  United  States,  154  Fed.  445 83  C.  C.  A.  299 

The  charge  of  the  court  in  a  prosecution  for  assault  with  a  dangerous 
weapon  considered,  and,  taken  as  a  whole,  held  free  from  error. 

^Johnston  y.  United  States,  154  Fed.  445 83  C.  G.  A.  299 

ASSIGNMENT  OF  ERRORS. 

See  ••Appeal  and  Error,"  i  6. 

Cross-errors  in  United  States  courts,  see  "Courts,"  §  3. 

ASSIGNMENTS. 

As  splitting  cause  of  action,  see  ••Action,"  |  1. 
Fraud  as  to  creditors,  see  **Fraudulent  Conveyances.** 
In  bankruptcy,  see  •'Bankruptcy,"  §  3. 
Of  copyright,  see  ••Copyrights,"  ^  1. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

See  ••Bankruptcy.** 

ASSISTANCE,  WRIT  OF. 

Pendency  of  proceeding  for  as  ground  for  abatement  of  other  action,  see 
••Abatement  and  Revival,"  t  1. 

ASSUMPTION. 

Of  risk  by  employ^,  see  ••Master  and  Servant,'  §§  1,  2. 

ATTACHMENT. 

Conclusiveness  of  Judgment  In,  see  ••Judgment,"  $  2. 
Effect  of  proceedings  in  bankruptcy,  see  ••Bankruptcy,"  $  3. 

ATTORNEY  AND  CLIENT. 

Allowance  to  trustee  in  bankruptcy  for  attorney's  fees,  see  "Bankruptcy" 

§   3. 
Argument   and   conduct  of  counsel   at  trial   in  criminal   prosecutions,   see 

"Criminal  Law,"  §  4. 
Attorneys  in  fact,  see  *Trincipal  and  Agent" 
Attorney's  lien  In  bankruptcy  proceedings,  see  "Bankruptcy,"  §  2. 
Enforcement  of  attorney's  Hen  in  United  States  court,  see  '^Courts,"  {  3. 
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I   1.    OompensatioiL  and  lien  of  attorney. 

In  the  absence  of  a  statutory  provision,  an  attorney  has  no  lien  on  his 
client's  naked  cause  of  action;  his  right  being  limited  to  the  fruits  of 
the  litigation. 

—In  re  Baxter  &  CJo.,  154  Fed.  22 83  C.  a  A.  106 

A  client  may  settle  a  controversy  with  the  opposite  party  against  the 

consent  of  his  attorney  either  before  or  after  action  brought,  unless  the 

settlement  Is  made  for  the  purpose  of  depriving  the  attorney  of  his  claim. 

—In  re  Baxter  &  Ox,  154  Fed.  22 83  O.  O.  A.  106 

Under  Code  Civ.  Proc  N.  Y.  §  66,  as  amended  in  1879,  which  gives  an 
attorney  a  lien  upon  the  cause  of  action  of  his  client,  which  attaches 
•*to  the  proceeds  thereof  in  whosesoever  hands  they  may  come,"  and  which 
may  be  enforced  by  a  suit  in  equity  against  the  client  or  any  party  hold- 
ing the  proceeds,  the  attorneys  for  a  stockholder  in  suits  brought  on  be- 
half of  all  the  stockholders  against  certain  directors  of  a  corporation  to 
compel  them  to  account  for  and  pay  over  to  the  corporation  the  amount 
of  illegal  dividends  declared  and  paid  by  them  from  the  capital,  as  a 
result  of  which  defendants  paid  over  a  large  sum  to  the  corporation,  are 
entitled  to  a  lien  on  such  fund  for  their  services,  and  may  enforce  the 
same  by  a  suit  In  equity  against  the  corporation. 

— Meighan  v.  American  Grass  Twine  Co.,  154  Fed.  346.  .83  C.  C.  A.  124 

BANKRUPTCY. 

Conditional  sale  to  bankrupt  as  distinguished  from  chattel  mortgage,  see 
•'Chattel  Mortgages,"  §  1. 

i    1.    Conititntional  and  statntory  provisions. 

Act  Pa.  July  12,  1842  (P.  L.  339),  which  authorizes  the  arrest  and  im- 
prisonment of  a  judgment  debtor  on  a  showing  that  he  is  about  to  remove 
or  has  concealed  property  with  intent  to  defraud  liis  creditors,  is  not  an 
insolvency  law  of  the  state,  although  it  provides  that  the  debtor  may  be 
released  on  his  giving  a  bond  that  he  will  apply  within  30  days  for  the 
benefit  of  such  law  and  comply  with  Its  requirements,  but  merely  pro- 
vides a  remedy  in  aid  of  execution,  and  its  operation  is  not  suspended  by 
the  national  bankruptcy  act. 

—Ex  parte  Crawford,  154  Fed.  769 83  C.  C.  A.  474 

§    2.    Petition,  adjndioation,  warrant,  and  onstody  of  property. 

Pending  bankruptcy  proceedings  against  a  corporation  all  its  claims, 
except  those  amounting  to  about  $50,000,  were  settled,  and  an  application 
made  to  dismiss  the  proceedings,  which  was  denied,  with  leave  to  re- 
new, and  an  order  made  directing  the  corporation  to  deposit  .$50,000  to 
stand  as  security  for  disputed  claims,  cost  of  bankruptcy  proceedings,  at- 
torney's liens,  or  equitable  assignments,  etc.  Held,  that  the  attorney  for 
the  petitioning  creditors  was  entitled  to  a  lien  which  extended  to  all  the 
demands  of  creditors  who  were  settled  with  after  the  attorney's  formal 
appearance  In  the  proceeding  in  their  behalf,  under  N.  T.  Code  Civ.  Proc. 
§  66,  creating  an  attorney's  lien  on  his  client's  cause  of  action,  claim,  or 
counterclaim,  and  the  proceeds  thereof.  In  whosesoever  hand  they  may 
come,  not  affected  by  any  settlement  between  the  parties  before  or  after 
Judgment  or  final  order. 

—In  re  Baxter  &  Co.,  154  Fed.  22 83  C.  C.  A.  106 

Where  an  order  was  made  in  bankruptcy  proceedings  pending  a  motion 
to  dismiss  the  proceedings  before  adjudication  directing  the  bankinipt  to 
deposit  $50,000  to  stand  as  security  for  the  payment  of  all  disputed  claims, 
the  cost  of  the  proceedings  and  all  attorney's  Hens  or  equitable  assign- 
ments, etc.,  such  order  protected  any  lien  which  the  attorney  for  the  pe- 
titioning creditors  might  have  for  his  services. 

—In  re  Baxter  &  Co.,  154  Fed.  22 83  C.  C.  A.  106 
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Bankr.  Act  July  1.  18f«,  c  541,  S  19a,  30  Stat.  551  [U.  S.  Comp.  St 
1901,  p.  3429],  does  not  entitle  an  alleged  bankrupt  to  a  jury  trial  where 
by  his  answer  he  admits  his  Insolvency  and  the  commission  of  the  allied 
acts  of  bankruptcy  but  alleges  that  he  is  not  amenable  to  bankruptcy  pro- 
ceedings because  chiefly  engaged  in  farming. 

—Stephens  v.  Merchants*  Nat  Bank  of  Aurora,  IlL,  154  Fed.  341  — 

83  C.  C.  A.  119 

An  allegation  that  defendant  corporation  committed  an  act  of  bank- 
ruptcy by  permitting  and  confessing  judgment  to  K.,  for  the  use  of  6., 
which  judgment  was  entered,  etc.,  and  on  which  execution  attachment 
was  issued  and  a  fi.  fa.  Issued,  and  the  goods  of  the  defendant  levied  on 
by  the  sheriff,  was  insuflacient. 

— Pittsburgh   Laundry    Supply   CJo.   v.   Imperial   Laundry   Co.,   154 
Fed.  602 83  C.  a  A.  48t> 

Bankr.  Act  July  1,  1898,  c.  541,  8  3a,  subd.  3,  30  Stat  546  [U.  S,  Comp. 
St  1901,  p.  34221,  makes  it  an  act  of  bankruptcy  for  a  person  while  insol- 
vent to  have  suffered  or  permitted  any  creditor  to  obtain  a  preference  by 
legal  proceedings,  and  not  to  have  vacated  or  discharged  the  same  at 
least  five  days  Ijefore  a  sale  or  final  disposition  of  any  property  affected 
thereby ;  and  section  31  declares  that  whenever  time  is  enumerated  by 
days  in  the  act,  the  number  of  days  shall  be  computed  by  excluding  the 
first  and  including  the  last.  Held  that,  where  property  of  a  bankrupt  was 
advertised  for  sale  under  an  execution  on  August  22,  1900,  the  bankrupt 
bad  the  entire  day  of  the  17th  in  which  to  vacate  or  discharge  the  execu- 
tion, before  it  would  be  guilty  of  an  act  of  bankruptcy. 

— Pittsburgh    Laundry    Supply   Co.   v.    Imperial   Laundry   Co.,   154 
Fed.  602 83  C.  a  A.  486 

A  business  concern,  being  in  financial  difficulties,  executed  an  instru- 
ment reciting  that  whereas  they  were  indebted  to  various  parties  whose 
•claims  were  due,  and  that  they  were  unable  to  pay  the  same  in  the  reg- 
ular and  ordinary  course  of  business,  they  thereby  sold  and  set  over  to 
M.  in  trust  all  their  general  stock  of  merchandise,  book  accounts,  and  mat- 
ters receivable,  amounting,  etc.,  conditioned  that  M.  would  dispose  of  and 
sell  the  same  according  to  his  judgment  at  retail  or  public  sale,  and  col- 
lect all  the  accounts,  and  with  the  proceeds  pay  pro  rata  all  their  credit- 
ors, a  list  of  whom  was  attached,  with  the  amounts  due  each,  and  to  re- 
turn any  surplus  to  the  grantors  on  demand.  Held,  that  such  instrument 
was  not  a  mortgage,  but  a  general  assignment  for  the  benefit  of  creditors, 
and  therefore  constituted  an  act  of  bankruptcy. 

— In  re  Thomllnson  Co.,  154  Fed.  834 83  C.  C  A-  550 

I  3.    Aflsicnment,  administration,  and  distribution  of  bankmpt's  es- 
tate. 

Where  intervener  surrendered  possession  of  property  received  from  the 
bankrupts  which  was  to  be  the  subject  of  litigation,  on  the  faith  of  a 
stipulation  between  the  Intervener  and  the  bankrupt's  receiver,  approved 
by  the  referee,  that  intervener  should  lose  no  rights  thereby,  the  bank- 
rupt's trustee  should  not  be  permitted  to  repudiate  the  stipulation,  though 
the  receiver  and  referee  may  have  acted  Improvidently  in  entering  into  it 
—In  re  E.  M.  Newton  &  Co.,  153  Fed.  841;  Swofford  Bros.  Dry 
Goods  Co.  V.  Bryant,  Id 83  C.  C.  A.  23 

Where  intervener  in  bankruptcy  proceedings  claimed  certain  property 
delivered  to  it  just  prior  to  the  institution  of  the  proceedings,  whether  the 
contract  under  which  intervener  claimed  was  a  conditional  sale  or  a  chat- 
tel mortgage,  whether  it  was  valid  as  between  the  parties,  and  the  effect 
of  Intervener's  failure  to  record  it  were  questions  which  were  determ}- 
cable  exclusively  by  the  local  law. 

—In  re  E.  M.  Newton  &  Co.,   153  Fed,  841;   Swofford  Bros.  Dry 
Goods  Co.  y.  Bryant,  Id. 83  a  a  A«  23 
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The  bankrupts*  trustees  acquire  no  greater  right  to  property  which  has 
been  In  the  bankrupts*  possession  than  the  bankrupts  themselves  had. 
—In  re  E.  M.  Newton  &  CJo.,   153  Fed.  841;   Swofford   Bros.  Dry 
Goods  CJo.  V.  Bryant,  Id. 83  C.  C.  A.  23 

Bankr.  Act  July  1.  1898,  c.  541,  §  70e,  30  Stat  565  [U.  S.  Comp.  St  1901, 
p.  3452],  as  amended  in  1903  (Act  Feb.  5,  1903,  c  487,  §  8,  32  Stat.  800  [U. 
S.  Ck)mp.  St  Supp.  1905,  p.  690]),  does  not  confer  on  a  court  of  bankruptcy 
jurisdiction  of  a  suit  brought  by  a  trustee  thereunder  to  avoid  a  transfer 
made  by  a  bankrupt,  unless  by  consent  of  the  defendant,  which  is  made  a 
condition  to  such  jurisdiction  In  all  suits  by  trustees  by  amended  secticm 
23b  with  the  exceptions  expressly  mentioned  therein. 

—Hull  V.  Burr.  153  Fed.  945 83  C.  C.  A.  61 

Courts  of  bankruptcy  have  no  jurisdiction  except  that  conferred  by 
statute;  and  Bankr.  Act  July  1,  1898,  c.  541,  30  Stat  544  [U.  S.  Ck)mp. 
St.  1901,  p.  3418],  neither  expressly  nor  impliedly  provides  for  summary 
proceedings,  or  for  auxiliary  or  ancillary  proceedings,  in  another  court 
of  bankruptcy,  in  aid  of  the  bankruptcy  court  which  made  the  adjudica- 
tion and  has  charge  of  the  bankrupt's  estate. 

—Hull  V.  Burr,  153  Fed.  945 83  C.  C.  A.  61 

A  District  Ck)urt  of  the  United  States  is  without  jurisdiction  of  a  suit 
by  a  trustee  in  bankruptcy  appointed  in  another  district  to  recover  prop- 
erty from  one  to  whom  it  was  conveyed  by  the  bankrupt  more  than  four 
months  prior  to  the  bankruptcy,  and  who  took  possession  of  it  after  the 
bankruptcy;  the  ground  of  recovery  alleged  being  that  the  conveyance 
was  in  fact  a  mortgage,  unless  the  defendant  consents  to  such  jurisdic- 
tion. Such  an  action  is  not  one  of  which  the  District  Ck)urt  as  a  court 
of  bankruptcy  Is  given  jurisdiction  without  such  consent  by  Bankr.  Act 
July  1,  1898,  c  541,  §  23b,  or  section  70e,  30  Stat  552,  565  [U.  S.  CJomp.  St 
1901,  pp.  3431,  3452],  as  amended  in  1903  (Act  Feb.  5,  1903,  c.  487,  §§  8,  16, 
82  Stat  798,  800  [U.  S.  Comp.  St  Supp.  1905,  i^.  686,  690]). 

—Hull  V.  Burr,  153  Fed.  945 83  C.  O.  A.  61 

A  trustee  in  bankruptcy  is  vested  by  the  act  of  1898  with  all  the  rights 
and  title  of  the  bankrupt  and  of  his  creditors,  and,  when  he  seeks  to  en- 
force rights  or  to  recover  property  in  a  district  other  than  that  of  the  court 
which  apx>ointed  him,  he  stands  in  the  position  of  those  whose  rights  he 
has  acquired,  and  can  resort  only  to  the  same  courts,  state  or  federal,  and 
is  confined  to  the  same  remedies,  subject  to  the  exceptions  made  by  Act 
July  1,  1898,  c.  541,  §§  23b,  70e,  30  Stat.  552,  565  [U.  S.  Comp.  St  1901,  pp. 
8431,  3452],  as  amended  in  1903  (Act  Feb.  5.  1903.  c.  487,  §§  8.  16,  32  Stat 
798,  800  [U.  S.  Comp.  St.  Supp.  1905,  pp.  686,  690]). 

—Hull  v.  Burr,  153  Fed.  945 83  C.  O.  A.  61 

The  president  of  a  bankrupt  corporation,  being  the  Eastern  agent 
of  defendant  corporation,  with  knowledge  of  the  bankrupt*s  insolven- 
cy on  several  occasions,  misapplied  funds  belonging  to  defendant  to 
the  use  of  the  bankrupt  without  defendant's  knowledge  or  consent  and 
then,  when  the  bankrupt's  failure  could  no  longer  be  suspended,  be  sold 
certain  of  the  bankrupt's  assets,  and  with  the  proceeds  repaid  defendant 
the  money  misappropriated,  also  without  defendant's  knowledge.  Held, 
that  the  repayment  of  the  money  so  stolen  from  defendant  did  not  con- 
stitute a  preference  recoverable  by  the  bankrupt's  trustee. 

— McNaboe  v.  Columbian  Mfg.  Co.,  153  Fed.  967 83  C.  C.  A.  81 

Bankr.  Act  July  1,  1898,  c.  541,  §§  67c,  67f,  30  Stat.  564,  565  [U.  S.  Comp. 
St  1901,  pp.  3449,  3450J,  providing  that  liens  obtained  through  legal  pro- 
ceedings within  four  months  prior  to  bankruptcy  shall  be  dissolved  by  the 
bankruptcy  proceedings,  relate  only  to  those  actions  or  proceedings  taken 
by  creditors  who,  having  no  existing  lien  or  right  of  lien  resting  in  ex- 
isting contract  entered  into  in  good  faith,  seek  to  obtain  a  preference  by 
being  first  in  the  race  of  diligence,  and  such  provisions  do  not  affect  a  lien 
obtained  by  a  landlord  by  the  levy  of  a  distress  warrant  for  past  due  rent 
under  a  lease  giving  the  landlord  a  right  of  lien  and  to  distrain  for  rent  in 
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arrears,  whlc^  was  entered  into  in  good  faith  and  not  in  contemplatiOD  of 
bankruptcy;   such  Hen  befni;  one  which  is  preserved  by  section  67d- 
— In  re  Robinson  &  Smith,  154  Fed.  343;  Wilson  v.  Brock  &  Rankin, 
Id. 83  a  C.  A.  121 

A  corporation,  on  a  purchase  of  property,  as  part  payment  of  the  pur- 
chase price  assumed  payment  of  a  debt  secured  by  mortgage  on  the  prop- 
erty, and  which  was  also  secured  by  a  mortgage  on  other  property  of  the 
original  debtor.  The  latter  mortgage  was  foreclosed,  the  property  sold. 
and  the  proceeds,  which  was  less  than  the  debt,  paid  to  the  creditor. 
The  corporation  was  adjudged  a  bankrupt,  and  its  property  sold  dear 
of  liens  which  were  transferred  to  the  proceeds.  Held  that,  by  its  as- 
sumption of  the  mortgage  debt,  the  corporation  became  the  principal  d^t- 
or  and  the  original  debtor  its  surety,  and  the  creditor  was  entitled  to 
prove  his  claim  and  enforce  his  lien  for  the  full  amount  of  the  debt,  with- 
out deducting  the  amount  of  the  proceeds  of  the  other  mortgaged  prop- 
erty, which  on  receiving  payment  in  full  from  the  bankrupt's  estate  he 
held  in  trust  for  the  original  debtor. 

—In  re  Beaver  Knitting  Mills,  154  Fed,  320 83  a  C.  A.  240 

A  chattel  mortgage  given  by  a  small  retail  merchant  on  his  stock,  con- 
taining no  after-acquired  property  clause,  cannot  be  enforced  against 
stock  on  hand  when  he  was  adjudicated  a  bankrupt  nearly  a  year  and  a 
half  afterward,  without  proof  that  the  goods  were  the  same. 

— In  re  Doran,  154  Fed.  467;  Moorman  v.  Beard,  Id,. .  .83  C.  C.  A.  265 

Under  Ky.  St.  1903,  S  496,  which  provides  that  no  mortgage  shall  be  valid 
''against  a  purchaser  for  a  valuable  consideration  without  notice  thereof 
or  against  creditors"  until  lodged  for  record,  as  construed  by  the  state 
Court  of  Appeals  a  mortgage  is  valid  aprainst  the  general  creditors  of  a 
bankrupt  where  it  was  recorded  prior  to  the  filing  of  the  petition  In  bank- 
ruptcy, although  it  was  withheld  from  record  for  several  months,  during 
which  time  a  large  part  of  the  indebtedness  was  contracted. 

—In  re  Doran,  154  Fed.  467 ;  Moorman  v.  Beard,  Id.. .  .83  C.  C.  A.  265 

Where  a  receiver  for  a  bankrupt's  estate  has,  with  the  assent  of  the 
bankruptcy  court,  vacated  premises  of  which  a  third  party  was  claiming 
the  right  of  possession,  and  such  third  person  has  thereupon  made  peace- 
able entry  thereon,  a  subsequently  appointed  trustee  of  the  estate  cannot 
oust  the  third  party  and  retake  possession  through  a  summary  proceed 
Ing  in  the  court  of  bankruptcy. 

—In  re  Rothschild,  154  Fed,  194 83  C.  a  A.  288 

Where  an  order  by  a  referee  requiring  a  person  to  turn  over  money  t*' 
a  trustee  in  bankruptcy  was  within  his  lawful  authority,  the  District 
Court  has  power  to  commit  such  person  for  contempt  for  refusal  to  ober 
such  order. 

*— In  re  Graessler  &  Reichwald,  154  Fed.  478;  Consani  v.  Brandon. 

Id, 83  C.  a  A.  30i 

Where  property  of  bankrupts  was  taken  on  a  void  attachment  and  thf 
proceeds  paid  to  the  plaintiflC  on  a  Judgment  against  the  bankrupts,  re- 
covered by  default  several  weeks  after  the  filing  of  their  petition  in  bank- 
ruptcy, which  fact  was  known  to  the  plaintiff,  a  referee  has  authority  un- 
der Bankr.  Act  July  1,  1898,  §  2  (7),  and  section  67f,  c  541,  30  Stat  546. 
665  [U.  S.  Comp.  St  1901,  pp.  3421,  3450],  to  make  a  smnmary  order  re- 
quiring such  proceeds  to  be  paid  over  to  the  trustee. 

— In  re  Graessler  &  Reichwald,  154  Fed.  478;  Consani  v.  Brandon. 

Id 83  a  a  iu  301 

A  bankrupt  corporation,  having  issued  bonds  secured  by  a  mortgage, 
which  after  bankruptcy  was  conceded  to  be  valid  as  to  two-fiftlis  of  the 
property,  but  was  contested  by  the  trustee  as  to  the  remainder,  the  mort- 
gagee, having  retained  possession  of  the  proceeds  of  the  property  on  fore- 
closure sale  pending  determination  of  the  ownership  thereof,  was  charge- 
able with  interest  at  3  per  cent  on  the  entire  proceeds  during  its  posses- 
sion, ^ 
—In  re  Waterloo  Organ  Co.,  154  Fed.  657 83  a  a  A.  481 
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After  the  bankruptcy  of  a  corporation  having  Issued  bonds  secured  by 
a  mortgage  payable  to  a  bank  as  trustee,  It  was  agreed  that  the  mortgage 
was  valid  as  to  two-fifths  of  the  property,  but  was  contested  by  the  trustee 
in  bankruptcy  as  to  the  remainder.  The  litigation  which  was  brought  in 
a  state  court  was  undertaken  in  good  faith  and  was  not  frivolous,  but  was 
conducted  by  the  bank  for  the  bondholders'  benefit  Held,  that  the  bank, 
pending  appeal  to  the  state  Court  of  Appeals  from  an  adverse  decision, 
was  entitled  to  an  allowance  out  of  the  bankrupt's  estate  for  expenses  and 
services  of  attorneys  in  such  litigation. 

—In  re  Waterloo  Organ  Co.,  154  Fed.  657 83  0.  C.  A.  481 

Where  bonds  executed  by  a  bankrupt  were  deposited  with  a  bank  as  col- 
lateral for  past  and  future  indebtedness,  the  bank  was  required  to  elect 
whether  it  would  make  the  bonds  valid  by  allowing  the  notes  for  which 
the  bonds  were  collateral  to  be  covered  Into  the  bankrupt's  estate,  or 
press  its  claim  as  a  general  creditor  on  the  notes,  leaving  the  bonds  with- 
out consideration ;  it  not  being  entitled  to  prove  the  bonds  as  a  seciwed 
claim  without  surrendering  the  notes. 

—In  re  Waterloo  Organ  Co.,  154  Fed.  657 83  C.  C.  A.  481 

Litigation  by  a  bankrupt's  trustee  brought  to  reduce  the  number  of 
claimants  to  a  special  fund  belonging  primarily  to  mortgage  creditors  not 
being  frivolous,  the  trustee  was  entitled  to  the  allowance  of  reasonable 
attorney's  fees. 

—In  re  Waterloo  Organ  Co.,  154  Fed.  657 83  C.  C.  A.  481 

The  partners  of  the  bankrupt  partnership  of  F.  M.  Tucker  &  Co.  were 
formerly  testamentary  trustees  of  the  same  trust,  which  the  appellant 
now  represents  as  their  successor.  While  such  trustees,  they  borrowed 
from  the  trust,  and  earmarked  certain  stocks  of  their  own  as  collateral 
securing  repayment.  F.  M.  Tucker  &  Co.  failed  and  had  made  an  assign- 
ment under  the  state  law  for  the  benefit  of  their' creditors,  and  there- 
afterwards  they  went  through  the  form  of  canceling  the  indebtedness,  and 
of  taking  the  collateral  securities  as  the  absolute  property  of  the  trust. 
They  still  later  disposed  of  a  portion  of  the  collateral,  leaving  a  residue, 
which  residue  constitutes  the  assets  in  controversy  here.  The  trustee 
in  bankruptcy  claims,  first,  that  the  transaction  by  which  the  loan  was 
attempted  to  be  discharged  and  the  collateral  securities  taken  as  the  ab- 
solute property  of  the  testamentary  trust  was  void ;  and,  second,  that  as 
F.  M.  Tucker  &  Co.  disposed  of  certain  of  the  securities  after  the  at- 
tempted cancellation  of  the  indebtedness,  and  as  the  securities  thus  dis- 
posed of  were  more  than  equal  to  the  Indebtedness,  the  proceeds  thereof 
should  be  held,  as  between  the  present  parties,  to  have  discharged  the  in- 
debtedness. Held  that,  under  the  circumstances,  the  transaction  which 
involved  the  attempted  cancellation  of  the  indebtedness  was  not  only 
void,  but  that  it  was  void  for  all  purposes ;  and,  further,  field,  that  inas- 
much, as  between  the  members  of  the  bankrupt  copartnership  and  the 
testamentary  trust,  both  the  status  of  the  indebtedness  and  of  the  collat- 
eral securities  now  In  controversy  remained  In  law  unchanged  until  the 
time  of  the  bankruptcy,  and  Inasmuch,  also,  as  the  equities  remain  precise- 
ly the  same  as  they  would  have  been  between  F.  M.  Tucker  &  Co.  and 
the  testamentary  trust  if  there  had  l^een  no  bankruptcy,  the  securities 
in  controversy  must  be  administered  for  the  benefit  of  the  testamentary 
trust. 

— Hatch  V.  Curtin,  154  Fed.  791 ;  In  re  Tucker,  Id. ;  Ex  parte  Ourtin, 
Id. 83C.  0.  A.  495 

A  testator  by  a  will  made  certain  devises  and  bequests  to  each  of  his 
three  sons,  and  left  his  residuary  estate  to  his  wife,  "absolutely  and 
without  reservation,"  but  expressing  his  desire  that  she  should  make  a 
will,  after  advising  with  the  sons,  to  carry  out  his  wishes  as  far  as 
practicable,  confiding  In  her  sense  of  justice  and  discretion.  He  sub- 
sequently revoked  such  will  and  made  another  leaving  his  entire  estate 
to  his  wife,  confiding  in  her  ability  and  integrity  to  make  "as  early  as 
practicable  contemplated  bequests  which  she  Is  aware  of"  to  the  sons. 
After  his  death  his  wife  made  her  will,  by  which  she  divided  the  greater 
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part  of  her  estate  between  the  sons,  share  and  share  alike.  Prior  to  her 
death  a  large  part  of  the  property  was  divided  between  the  sons  with 
her  consent,  each  receiving  more  than  was  left  them  by  the  first  will  of 
their  father.  Held  that,  if  the  will  of  the  father  created  a  precatory 
trust,  in  the  absence  of  any  evidence  as  to  what  bequests  were  conton- 
plated  except  the  prior  will,  such  trust  had  been  fulfilled  by  the  mother 
prior  to  her  death,  and  that  on  her  death  after  the  bankruptcy  of  one 
of  the  sons  the  property  received  by  him  under  her  will  came  from  her 
estate  and  was  not  a  part  of  the  assets  of  his  estate  in  bankruptcy. 

—In  re  Harper,  155  Fed.  105 83  a  G.  A.  56^ 

i  4.    Appeal  aad  rerlsioiL  of  prooeedlncs. 

A  finding  by  a  referee,  confirmed  by  the  District  CJourt,  that  an  alleged 
bankrupt  was  not  chiefiy  engaged  in  farming,  but  was  amenable  to  the 
bankruptcy  law,  will  not  be  disturbed  on  appeal  where  the  evidence  left 
the  question  uncertain  on  the  facts. 

—Stephens  v.  Merchants*  Nat  Bank  of  Aurora,  111.,  154  Fed.  d41. .... 

83  a   C.   A.    119 

An  order  of  a  court  of  bankruptcy  denying  priority  to  a  claim  which 
has  been  allowed  against  an  estate  Is  one  made  in  a  controversy  arising  la 
a  bankruptcy  inroceediug,  and  not  one  made  in  a  bankruptcy  proceeding, 
and  is  reviewable  by  the  Circuit  Court  of  AiH>eals  on  appeal  under  Bankr. 
Act  July  1,  1898»  c.  541.  §  25a,  30  Stat.  553  [U.  S.  Comp.  St  1901,  p.  34321. 
—In  re  Doran,  154  Fed.  467;  Moorman  v.  Beard,  Id.. .  .83  C.  C.  A.  26& 

Bankr.  Act  July  1,  1898,  S  24b,  c  541,  30  Stat  553  [U.  S.  Comp.  St  1901, 
p.  3432],  giving  Circuit  Courts  of  Appeals  authority  to  superintend  and  re- 
vise in  matters  of  law,  was  intended  to  provide  a  summary  method  of  re- 
vising the  orders  of  courts  of  bankruptcy  on  questions  of  law,  and  does  not 
contemplate  any  review  of  facts. 

— In  re  Graessler  &  Reichwald,  154  Fed.  478;  Consani  v.  Brandon, 
Id. 83C.  C.  A.304 

The  refusal  of  a  court  of  bankruptcy  to  permit  the  amendment  of  an 
involuntary  bankruptcy  petition,  for  the  purpose  of  inserting  additional 
alleged  acts  of  bankruptcy,  would  not  be  interfered  with  on  appeal,  un- 
less abuse  of  discretion  was  shown. 

— Pittsburgh   Laundry    Supply   Co.   v.   Imperial   Laundry   Co.,    154 
Fed.  602 83  C.  a  A.  480 

This  appeal  relates  to  the  title  of  certain  assets  claimed  by  the  trustees 
In  bankruptcy  of  Frederick  M.  Tucker  &  Co.  to  belong  to  the  bankrupt 
estate,  but  which  the  appellant  claims  belongs  to  a  testamentary  trust 
The  proceedings  were  commenced  by  the  trustees  In  bankruptcy  by  a  pe- 
tition in  the  District  Court  There  the  appellant  resisted  the  petition, 
among  other  reasons,  because,  as  he  claimed,  the  District  Court  had  no 
jurisdiction  over  the  controversy.  The  District  Court  decided  against 
him,  and  he  thereupon  appealed  to  us.  In  this  court  the  parties  mutually 
agreed  to  waive  all  questions  of  jurisdiction.  Held,  that  the  waiver  was 
sufficiently  retroactive  in  its  effect  to  enable  us  to  take  jurisdiction  of 
the  merits  of  the  case  on  appeal. 

— Hatch  V.   Curtin,   154  Fed.   791;   In  re  Tucker,    Id.;    Ex  parte 
Curtin,  Id, 83  a  C.  A.  495 

Under  Act  Cong.  March  3,  1891,  c.  517,  S  11,  26  Stat  829  [U.  S.  Comp. 
St.  1901,  p.  552],  providing  that  no  appeal  or  writ  of  error  by  which  any 
order,  judgment,  or  decree  may  be  reviewed  In  the  Circuit  Court  of  Ap- 
peals shall  be  sued  out  except  within  six  months  after  the  entry  of  the 
order,  etc.,  sought  to  be  reviewed,  a  petition  to  revise  an  order  entered 
in  bankruptcy  proceedings,  denying  the  bankrupt's  motion  to  quash  the 
service  of  the  subpoena,  not  filed  within  six  months,  is  ineffectual. 

—In  re  Thomlinson  Co.,  154  Fed.  834 83  C.  C.  A.  550 
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BANKS  AND  BANKING. 

I   1«    Hatioiial  banks. 

One  wbo  was  notified  that  shares  of  stock  in  a  national  bank  had  been 
transferred  into  bis  name,  although  be  bad  in  fact  no  interest  therein, 
and  who  indorsed  the  certificates  in  blank,  but  took  no  steps  to  have  the 
stock  transferred  to  the  name  of  the  true  owner,  cannot  avoid  liability 
for  an  assessment  thereon  made  by  the  comptroller  to  meet  the  debts  of 
the  bank  after  its  insolvency. 

— Kenyon  v.  Fowler,  155  Fed.  107 83  0.  a  A.  567 

BATTERY. 

See  "Assault  and  Battery." 

BAWDY  HOUSE. 

See  "Disorderly  House." 

BEQUESTS. 

See  "Wills." 

BETTING. 

See  "Gfimlng." 

BIAS. 

Of  Juror,  see  "Jury,"  §  1. 

BILL  OF  EXCHANGE. 

See  "Bills  and  Notes." 

BILL  OF  LADING. 

See  "SUpplng,"  f  4. 

BILLS  AND  NOTES. 

Validity  of  note  given  in  gambling  transaction,  see  "Gaming,"  S  L 

$   !•    Presentment,  demand,  notioe,  and  protest. 

A  certificate  of  deposit  dated  January  25,  1904,  due  January  25,  1905, 
was  duly  presented  for  payment  Payment  was  demanded  and  refused  on 
January  25,  1905.  Thereupon  a  notice  of  the  presentment,  demand,  and 
dishonor  was  sent  to,  and  received  by,  the  indorser,  which  was  dated 
January  25,  1904,  when  it  should  have  been  dated  January  25,  1905,  which 
stated  that  the  demand  and  dishonor  were  on  the  day  of  the  date  of  the 
notice,  that  the  certificate  was  dated  January  25,  1905,  when  it  was  dated 
January  25,  1904,  and  it  omitted  to  recite  this  clause  which  was  in  the 
certificate,  "No  interest  after  six  months."  Held,  the  notice  sufficiently 
identified  the  certificate  and  notified  the  indorser  of  due  presentment,  de- 
mand, and  dishonor,  so  that  It  is  obvious  that  he  could  not  have  been  mis- 
led or  prejudiced  by  the  mistakes  in  it. 

— Derham  v.  Donohue,  155  Fed.  385 83  a  C.  A.  657 

A  notice  of  protest  is  sufficient  which  by  express  terms  or  by  necessary 
implication  informs  the  indorser  of  the  Identity  of  the  paper,  of  due  de- 
mand, of  its  protest,  and  of  its  dishonor.    Mistakes  and  omissions  in  it 
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which  obviously  could  not  have  misled  or  prejudiced  the  Indorser  are 
not   fatal. 

^Derham  y.  Donohue,  155  Fed.  385 83  a  C.  A.  657 

BOARDS. 

Of  corporate  directors,  see  "Corporations,"  $  4. 

Of  general  appraisers,  see  "Customs  Duties,'*  H  3,  4. 

BONDS. 

Decision  on  appeal  as  law  of  the  case  on  question  of  validity  of,  see  ''Appeal 

and   Error,'*   S  a 
Importers'  bonds*  see  "Customs  Duties,"  i  8. 

BREACH. 

Of  condition,  see  "Insurance,"  S§  8,  4. 
Of  contract,  see  "Contracts,"  §§  3,  4. 
Of  warranty,  see  "Sales,"  i  2. 

BRIDGES. 

Approval  of  engineers  of  performance  of  contract  for  constructi<m  of,  see 
"Contracts,"  i  4. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  i  7. 

BROKERS. 

See  "Principal  and  Agent" 

Joint  adventure  in  purchase  and  sale  of  land,  see  "Joint  Adventures." 

BURDEN  OF  PROOF. 

In  criminal  prosecutions,  see  "Criminal  Law,"  i  8. 

CANCELLATION  OF  INSTRUMENTS. 

Rescission  of  contracts  in  general,  see  "Contracts,"  S  8. 

CARGO. 

See  "Shipping." 

CARRIERS. 

Carriage  of  goods  by  vessels,  see  "Shipping,"  S  4. 

S   1.    Oarrlase  of  passengers. 

A  sleeping  car  company  which  sells  accommodations  in  its  cars  between 
points  on  a  railroad  to  passengers  of  the  railroad  company,  the  cars  behig 
hauled  by  the  railroad  company  in  its  trains  under  a  contract  between  the 
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two  companies,  is  not  liable  to  a  passenger  for  breach  of  contract  because 
the  car  in  which  such  passenger  is  riding  is  diverted  by  the  railroad  com- 
pany on  account  of  a  wreck  and  does  not  reach  the  passenger's  point  of 
destination,  in  consequence  of  which  he  is  compelled  to  change  into  an- 
other car. 

—Louisville  &  N.  R.  Co.  v.  Fisher,  155  Fed.  68;  Scott  v.  Louisville 
&  N.  R.  Ck).,  Id 83  0.  C.  A.  584 

A  railroad  company  cannot  be  held  answerable  to  a  passenger  In  dama- 
ges because  of  matters  which  are  ordinary  incidents  of  travel,  such  as  ex- 
posure to  drafts  from  windows  opened  by,  or  at  request  of,  other  passen- 
gers. 

—Louisville  &  N.  R.  Co.  v.  Fisher,  155  Fed.  6S;  Scott  v.  Louisville 
&  N.  R.  Co.,  Id. 83  C.  C.  A.  584 

Plaintiffs  purchased  first-class  tickets  over  defendant's  railroad  for  pas- 
sage between  two  points,  and  also  tickets  for  a  berth  in  a  sleeping  car  be- 
tween such  points;  such  car  being  operated  by  another  company  and 
hauled  under  contract  by  defendant.  At  3  o'clock  in  the  morning,  when 
some  45  miles  from  plalntlfifs'  point  of  destination,  owing  to  a  wreck  be- 
yond such  point,  the  sleeping  car  was  diverted  and  sent  around  over  an- 
other road  to  its  point  of  destination,  and  plaintiffs  were  required  to  trans- 
fer into  a  day  coach  for  the  remainder  of  their  journey,  which  was  made 
in  about  tw^o  hours.  The  car  so  provided  was  comparatively  new  and  In 
good  condition,  and  the  only  material  complaint  in  regard  to  it  was  that 
it  was  filled  with  passengers,  and  the  windows  were  kept  open;  the 
month  being  August,  although  the  night  was  somewhat  chilly.  Held, 
that  such  facts  did  not  establish  a  breach  of  the  contract  of  carriage 
which  rendered  defendant  liable  in  damages. 

—Louisville  &  N.  R.  Co.  v.  Fisher,  155  Fed.  68;  Scott  v.  Louisville 
&  N.  R.  Co.,  Id 83  C.  C.  A.  584 

A  passenger  on  a  railroad  train  alighted  in  the  night  at  the  town  where 
he  resided.  The  station,  the  town,  and  his  home  were  all  on  the  west 
side  of  the  track,  and  the  doors  of  the  cars,  which  were  vestibuled,  were 
opened  on  that  side.  After  his  train  had  departed,  he  was  killed  by  an- 
other train  on  a  track  to  the  eastward.  Held,  that  he  had  ceased  to  be 
a  passenger  prior  to  his  death,  and  the  company  at  that  time  owed  no 
duty  to  him  as  such. 

— Payne  v.  Illinois  Cent.  R.  Co.,  155  Fed.  73 83  0.  O.  A.  589 

Plaintiff's  intestate  was  riding  on  defendant's  railroad  on  a  through 
ticket,  which  entitled  him  to  transportation  to  a  junction  with  the  next 
connecting  road.  The  train  on  which  he  took  passage  did  not  stop  at  the 
Junction,  but  stopped  at  a  station  four  miles  north,  to  which  the  train 
of  the  connecting  road  also  ran  over  defendant's  track  to  make  connection 
with  it.  Deceased  was  advised  of  such  fact,  and  told  to  get  off  at  such 
station,  which  he  did,  but  for  some  unexplained  reason  got  back  on  the 
same  train  and  started  southward.  He  was  soon  discovered  by  the  con- 
ductor, who  put  him  off  a  half  mile  south  of  the  station  and  told  him  that 
if  he  would  hasten  back  he  could  still  catch  his  connecting  train,  which 
would  soon  follow.  The  place  at  which  he  was  put  off  was  between  two 
tunnels,  and  he  walked  back  through  the  north  one,  and  while  talking  with 
a  man  whom  he  met  his  train  left  the  station,  which  was  in  sight  and 
only  a  short  distance  away.  He  then  turned  southward  again,  walked 
through  the  first  tunnel,  and  entered  the  second,  which  was  1,600  feet 
long,  curving,  very  dark  and  narrow,  and  while  in  such  tunnel  was  struck 
by  a  train  and  so  injured  that  he  soon  died.  There  was  no  material  evi- 
dence to  show  how  he  came  to  be  struck.  Held  that,  conceding  that  de- 
ceased was  put  off  at  a  dangerous  place  between  the  two  tunnels,  he  had 
passed  such  danger  and  reached  a  place  of  safety,  and  the  proximate 
cause  of  his  death  was,  not  such  negligence  of  the  conductor,  but  his  own 
voluntary  act  in  turning  back,  for  which  defendant  could  not  be  held  lia- 
ble. 

— Gwyn  V.  Cincinnati,  N.  O,  &  T.  P.  R.  Co.,  155  Fed.  88 

83  a  a  A.  648 
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CAUSE  OF  ACTION. 

See  "Action.** 

CHALLENGE. 

To  Juror,  see  "Joiy,"  t  L 

CHANCERY. 

See  "Equity." 

CHARTER  PARTIES. 

See  "SUpplns."  <  & 

CHATTEL  MORTGAGES. 

Effect  of  proceedings  In  bankruptcy,  see  "Bankruptcy,"  §  3. 

i   1.    Requisites  and  Talidlty. 

Intervener  contracted  in  writing  to  deliver  certain  goods  to  the  bank- 
rupts prior  to  their  bankruptcy,  to  be  sold  by  them  in  the  usual  course 
of  their  business,  but  that  the  title  and  right  of  possession  of  all  such 
goods  and  all  the  proceeds  of  sales  thereof,  whether  in  cash  or  in  book 
accounts,  should  be  vested  and  remain  in  intervener  until  the  purchase 
price  of  the  goods  had  been  fully  paid  to  it ;  that,  except  for  the  right  to 
resell  the  goods  in  the  ordinary  course  of  business,  the  bankrupts  should 
not  remove  any  from  the  dty  in  which  they  were  doing  business;  and 
that  they  should  keep  the  goods  insured  for  intervener's  benefit  HeU, 
that  the  bankrupts,  not  only  held  such  goods  for  intervener,  but  were 
bound  to  account  for  and  pay  over  the  proceeds  of  goods  sold  as  collected, 
and  that  the  contract  was  therefore  a  conditional  sale,  and  not  a  chattel 
mortgage. 

— In  re  B.  M.  Newton  &  Co.,  153  Fed.  841 ;  Swofford  Broa.  Dry  Goods 
Ca  v.  Bryant,  Id.  83  a  a  A.  28 

CHECKS. 

See  ••Bills  and  Notes.** 

CHINESE. 

Exclusion  or  expulsion,  see  ''Aliens,"  S  1. 

CIRCUIT  COURTS. 

See  "(Courts,"  8  3. 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

See  "Aliens";   "Indians." 

^l^.^^^*P, ground  of  jurisdiction  of  United  States  courts,  see  "Courts,-  i  8? 
Removal  of  Causes,"  §  1.  v^    .     . 
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CUIM  AND  DELIVERY. 

See  "Replevin,'* 

CLAIMS. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  §  3. 
Against  property  in  bands  of  receiver,  see  "Receivers,"  S  1. 
Of  patent,  see  "Patents,"  §  3. 

CLERKS  OF  COURTS. 

Appointment  of  to  conduct  Judicial  sale,  see  "Judicial  Sales." 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLISION. 

liiability  for  collision  caused  by  obstruction  in  navigable  water,  see  "Navigable 
Waters,"  §  1. 

I   1«    Steam  vessels  meetins  or  erossing. 

Findings  of  tbe  trial  court  whicb  beard  tbe  testimony  that  a  tug  was 
solely  in  fault  for  a  collision  between  a  car  float  wbich  she  bad  in  tow 
and  a  meeting  steamship,  on  tbe  ground  that  she  failed  in  her  duty  to  pass 
on  tbe  starboard  side  of  the  steamship  as  required  by  the  position  and 
courses  of  the  two  vessels,  affirmed. 

—The  Phonix,  154  Fed.  474;  Tbe  Gladiator,  Id 83  0.  O.  A.  332 

Tbe  steamer  City  of  Berlin,  with  a  barge  in  tow  on  a  line,  both  ore 
laden,  bound  down  tbe  Detroit  river  at  night,  as  she  made  the  turn  of 
two  points  from  tbe  course  leading  from  tbe  Lake  St.  Clair  channel  into 
the  Windmill  Point  ranges,  met  and  passed  the  Venus  bound  up,  with 
the  barge  Tyrone  in  tow.  Behind  tbe  Tyrone  and  overtaking  her  was 
the  steamer  Chili.  Signals  for  passing  port  to  port  were  exchanged  be- 
tween tbe  Berlin  and  both  the  Venus  and  Chili,  but  when  tbe  bow  of  tbe 
Berlin,  which  had  made  the  turn  and  straightened  on  her  course,  was 
about  opposite  the  port  quarter  of  the  Tyrone  and  about  150  feet  away, 
she  came  into  collision  with  tbe  Chili,  which  struck  her  port  bow,  in- 
flicting injuries  from  which  she  afterwards  sank.  Under  rule  24  of  the 
rules  for  navigation  of  the  Great  Lakes,  Act  Feb.  8,  1895,  c.  64,  §  1, 
28  Stat  645  [U.  S.  Comp.  St.  1901,  p.  2891],  the  Berlhi  had  the  right  of 
way.  Held,  on  the  evidence,  that  the  Chili  came  out  from  behind  tbe 
Tyrone,  heading  toward  the  course  of  the  Berlin  as  tbe  latter  was  ap- 
proaching, and  was  in  fault  for  tbe  collision;  that  the  Berlin  was  also 
in  fault  under  tbe  circumstances  for  not  allowing  more  room  for  passing, 
having  500  feet  of  open  water  on  her  starboard  side. 

— Wineman  v.  Drake,  154  Fed.  933 83  C.  a  A.  605 

f  Z.    Steaat  Tessels  and  sail  Tessels. 

A  collision  at  sea  in  the  night  between  a  schooner  and  a  meeting  steamer 
Jield  due  solely  to  the  fault  of  tbe  schooner  in  changing  her  course  after 
tbe  vessels  bad  seen  each  other,  and  the  steamer  had  so  changed  her 
course  that  there  was  no  danger  of  collision  if  the  schooner  held  her  course. 

—Tbe  Georg  Dumois,  153  Fed.  833 ;  Tbe  Clara  E.  Bergen,  Id 

83  a  C.  A.  15 
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Where  a  sailing  vessel  by  her  uimecessao'  deviation  from  her  course 
renders  a  collision  with  a  steamer  unavoidable,  the  steamer  cannot  be 
charged  with  liability. 

— ^The  Georg  Domois,  153  Fed.  883;  The  Clara  B.  Bergen,  Id. 

83  a  a  A.  15 
i  3.    VeMeU  in  tow. 

A  collision  in  East  river  between  a  canal  boat,  which  was  one  of  fonr 
1b  tow  of  a  tug  passing  down  on  an  ebb  tide,  and  a  steamer  passing  up 
on  the  Brooklyn  side  of  the  center  of  the  channel,  held  due  to  the  fault 
of  the  tug,  which,  after  exchanging  the  proper  passing  signal  of  one 
whistle  with  the  steamer  and  properly  porting  her  helm  for  a  time,  star- 
boarded it  again  wh^i  about  the  center  of  the  channel,  allowing  her 
tow  to  sag  to  port  with  the  tide  and  against  the  steamer.  The  steamer 
held  not  in  fault  because  of  her  violation  of  the  East  river  statute,  which 
required  her  to  keep  in  the  middle  of  the  channel,  since  it  in  no  way 
contributed  to  the  collision,  nor  l>ecause  she  did  not  go  still  further  to 
starboard  than  she  did;  her  change  of  course  being  sufficient  for  safe 
passage  if  the  tug  had  continued  to  co-operate,  as  she  had  the  right  to 
assume  would  be  done  after  the  exchange  of  signals. 

—The  W.  N.  Bavier,  153  Fed.  970 ;  The  H.  M.  Whitney,  Id. 

83    C.    O.    A.    12 

A  steamship  observed  a  tug  and  tow  nearly  a  mile  distant  in  the 
channel  of  the  upper  New  York  Harbor.  The  tug  at  this  time  approved 
a  point  on  the  steamer's  port  bow  with  her  tow  In  a  westerly  direction 
across  the  fairway  of  the  channel,  and  bound  across  the  steamer's  course- 
The  tug  and  tow  in  fact  were  not  moving,  but  the  tug  was  attempting 
to  take  one  of  its  scows  alongside  and  shorten  the  hawser  on  the  other. 
When  the  steamer  approached  she  blew  two  whistles,  which  were  not 
answered,  and  then  blew  two  more,  with  a  similar  result,  about  10  sec- 
onds intervening.  Between  the  whistles  the  wheel  was  put  bard  astar- 
board,  so  that  the  steamer's  course  was  changed  20  degrees,  in  an  at- 
tempt to  pass  astern  of  the  tow.  Being  unable  to  accomplish  this,  an  at- 
tempt to  stop  was  made  which  was  ineffectual,  and  a  collision  resulted. 
Held,  that  the  steamer  was  the  privileged  vessel  required  by  article  21 
to  keep  her  course  and  speed  until  she  had  received  a  signal  from  the 
tug,  and  was  therefore  at  fault  in  violating  the  starboard  hand  rule;  and 
the  tug  was  also  at  fault  in  attempting  to  perform  her  maneuver,  which 
occupied  from  500  to  750  feet  of  the  channel,  at  a  point  where  it  was  less 
than  half  a  mile  in  width,  and  at  a  time  when  seagoing  vessels  were 
known  to  be  due,  without  having  some  one  in  the  pilot  house  of  the  tug 
on  the  lookout  to  answer  and  give  signals. 

—The  Umbria,  153  Fed.  851 ;  The  Charles  B.  Matthews,  Id 

83  C.  O.  A.  33 

A  finding  affirmed  that  a  tug  passing  down  the  Hudson  river  at  night, 
two  scows  in  tow  of  such  tug  and  a  meeting  tug,  were  all  in  fault  for  a 
collision  between  one  of  the  scows  and  a  car  float  alongside  of  the  meeting 
tug,  the  tug  and  scows  in  her  tow  because  such  tows  were  not  displaying 
lights  and  tlie  tug  also  because  she  failed  to  answer  the  passing  signal  of 
the  meeting  tug,  and  the  latter  for  continuing  at  full  speed,  although  re- 
ceiving no  answer  to  her  signal. 

— ^The  Eugene  F.  Moran,  154  Fed.  41 ;  The  Charles  B.  Matthews,  Id. ; 
The  15  D  and  18  D,  Id 83  C.  C.  A.  153 

A  double  collision  at  sea,  one  between  a  schooner  and  a  barge  in  tow. 
and  a  resulting  collision  between  two  other  tows,  Jield  due  solely  to  the 
fault  of  one  of  the  tugs,  which,  on  meeting  another  tug  with  two  tows, 
which  were  being  overtaken  by  a  schooner,  passed  to  the  port  of  such  tug 
and  tows,  although  her  own  tows  were  sagging  in  that  direction  on  ac- 
count of  the  wind  and  failed  to  make  sufficient  allowance  for  such  sag- 
ging, the  result  being  that  the  schooner  was  podweted  and  compelled  in 
extremis  to  change  her  course. 

—The  Richmond,  155  Fed.  112;  The  Boswell,  Id.;  The  Iowa,  Id.; 
The  James  W.  El  well,  Id.;  The  Powell,  Id. 83  C.  0.  A.  572 
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I  4«    Vessels  at  rest,  at  anelior,  or  at  piers. 

While  Act  March  3,  1899,  c.  425,  §  15,  8l>  St  at  1152  [U.  S.  Comp.  St 
1901,  p.  8543],  providing  that  it  shall  not  be  lawful  to  tie  up  or  anchor 
yeesels  or  other  craft  In  navigable  channels  **in  such  manner  as  to  pre- 
vent or  obstruct  the  passage  of  other  vessels  or  craft,**  was  not  intended  to 
absolutely  prohibit  the  anchoring  in  navigable  channels,  it  makes  it  un- 
lawful whenever  the  result  is  to  obstruct  other  vessels  in  passing  to  such 
extent  as  to  make  such  passing  a  dangerous  maneuver ;  and  the  fact  that 
other  vessels  have  succeeded  in  passing  one  so  anchored  in  safety  is  not 
proof  that  her  anchorage  was  not  in  violation  of  the  statute,  or  that  she 
was  not  in  fault  for  a  collision  with  another  vessel  which  was  attempting 
to  pass. 

—The  Oaldy,  158  Fed.  837;  The  New  Orleans,  Id 83  0.  O.  A.  19 

A  steamship  314  feet  long,  which  was  anchored  through  the  night  in 
the  Brewerton  channel  of  the  Patapsco  river,  where  It  was  600  feet  wide, 
and  which  was  allowed  to  swing  around  so  as  to  lie  nearly  across  the  chan- 
nel, so  that  her  stem  was  only  about  100  feet  from  one  side,  while  her 
anchor  chain  extended  toward  the  other,  held  in  fault  for  unnecessarily 
Obstructing  the  channel  and  liable  for  a  collision  with  another  vessel, 
which  was  attempting  to  pass  under  her  stem.  The  passhig  vessel  also 
held  in  fault  for  not  navigating  with  proper  care  and  at  slower  speed  in 
passing,  In  view  of  the  well-known  tendency  of  vessels  to  sheer  when  near 
the  edge  of  the  channel. 

—The  Oaldy,  153  Fed.  837;  The  New  Orleans,  Id 83  0.  C.  A.  19 

I  5*    lilglits,  signals,  and  lookouts. 

The  absence  of  a  lookout  on  a  vessel,  although  a  fault,  is  immaterial  in 
fixing  liability  for  a  collision,  where  it  clearly  was  not  a  contributory  cause 
because  the  other  vessel  was  seen  in  ample  time,  so  that  with  proper  nav- 
igation on  the  part  of  both  vessels  the  collision  would  not  have  occurred. 

—The  Georg  Dumois,  153  Fed.  833;  The  Clara  B.  Bergen,  Id 

83  0.  0.  A.  15 
S   6«    Harrow  eHaanels,  harbors,  rivers,  and  eanals. 

The  ferryboat  Northfleld  left  her  slip  on  the  west  side  of  pier  1,  East 
river,  at  her  usual  time,  as  the  Mauch  Chunk,  another  ferryboat,  was 
approaching  from  her  starboard  side  to  enter  her  own  slip  beyond.  The 
Northfleld  gave  her  starting  signal,  and  then  a  signal  of  two  whistles, 
and  was  proceeding  across  the  bow  of  the  Mauch  Chunk,  when  she  was 
stmck  by  the  latter  and  sunk.  It  was  in  the  daytime,  and  the  vessels 
were  In  full  view  of  each  other,  and  each  also  knew  the  arriving  and 
leaving  time  of  the  other.  The  Mauch  Chunk  had  no  lookout,  and  did 
not  hear  the  starting  signal  of  the  Northfleld,  nor  observe  that  she  had 
started  until  within  600  or  700  feet,  when  the  crossing  signal  was  heard. 
There  was  a  strong  flood  tide,  which  prevented  the  Northfleld  from  go- 
ing further  to  starboard  than  she  did,  and  she  was  only  about  75  feet  be- 
yond the  end  of  the  pier  when  the  collision  occurred.  Held  that,  while 
the  Northfleld  was  clearly  in  fault  in  not  remaining  in  her  slip  until  the 
Mauch  Chunk  had  passed,  and  in  attempting  to  cross  in  the  bow  of  the 
latter  vessel  in  violation  of  the  starboard  hand  rule,  the  Mauch  Chunk 
was  also  in  fault  for  failure  to  keep  an  eflftcient  lookout  and  for  in- 
sistence on  the  privilege  given  her  by  such  mle,  In  disregard  of  the  sur- 
rounding circumstances,  after  it  was  manifest  that  departure  therefrom 
could  alone  prevent  collision. 

—The  Mauch  Chunk,  154  Fed.  182 83  C.  C.  A.  276 

I   7*    Special  cirenm stances  and  errors  in  extremis. 

A  collision  at  sea  on  a  foggy  night  between  a  schooner  and  a  steam- 
ship on  crossing  courses  was  brought  about  primarily  by  the  fault  of 
the  steamer  in  maintaining  an  excessive  speed  in  the  fog,  and  not  keep- 
ing an  eflident  lookout,  in  consequence  of  which  she  was  close  upon 
the  schooner  before  she  saw  her  or  heard  her  fog  signals.  Just  prior  to 
the  collision,  the  mate  of  the  schooner  took  the  light  from  the  binnacle 
and  placed  it  on  top  of  the  house,  where  it  was  mistaken  by  the  steamer 
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for  the  stem  light  of  an  overtaken  yessel,  in  ccmseqaence  of  which  the 
steamer  ported  when  she  should  have  starboarded,  and  thus  made  col- 
lision certain.  Held,  that  such  act  of  the  mate  did  not  render  the  schoon- 
er liable  as  for  a  contributory  fault,  because  it  was  done  in  extremis, 
when  the  steamer  was  bearing  down  directly  upon  the  schooner  at  high 
speed,  apparently  without  seeing  her. 

—The  Fumessia,  154  Fed.  348 83  C.  C.  A.  126 

A  perverse  adherence  to  the  navigation  rules  is  not  justifiable,  where  it 
is  manifest  that  such  course  is  certain  to  result  in  danger  of  collision. 
—The  Mauch  Chunk,  154  Fed.  182 83  C.  C.  A.  276 

Where  a  moving  vessel  was  clearly  in  fault  for  a  collision  with  one  at 
anchor,  the  latter  will  not  be  held  in  fault  because  at  the  last  moment  she 
did  something  that  contributed  to  the  collision,  or  omitted  to  do  some- 
thing which  might  have  avoided  it. 

—The  Pacific,  154  Fed.  943 83  C.  a  A.  515 

A  dredge  which  had  been  engaged  for  some  months  in  dredging  ttie 
channel  of  the  Delaware  river  below  Philadelphia,  90  feet  to  the  westward 
and  175  feet  to  the  eastward  of  the  line  of  the  Edgemoor  range  lightSv 
at  night  moved  to  the  eastward  350  feet  from  the  range  line  and  175 
feet  outside  of  the  dredged  channel,  where  she  anchored  for  the  night 
carrying  proper  anchor  lights  and  with  her  bow  down  stream.  On  her 
west  side  lay  a  tug  with  the  bow  up  stream.  The  anchor  lines  of  the 
dredge  extending  to  the  westward  were  weighted  and  sunk,  while  two 
extending  eastward  were  not  While  in  such  position  the  large  steam- 
ship Maling,  comlDg  down  from  Philadelphia  and  drawing  more  than  20 
feet  aft  after  rounding  the  buoy  1^  miles  above  the  dredge,  took  a  course 
which  would  have  carried  her  slightly  to  the  eastward  of  the  dredge. 
Seeing  her  approaching  nearly  head  on,  the  watchman  on  the  dredge 
seized  a  lantern,  and  waved  It  from  east  to  west  The  tug,  also,  as  con- 
tended by  the  steamship,  gave  a  signal  of  a  single  blast  on  which  the 
steamship,  when  about  five  lengtlis  distant  ported  and  attempted  to  go 
to  the  westward,  but  came  into  collision  with  the  stem  of  the  dredge. 
The  Maling  was  clearly  in  fault  for  being  not  only  on  the  wrong  side  of 
the  channel,  but  entirely  outside  of  and  heading  away  from  It  Held^ 
that  the  dredge  was  not  chargeable  with  contributory  fault  because  of 
the  position  In  which  she  was  anchored,  nor  because  her  port  lines  were 
not  weighted,  since  she  was  not  In  the  fairway  of  the  Maling,  and  owed 
her  no  duty  with  respect  to  the  lines  to  the  eastward,  and  neither  act 
therefore,  was  a  contributory  cause  of  the  collision,  nor  was  she  In  fault 
for  the  signal  given  by  her  watchman,  which,  if  improper,  was  an  act 
done  in  extremis  when  the  dredge  was  in  imminent  danger  of  collision, 
or  of  having  her  lines  cut  by  a  vessel  out  of  her  proper  course.  Held^ 
also,  that  the  tug  was  not  chargeable  with  fault  because,  as  alleged,  she 
was  carrying  sailing  lights,  nor  because  she  gave  alarm  signals,  neither 
of  which  contributed  to  the  collision,  but  both  of  which  were  calculated  to 
warn  the  Maling  of  her  improper  course,  nor  because  of  her  passing  signal* 
which,  if  given,  was  in  extremis  and  In  aid  of  the  signals  from  the  dredge. 
—The  Pacific,  154  Fed.  943 83  a  a  A.  515 

COMBINATIONS. 

See  "Monopolies,"  S  1. 

COMMERCE. 

Carriage  of  goods  and  passengers,  see  "Carriers";  "Shipping.*" 

COMMERCIAL  PAPER. 

See  "Bills  and  Notes." 
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COMMON  CARRIERS. 

See  "Carpiera.'* 

COMPENSATION. 

For  property  taken  for  public  use,  see  "Eminent  Domain,**  |  L 

COMPETENCY. 

Of  Jurors,  see  "Jury,"  1 1. 

COMPETITION. 

Unfair  competition,  see  "Trade-Marks  and  Trade-Names," 'S  1* 

COMPROMISE  AND  SETTLEMENT. 

Effect  of  settlement  by  client  on  rights  of  attorney,  see  ''Attorney  and 
Client,"  I  1. 

COMPUTATION. 

Of  interest,  see  "Interest,"  i  1. 

CONCEALMENT. 

Of  dutiable  articles,  see  "Customs  Duties,"  S  6b 

CONCURRENT  JURISDICTION. 

Of  courts^  see  "Courts,"  i  4. 

CONDEMNATION. 

Taking  prc^erty  for  public  use,  see  "Eminent  Domain.** 

CONDITIONAL  SALES. 

See  "Sales,"  t  8. 

CONDITIONS. 

In  contracts  and  conveyances, 
See  "Contracts,"  §§  2,  4. 
Bill  of  lading,  see  "Shipping,''  S  4. 

Contracts  for  public  work,  see  "Municipal  Corporations,"  §  1. 
Insurance  policies,  see  "Insurance,"  {  3. 

Precedent  to  actions  or  other  proceedings. 
Against  municipal  corporation,  see  "Municipal  Corporations,"  (  2. 
88aCJL— 45 
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CONFIRMATION. 

Of  lease  of  Indian  allotment,  see  "Indians." 

CONFLICT  OF  LAWS. 

As  to  Insurance,  see  "Insurance."  S  1. 

As  to  transfers  by  bankrupt  see  "Bankruptcy,"  §  3. 

Conflicting  jurisdiction  of  courts,  see  "Courts,"  §  4. 

CONFUSION  OF  GOODS. 

§   1.    Risbts  and  remedies  of  persons  interested. 

Defendant  wrongfully  entered  upon  land  on  which  complainant. held  a 
valid  oil  and  gas  lease,  and  drilled  a  well  from  which  it  continued  to  take 
and  market  gas  pending  suit  by  complainant  to  establish  its  rights.  De- 
fendant conducted  the  gas  into  a  pipe  line  In  which  gas  from  60  wells  was 
mingled,  taking  no  measures  to  determine  the  quantity  or  value  of  the  gas 
so  wrongfully  taken.  HeW,  that. on  an  accounting  therefor,  conceding  that 
defendant's  claim  of  right  was  made  in  good  faith,  it  was  bound  to  fully 
compensate  complainant  for  its  loss,  and  that  in  ascertaining  such  com- 
pensation every  reasonable  doubt  should  be  resolved  against  it;  that  un- 
der the  evidence  and  the  peculiar  circumstances  of  the  case  complainant 
was  entitled  to  recover  one-sixtieth  part  of  the  amount  realized  by  de- 
fendant from  the  entire  product  of  the  60  wells. 

— Great  Southern  Gas  &  Oil  Co.  v.  Logan  Natural  Gas  &  Fuel  Co, 
155  Fed.  114 83  a  a  A.  574 

CONSIDERATION. 

Of  fraudulent  conveyance,  see  "Fraudulent  Conveyances*"  S  1. 

CONSPIRACY. 

Combinations  to  monopolize  trade,  see  "Monopolies,"  S  1. 
Presumptions  and  burden  of  proof  in  prosecution  for  conspiracy  to  defrauds 
see  "Criminal  Law,"  §  3. 

CONSTRUCTIVE  TRUSTS. 

See  "Trusts,"  §  1. 

CONTEMPT. 

Disobedience  of  order  in  bankruptcy  proceedings,  see  "Bankruptcy,"  S  3. 
Violation  of  injunction,  see  "Injimction,"  §  1. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see  "Frauds,  Statute  of." 

Damages  for  breach,  see  "Damrages,"  §  1. 

Maritime  contracts,  see  "Admiralty,"  §  1. 

Operation  and  effect  of  customs  or  usages,  see  "Customs  and  Usages.** 

Operation  and  effect  of  gaming  laws,  see  "Gaming,"  §  1. 

Specific  performance,  see  ^'Specific  Performance." 
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Contracts  of  particular  classes  of  persons. 

See  ''Oarriers,"  §  1;  "Corporations,"  §  4;  "Master  and  Servant";  "Municipal 

Corporations,"  §  1. 
Foreign  corporations,  see  "Corporations,"  §  5. 
Sleeping  car  company,  see  "Carriers,"  §  1. 

Contracts  relating  to  particular  suhjccls. 
See  "Copyrights,"  §  1 ;  "Interest" ;  "Patents,"  §  4. 
Transportation  of  passengers,  see  "Carriers,"  {  1. 

Particular  classes  of  express  contracts. 
See   "Bills   and   Notes";    "Chattel    Mortgages";    "Guaranty";    "Insurance"; 

"Joint  Adventures" ;  "Partnership" ;  '^Sales." 
Affreightment,  see  "Shipping,"  §  4. 
Agency,  see  "Principal  and  Agent." 
Charter  parties,  see  "Shipping,"  §  2. 
Employment,  see  "Master  and  Servant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 

§    1.    Beqnlflites  and  Talidity. 

A  provision  in  a  contract  of  affreightment  exempting  a  carrier  by  sea 
from  liability  for  loss  or  damage  to  cargo  "occasioned  by  negligence,  de- 
fault or  error  of  judgment  of  the  pilot,  master  or  mariners,"  may  be  en- 
forced in  a  court  of  the  United  States  where  the  contract  was  made  in  a 
country  by  whose  laws  such  stipulation  was  legal  and  no  part  of  It  was  to 
be  performed  in  the  United  States,  and  where  It  related  to  the  transporta- 
tion of  property  on  a  foreign  vessel  on  a  voyage  which  did  not  Include  a 
port  of  the  United  States. 

—The  Frl,  154  Fed.  333 83  C.  C.  A.  205 

The  owner  of  one-half  of  a  patent  conveyed  his  half  to  a  third  person  In 
trust  to  form  a  corporation,  to  convey  his  interest  in  the  patent  to  this 
corporation  for  one-half  of  its  stock,  and  to  so  distribute  his  stock  that 
the  trustee  should  receive  21%/250  of  his  share  and  should  hold  215%/250 
thereof  in  trust  for  his  wife  and  child.  The  owner  of  the  other  half 
agreed  in  writing  to  convey  his  half  to  the  corporation  for  one-half  its 
stock  and  to  convey  to  the  trustee  as  his  own  personal  property  21%/250 
of  his  share  in  consideration  of  services  rendered  in  the  organization  of 
the  corporation.  Held  not  a  unilateral  contract  or  an  agreement  for  an 
option,  but  an  executed  agreement  on  the  part  of  the  first  party  and  an 
executory  one  on  the  part  of  the  second  party. 

— Howe  V.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  820 

83  C.  C.  A.  53tt 

Where  plaintiff  accepted  defendant's  proposition  to  furnish  all  plain- 
tlflTs  requirements  in  steel  castings  for  the  remainder  of  the  year,  at  prices 
mentioned,  defendant  was  obligated  to  take  from  plaintiff  all  castings 
which  their  business  should  require,  and  the  contract  was  therefore  not 
void  for  want  of  mutuality. 

— Lima  Locomotive  &  Machine  Co.  v.  National  Steel  Castings  Co.. 
155  Fed.  77 83  C.  C.  A.  593 

§  2.    Constmotion  and  operation. 

The  basis  of  waiver  Is  estoppel,  and  where  there  is  no  estoppel  there  Is 
no  waiver. 

—Hampton  Stave  Co.  v.  Gardner,  154  Fed.  805 83  C.  C.  A.  521 

S   3.    Rescission  and  abandonment. 

A  breach  of  a  covenant,  which  does  not  go  to  the  whole  consideration  of 
a  contract,  but  is  subordinate  and  incidental  to  Its  main  purpose,  does 
not  constitute  a  breach  of  the  entire  agreement,  does  not  authorize  the  in- 
jured party  to  rescind  the  contract,  but  he  is  still  bound  to  perform  his 
part  of  it,  and  his  only  remedy  Is  a  recovery  of  damages  for  the  breach. 

—Howe  V.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  820 

83  C.  O.  A.  53a 
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at  trial,  see  **Trial,'*  {  3. 
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COSTS. 
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rX.5     2     ^ 


COUNTIES. 


COURTS. 

1  States  courts,  see  "Criminal  Law,"  S  2. 
t?,  see  ''Evidence,"  §  1. 

ide  transfer  by  bankrupt,  see  "Bankruptcy  "  S  3. 
Ft  as  ground  for  abatement  of  action  In  federal 
evival,"  §  1. 
court  to  United  States  court,  see  "Removal  of 

(al  and  Error." 

eroise  of  jurlsdiotloiL  in  general. 

jurisdiction,  a  general  judgment  for  the  defend- 

t  renders  the  merits  of  the  case  res  adjudlcata. 

judgment  of  dismissal  for  want  of  Jurisdiction, 

red. 

Gold  &  Copper  Co.,  155  Fed.  110.  .83  C.  C.  A.  570 

zation,  and  prooednre  in  general. 

aken  from  an  original  decree,  and  a  bill  of  re- 
ters  within  the  pleadings  and  jurisdiction  of  the 
ecree,  were  res  judicata,  and  not  reviewable  on 
tal  decree. 

154  Fed.  432 83  C.  C.  A.  252 


§  66,  creating  an  attorney's  lien  on  the  client's 
nd  providing  for  the  enforcement  thereof  on  petl- 
practice  act,  but  created  a  right  and  provided  a 

eraeut,  and  was  therefore  controlling  on  the  federal 
state. 

&  Co.,  154  Fed.  22 83  C.  C.  A.  IOC 

power  \uider  the  statute  of  New  Jersey  in  the  ex- 
re  tion,  to  permit  a  bill  of  particulars  in  an  action  of 
I  mended  on  the  trial. 
Spalding,  154  Fed.  27 83  C.  C.  A.  Ill 

of  the  highest  courts  of  the  state  interpreting  a  state  stat- 

and  consistent,  are  controlling  on  the  federal  courts:    but 

state  decisions  not  in  construction  of  the  particular  statute 

Billiard,  154  Fed.  339 83  C.  O.  A.  117 

federal  courts  sitting  as  courts  of  chancery  may  entertain  bills 

ide  wills,  such  courts  nevertheless  observe  the  public  policy  of  the 

here  the  property  to  be  recovered  Is  situated  and  the  court  sits 

ting  the  time  within  which  such  suits  shall  be  brought. 

Palmer  v.  Bradley,  154  Fed.  311 83  C.  O.  A.  231 
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I  4.    Perf  ormmiiee  or  Breaeli* 

Where  a  contract,  made  on  the  percentage  basis,  for  railroad  bridge 
construction  in  Mexico  proTlded  for  payment  on  the  Mexican  money  basis, 
the  exchange  to  be  effected  <mi  the  Mexican  rate  existing  at  the  time  in 
Mexioo  City,  the  bridge  company,  having  contracted  with  certain  ^nploy^ 
taken  from  the  United  States  for  payment  in  United  States  currency  or 
in  Mexican  at  a  flat  rate  of  exchange,  was  chargeable  with  any  loss 
suffered  because  of  changes  in  the  rate  of  exchange  during  the  p^orm- 
ance  of  the  contract. 

— ^Freygang  v.  Vera  Cruz  &  P.  R.  Co.,  154  Fed,  640;  Vera  Cruz  &  P. 
R-  Co.  Y.  Freygang,  Id 83  C.  O.  A.  414 

A  contract  for  Mexican  bridge  construction  provided  tliat  the  railroad 
company  should  pay  the  contractor  the  exact  cost  plus  15  per  cent, 
for  his  profit,  and  that  all  payments  should  be  made  in  Mexican  money 
at  the  rate  of  exchange  existing  at  the  time  of  payment  in  Mexico  City. 
$686,481.37  was  paid  in  Mexico  to  American  employes,  and  to  reim- 
burse plaintiff  for  this  sum  the  railroad  company  forwarded  gold  drafts 
for  $343,240.68,  which  the  bridge  company  converted  into  Mexican  cur- 
rency at  the  rate  of  $2.20,  making  a  gain  of  $31,203.69.  Held,  that  the 
bridge  company  was  properly  required  to  account  for  such  gaJn  to  ttie 
railroad  company. 

— ^Freygang  v.  Vera  Cruz  &  P.  R.  Co.,  154  Fed.  640;  Vera  Cruz  &  P. 
B.  Co.  Y.  Freygang,  Id. 83  C.  O.  A.  414 

A  contract  for  railroad  bridge  construction  in  Mexico  provided  that  the 
railroad  company's  engineers  should  supervise  the  work,  approve  the 
number  of  men  to  be  sent  from  the  United  States,  their  salaries,  fitness, 
the  number  to  be  employed,  that  they  should  O.  K.  all  important  pur- 
chases of  material  and  those  obtained  outside  of  Mexico,  with  the  right 
to  determine  what  were  important,  to  voucher  and  approve  all  expense 
bills,  and  pay  rolls  in  triplicate,  etc.  Held  that,  the  railroad  company 
having  accepted  and  paid  44  out  of  49  of  such  estimates  without  ques- 
tion, the  court  in  an  action  on  the  contract  properly  held  that  the  es- 
timates so  made  were  prima  facie  evidence  of  the  work  done,  and  that  the 
account  should  be  based  on  the  estimate^  subject  to  correction,  contradic- 
tion, or  Impeachment  for  error,  mistake,  omission,  or  concealment 

— Freygang  v.  Vera  Cruz  &  P.  R.  Co.,  154  Fed.  640 ;  Vera  Cruz  &  P. 
R,  Co.  v.  Freygang,  Id. 83  C.  C.  A.  414 

Defendant,  having  a  claim  against  L.,  and  desiring  to  obtain  certain 
documentary  evidence  in  possession  of  the  husband  of  plaintlfT*s  decedent, 
contracted  to  pay  decedent  or  her  assigns  $4,325  on  a  specified  date,  in 
consideration  of  a  delivery  of  the  papers,  and  further  obligatBd  himself 
to  pay  decedent  in  addition,  $5,000  out  of  any  money  he  might  recover 
and  collect  from  L.  or  F.  under  a  specified  contract,  on  condition  that  de- 
fendant recover  judgment  against  L.  for  the  amounts  of  money  that  might 
be  recovered  against  defendant  thereafter,  for  which  defendant  had 
claims  against  L.  under  his  contract  Defendant  thereafter  comprcwnised 
his  suit  against  L.,  taking  the  note  of  a  third  person  in  full  satisfacti<m  of 
the  claim.  Held,  that  such  compromise  rendered  performance  of  tiie  con- 
dition by  which  decedent  was  entitled  to  the  additional  payment  impossi- 
ble, and  she,  not  being  responsible  therefor,  was  entitled  to  recover  the 
additional  payment  as  though  the  condition  had  been  performed. 

—Camden  y.  Jarrett  154  Fed.  788 83  C.  O.  A.  492 

Plaintiff  having  contracted  in  April,  1902,  to  furnish  defendant's  re- 
quirements of  steel  castings  for  the  remainder  of  the  year,  furnished  the 
same  until  August  Ist,  when,  because  of  the  necessity  of  repairs,  it  was 
compelled  to  close  its  plant  until  November  19th,  during  which  time  de- 
fendant was  compelled  to  withdraw  its  patterns  from  plaintiff  and  place 
them  with  other  founders,  having  made  arrangements  on  the  b^t  obtain- 
able terms  to  obtain  what  plaintiff  was  unable  to  furnish.  Held,  that  de- 
fendant was  not  bound  to  cancel  such  new  contracts  and  return  its  pat- 
terns to  plaintiff  on  notice  given  in  October  that  plaintiffs  plaat  would  be 
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in  operation,  ready  to  turn  out  work  under  the  contract  on  or  before  No- 
yember  19th. 

— ^Llma  Locomotive  &  Machine  Ck>.  v.  National  Steel  Castings  Ck>.,  155 
Fed.  77 83  C.  O.  A.  593 

Nothing  will  excuse,  the  performance  of  a  contract,  except  an  act  of  God 
or  the  public  enemy. 

— ^Llma  Locomotive  &  Machine  Co.  v.  National  Steel  Castings  Co.,  155 
Fed,  77 83  C.  C.  A.  5»3 

I   6.    Aetions  for  breaoli. 

Whether  an  action  is  grounded  upon  an  illegal  contract  depends  upon 
whether  proof  of  such  contract  is  necessary  to  establish  the  cause  of  ac- 
tion alleged.  If  so,  the  court  will  not  enforce  it  nor  any  alleged  rights 
arising  out  of  it. 

—Pittsburgh  Const  Co.  v.  West  Side  Belt  R.  Co.,  154  Fed.  929 

83  a  C.  A.  601 

CONTRIBUTORY  FAULT. 

Of  collision,  see  "Collisions,"  S  7. 

CONTRIBUTORY  NEGLIGENCE. 

In  general,  see  "Negligence,"  S  1. 

Of  person  killed  by  operation  of  railroad,  see  "Railroads,"  §  2. 

Of  servant,  see  "Master  and  Servant,"  §  2. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see  "Trover  and  Conversion." 

CONVEYANCES. 

See  "Chattel  Mortgages." 

In  fraud  of  creditors,  see  "Fraudulent  Conveyances." 

COPYRIGHTS. 

$    1.    Title,  coiLTeyanceSy  contraots,  and  regulations. 

Where  the  author  or  owner  of  a  painting  is  a  citizen  or  subject  of  a 
foreign  nation  having  no  reciprocal  copyright  relations  with  the  United 
States,  and  therefore  not  entitled  to  copyright  such  painting  under  Rev. 
St  §  4952  [U.  S.  Comp.  St.  1901,  p.  3406J,  as  amended  by  Act  March  3, 
1891,  c.  565,  26  Stat  1110  [U.  S.  Comp.  St.  1901,  p.  3417],  he  cannot,  while 
retaining  the  painting  Itself,  convey  such  right  to  another. 

—Bong  V.  Alfred  S.  Campbell  Art  Co.,  155  Fed.  116 83  O.  0.  A.  576 

CORPORATIONS. 

Attorney's  Hen  in  stocltholder*s  suit,  see  "Attorney  and  Client,"  §  1. 
Bankruptcy  of,  see  "Banljruptcy." 

Particular  classes  of  corporations. 
See  "Municipal  Corporations" ;  "Railroads." 
Insurance  companies,  see  "Insurance." 
Towing  companies,  see  "Shipping,"  §  5. 
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f   1.    Capital,  st<»ok,  and  dlTldends. 

The  facts  stated  In  the  bill  constituted  the  complainants  the  equitable 
owners  of  the  11,300  shares  of  stock  assigned  to  them. 

—Rogers  v.  Penobscot  Mln,  Ck).,  154  Fed.  606 83  O.  a  A.  380 

S  2«    Members  and  stockkolders. 

Equity  rule  94  and  the  other  rules  applicable  to  stockholders'  suits 
do  not  control  this  suit,  because  complainants'  cause  of  action  existed 
independently  of,  and  antedated,  their  rights  as  stoddiolders. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  G.  a  A.  380 

f  3.    Oficers  and  as«>ts. 

A  Vermont  statute  provides  that  no  debts  shall  be  contracted  by  a  cor- 
poration exceeding  in  amount  two-thirds  of  the  capital  stock  actually  paid 
in,  and  that  a  director,  assenting  to  the  creation  of  an  indebtedness  ex- 
ceeding such  amount,  becomes  personally  liable  for  the  excess.  Held,  that 
the  liability  so  imposed  was  for  the  benefit  of  all  of  the  creditors  of  the 
corporation,  and  was  therefore  «iforceable  only  by  a  proceeding  in  equity. 
—Lyman  v.  Hllliard,  154  Fed.  339 83  C.  a  A.  117 

I  4*    Corporate  powers  and  liabilitios. 

No  action  of  the  stockholders  is  necessary  to  authorize  or  ratify  an 
agreement  by  the  directors  of  a  corporation  to  assume  a  mortgage  on 
property  purchased  by  the  corporation  as  a  part  paym^it  of  the  purchase 
price. 

—In  re  Beaver  Knitting  Mills,  154  Fed.  320 83  C.  C.  A.  2J0 

A  resolution  passed  by  the  board  of  directors  of  a  corporation  on  April 
6,  1901,  authorizing  and  directing  the  president  to  execute  on  behalf  of 
the  company  **an  agreement  ♦  ♦  ♦  dated  April  5,  1901,  regarding  ex- 
tension of  time  of  payment  of  second  mortgage  of  $6,000,"  held  to  refer 
to  and  to  authorize  the  execution  of  a  particular  written  agre^nent 
which  was  dated  April  5th,  and  to  make  a  provision  of  su<^  agreement 
by  which  it  assumed  payment  of  the  mortgage  binding  upon  the  com- 
pany, the  mortgage  having  been  given  by  a  prior  owner  upon  property 
which  he  subsequently  conveyed  to  the  company. 

—In  re  Beaver  Knitting  Mills,  154  Fed.  320 83  a  C.  A.  2#0 

Where  a  contract  for  railroad  bridge  construction  on  a  percentage  basis 
originally  limited  the  contractor's  net  compensation  for  building  the  origi- 
nal bridges  to  $33,000,  and  thereafter  the  assistant  to  the  president  of  the 
railroad  company  was  sent  to  confer  concerning  expediting  the  work,  and 
then  waived  the  compensation  limit  so  fixed,  and  the  railroad  company 
did  not  promptly  repudiate  his  acts,  it  would  be  assumed  that  he  had  au- 
thority to  act  in  the  premises,  and  that  the  waiver  was  binding  on  the 
corporation. 

— Freygang  v.  Vera  Cruz  &  P.  R.  Co.,  154  Fed.  640;  Vera  Cruz  &  P. 
R.  Co.  Y.  Freygang,  Id. 83  C.  C  A.  414 

S   6.    ForeicA  corporations. 

Under  the  Pennsylvania  act  of  April  22,  1874  (P.  L.  108),  which  provides 
that  it  shall  be  unlawful  for  a  foreign  corporation  to  do  any  business 
in  the  state  until  it  shall  have  registered  and  complied  with  certain 
other  requirements  to  bring  it  within  the  Jurisdiction  of  the  courts  in 
the  state,  and  also  makes  it  a  criminal  offense  for  any  officer  or  agent  to 
transact  any  business  within  the  state  for  a  foreign  corporation  which 
has  not  complied  with  its  requirements,  a  contract  entered  into  in  P^m- 
sylvania  by  a  foreign  corporation  which  had  not  at  the  time  complied 
with  the  statute  to  construct  a  railroad  within  the  state  is  illegal  and 
void,  and  no  action  can  be  maintained  thereon,  either  against  the  other 
party  or  a  guarantor  to  recover  the  contract  price  of  work  done  there- 
under, although  the  corporation  complied  with  the  statute  prior  to  the 
doing  of  the  work. 

—Pittsburgh  Const  Co.  v.  West  Side  Belt  R.  Co.,  164  Fed.  929 

83  O.  a  A.  501 
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CORRECTION. 

Of  irregularities  and  errors  at  trial*  see  ''Trial,"  S  S. 

COSTS. 

In  admiralty,  see  "Admiralty,"  ^  8. 


See  "Monlclpal  Corporations." 


COUNTIES. 


COURTS. 


Criminal  Jurisdiction  of  United  States  courts,  see  "Criminal  Law,"  S  2. 
Judicial  notice  of  court  records,  see  "Evidence,"  §  1. 

Jurisdiction  of  action  to  set  aside  transfer  by  bankrupt,  see  "Bankruptcy,"  S  3. 
Pendency  of  action  in  state  court  as  ground  for  abatement  of  action  in  federal 

court,  see  "Abatement  -and  Revival,"  §  1. 
Removal  of  action  from  state  court  to  United  States  court,  see  "Removal  of 

Causes." 
Review  of  decisions,  see  "Appeal  and  Error." 

I   1.    Nature,  extent,  and  exeroiie  of  jnrlsdiotlon  in  general. 

Where  the  court  has  no  jurisdiction,  a  general  Judgment  for  the  defend- 
ant is  erroneous,  because  it  renders  the  merits  of  the  case  res  adjudicata. 
It  must  be  reversed  and  a  Judgment  of  dismissal  for  want  of  Jurisdiction, 
or  without  prejudice,  entered. 

—Maxwell  v.  Federal  Gold  &  Copper  Co.,  155  Fed.  110.  .83  C.  C.  A.  570 

%   2.    Establishment,  orsanization,  and  prooednre  in  gemeval. 

Where  no  appeal  was  taken  from  an  original  decree,  and  a  bill  of  re- 
view was  denied,  all  matters  within  the  pleadings  and  Jurisdiction  of  the 
court,  expressed  in  the  decree,  were  res  Judicata,  and  not  reviewable  on 
appeal  from  a  supplemental  decree. 

— Quinton  v.  Neville,  154  Fed.  432 83  C.  O.  A.  252 

I  3.    United  States  courts. 

Code  Civ.  Proc.  N.  Y.  §  66,  creating  an  attorney's  lien  on  the  client's 
cause  of  action,  etc.,  and  providing  for  the  enforcement  thereof  on  peti- 
tion, was  not  a  mere  practice  act,  but  created  a  right  and  provided  a 
remedy  for  Its  enforcement,  and  was  therefore  controlling  on  the  federal 
courts  sitting  in  such  state. 

—In  re  Baxter  &  Co.,  154  Fed.  22 83  C.  C.  A.  IOC 

A  federal  court  has  power  under  the  statute  of  New  Jersey  in  the  ex- 
ercise of  its  discretion,  to  permit  a  bill  of  particulars  in  an  action  of 
ejectment  to  be  amended  on  the  trial. 

—Lamar  v.  Spalding,  154  Fed.  27 83  C.  C.  A.  Ill 

The  decisions  of  the  highest  courts  of  the  state  interpreting  a  state  stat- 
ute, If  uniform  and  consistent,  are  controlling  on  the  federal  courts;  but 
not  so  as  to  state  decisions  not  In  construction  of  the  particular  statute 
in  controversy. 

—Lyman  v.  Hilliard,  154  Fed.  339 83  0.  O.  A.  117 

While  federal  courts  sitting  as  courts  of  chancery  may  entertain  bills 
to  set  aside  wills,  such  courts  nevertheless  observe  the  public  policy  of  the 
state  where  the  property  to  be  recovered  is  situated  and  the  court  sits 
respecting  the  time  within  which  such  suits  shall  be  brought. 

—Palmer  v.  Bradley,  154  Fed.  311 83  C.  C.  A.  231 
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Appeals  to  the  Court  of  Appeals  of  tbe  Indian  Territory  from  orders. 
Judgments,  and  decrees  of  the  trial  courts  made  in  the  exercise  of  their 
probate  Jurisdiction  must  be  taken,  and  the  practice  therein  Is  governed, 
by  the  method  of  taking  and  the  practice  hi  appeals  from  the  Circuit 
Courts  to  the  Circuit  Court  of  Appeals  of  the  Eighth  Circuit  (Act  March 
8,  1906,  c  1479,  §  12,  83  Stat  1081  [U.  8.  Comp.  St  Supp.  1905,  p.  150D, 
and  not  by  sections  13S5,  1886,  Mansf.  Dig.  Ark. 

—Morrison  V.  Bumette,  164  Fed.  617 88  a  a  A.  891 

Cross-Brrorg  are  not  Judicable  in  a  fed^al  appellate  court 

— Rogers  y.  Penobscot  Min.  Oa,  164  Fed.  606 83  C.  a  A.  38a 

Morrison  y.  Bumette,  164  Fed.  617 83  a  a  A.  391 

The  questicm  whether  or  not  a  Jury  has  been  induced  by  passion  or 
prejudice  to  assess  an  excessive  amount  of  damages  is  not  reviewable  in 
a  federal  appellate  court 

-<;hlcago,  M.  ft  St  P.  By.  Co.  v.  Hell,  154  Fed.  626. .  .83  C.  a  A.  400 

The  remedy  given  to  a  Judgment  creditor  by  A(!t  Pa.  July  12,  1842 
(P.  L.  839),  by  the  arrest  and  imprisonment  of  the  defendant  on  a  showing 
of  fraudulent  removal  or  concealment  of  his  property,  is  one  *^o  reach 
the  property  of  a  Judgment  debtor*'  within  the  meaning  of  Rev.  St  |  916 
[U.  S.  Comp.  St  1901,  p.  684],  and  under  said  section  is  available  in  the 
federal  courts. 

—Ex  parte  Crawford,  164  Fed.  769 88  C  C.  A.  474 

Rev.  St  §  649  [U.  S.  Comp.  St  1901,  p.  626],  which  requires  a  stipula- 
tion in  writing  waiving  a  Jury  to  authorize  trial  of  issues  of  fact  by  the 
court  alone,  is  not  applicable  to  default  cases,  and  in  an  action  of  replevin 
brought  in  a  federal  court  within  the  state  of  Illinois,  in  which  the  de- 
fendant makes  default  the  court  is  authorized  to  assess  the  damages  with- 
out a  Jury  under  the  Illinois  practice  act  (3  Starr  &  C.  Ann.  St  IlL  1896, 
c.  110,  par.  41). 

— ^Midland  Contracting  Co.  v.  Toledo  Foundry  &  Machine  Co.,  154 
Fed.   797 83   C.    a   A.   489 

Upon  all  questions  of  Jurisdiction,  the  sum  demanded,  not  the  amount 
recovered,  recoverable  or  admitted,  is  the  amount  in  dispute,  unless  the 
record  proves  to  a  legal  ceriainty  either  that  the  sum  demanded  cannot 
be  as  a  matter  of  law  the  amount  in  dispute,  or  that  it  is,  as  a  matter  of 
fact  a  colorable  and  fictitious  amount  inserted  In  bad  faith  to  invoke  Ju- 
risdiction. 

—Hampton  Stave  Co.  v.  Gardner,  164  Fed.  806 83  a  C.  A.  621 

The  Jurisdiction  of  a  national  court  may  not  be  renounced  or  denied 
where  the  facts  requisite  to  confer  it  appear  directly  or  by  Just  inference 
from  any  part  of  the  record. 

— Honre  v.  Howe  ft  Owen  Ball  Bearing  Co.,  164  Fed.  820 

83  a  a  A.  636 

A  suit  cannot  be  properly  dismissed  by  a  Circuit  Court  as  not  substan- 
tially involving  a  controversy  within  its  Jurisdiction,  unless  the  facts  when 
made  to  appear  on  the  record  create  a  legal  certainty  of  that  conclusion. 

—Howe  V.  Howe  ft  Owen  Ball  Bearing  Co.,  164  Fed.  820 

83  C.  C.  A.  536 

The  matter  In  dispute  was  the  undivided  half  of  a  patent  for  an  inven- 
tion. There  was  evidence  that  21/166  was  sold  for  $5^000  17  months  be- 
fore the  suit  was  commenced ;  that  the  defendant  was  a  citizen  and  resi- 
dent of  Missouri;  that  one  of  the  complainants  was  a  corporation  of 
Maine,  and  the  other  a  stockholder,  director,  and  president  thereof ;  and 
that  the  articles  of  incorporation  recited  his  residence  Eivansvllle,  Ind. 

Eeld^  there  was  sufficient  evidence  to  sustain  the  conclusion  of  the  lower 
court  that  the  value  of  the  property  involved  in  the  controversy  was  more 
than  $2,000,  and  that  the  citizenship  of  the  parties  was  diverse. 

— Howe  V.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  820 

83  C.  C.  A.  536 
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The  laws  enacted  by  a  territorial  Legislature,  subject  to  dlsapproyal  by 
€k>iigre8s,  are  not  laws  of  the  United  States,  and  a  suit  arising  under 
them,  as  where  a  corporation  organized  under  them  Is  a  party  to  the 
suit,  does  not  arise  under  the  laws  of  the  United  States,  and  a  federal 
court  has  no  jurisdiction  on  that  ground. 

— Maxwell  v.  Federal  Gold  &  Copper  CJo.,  155  Fed.  110 

83  O.  O.  A.  670 

Diversity  of  citizenship  between  citizens  of  different  states  is  indis- 
pensable to  sustain  the  jurisdiction  of  a  federal  court  on  that  ground. 
A  controTersy  between  a  citizen  or  citizens  of  a  state  or  states  and  a 
dtizen  or  citizens  of  a  territory  or  territories  will  not  confer  jurisdiction 
upon  a  national  court 

— Maxwell  v.  Federal  Gold  &  CJopper  Co.,  155  Fed.  110 

83  O.  C.  A.  570 

A  Circuit  Court  of  the  United  States  has  power  to  issue  Its  writ  of 
scire  facias  to  revive  its  judgment  and  to  prescribe  a  reasonable  method 
of  service  thereof  without  the  district  where  the  judgment  defendant 
has  departed  therefrom.  Such  power  is  derived  from  the  Constitution 
and  Rev.  St  S  716  [U.  S.  Comp.  St.  1901,  p.  580],  and  cannot  be  restrain- 
ed, limited,  or  rendered  less  efficacious  by  the  statutes  of  a  state. 

— Collin    County   Nat    Bank   of    McKinney,    Tex.,    v.    Hughes,    155 

Fed.  380 83  C.  O.  A.  661 

The  conformity  act  (Rev.  St  §§  914,  915,  916  [U.  S.  Comp.  St.  1901,  p. 
684])  empowers  a  Circuit  Court  to  use  a  similar  remedy  to  that  provid- 
ed by  a  state  statute  to  enforce  its  judgments,  but  does  not  require  it  to 
follow  the  method  prescribed  by  a  state  statute  in  serving  a  writ  of  scire 
facias  to  revive  a  judgment  on  a  nonresident  defendant  if  It  deems  such 
method  insufficient 

— Collin   County   Nat   Bank   of   McKinney,   Tex.,   v.    Hughes,    155 

Fed.  389 83  C.  0.  A.  661 

The  jurisdiction  of  a  national  court  over  a  controversy  once  lawfully 
acquired  includes  the  power  to  enforce  its  judgment  or  decree,  and  this 
power  may  not  be  destroyed  or  restrained  by  the  legislation  or  lack  of 
legislation  of  the  states. 

— Collin  County  Nat  Bank  of  McKinney,  Tex.,  v.  Hughes,  155 

Fed.  389 83  C.  O.  A.  661 

$   4.    OoncnxreiLt  and  confllotiiis  Jurisdiotlom,  and  oomity. 

A  Circuit  Court  of  the  United  States  sitting  in  equity  has  no  authority 
to  enjoin  a  party  to  a  judgment  rendered  on  its  law  side  from  suing  out 
a  writ  of  error  from  the  Circuit  Court  of  Appeals  to  review  said  judg- 
ment. 

— Macrum  ▼.  United  States,  154  Fed.  653 83  C.  a  A.  427 

CREDITORS. 

See  "Bankruptcy";  "Fraudulent  Conveyances." 
Of  devisees  or  legatees,  see  "Wills,"  §  3. 

CRIMINAL  LAW. 

Competency  of  jurors,  see  "Jury,"  S  1. 

Indictment,   Information,  or  complaint,   see  "Indictment  and  Information." 

Particular  offenses. 
See  "Assault  and  Battery,"  §  1. 
Against  customs  laws,  see  "Customs  Duties,"  §  5. 
Against  land  laws,  see  "Public  Lands,"  §  1. 
Against  postal  laws,  see  "Post  Office,"  §  1. 
Keeping  disorderly  house,  see  "Disorderly  House." 
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I   1.    Parties  to  offoBsea. 

Under  Pen.  Ck>de  Alaska,  H  186,  188,  which  abolish  the  old  distinctions 
between  principal  and  accessory  before  the  fact  one  who  aids  and  abets 
another  in  the  commission  of  a  crime  may  be  charged  in  the  Indictment 
and  convicted  as  a  principal. 

—Rosencrans  ▼.  United  States,  155  Fed.  38 83  C.  a  A.  634 

I  2.    JurUdietloB. 

Under  the  mle  that  when  a  court  has  jurisdiction  of  a  crime  a  statute 
which  merely  confers  the  same  judisdictlon  on  another  court,  or  author- 
izes a  municipality  to  define  and  punish  the  same  act,  does  not  deprive  the 
first  court  of  its  Jurisdiction  unless  there  Is  an  express  provision  or  clear 
Implication  to  that  efllect,  Act  April  28,  1904,  c.  1778,  33  Stat  529,  confer- 
ring power  on  municipalities  in  Alaska  to  prohibit  certain  things  and  pun- 
ish the  same  as  misdemeanors,  and  which  repeals  all  prior  acts  and  parts 
of  acts  inconsistent  therewith,  although  acted  upon  by  a  town,  does  not 
affect  the  jurisdiction  of  the  District  Court  over  prosecutions  for  the 
same  acts  which  are  made  offenses  by  Carter's  Alaska  Code  March  3. 
1899,  c.  429,  30  Stat  1253,  there  being  no  inconsistency  between  the  dual 
jurisdictions. 

— Rosencranz  y.  United  States,  155  Fed.  38 83  C.  C.  A.  634 

An  ordinance  prohibiting  gambling  and  prescribing  punishment  for  the 
same,  enacted  by  a  town  of  Alaska  under  authority  conferred  by  Act  April 
28,  1904,  c.  1778,  33  Stat  529,  does  not  deprive  the  district  courts  of  juris- 
diction of  a  prosecution  for  gambling  within  the  limits  of  the  town,  in- 
stituted under  the  Penal  Code  of  the  district,  which  makes  the  same  a 
criminal  offense. 

— Hornstein  v.  United  States,  155  Fed.  48 83  C.  C.  A.  644 

S  3.    Eridemce. 

The  presumption  that  accused  would  not  remain  a  party  to  a  conspiracy 
to  defraud  after  his  co-conspirators  had  adopted  a  criminal  course  by 
using  the  United  States  mails  in  fuitherance  of  their  scheme  overcame 
the  inference  of  fact  that  he  was  still  a  party  to  such  conspiracy  arising 
from  proof  of  his  former  connection  therewith. 

— Dalton  V.  United  States,  154  Fed.  461 83  C.  C.  A.  317 

I  4.    Trial. 

During  the  trial  of  a  criminal  case  the  district  attorney  stated  to  the 
court  in  the  presence  of  the  jury  that  he  was  informed  that  attempts  had 
been  made  by  a  brother  of  defendant  to  induce  persons  who  were  ac- 
quainted with  jurors  In  the  case  to  influence  them  in  favor  of  defendant 
and  such  attorney  was  directed  by  the  court  to  investigate  the  matter,  and. 
if  he  thought  the  information  correct  to  institute  proceedings  in  contempt. 
On  exceptions  by  defendant's  counsel  and  on  their  request,  the  court  at 
once  admonished  the  jury  that  they  should  not  be  Influenced  in  favor  of 
or  against  either  party  by  what  had  been  said,  but  should  lay  the  same  en- 
tirely out  of  their  minds  and  consider  the  case  on  the  evidence  alone,  whicdi 
admonition  was  repeated  in  the  charge.  Held,  that  the  occurrence  was  not 
prejudicial  to  defendant  so  as  to  require  a  reversal  of  a  judgment  of  con- 
viction  which  was  amply  supported  by  the  evidence. 

—Carroll  v.  United  States,  154  Fed.  425 83  C.  0.  A.  245 

It  Is  a  general  rule,  with  rare  exceptions  arising  from  extreme  cases, 
that  prejudice  created  by  unwarranted  statements  of  counsel  in  the  pres- 
ence of  the  jury  is  sufficiently  cured  by  an  admonition  by  the  court  to  the 
jury  to  wholly  disregard  such  statements. 

^Carroll  v.  United  States,  154  Fed.  425 83  a  C.  A.  245 

The  use  of  language  by  counsel  calculated  to  prejudice  a  defendant  in 
a  criminal  case  and  not  justified  by  the  evidence  is  improper  and  censur- 
able and  should  be  discontinued  by  the  court  but  invective  based  on  the 
evidence  and  inferences  legitimately  to  be  drawn  therefrom  is  not  inhil>- 
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Ited,  and  It  is  usually  within  the  discretion  of  the  trial  court  to  determine 

whether  or  not  the  limits  of  professional  propriety  have  been  exceeded. 

—Johnston  v.  United  States,  154  Fed.  445 83  C.  O.  A.  299 

Where  the  charge  of  the  court  in  a  criminal  case  was  correct  and  clear 
In  the  interpretation  of  the  statute  and  the  definition  of  the  issues  and 
the  burden  and  measure  of  proof  required  to  authorize  conviction,  without 
detailing  or  reviewing  the  evidence,  the  refusal  of  requests  referring  to 
and  predicated  upon  different  phases  of  the  evidence  was  not  error. 

— Oourdain  v.  Umted  States,  154  Fed.  453 83  C.  O.  A.  309 

6.    Motions  for  new  trial  and  In  arrest. 

The  overruling,  instanter,  of  motions  for  new  trial  and  In  arrest  of 
Judgment  in  a  criminal  case,  which  raised  only  questions  that  were  con- 
sidered during  the  trial,  and  the  refusal  to  hear  argument  or  to  grant  an 
extension  of  time  to  prepare  and  file  written  motions  and  specifications, 
was  not  a  refusal  to  consider  such  motions  nor  a  denial  to  defendant  of 
any  right 

— Gourdain  y.  United  States,  154  Fed.  453 83  C.  O.  A.  309 

6^    Appeal  and  error,  and  certiorari. 

Where  the  record  in  the  appellate  court  does  not  contain  the  whole 
charge  of  the  trial  court,  it  will  be  presumed  that  it  properly  charged 
upon  every  branch  of  the  case  and  that  further  instructions  were  given 
to  correctly  modify  erroneous  instructions  shown  by  the  record,  if  it  is 
clear  that  they  could  have  been  so  corrected. 

—Johnston  v.  United  States,  154  Fed.  445 83  C.  C.  A.  299 

The  reversal  of  a  Judgment  of  conviction  In  a  criminal  case  and  the 
remanding  of  the  case  for  a  new  trial  generally  leaves  the  trial  court  free 
to  proceed  as  though  the  cause  had  never  been  tried,  and  it  may  consol- 
idate other  indictments  for  trial  with  those  upon  which  the  first  trial 
was  had. 

—Booth  ▼.  United  States,  154  Fed.  836 83  C.  C.  A.  552 

CUSTOMS  AND  USAGES. 

Defendant,  which  had  recently  built  a  mill  for  the  crushing  of  cotton 
seed  at  New  Roads,  La.,  authorized  a  broker  in  New  Orleans  by  telegraph 
to  sell  for  it  a  quantity  of  oil  cake  for  future  deliveries  "F.  O.  B.  New 
Roads,"  at  certain  prices  which  had  been  quoted  by  the  broker  as  pre- 
vailing in  the  market.  The  broker  negotiated  a  sale  to  plaintiff,  and 
wired  defendant  for  its  acceptance,  which  was  also  sent  by  wire.  On  re- 
ceipt of  the  sale  contract,  defendant  refused  to  execute  the  same,  because 
it  provided  for  delivery  of  the  cake  at  a  shipping  port.  In  an  action  to  re- 
cover damages  for  breach  of  the  contract,  plaintiff  claimed  that  the  deliv- 
ery provided  for  in  the  contract  was  in.  accordance  with  the  usage  of  the 
market  and  the  rules  of  the  International  Cottonseed  Crushers*  Associa- 
tion, of  which,  however,  defendant  was  not  a  member.  Held,  that  the  ques- 
tion whether  a  contract  of  sale  binding  on  defendant  was  made  by  the  cor- 
respondence and  acts  of  the  broker.  In  view  of  the  evidence  as  to  usage, 
was  one  for  the  Jury. 

—New  Roads  Oilmill  &  Mfg.  Co.  v.  Kline,  Wilson  &  Co.,  154  Fed. 

296 83   C.   C.   A.    1 

Whether  a  trade  custom  or  usage  is  established  by  the  evidence  in  a  case, 
and,  if  so,  whether  it  was  known  to  a  party  contracting,  or  was  so  gen- 
eral and  well  established  that  fie  must  be  presumed  to  have  known  of  and 
contracted  with  reference  to  it,  are  questions  for  the  jury. 

— New  Roads  Oilmill  &  Mfg.  Co.  v.  Kline,  Wilson  &  Co.,  154  Fed. 

296 83   C.   C.   A.    1 

In  order  that  a  usage  may  be  read  into  a  written  contract  it  must 
be  consistent  with  the  terms  of  the  writing. 

—New  Roads  Oilmill  &  Mfg.  Co.  v.  Kline,  Wilson  &  Co.,  154  Fed. 
296 83  C.  O.  A.  1 
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It  Is  competent  for  tlie  parties  to  a  contract  to  exclude  a  usage  there- 
from. 

—New  Roads  OllmlU  ft  Mfg.  Co.  v.  Kline,  Wilson  &  Co.,  154  Fed. 
296 83  C.  C.  A.  1 

The  usage  of  a  trade  being  always  eligible  to  supersede  the  ordinarj 
or  public  meaning  of  words  as  used  in  a  contract  it  is  merely  a  question 
for  the  particular  case  whether  the  parties  have  in  fact  spoken  according 
to  that  standard,  and,  if  one  of  the  parties  was  not  a  member  of  the  trade 
or  circle  in  which  the  usage  obtained,  his  actual  knowledge  of  it  as  ap- 
plicable to  the  transaction  must  be  shown  before  it  can  be  inferred  that  he 
contracted  with  reference  thereto. 

—New  Roads  Oilraill  &  Mfg.  Co.  v.  Kline,  Wilson  &  Co..  154  Fed. 
296 83  C.  C.  A.  1 

Where  a  New  York  fire  policy,  providing  that  it  should  expire  at  noon 
on  a  specified  day,  was  performable  in  Virginia,  parol  evidence  was  ad- 
missible to  show  the  custom  of  the  place  where  the  property  was  insured 
for  the  purpose  of  determining  whether  the  parties  intended  the  time  to 
be  governed  by  standard  or  solar  time. 

— Qlobe  &  Rutgers  Fire  Ins.  Co.  of  New  York  v.  David  Moffat  COn 

154  Fed,  13 83  a  C.  A.  91 

While  evidence  of  custom  and  usage  is  admissible  to  explain  the  mean- 
ing of  words  and  phrases  used  In  a  written  contract  and  to  annex  thereto 
certain  incidents  which  circumstances  indicate  the  parties  Intended,  when 
the  words  used  do  not  necessarily  exclude  the  operation  of  such  custom 
or  usage,  evidence  thereof  is  inadmissible  to  contradict  the  contract. 
— Lima  Locomotive  &  Machine  Co.  v.  National  Steel  Castings  Co., 

155  Fed.  77 83  C.  C.  A.  593 

Where  plaintiff  had  knowledge  that  its  furnace  was  working  badly,  and 
that  normal  results  could  not  be  relied  on,  at  the  time  it  contracted  to 
supply  defendant's  requirements  of  steel  castings  for  the  remainder  of 
the  year,  the  subsequent  necessity  to  shut  down  its  plant  for  repairs  was 
not  an  "accident"  or  an  unavoidable  cause  of  delay,  within  a  custom  or 
usage  among  manufacturers  of  steel  castings  that  all  contracts  are  subject 
to  the  contingency  of  accidents  and  unavoidable  delays. 

— Lima  Locomotive  &  Machine  Co.  v.  National  Steel  Castings  Co., 
155  Fed.  77 83  C.  a  A.  593 

CUSTOMS  DUTIES. 

§   1.    Validity,  conatmetion,  and  operatioiL  of  customs  laws  in  ^entrmL 

Tariff  Act  July  24,  1897,  c.  11,  §  7,  30  Stat  205  [U.  S.  Comp.  St  1901, 
p.  1693],  providing  that  the  component  material  of  chief  value  in  imported 
merchandise  shall  be  determined  with  reference  to  the  value  of  the  com- 
ponents in  their  condition  as  found  in  the  article,  means  the  state  which 
the  materials  are  In  when  put  together,  without  regard  to  their  value 
after  being  advanced  to  completion;  and  articles  of  cotton  covered  with 
varnish,  In  which,  before  combination,  the  latter  is  of  less  value,  should 
be  regarded  as  composed  In  chief  value  of  cotton,  irrespective  of  the  fact 
that  subsequ^it  lal>or  in  applying  the  varnish  may  render  it  the  c(Hnpo- 
nent  of  chief  value  in  the  completed  articles. 

— United  States  v.  Johnson  &  Johnson,  154  Fed.  39.  ..83  0.  C.  A.  151 

In  construing  Tariff  Act  July  24,  1897,  c  11,  §  1,  Schedule  I4,  par.  391, 
30  Stat.  187  [U.  S.  Comp.  St.  1901,  p.  1670],  relating  to  "all  manufactures 
♦  ♦  ♦  of  which  silk  is  the  component  material  of  chief  value,"  and  con- 
taining a  proviso  that  "all  manufactures  of  which  wool  is  a  component  ma- 
terial shall  be  classified  and  assessed  for  duty  as  manufactures  of  wool," 
Tield,  that  the  ordinary  rule  should  be  applied  that  a  proviso  at  the  close 
of  an  independent  paragraph  like  this  should  be  construed  as  limiting  only 
what  precedes  It,  and  that  the  words  "all  manufactures*'  in  the  proviso 
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have  no  broader  relation  than  the  same  words  In  the  beginning  of  the 
paragraph. 

—United  States  v.  Walsh,  154  Fed.  770 83  C.  O.  A.  472 

2.    Goods  subjeot  to  duty,  rate,  and  amount. 

The  hand-made  papers  covered  by  Tariff  Act  July  24,  1897,  c.  11,  8  1, 
Schedule  M,  par.  401,  30  Stat.  189  [U.  S.  Comp.  St.  1901,  p.  1672],  enumer- 
ating "writing,  letter,  hand-made,  drawing,  ♦  ♦  ♦  and  typewriter 
paper,"  are  not  only  those  used  as  writing  papers,  but  also  that  suitable 
for  other  uses,  as  hand-made  India  transfer  paper  used  for  making  litho- 
graphic transfers  and  in  printing. 

—Edward  Benneche  &  Bros.  ▼.  United  States,  153  Fed.  861 

83  C.  C.  A.  43 

The  provision  In  Tariff  Act  July  24, 1897,  c.  11,  §  1,  Schedule  N,  par.  414, 
30  Stat  190  [U.  S.  Comp.  St.  1901,  p.  1674],  for  ''button  molds,"  includes 
articles  commercially  known  as  button  shanks,  consisting  of  pairs  of  metal 
disks  so  constructed  that  when  a  piece  of  cloth  is  placed  on  top  of  one 
of  the  disks,  and  they  are  subjected  to  pressure,  a  cloth-covered  button 
is  produced. 

— Hormann,  Schutte  &  Ck).  v.  United  States,  153  Fed.  868;  United 
States  V.  Hormann,  Schutte  &  Co.,  Id 83  O.  C.  A.  50 

Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  N,  par.  414,  30  Stat  190 
[U.  S.  Comp.  St  3901,  p.  1674],  provides  that  "buttons  ♦  ♦  *  and  button 
molds  ♦  ♦  ♦  shall  pay  duty  at  the  following  rates,"  and  the  schedule 
of  rates  then  prescribed  mentions  only  "buttons."  Held,  that  this  provi- 
sion for  "buttons"  should  be  construed  as  though  reading  "buttons  and 
button  molds,"  and  that  metal  button  molds  should  pay  the  rate  assigned 
to  metal  buttons. 

— ^Hermann,  Schutte  &  Co.  v.  United  States,  153  Fed.  868;  United 
States  V.  Hormann,  Schutte  &  Co.,  Id 83  C.  C.  A.  50 

Under  Tariff  Act  July  24,  1897,  c.  11,  S  1,  Schedule  L,  par.  387,  30 
Stat  186  [U.  S.  Comp.  St  1901,  p.  1669],  providing  for  silk  fabrics  when 
"In  the  gum"  and  when  "boiled  off,"  held,  that  fabrics  which  on  boiling 
lost  from  18  to  27  per  cent  in  weight  were  classible  under  the  former, 
rather  than  the  latter,  clause. 

— H.  Mendelson  &  Co.  v.  United  States,  154  Fed.  33. . .  .83  C.  O.  A.  145 

In  proving  the  character. of  imported  merchandise,  it  is  not  essential 
that  actual  samples  of  the  importations  should  be  produced.  Such  proof 
may  be  supplied  by  witnesses  familiar  with  the  goods,  testifying  from 
their  recollection  as  to  the  invoice  descriptions. 

— ^United  States  v.  Herrmann,  154  Fed.  196;  Same  v.  Saks  &  Co., 
Id.;  Same  y.  Leon  Rheims  Co.,  Id 83  C.  C.  A«  179 

Paragraph  661,  Tariff  Act  July  24,  1897,  c.  11,  §  2,  Free  List,  30  Stat 
201  [U.  S.  OMnp.  St  1901,  p.  1688],  enumerating  "silk  cocoons  and  silk 
waste,"  includes  those  articles  only  when  not  manufactured  at  all. 

— Fawcett  v.  United  States,  154  Fed.  1003 83  C.  C.  A.  197 

Combed  silk  that  has  fallen  from  or  been  caught  In  the  machines  in 
which  it  was  undergoing  further  operations  is  dutiable  under  the  pro- 
vision in  paragraph  384,  Tariff  Act  July  24,  1897,  c.  11.  §  1,  Schedule  L, 
30  Stat  185  [U.  S.  Comp.  St  1901,  p.  1668],  for  silk  not  further  manu- 
factured than  combed,  and  Is  not  subject  to  the  provision  for  silk  waste 
in  paragraph  661,  §  2,  Free  List,  30  Stat  201  [U.  S.  Comp.  St  1901,  p. 
1688]. 

—Fawcett  v.  United  States,  154  Fed.  1003 83  C.  C.  A.  197 

Sweet  crackers,  known  as  "wafers  and  biscuits,"  in  which  the  propor- 
tion of  the  sweetened  centers  to  the  pastry  envelopes,  is  large,  but  in  which 
flour  Is  used  to  a  substantial  extent,  are  not  dutiable  either  directly  or 
by  similitude  as  "confectionery,"  under  Tariff  Act  July  24,  1897,  c.  11, 
S  1,  Schedule  K  par.  212,  30  Stat  laS  (U.  S.  Comp.  St  1901,  p.  1647]. 

•^United  States  y.  Thomas  Meadows  &  Co.,  154  Fed.  1005 

83  C.  C.  A.  297 
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The  term  "comfits"  in  paragraph  263,  Tariff  Act  Julv  24.  18D7,  c.  11^ 

5  1,  Schedule  G,  30  Stat  171  [U.  8.  Comp.  St.  1901,  p.  1C51],  is  practically 
synonymous  with  "confections,"  and  includes  boiled  marrons  (chestnuts) 
preserved  in  syrup. 

— Seball  &  CJo.  y.  United  States,  164  Pted.  1005 83  O.  C.  A.  32» 

Marrons  (chestnuts)  preserved  In  syrup  are  not  dutiable  as  "nuts"  under 
paragraph  272,  Tariff  Act  July  24,  1897,  c.  11,  §  1,  Schedule  G,  30  Stat.  172 
[U.  S.  Comp.  St.  1901,  p.  1652] ;  nor  do  they  resemble  nuts  sufficiently  to 
be  dutiable  at  the  same  rate  by  virtue  of  the  similitude  clause  in  section 
7  of  said  act,  30  Stat  205  [U.  S.  Omp.  St.  1901,  p.  1603]. 

— Schall  &  CJo.  V.  United  States,  154  Fed.  1005 83  C.  C.  A.  329 

S  3.    Entry  and  appraisal  of  soods,  bonds,  and  warebonses. 

White  and  colored  wools  were  sold  together  in  the  Bagdad  mnrket  flt 
one  price,  without  any  distinction  as  to  color;  this  being  in  accor'J  with 
immemorial  practice  in  that  market  Held,  that  in  finding  '*the  actual 
market  value  ♦  ♦  ♦  in  the  principal  markets  of  the  country  whence 
imported,  and  in  the  condition  in  which  such  merchandise  is  there  bought 
and  sold  for  exportation  to  the  United  States,"  under  Customs  Administra- 
tive Act  June  10,  1890,  c.  407,  §  19,  26  Stat  139  [U.  S.  Comp.  St  1901,  p. 
1924],  l>oth  kinds  of  wool  should  be  appraised  at  the  same  price,  in  ac- 
cordance with  the  manner  of  purchase,  without  regard  to  any  difference 
in  value  which  may  attach  to  each  kind  In  any  other  country. 

— G.  Gulbenkian  &  Co.  v.  United  States,  153  Fed.  858.  .83  a  C  A.  40 

The  Board  of  General  Appraisers  sustained  an  importer's  protests,  di- 
recting that  the  collector  should  reliquidate  the  duties  at  the  rates  ap- 
pearing to  be  applicable  **from  the  Invoices,  samples,  or  record,"  or,  in 
the  absence  of  sufficient  data,  should  reliquidate  at  the  rate  of  40  per 
cent  ad  valorem.  Held,  that  the  terms  of  this  decision  did  not  require 
the  collector  to  consider  data  outside  of  the  record  made  before  the  Board. 
—United  States  v.  Hunter  &  Witcombe,  153  Fed.  873. .  .83  C.  a  A.  55 

In  determining  whether  sugar  d'  ninings  should  be  classed  under  a  tariff 
act  as  "not  al)ove  fifty-six  dep^pef  *  by  the  polariscope,  or  as  "fifty-six  de- 
grees and  above,'*  held,  that  me  rule  of  de  minimis  non  curat  lex  does 
not  apply  to  drainings  testing  56.025,  so  as  to  require  their  classification 
under  the  former  provision  as  testing  56,  by  disregarding  the  fraction  of 

6  desrree 

—United  States  v.  Lueder,  154  Fed.  1. 83  a  a  A.  131 

Under  the  genera]  authority  conferred  by  section  251,  Rev.  St  [U.  S. 
Comp.  St  1901,  p.  138],  the  Secretary  of  the  Treasury  promulgated  regu- 
lations for  ascertaining  the  polariscopic  test  of  sugar  drainings.  Held 
that,  where  these  regulations  were  substantially  followed  by  the  govern- 
ment polariscopists,  the  findings  by  those  officers  are  conclusive. 

—United  States  v.  Lueder,  154  Fed.  1 83  C.  C.  A.  131 

As  to  the  rule  of  U.  S.  v.  China  &  Japan  Trading  Co.,  71  Fed.  864,  18 
C.  C.  A.  335,  that,  where  an  Importer  fails  to  appear  before  the  Board  of 
General  Appraisers,  he  may  not  introduce  further  evidence  in  the  Cir- 
cuit Court,  on  appeal  from  the  Board,  under  Customs  Administrative 
Act  June  10,  1890,  c.  407,  §  15,  26  Stat  138  [U.  S.  Comp.  St  1901,  p.  1933], 
held,  that  that  rule  does  not  apply  where  the  importer  appeared  before 
the  Board  and  offered  some  evidence. 

— H.  Mendelsou  &  Co.  v.  United  States,  154  Fed.  33. .  .83  C.  C.  A.  145 

It  was  an  offer  of  "evidence"  where  an  importer  appeared  before  the 
Board  of  General  Appraisers  and  submitted  an  affidavit  made  by  a  person 
in  a  foreign  country. 

— H.  Mendelson  &  Co.  v.  United  States,  154  Fed.  33. .  .83  C.  a  A.  145 

Under  Customs  Administrative  Act  June  10,  1890,  c.  407,  S  19,  26  Stat 
139  [U.  S.  Comp.  St  1901,  p.  1925],  requiring  appraised  value  to  include, 
besides  coverings,  etc.,  "all  other  costs,  charges  and  expenses  Incident  to 
placing  the  merchandise  in  condition,  packed  ready  for  shipment  to  the 
United  States,"  an  invoice  item  descril)ed  as  a  "converter's  commission" 
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was  so  included.  Held,  that  this  inclusion  was  proper,  so  far  as  It  cov- 
ered converters*  services  In  having  the  goods  dyed  and  finished,  and  in  the 
absence  of  evidence  to  the  contrary  it  would  be  presumed  to  be  correct  as 
to  any  other  elements  of  the  item. 

— N.  Erlanger,  Blumgart  &  C3o.  v.  United  States,  154  Fed.  949 

83  C.  C.  A.  463 

Customs  Administrative  Act  June  10,  1890,  c.  407,  §  13,  26  Stat.  136 
[U.  S.  Ck)mp.  St.  1901,  p.  1932],  making  decisions  of  appraising  officers 
final  and  conclusive,  does  not  prevent  inquiry  as  to  whether  such  officers 
acted  legally ;  and  evidence  is  admissible  to  show  that  items  independent 
of  the  actual  value  have  been  included  in  the  appraised  value.  Ap- 
praisers may  not  cut  off  all  inquiry  into  their  action  by  merely  stating  that 
an  item  was  added  ''to  make  market  value/' 

— N.  Erlanger,  Blumgart  &  Co.  v.  United  States,  154  Fed.  949 

83  C.  C.  A.  463 

§  4.    Payment  and  oolleotian,  refunding,  and  drawback. 

In  an  action  against  an  importer  for  unpaid  duties,  the  Circuit  Court 
has  ample  power  to  suspend  the  trial  until  the  Importer,  by  payment  of 
the  duties  assessed,  may  put  himself  in  position  to  try  the  question  as  to 
classification  of  the  goods  before  the  Board  of  General  Appraisers. 

—United  States  v.  Tiffany  &  Co.,  153  Fed.  969 83  C.  C.  A.  81 

§   5.    Violations  of  onstonis  laws. 

Held,  that  articles  in  the  clothing  are  "baggage,**  within  the  meaning  of 
section  2802,  Rev.  St.  [U.  S.  Comp.  St.  1901,  p.  1873J,  relating  to  the  con- 
cealment of  dutiable  articles  '*found  in  the  baggage  of  any  person  ar- 
riving within  the  United  States,"  and  that  a  package  of  precious  stones 
found  In  the  pocket  of  a  passenger  Is  forfeitable  under  said  provision. 
— ^Two  Hundred  and  Eighteen  and  one-half  Carats  Loose  Emeralds 
V.  United  States,  154  Fed.  839 83  C.  C.  A.  475 

DAMAGES. 

Compensation  for  property  taken  for  public  use,  see  "Eminent  Domain,"  §  1. 

Damages  for  particular  injuries. 

Breach  of  contract  for  transportation,  see  "Carriers,"  §  1. 
Breach  of  contract  to  deliver  cargo,  see  "Shipping,"  §  4. 
Infringement  of  patent,  see  "Patents,"  §  5. 

§   1.    Measure  of  damages* 

Plaintiff  in  an  action  for  injuries  is  entitled  to  recover  .only  for  such  fu- 
ture pain  and  suffering  as  are  reasonably  certain  to  result  on  account  of 
the  injury,  as  distinguished  from  pain  and  suffering  that  may  or  are 
iherely  probable  or  likely  to  result. 

—Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Newsome,  154  Fed.  665 

83  C.  C.  A.  422 

Upon  a  breach  by  a  vendor  of  a  covenant  to  furnish  an  abstract  of  ti- 
tle in  a  contract  which  grants  a  time  option  to  purchase  land,  the  measure 
of  damages  is  the  difference  between  the  contract  price  and  the  value  of 
the  land,  and  the  issue  whether  or  not  the  vendee  would  have  bought  the 
land  if  the  vendor  had  furnished  the  abstract  is  speculative  and  imma- 
terial. 

—Hampton  Stave  Co.  v.  Gardner,  154  Fed.  805 83  C.  C.  A.  521 

S   2.    Pleading,  evidenee,  and  assessment. 

In  an  action  for  personal  Injuries,  evidence  of  the  condition  of  the  in- 
jured member  up  to  the  time  of  trial  is  admissible. 

—Chicago,  M.  &  St.  P.  Ry.  Co,  v.  Hell,  154  Fed.  626. .  .83  O.  C.  A.  400 
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DEATH. 

Caused  by  operation  of  railroad,  see  "Railroads,**  8  2. 

Liability  for  death  of  passenger,  see  "Carriers,"  S  1. 

Liability  for  deatb  of  servant,  see  "Master  and  Servant,*'  H  1»  2. 

I   1*    Aotioma  for  owriaK  deatli* 

The  Oolorado  statute,  giving  a  right  of  action  for  wrongful  death 
(Mills'  Ann.  St  SS  1508-1510),  first,  to  the  husband  or  wife  of  the  de- 
ceased, or,  second,  to  his  child  or  children,  or,  third,  to  his  father  and 
mother,  or  the  survivor  of  them.  Includes  among  its  boti^ciaries  nonresi- 
dent aliens  having  the  prc8cril)ed  relationship  to  the  deceased. 

— Patek  V.  American  Smelting  &  Refining  Co.,  154  Fed.  190 

83aa  A.284 

In  an  action  for  wrongful  death,  it  was  shown  that  deceased  was  a 
passenger  on  a  vestibule  train  on  defendant's  railroad,  and  alighted 
therefrom  at  night  at  the  town  where  he  resided.  The  station,  town,  and 
the  home  of  deceased  were  all  on  the  west  side  of  the  track,  and  the 
doors  of  the  train  were  opened  on  that  side.  On  a  side  track  to  the  east- 
ward of  the  main  track,  a  freight  train  was  standing  waiting  for  the  pas- 
senger train  to  pass.  After  the  latter  had  gone,  the  freight  started,  but 
a  coupling  broke,  and  the  cars  were  separated  some  30  feet  before  the 
front  portion  stopped,  standing  across  a  private  crossing.  The  conductor 
and  a  flagman  went  back  to  the  caboose  with  a  lantern  for  a  knuckle, 
walking  along  the  west  side  of  the  cars.  After  the  front  part  of  the  train 
had  been  backed  up  and  coupled,  the  conductor  passed  forward  to  the  eor 
g\ne  on  the  same  side  of  the  cars,  when  he  discovered  the  l>ody  of  the  de- 
ceased lying  near  the  private  crossing,  on  its  back,  with  the  feet  to  the 
west  and  the  head  on  the  west  rail,  where  it  had  been  crushed  by  the 
wheels  evidently  when  the  cars  were  backed.  There  were  no  other  inju- 
ries, and  the  clothing  was  not  disarranged.  The  side  track  at  the  place 
of  the  injury  was  being  moved,  and  the  earth  had  been  removed  from  be- 
tween the  ties,  and  It  was  unlighted.  Held,  that  such  facts  would  not 
warrant  a  finding  that  the  death  was  due  to  such  condition  of  the  track, 
where  all  the  evidence  tended  to  show  that  the  case  was  one  of  suicide, 
and,  in  any  event  that  deceased  was  a  trespasser  and  guilty  of  such  con- 
tributory negligence  as  to  preclude  a  recovery. 

—Payne  v.  Illinois  Cent  R.  Co.,  155  Fed.  73 83  C.  a  A.  589 

To  justify  the  sul)miss!on  to  the  jury  of  a  case  brought  to  recover  for 
the  death  of  a  person,  alleged  to  have  been  caused  by  the  negligence  of 
defendant,  there  must  be  substantive  proof  not  only  of  such  n^lgence, 
but  that  it. brought  about  the  Injury. 

—Payne  v.  Illinois  Cent  R.  Co.,  155  Fed,  73 83  C.  a  A.  689 

DEBTOR  AND  CREDITOR. 

See  "Bankruptcy" ;  "Fraudulent  Conveyances." 

DECOY  LETTERS. 

Use  by  poet  office  inspectors^  see  "Post  Office,"  {  L 

DEEDS. 

In  fraud  of  creditors,  see  "Fraudulent  Conveyances." 
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DEFAMATION. 

See  "Libel  and  Slander." 

DEMAND. 

For  payment  of  bill  or  note^  see  "Bills  and  Notes,"  S  L 

DEPOSITIONS. 

Allowance  of  costs  of  taking  In  admiralty,  see  "Admiralty,"  |  & 


See  "Willa." 
See  "Replerln." 
See  "Wills." 


DESCENT  AND  DISTRIBUTION. 
DETINUE. 
DEVISES. 


DIRECTING  VERDICT. 

In  civil  actions,  see  •*Trial,"  i  1. 

DISCHARGE. 

From  liability  as  guarantor,  see  "Guaranty,"  8  1. 
Of  judgment,  see  "Judgment,"  §  3. 

DISCRETION  OF  COURT. 

Amendment  of  bill  of  particulars  in  United  States  court,  see  ''Ck>urts,"  t  & 

Bzamination  of  jurors,  see  "Jury,"  8  1. 

Review  in  dvil  actions,  see  "Appeal  and  Error,"  §  & 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  snlt  In  equity,  see  "Equity,"  $  4. 

DISORDERLY  HOUSL 

An  owner  of  property,  or  an  agent  of  such  owner,  who  knowingly  rents 
the  same  to  another  to  be  used  as  a  bawdyhouse,  the  keeping  of  which  is 
a  misdemeanor,  aids  and  abets  the  commission  of  the  offense,  and  under 
Pen.  Ck)de  Alaska,  S  188,  which  provides  that  in  misdemeanors  there  are 
no  accessories,  is  punishable  as  a  principal. 

— Rosencranz  v.  United  States,  155  Fed.  38 83  C.  0.  A.  634 

Although  Alaska  Pen.  Code,  §  128,  expressly  makes  common  fame  com- 
petent evidence  in  support  of  an  indictment  for  keeping  a  bawdyhouse  for 
purposes  of  prostitution,  such  evidence  alone  is  not  sufficient  proof  to  war- 
rant a  conviction,  but  there  must  be  some  evidence  that  the  house  was  in 

830.0^—46 
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fact  kept  and  used  for  such  purposes.    Such  evidence  need  not,  howerer, 
be  direct,  but  may  be  circumstantial. 

^BottB  y.  United  States,  155  Fed.  50 83  G.  a  A.  046 

DISTRIBUTION. 

Of  estate  of  bankrupt,  see  "Bankruptcy,"  §  3. 

DIVERSE  CITIZENSHIP. 

Ground  of  jurisdicti<Hi  of  United  States  courts,  see  ''Oourts,**  8  3;  "Bemoya) 
of  Causes,"  S  1. 

DOMICILE 

Of  parties  as  affecting  venue,  see  "Venue,"  S  1. 
Residence  as  ground  of  Jurisdiction,  see  "Oourts,"  S  3. 

DREDGING. 

Action  for  in  admiralty,  see  "Admiralty,"  t  2. 

DUPLICITY. 

In  indictment,  see  ''Indictment  and  Information,"  §  1. 

DUTIES. 

Customs  duties,  see  "Customs  Duties." 

EJECTMENT. 

Pendency  of  other  action  as  ground  for  abatement,  see  "Abatemoit  and  Re- 
vival," t  L 

ELECTION  OF  REMEDIES. 

Against  estate  of  bankrupt,  see  "Bankruptcy,"  S  3. 

EMBEZZLEMENT. 

Of  mall  matter,  see  "Post  Office,"  |  1. 

EMINENT  DOMAIN. 

§   1.    OompenMitioii. 

Lots  on  a  tract  of  land  were  conveyed  by  deeds  containing  a  conditi(n 
prohibiting  their  use  for  certain  purposes,  such  as  for  the  erection  and 
maintenance  of  any  slaughterhouse,  smith  shop,  steam  engine  or  distiUeiy* 
brewery  or  saloon,  etc.,  and  providing  that  such  condition  might  he  enforced 
by  action  by  the  owner  of  any  other  lot  on  the  tract  Certain  of  such  lots 
were  condemned  by  the  United  States  as  a  site  for  a  seacoast  fOrtificatloo. 
Held,  that  these  particular  conditions  did  not  create  a  true  easement  as 
known  to  the  common  law  in  favor  of  other  lot  owners,  nor  were  they  in- 
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tended  to  apply  to  public  works,  but  merely  to  restrict  wbat  might  be  done 
by  persons  or  business  corporations  in  their  own  interest,  and  that,  under 
the  circumstances  the  owners  of  lots  not  taken  had  no  interest  for  which 
they  were  entitled  to  compensation. 

—Wharton  v.  United  States,  153  Fed.  876 83  0.  a  A.  58 

EMPLOYERS'  LIABILITY  INSURANCE. 

See  •^Insurance,"  §§  1,  4,  5,  a 


EMPLOYES. 


See  "Master  and  Seryant" 


ENGINEERS. 

Approval  by  of  performance  of  contract,  see  "Contracts,"  {  4. 

ENTRY. 

Of  Imported  goods,  see  "Customs  Duties,"  §  3. 

EQUITY. 

Particular  subjecU  of  equitable  jurisdiction  and  equitable  remedies. 

See  "Fraudulent  Conveyances";    "Injunction";   "Receivers";   "Specific  Per- 
formance"; "Trusts." 
Compelling  satisfaction  of  Judgment,  see  "Judgment,"  §  8. 
p:nforcement  of  attorney's  lien,  see  "Attorney  and  Client,"  |  1. 
Suits  for  infringement  of  patents,  see  "Patents,"  §  6. 

Revieto  on  appeal. 

Necessity  of  bill  of  exceptions  for  purpose  of  review,  see  "Appeal  and  Er- 
ror," I  5. 

§    1*    Jurisdiotlony  prinoiples,  and  maziats* 

Wbere  a  federal  court  of  equity  acquired  jurisdiction  of  a  suit  by  an 
administrator  witb  the  will  annexed,  to  determine  a  claim  of  lien  on  cer- 
tain lands  belonging  to  testator  and  declare  tbe  rigbts  of  the  parties,  the 
court  having  determined  that  the  title  to  the  land  was  in  the  administra- 
tor and  that  the  defendants  were  entitled  to  a  lien  under  a  certain  con- 
tract, it  was  not  bound  to  remand  the  cause  to  the  probate  court  for  the 
enforcement  of  such  lien  by  a  sale  of  the  land,  but  could  retain  jurisdic- 
tion until  complete  justice  had  been  accomplished  by  a  sale  of  the  land 
and  distribution  of  the  proceeds  between  the  administrator  and  the  lien- 
ors. 

— Quinton  v.  Neville,  154  Fed.  432 83  0.  C.  A.  252 

An  action  at  law  does  not  afford  an  adequate  remedy  for  the  breach  of 
a  contract  to  convey  real  estate  or  for  a  failure  to  execute  a  trust  with 
which  it  is  charged. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed,  606 83  C.  C.  A.  380 

§   2.    Parties  and  prooess. 

It  is  the  aim  of  a  court  of  equity  to  do  complete  justice  by  deciding 
upon  and  settling  the  rights  of  all  persons  directly  interested  in  the  sub- 
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Ject  of  the  suit,  and  to  accomplish  this  end  all  persons  materially  interest- 
ed In  the  subject  ought  generally  to  be  parties  to  the  salt 

— ^Arkansas  Southeastern  B.  Ckx  v.  Union  Sawmill  Go.,  154  Fed. 

304 83  C.  C.  A.  224 

A  suit  in  equity  against  a  corporation  organized  to  build  and  operate 
a  logging  road  for  the  sole  purpose  of  carrying  logs  to  the  mill  of  a 
lumber  company,  and  without  which  it  could  not  operate  its  mill,  to 
enjoin  the  construction  of  such  road,  the  right  to  relief  being  based  largely 
upon  contracts  between  complainant  and  the  lumber  company  and  com- 
plainant and  defendant,  which  were  parts  of  the  same  transaction,  is 
one  in  which  the  lumber  company  is  directly  and  vitally  interested  and 
to  which  it  is  an  indispensable  party. 

— ^Arkansas  Southeastern  B.  Co.  v.   Union  Sawmill  Co.,  154  Fed, 

304 83  C.  C.  A.  224 

Under  the  old  chancery  rule  part  owners  of  a  chose  in  action  would 
be  necessary  parties  to  an  action  upon  it  But  under  the  modification 
of  tliat  rule  which  prevails  in  the  federal  courts  they  are  not  indispensable 
parties,  and  if  they  are  beyond  tlie  jurisdiction  of  the  court,  or  if  their 
presence  would  oust  its  jurisdiction  over  other  parties  before  it  the  suit 
may  proceed  without  them,  because  a  decree  which  does  complete  justice 
between  the  parties  before  the  court  may  be  rendered  without  directly 
and  injuriously  affecting  their  interests. 

^Bogers  v.  Penobscot  Min.  CJo.,  154  Fed.  606 83  C.  O.  A.  380 

f  3.    Pleadlnc* 

A  johider  of  two  causes  of  action  against  the  same  party  for  the  same 
relief,  one  against  him  as  an  individual  and  one  against  him  as  an  officer, 
does  not  make  a  bill  multifarious. 

— Bogers  v.  Penobscot  Mln.  Co.,  154  Fed.  006 83  C.  C.  A.  380 

No  bill  is  multifarious  which  presents  a  common  point  of  litigation,  the 
decision  of  which  will  affect  the  entire  subject-matter  and  settle  the  rights 
of  the  parties  to  the  suit 

—Bogers  v.  Penobscot  Min,  Co.,  154  Fed.  006 83  C.  C.  A.  380 

f  4.    DisatiMal  before  hearing. 

The  failure  to  make  other  part  owners  of  a  chose  in  action  parties  to  a 
suit  on  it  is  a  curable  defect,  and  it  will  not  sustain  a  judgment  of 
dismissal  of  the  bill  on  the  merits.  The  bill  should  be  retained  until  the 
complainants  have  reasonable  opportunity  to  amend  it  and  to  bring  in 
such  part  owners,  or  to  show  in  tiieir  amended  bill  an  excuse  for  their  ab- 
sence, under  the  practice  in  equity  in  the  federal  courts. 

—Bogers  v.  Penobscot  Min.  CJo.,  154  Fed.  006 83  a  G.  A.  380 

ERROR,  WRIT  OF. 

See  ''Appeal  and  Error.** 

ESTABLISHMENT. 

Of  -will,  aee  "Wills,"  t  1. 

ESTOPPEL 

By  judgment  see  "Judgment,"  §  2. 

To  avoid  or  forfeit  insurance  policy,  see  'Insurance,'*  S  5. 

EVIDENCE. 

As  to  particular  facta  or  issues. 
See  **Damages,"  §  2. 
Citizenship,  see  "Aliens,"  §  1, 
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In  particular  civil  actions  or  proceedingt. 
See  "Negligence,"  §  1, 
For  causing  death,  see  "Death,"  §  1. 
For  hire  of  dredge,  see  "Shipping,"  §  2. 
For  Infringement  of  patent  see  "Patents,"  S  5. 
For  personal  Injuries,  see  "Master  and  Servant,"  {  2. 
On  insurance  policy,  see  "Insurance,"  J  8. 

In  criminal  prosecutions. 
See  "Criminal  Law,"  {  3. 

For  keeping  disorderly  house,  see  "Disorderly  House.'* 
For  offense  against  land  laws,  see  "Public  Lands,"  |  1. 

Review  and  procedure  thereon  in  appellate  courts. 
Harmless  error  in  rulings,  see  "Appeal  and  Error,"  §  8. 
Presumptions  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  {  8. 
Review  of  evidence  in  general,  see  "Appeal  and  Error,"  %  8. 

I   1*    Judioial  notioe. 

The  rule  applied  that  a  court  is  entitled  to  take  judicial  notice  of  its 
own  records,  especially  where  the  facts  constitute  a  part  of  the  same  liti- 
gation. 

—Wilson  V.  Calculagraph  C3o.,  153  Fed.  961 83  C.  C.  A.  77 

S   2.    ReleTanoy,  materiality,  and  oompetenoy  in  generaL 

In  an  action  to  recover  the  purchase  price  of  an  engine  built  and  in- 
stalled  by  plaintiff  in  defendant's  factory,  in  which  the  defense  was  the 
failure  of  the  engine  to  comply  with  the  warranty,  evidence  of  the  alleged 
unsatisfactory  work  of  other  engines  built  by  plaintiff  for  other  parties 
was  properly  excluded,  where  it  was  not  shown  that  they  were  the  same 
as  the  engine  in  suit,  or  that  they  were  intended  for  like  use  or  sold  under 
a  like  warranty. 

— Hammerschlag  Mfg.  Co.  v.  Struthers-Wells  Ck).,  154  Fed.  326 

88  0.  C.  A.  198 
$   3.    Opinion  evidenoe. 

While  it  Is  competent  for  expert  witnesses  to  enumerate  the  various 
causes  which  might  have  produced  a  given  effect,  and  to  state  what  bear- 
ing specific  facts  shown  in  evidence  would  have  upon  the  probability  or 
improbability  of  one  or  more  of  such  causes  being  operative  at  the  time 
and  place.  It  is  not  competent  for  them  to  state  an  opinion  upon  all  the 
evidence,  as  to  what  cause  was  in  fact  operative ;  that  being  the  final  in> 
ference  to  be  drawn  by  the  Jury. 

— Castner  Electrolytic  Alkali  Co.  v.  Davies,  154  Fed.  938.  .• 

83  C»  O.  A.  510 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal  and  Error,"  {  3» 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal  and  Error,"  {  5. 

EXECUTION. 

See  "Judicial  Sales." 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Wills." 

Appearance  by,  see  "Appearance." 

Conclusiveness   of  judgment   against   admin  Is  trator^   see   "Judgment,"    {  2L 
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Judicial  sale  of  property  of  decedent's  estate  im  geieral,  see  "Jadicial  Sales." 
Testamentary  trustees,  see  'Trusts." 

EXEMPTIONS. 

Of  Bhlpowiier  from  liability,  see  "Shipping,"  i  4. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence/'  8  8. 

EXPLOSIVES. 

Harmless  error  in  rulings  on  evidence  as  to  cause  of  explosion,  see  "Appeal 
and  Error,"  S  & 

FACTORS. 

See  "Principal  and  Agent" 

FAULT. 

Of  collision,  see  "Ck>lli8ion.** 

FEDERAL  COURTS. 

See  "Oourts,"  8  8. 

Pendency  of  acti(m  in  state  court  as  ground  for  abatement  of  action  in  federal 
court,  see  "Abatement  and  Revival,"  §  1* 

FEDERAL  QUESTIONS. 

Grounds  for  jurisdiction,  see  "Ck>urts,"  8  8. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  |  1. 

FINAL  JUDGMENT. 

Appea>ability»  see  "Appeal  and  Error,"  8  1. 

FINDINGS. 

Berlew  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  S  8. 
Special  findings  by  Jury,  see  "Trial,"  §  2. 

FIRE  INSURANCE 

See  "Insurance^"  (  8. 

FOREIGN  CORPORATIONS. 

See  "CJorporations,"  8  5. 
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FORFEITURES. 

For  concealment  of  dutiable  articles,  see  "Cnstoma  DutieB,"  S  5. 
Of  insurance,  see  ''Insurance/'  §S  4,  5. 

FORMER  ADJUDICATION. 

See  "Judgment,"  (  2. 

FORMS  OF  ACTION. 

See  "Replevin";  "Trover  and  Conversion." 

FRAUD. 

See  "Fraudulent  Conveyances.** 

As  ground  for  vacation  of  judgment,  see  "Judgment,"  8  1. 

Use  of  mails  to  defraud,  see  "Post  Office,''  §  1. 

FRAUDS,  STATUTE  OF. 

%   1.    Pleading,  eridenoe,  trial,  and  review. 

Where  a  writing  is  indispensable  to  a  valid  contract,  a  pleading  of  a 
contract  which  does  not  affirmatively  disclose  that  it  was  made  by  parol 
is  a  pleading  of  a  written  agreement. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  O.  C.  A.  380 

FRAUDULENT  CONVEYANCES. 

By  bankrupt,  see  "Bankruptcy,"  §  3. 

I    1.    Transfers  and  transaotions  invalid. 

A  voluntary  conveyance  by  a  solvent  father  to  his  child  Is  not  neces- 
sarily voidable  by  his  existing  creditors,  and  it  is  valid  against  subsequent 
creditors  in  the  absence  of  evidence  that  it  was  made  with  intent  to  de- 
fraud them. 

If  the  provision  be  reasonable,  if  it  leave  in  the  hands  of  the  grantor 
ample  property  to  pay  his  existing  debts,  and  If  there  be  no  intent  to  de- 
fraud existing  or  subsequent  creditors,  it  may  be  sustained. 

—Hessian  v.  Patten,  154  Fed.  829 83  C.  C.  A.  545 

The  want  of  consideration  is  only  a  circumstance  insufficient  in  itself 
to  prove  a  fraudulent  intent,  but  from  which  and  other  circumstances 
such  an  intent  may  be  inferred. 

—Hessian  v.  Patten,  154  Fed.  829 83  C.  C.  A.  545 

A  voluntary  conveyance  by  an  insolvent  grantor  is  fraudulent  In  Itself 
because  it  cannot  be  made  without  hindering  and  defrauding  his  cred- 
itors. 

—Hessian  v.  Patten,  154  Fed.  829 83  C.  C.  A.  545 

The  rule  that  a  conveyance  in  trust  for  the  use  of  the  person  making 
the  same  is  voidable  by  creditors  of  the  grantor  is  inapplicable  to  a  deed 
which  is  made  primarily  and  principally  for  the  use  of  the  grantee,  and 
in  which  the  reservation  for  the  grantor  is  secondary  and  partial,  as  in 
the  case  of  a  conveyance  by  an  aged  man  of  a  lot  and  building  worth 
$9,000  and  a  reservation  in  the  deed  of  possession  of  the  property  durlug 
his  life. 

—Hessian  v.  Patten,  154  Fed.  829 83  C.  O.  A.  545 
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FUTURES. 

Gambling  transactloiiB,  lee  "Gaming,"  8  1. 

GAMING. 

Jurisdiction  of  United  States  court,  see  "Criminal  Law,**  S  2. 

S   1.    CtAmblinc  oontrsots  and  trAmsaotioiuu 

It  was  no  defense  to  a  note  given  to  plaintiffs  for  balance  dne  them  on 
certain  transactions  in  the  purcbase  and  sale  of  cotton  for  future  dellT- 
ery  in  accordance  with  the  rules  of  the  New  York  CJotton  Eixchange  that 
the  transactions  were  mere  gambling  contracts  and  that  the  note  was  giyen 
to  secure  losses,  in  the  absence  of  proof  that  plaintiffs  had  knowledge 
of  defendant's  intention  during  such  transactions,  if  such  intention  ex- 
isted, not  to  receive  the  cotton  purchased  by  plaintiffs  for  them  under  the 
contracts  nor  to  deliver  that  sold  on  the  maturity  of  the  contracts. 

—Springs  &  Co.  v.  Carpenter,  li>4  Fed.  487 83  a  a  A.  827 

GAS. 

Mingling  gas  from  gas  wells,  see  "Confusion  of  Goods,"  8  1. 

GENERAL  APPRAISERS. 

Boards  of,  see  "Customs  Duties,"  §8  8,  4» 

GRAND  JURY. 

See  "Indictment  and  Information." 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 

GUARANTY. 

8   1«    Bisoliarse  of  guarmntor. 

A  contract  employing  defendant's  son  as  plaintifTs  broker,  which  was 
signed  by  defendant  as  guarantor,  required  that  the  son  should  give  a 
fidelity  bond  in  such  sum,  and  with  such  company  as  surety,  as  plaintiff 
should  designate;  plaintiff  to  pay  the  premium.  Plaintiff  sent  the  son 
a  blank  application  for  a  bond,  in  a  company  selected  by  it,  which  be 
properly  executed  and  returned  to  plaintiff,  but  the  latter  failed  to  obtain 
the  bond  until  after  the  son's  defalcation.  Held,  that  such  bond  was  for 
the  security  of  l>oth  plaintiff  and  the  guarantor,  and  that  plaintiff's  failure 
to  obtain  the  same  discharged  defendant  from  liability  on  the  guaranty. 
—Swift  &  Co.  V.  Ruffin,  154  Fed.  1005 83  a  a  A.  243 

HABEAS  CORPUS. 

§   1.    Jvrisdiotion,  proceedings,  and  relief. 

Under  Rev.  St.  §§  763.  764  [U.  S.  Comp.  St  1901,  pp.  594,  595],  author- 
izing an  appeal  from  the  final  decision  upon  an  application  for  a  ^vrit 
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of  habeas  corpus  or  upon  sucli  writ  when  Issued,  a  final  order  of  the 
Circuit  Court  denying  petitioner's  application  for  discliiarge  on  a  writ  of 
habeas  corpus  cannot  be  reviewed  by  the  Circuit  Court  of  Appeals  on  a 
writ  of  error,  but  only  on  an  appeal. 

^Rainbow  y.  Young,  154  Fed.  489 83  a  a  A.  421 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  {  8L 

HIGHWAYS. 

See  "Municipal  Corporations,"  t  2;  "Navigable  Waters,"  |  1. 

IMPORTS. 

Duties,  see  "Customs  Duties.** 

IMPRISONMENT. 

Habeas  corpus,  see  **Habeas  Corpus." 

INCLOSURE. 

Of  pablic  land,  see  "Public  Lands,"  i  1. 

INDEMNITY. 

See  "Guaranty." 

INDEMNITY  INSURANCE. 

See  "Insurance,"  §  1. 

INDIANS. 

Review  of  order  relating  to  Indian  land  as  dependent  on  finality  of  determina- 
tion, see  "Appeal  and  Error,"  8  1. 

liCases  of  allotments  of  Indian  minors  In  the  Indian  Territory,  confirmed 
and  approved  by  the  trial  courts  of  that  territory  since  April  26,  1906, 
are  not  subject  to  the  approval  or  disapproval  of  the  Secretary  of  the 
Interior,  but  the  orders  of  the  courts  confirming  and  approving  them  are 
final. 

—Morrison  v.  Bumette,  154  Fed.  617 83  O.  C.  A.  391 

INDICTMENT  AND  INFORMATION. 

For  offenses  against  postal  laws,  see  "Post  OflElce,"  §  1. 

\  1.    Jeinder  of  parties,  offenses,  and  oonnts,  dnpllcity,  and  election. 

Averments  in  an  indictment  that  artifices  used  in  furtherance  of  a 
scheme  to  defraud,  to  be  carried  on  through  the  use  of  the  mails,  were 
intended  to  give  one  understanding  of  the  scheme  to  one  class  of  In- 
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Testors  and  anotber  and  different  understanding  to  a  different  class,  both 
being  deceived  and  defrauded  by  tbe  same  artifices,  do  not  malie  out  two 
separate  schemes  so  as  to  render  the  indictment  bad  for  duplicity. 

— Gourdain  y.  United  States,  154  Fed.  453 83  a  a  A.  309 

INFRINGEMENT. 

Of  patent,  see  "Patents,"  S  5. 

Of  trade-mark,  see  'Trade-Marks  and  Trade-Names,^  8  1* 

INJUNCTION. 

Necessary  parties  in  suit  for,  see  "E)qulty,"  8  2. 
Restraining  proceedings  in  United  States  courts,  see  ''Cburts,"  S  4. 
Restraining  use  of  patented  devices,  see  "Patents,"  §  4. 
Review  of  discretionary  rulings,  see  **Appeal  and  Error,"  |  8. 

§   1*    Violation  and  pimlshment. 

A  decree  of  a  federal  court  foreclosing  mortgages  on  the  property  of 
corporation  and  directing  a  sale  thereof,  after  determining  the  rights 
and  priorities  of  the  parties  under  mortgages  given  by  successive  owners, 
provided  that  the  purchaser  at  the  sale  should  hold  the  proi)erty  free 
and  discharged  from  the  lien  of  all  the  mortgages  and  free  from  all 
claims  of  every  kind  or  nature  of  any  of  the  parties  or  those  claiming 
under  them ;  also,  after  reserving  certain  questions  for  future  dispositioa 
it  provided  that  "Jurisdiction  of  this  cause  is  retained  in  this  court  for 
the  purpose  of  determining  all  such  reserved  questions  and  of  enforcing 
the  conditions  of  this  decree  and  of  any  further  order  made  herein,  and 
any  party  to  this  proceeding  may  apply  to  the  court  for  further  orders 
and  directions  at  the  foot  of  this  decree."  A  sale  was  made,  and  certain 
dissatisfied  bondholders  under  one  of  the  mortgages,  who  were  not  parties 
to  the  suit,  except  by  representation  by  the  trustee  in  the  mortgage,  ap- 
peared individually  and  objected  to  its  confirmation.  Their  objections 
were  overruled  and  the  sale  confirmed  by  an  order,  which,  inter  alia, 
prohibited  and  enjoined  all  parties  to  the  suit  and  all  persons  claiming 
through  or  under  them,  their  attorneys,  solicitors,  etc.,  "from  setting  up 
any  pretended  or  alleged  title  against  the  title  of  the  purchasers."  Such 
dissatisfied  bondholders,  having  l>een  denied  an  appeal  on  the  ground 
that  they  were  not  parties,  filed  a  bill  in  a  state  court  against  the  pur- 
chasers and  others,  praying  for  a  foreclosure  of  their  mortgage,  where- 
upon their  solicitor  was  cited  into  the  federal  court  on  petition  of  the 
purchasers  and  adjudged  in  contempt  for  violation  of  its  injunction  in 
instituting  such  suit.  Held,  that  the  injunctional  provision  of  the  order 
of  confirmation  was  not  within  the  power  reserved  by  the  court  by  the 
decree  to  enforce  its  conditions,  and,  not  being  within  any  issue  in  the 
suit  was  without  Jurisdiction  and  void  as  against  the  individual  bond- 
holders, or  their  counsel,  who  were  not  parties  in  any  sense  which  would 
confer  Jurisdiction  over  their  persons,  to  make  such  order  binding  up<m 
them  and  to  deprive  them  of  their  right  to  a  hearing  oa  their  alleged  in- 
dividual rights  in  any  court  of  competent  Jurisdiction;  and  that  It  af- 
forded no  basis  for  the  proceedings  in  contempt. 

—Lewis  V.  Peck,  154  Fed.  273 83  O.  a  A,  211 

INSOLVENCY. 

See  "Bankruptcy." 

Of  fraudulent  grantor,  see  "Fraudulent  Conveyances,"  8  1. 

Of  national  bank,  see  **Banks  and  Banking,"  §  L 
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INSURANCE 

Eyldence  of  custom  In  actloQ  on  policy,  see  "Customs  and  Usages.'* 
Harmless  error  in  action  on  Indemnity  bond,  see  "Appeal  and  Error,"  S  8. 
Rights  of  guarantor  imder  fidelity  bond,  see  **Guaranty,"  i  1. 
Scope  and  extent  of  review  in  action  on  fidelity  bond,  see  "Appeal  and  Error," 
S  8. 

I   1*    The  oontraot  in  seneraL 

Where  a  fire  policy  insuring  property  in  Virginia  was  executed,  ac- 
cepted, and  delivered  in  New  York  by  a  company  not  authorized  to  do 
business  in  Virginia  and  having  no  agent  there,  it  was  not  affected  by 
Va.  CJode  1904,  p.  630,  {  1296a,  providing  that  fire  Insurance  companies 
not  incorporated  by  the  laws  of  the  state,  but  legally  authorized  to  do 
business  therein,  shall  not  make  contracts  of  insurance  on  property  in 
Virginia,  save  through  regularly  constituted  agents  residing  within  the 
state. 

— Globe  &  Rutgers  Fire  Ins.  Co.  of  New  York  v.  David  Moffat  Co., 
154   Fed.   13 83  O.   O.   A.   91 

Where  a  New  York  Insurance  policy  was  issued  on  property  located 
In  Virginia,  and  provided  that  It  should  expire  "at  noon"  on  a  certain 
day,  the  contract,  being  performable  in  Virginia,  was  not  governed  by 
Laws  N.  Y.  1892,  p.  1491,  c.  677,  §  28,  providing  that  an  act  required  to  be 
performed  within  a  specified  time  should  be  performed  according  to 
standard  time. 

— Globe  &  Rutgers  Fire  Ins.  Co.  of  New  York  v.  David  Moffat  Co., 
154   Fed.    13 83   O.   C.   A.   91 

Where  insured  prepared  an  elaborate  rider  describing  the  property 
intended  to  be  covered,  which  was  attached  to  the  policy,  such  rider  should 
not  be  expanded  as  against  the  insurer  beyond  its  plain  and  ordinary 
meaning,  on  the  theory  that  the  policy  should  be  interpreted  against  the 
insurer. 

— Globe  &  Rutgers  Fire  Ins.  Co.  of  New  York  v.  David  Moffat  Co., 
154   Fed.   13 83   C.   C.   A.   91 

Plaintiff  tanning  company  prepared  an  elaborate  rider  to  be  attached 
to  its  insurance  policies,  attempting  to  specify  every  species  of  property 
for  which  insurance  was  desired  on  plaintiff's  premises,  which  rider  re- 
ferred to  a  plan  of  the  premises  on  file  in  the  office  of  plaintiff's  insurance 
broker.  The  rider  attached  to  the  policy  in  question  provided  no  insur- 
ance on  "bark  ground  and  unground"  contained  In  the  building  marked 
"3"  on  the  plan,  nor  on  bark  and  liquors  in  the  leach  house  and  coolers 
marked  "2"  on  the  plan,  or  on  bark  and  liquors  contained  in  a  leach  house 
marked  **16,"  nor  on  the  bark  sheds  on  the  tannery  premises  marked  **8" 
on  the  plan,  but  $10,000  on  "bark  in  piles  and  under  sheds  on  the  tan- 
nery premises  marked  8  on  the  plan."  Held,  that  the  policy  should  be 
construed  to  include  bark  in  piles  on  that  part  of  the  tannery  premises 
marked  "8,"  and  did  not  include  a  bark  pile  in  a  square  plot  on  the 
premises  not  so  marked,  but  in  proximity  to  a  bark  shed. 

— Globe  &  Rutgers  Fire  Ins.  Co.  of  New  York  v.  David  Moffat  Co.. 
154   Fed.    13 83   C.   C.   A.   91 

An  employer's  liability  bond  is  essentially  a  contract  of  indemnity 
against  loss,  governed  by  the  rules  applicable  to  ordinary  life  and  fire  in- 
surance policies. 

— JEtna   Indemnity   Co.   v.   J.   R.   Crowe   Coal   &   Mining   Co.,   154 
Fed.  545 83  C.  C.  A.  431 

An  application  for  insurance  is  a  proposition  to  the  Insurance  company 
which  must  be  accepted  as  made,  If  at  all. 

^-.^Etna   Indemnity   Co.    v.   J.   R.   Crowe   Coal   &   Mining  Co.,    154 
Fed.  545 83  C.  C.  A.  431 
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Where  tbere  is  doubt  and  uncertainty  concerning  the  effect  of  corre- 

ipond^ice  on  an  employer's  liability  bond,  such  doubt  should  be  resolyed 

In  favor  of  sustaining  the  contract  as  executed  In  favor  of  the  Insured. 

— ^^tna  Indemnity   Co.   v.  J.   R.  Crowe  Coal  &   Mining   Co.,  154 

Fed.  545 83  C.  C.  A.  431 

§  2.    OanoellaiioB,    siirreiider,   abandamnent,   or  reseisslam  of   polley. 

Where  an  assessment  life  Insurance  company  and  a  policy  holder  differed 
as  to  the  construction  of  the  contract,  and  the  company  made  an  assess- 
ment which  the  policy  holder  thought  excessive  and  refused  to  pay,  but 
tendered  a  smaller  sum,  his  action  was  an  election  to  stand  <m  the  contract 
as  stiil  in  force,  which  election  was  final;  and  he  could  not  afterward 
maintain  an  action  in  disaffirmance  of  the  contract  on  the  ground  ttiat 
the  act  of  the  company  in  making  the  assessment  was  an  anticipatory 
breach. 

— Blakely  v.  Fidelity  Mut  Life  Ins.  Co.,  154  Fed.  43.  .83  a  C.  A.  155 

Under  the  law  of  New  York  the  wrongful  refusal  of  a  life  insurance 
company  to  receive  premiums  on  a  policy  which  are  due  by  Its  terms  and 
to  continue  the  policy  in  force  is  a  breach  of  the  contract  which  entitles 
the  policy  holder  to  maintain  an  action  to  recover  damages  therefor. 

— Michaelsen  v.  Security  Mut  Life  Ins.  Co.,  154  Fed.  356 

83  C.  C.  A,  334 

§   3*    AToidanoe  of  polioy  for  misroproseniationy  fraud,  or  breae^  of 
"warranty  or  oondition. 

A  single  standard  form  of  fire  insurance  policy  adopted  by  a  state  can- 
not be  construed  as  intended  for  use  only  in  the  insurance  of  real  prop- 
erty alone  or  personalty  alone,  but  may  be  used  for  the  Joint  Insurance 
of  both,  and,  where  so  used,  a  provision  that  It  shall  be  void,  "if  the 
subject  of  insurance  be  personal  property  and  be  or  become  incumbered 
by  a  chattel  mortgage,*'  applies  and  renders  it  void  as  to  both  realty  and 
personalty,  where  there  were  chattel  mortgages  on  the  personalty  cov^ed 
thereby  when  it  was  issued,  which  fact  was  not  disclosed  to  the  insurer. 
— Fries-Breslln  Co.  v.  Star  Fire  Ins.  Co.,  154  Fed.  35.  .83  C.  C.  A.  147 

§  4.    Forfeiture  of  polioy  for  breaob   of  promissory  warranty,  ooro* 
nant,  or  condition  subsequent. 

An  original  employer's  liability  bond  was  issued  in  1901,  Insuring  plain- 
tiff against  the  employe's  misconduct  for  a  year.  It  was  renewed  for 
a  new  consideration  for  the  succeeding  year,  and  again  for  the  years 
1903  and  1904 ;  the  renewal  reciting  that  it  was  made  in  consideration  of 
$20  premium,  and  continued  the  bond  in  force  to  June  1,  1904,  **subject 
to  all  the  covenants  and  conditions  thereof."  Held,  that  the  renewal  did 
not  include  a  statement  issued  February  24.  1903.  in  which  plaintiff 
represented  that  checks  signed  by  the  insured  employ^  should  be  safe- 
guarded by  certain  other  signatures,  so  that  a  failure  to  perform  such 
representation  did  not  relieve  defendant  from  liability  on  the  bond. 

— ^tna   Indemnity   Co.   v.  J.   R.  Crowe   Coal   &   Mining  Co.,   154 
Fed.  545 83  C.  C.  A.  431 

An  employer's  liability  bond  provided  that  the  insurer  should  indemnify 
the  employer  against  fraudulent  or  dishonest  acts  of  the  employ^  amoimt- 
Ing  to  embezzlement  or  larceny,  subject  to  the  condition  that  the  insurer 
should  be  notified  in  writing  of  any  fraudulent  or  dishonest  act  on  the 
part  of  the  employ^  which  might  involve  a  loss  for  which  the  company 
was  responsible,  immediately  after  the  occurrence  of  such  act  should 
have  come  to  the  employer's  knowledge.  Held,  that  the  notice  required 
was  one  which  would  charge  the  employ^  with  the  commission  of  a 
felony,  and  hence  the  employer  was  not  bound  to  give  such  notice  vmtll  it 
had  acquired  knowledge  sufficient  to  Justify  a  reasonable  man  in  making 
such  a  charge. 

^Mtna   Indemnity   Co.    v.   J.    R.   Crowe   Coal   &   Mining  Co.,   IM 
Fed.  545 83  C.  C.  A.  431 
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In  an  action  to  recover  for  the  death  of  an  insured  under  an  accident 
policy  or  certificate  which  provided  that  the  Insurer  should  be  liable  for 
death  only  in  case  It  resulted  alone  from  bodily  Injuries  received  through 
external,  violent,  and  accidental  means,  the  plaiutlflf  was  not  entitled  to 
recover  where  the  sole  evidence  relating  to  the  receipt  of  any  accidental 
injury  by  the  deceased  was  testimony  showing  that  some  three  months 
prior  to  his  death  there  was  a  discolored  spot  on  one  of  his  shins»  sev- 
eral inches  in  extent,  which  might  have  been  caused  by  a  bruise  or  an 
abrasion. 

—National  Ass'n  of  Ry.  Postal  Clerks  v.  Scott,  155  Fed.  92 

83  C.  C.  A.  652 

To  warrant  a  recovery  on  an  accident  policy  insuring  against  death 
only  when  It  results  alone  from  an  accidental  injury,  the  plaintiff  must 
establish  two  fundamental  propositions:  First,  that  there  was  an  acci- 
dental Injury;  and,  second,  that  It  alone  caused  the  death. 

—National  Ass'n  of  Ry.  Postal  Clerks  v.  Scott,  165  Fed.  92 

83  a  a  A.  652 

INTENT. 

Fraudulent,  see  "Fraudulent  Conveyances,"  §  1. 

INTEREST. 

Rights  of  parties  to  joint  adventure,  see  ''Joint  Adventures.** 

f   1.    Time  and  •ompiita.tloii. 

Where  a  railroad  bridge  construction  contract  was  made  in  Missouri 
for  performance  in  Mexico,  and  suit  for  an  accounting  was  brought 
thereon  In  Maryland,  where  funds  of  the  railroad  were  attached,  the 
contractor  was  entitled  to  recover  interest  on  the  balance  due  from  the 
date  of  demand  or  suit  brought,  under  Rev.  St  Mo.  1899,  $  3705  [Ann. 
St  1906,  p.  2073],  declaring  that  creditors  shall  be  allowed  interest  at 
6  per  cent.,  when  no  other  rate  is  agreed  on,  for  all  moneys  after  they 
become  due  and  payable  on  written  contracts  and  on  accounts  after  ma- 
turity and  demand  made. 

— Freygang  v.  Vera  Cruz  &  P.  R.  Co.,  154  Fed.  640:  Vera  Cruz  & 
P.  R.  Co.  V.  Freygang,  Id 83  C.  a  A.  414 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  §  1. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  f  8. 

INTERNATIONAL  LAW. 

See  "Aliens." 

INTERROGATORIES. 

To  Jury,  see  "Trial,"  §  2. 


See  "Patents." 


INVENTION. 


ISSUES. 


In  civil  actions,  see  "Pleading,"  §  2. 

Presented  for  review  on  appeal,  see  "Appeal  and  Error,"  S  S. 


INDBZ.  735 


JOINDER. 

Of  offenses  in  Indictment,  see  "Indictment  and  Information,"  §  L 
Of  parties  in  civil  actions,  see  "Parties,"  §  1. 

JOINT  ADVENTURES. 

Defendant's  testator,  having  purchased  a  quantity  of  wild  land  for 
$26,076.60,  contracted  with  B.,  plaintiff's  assignor,  for  the  sale  thereof  as 
follows:  That,  in  case  B.  totally  failed  to  make  sales  during  the  first 
five  years,  the  arrangement  should  terminate ;  that  if  there  was  a  partial 
failure  to  reimburse  testator  at  the  end  of  10  years  to  the  amount  of  his 
investment,  with  10  per  cent,  annual  interest,  the  arrangement  should  be 
terminated,  and  B.  should  receive  5  per  cent  commission  on  sales  made; 
and,  if  at  the  end  of  the  10  years  testator  should  have  been  so  reimbursed, 
B.  should  have  one-half  of  the  profits.  At  the  end  of  the  10-year  period 
there  remained  unsold  6.44.'>  acres  of  land,  and  there  was  a  net  deficit  of 
over  117,000  before  testator's  Investment  would  be  made  good,  of  which 
more  than  $11,000  was  in  outstanding  notes  with  accrued  Interest,  and 
more  than  $6,000  was  represented  merely  by  unsold  lauds.  Held,  that 
such  facts  showed  the  happening  of  the  conditions  required  by  the  second 
provision  of  the  contract,  and  that  the  same  terminated  at  the  end  of  the 
10  years,  B.  being  entitled  only  to  5  per  cent,  commission  on  sales  made  up 
to  that  time. 

— Ck)rbin  v.  Holmes,  154  Fed.  593;  Holmes  v.  Ck)rbin,  Id 

83  C.  0.  A.  867 

Testator,  having  purchased  certain  land,  agreed  with  B.  that  the  lat- 
ter should  manage  the  sale  thereof  for  10  years,  and  in  case  sufficient 
sales  were  not  made  within  that  time  to  reimburse  testator  for  his  out- 
lay, with  10  per  cent  interest,  B.  was  to  receive  5  per  cent,  commissions 
on  sales  made,  and.  If  the  receipts  were  sufficient  so  to  reimburse  testa- 
tor, B.  should  receive  one-half  of  the  profits.  Held,  that  on  termination  of 
the  contract  period  testator  was  entitled  to  be  credited  with  interest  at 
10  per  cent,  on  his  investment,  together  with  disbursements  for  taxes,  fore- 
closure expenses,  expenses  for  recording  mortgages,  etc,  and  should  be 
charged  with  Interest  at  10  per  cent,  on  all  receipts. 

— Corbin  v.  Holmes,  154  Fed.  593 ;  Holmes  v.  Corbin,  Id 

83  C.  0.  A.  367 

B.  did  not  acquire  any  interest  in  or  lien  on  the  lands  under  the  con- 
tract and  was  therefore  not  entitled  to  require  a  sale  by  process  of  court 
or  otherwise,  in  order  to  repay  testator's  investment  and  to  wind  up  the 
Joint  account 

—Sorbin  v.  Holmes,  154  Fed.  593 ;  Holmes  v.  Corbin,  Id 

83  C.  C.  A.  867 

JUDGES. 

See  "Courts." 

JUDGMENT. 

Appearance  In  action  to  review,  see  "Appearance.'* 

Decisions  of  courts  in  general,  see  "Courts,"  §  2. 

Review  in  general,  see  "Appeal  and  Error." 

Sales  under  judgment,  see  "Judicial  Sales." 

Scire  facias  to  revive  Judgment  in  United  States  court  see  "Courts,"  §  3. 

§   1.    Openlns  or  Taoating. 

A  court  of  equity  has  power  to  vacate  its  own  decree  at  any  time  during 
the  term  at  which  it  was  entered  on  the  ground  that  it  was  procured  by 
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means  of  the  perjured  testimony  of  the  prevailing  party,  notwithstanding 
the  fact  that  it  has  been  affirmed  on  appeal;  but  In  the  absence  of  a 
statute  conferring  it,  such  power  does  not  extend  beyond  the  t«rm.  In 
such  case,  fraud  to  confer  Jurisdiction  must  consist  in  something  extrin- 
sic or  outside  of  the  matter  which  was  actually  tried  or  so  in  issue  that 
it  could  have  been  tried  in  the  suit  In  which  the  decree  assailed  was  en- 
tered. 

—Nelson  v.  Meehan,  155  Fed.  1 83  a  0.  A.  597 

Alaska  CJode  Civ.  Proc.  §  93,  which  authorizes  a  district  court  to  relieve 
a  party  from  a  Judgment  taken  against  him  through  his  mistake,  inadver- 
tence, surprise,  or  excusable  neglect,  does  not  confer  pow^er  to  vacate  a 
Judgment  after  the  term  on  the  ground  that  the  issues  were  erroneously 
decided  because  of  perjured  testimony,  the  motion  being  based  on  affidavits 
going  to  the  Identical  Issues  tried  before. 

—Nelson  v.  Meehan,  155  Fed.  1 83  a  a  A.  697 

f  fL    GonolusiTeness  of  adjudioatioii. 

A  Judgment  of  a  state  court  against  a  foreign  administrator,  subject- 
ing land  of  his  intestate's  estate  to  an  attachment,  which  is  conclusive 
as  against  him,  is  also  conclusive  as  against  a  local  administrator  sub- 
sequently appointed,  and  a  bar  to  an  action  brought  by  him  to  recover 
the  land  from  a  purchaser  under  the  former  Judgment  in  which  the  same 
issues  only  are  involved. 

— Benker  v.  Meyer,  154  Fed.  290 88  a  O.  A.  270 

Where,  after  certain  wool  in  controversy  had  been  sold  and  delivered  to 
the  buyer's  agent  and  by  him  loaded  on  the  cars  of  a  railroad  company, 
the  seller  resold  the  wool  to  a  bank,  and  the  latter  brought  r^levin 
against  the  agent  and  the  railroad  company,  to  which  the  buyer  was  not 
a  party,  the  Judgment  in  such  replevin  suit  was  not  res  Judicata  against 
the  buyer's  right  to  recover  against  the  bank  for  conversion  of  the  wooL 
— ^Northwestern  State  Bank  of  Hay  Springs*  Neb.,  v.  Sllberman,  154 
Fed.  809 83  G.  a  A.  625 

i  3.    Paymenty  satisf aotion,  merser*  and  dlscltarse. 

A  court  of  equity  is  without  Jurisdiction  of  a  suit  for  a  decree  requiring 
the  entry  of  satisfaction  of  a  Judgment  at  law,  the  court  which  rendered 
such  Judgment  having  full  power  over  it,  and  to  grant  any  relief  in  re- 
spect thereto  which  Justice  may  require. 

— Macrum  v.  United  States,  154  Fed.  653 83  C.  a  A.  427 

JUDICIAL  NOTICE. 

In  dvll  actions,  see  "Evidence,"  f  1. 

JUDICIAL  SALES. 

Where  an  order  ai^ointing  a  clerk  of  the  Circuit  Court  of  the  United 
States  special  master  to  conduct  a.  Judicial  sale  of  certain  land  under  a 
decree  of  the  Circuit  Court  is  erroneous  in  not  specifying  special  reasons 
for  making  such  appointment,  the  error  will  not  affect  the  balance  of  the 
sale  decree  as  it  Is  amendable  in  that  respect. 

— Quinton  v.  Neville,  154  Fed.  432 83  a  a  A,  252 

Where  a  lien  was  Imposed  on  the  excess  of  the  proceeds  of  a  sale  of 
land  belonging  to  an  administrator  with  the  will  annexed,  over  $60,000, 
the  owners  of  the  lien  could  not  object  to  a  provision  in  the  sale  decree 
requiring  each  bidder  as  evidence  of  good  faith  to  deposit  20  per  cent  of 
the  amount  of  his  accepted  bid,  to  be  forfeited  and  applied  to  the  costs 
if  the  bid  was  not  made  good,  the  commissioner  being  authorized  to  ac- 
cept the  receipt  of  the  administrator  in  lieu  of  cash  in  case  he  became 
the  purchaser  at  the  sale. 

— Qulnton  v.  Neville,  154  Fed.  432 83  a  a  A.  2S2 
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Where  an  order  appointing  a  clerk  of  the  Circuit  Court  of  the  United 
States  special  master  to  conduct  a  judicial  sale  of  certain  land  under  a 
decree  of  the  Circuit  Court  did  not  specify  special  reasons  therefor,  the 
order  was  erroneous  to  that  extent,  under  Act  Cong.  March  3,  1879,  c.  183, 
20  Stat.  415  [U.  S.  Comp.  St.  1901,  p.  591],  prohibiting  the  appointment  of 
any  clerk  of  a  District  or  Circuit  Court  of  the  United  States  or  their  depu- 
ties as  receiver  or  master  in  any  case,  except  where  the  judge  shall  de- 
termine that  a  special  reason  exists  therefor,  to  be  assigned  in  the  order 
of  appointment. 

— Quinton  v.  Neville,  164  Fed.  432 83  C.  C.  A.  252 

Gen.  St  Kan.  1901,  §  3012,  provides  that  where  it  is  made  to  appear  by 
any  executor  or  administrator  that  any  lands  of  the  estate,  lying  near  an 
Incorporated  town  or  city  would  be  materially  advanced  In  value  by  being 
platted  into  town  and  city  lots,  the  court  may  order  the  executor  or  ad- 
ministrator to  subdivide  and  plat  the  land.  Section  3013  requires  the  order 
directing  such  plat  to  be  made  on  petition  of  the  executor  or  administra- 
tor, to  be  accompanied  by  an  accurate  plat  of  the  proposed  subdivision; 
and  section  3014  requires  the  executor  or  administrator,  on  receipt  of  the 
order,  to  acknowledge  and  file  the  plat  as  an  addition  to  the  city,  and  that 
no  sale  of  any  part  of  such  real  estate  shall  be  ordered  by  the  probate 
court  until  the  plat  has  been  acknowledged  and  filed.  Held,  that  where 
an  administrator  with  the  will  annexed  sued  to  have  an  alleged  lien  of 
the  defendants  on  property  adjoining  a  city  declared,  and  the  land  sold.  It 
was  a  proper  exercise  of  the  court's  discretion  to  refuse,  without  the  con- 
sent of  the  administrator,  to  direct  that  the  property  be  platted  into  a  city 
subdivision,  before  sale,  under  such  sections,  and  to  require  that  the  land 
be  surveyed  and  subdivided  into  parcels  containing  not  less  than  5  nor 
more  than  10  acres. 

— Quinton  v.  Neville,  154  Fed.  432 83  C.  C.  A.  252 

A  successful  bidder  under  an  order  or  decree  of  court  at  a  sale  which 
is  subject  to  confirmation  by  the  court  is  a  purchaser  from  the  announce- 
ment of  the  sale  to  him  by  the  officer,  and  may  thereafter  be  compelled 
to  complete  his  purchase. 

—Morrison  v.  Burnette,  154  Fed.  617 83  C.  C.  A.  391 

After  confirmation  of  a  judicial  sale  the  rights  of  the  purchaser  have 
vested.  Neither  Inadequacy  of  price,  nor  offers  of  higher  prices,  nor  any- 
thing but  fraud,  mistake,  accident,  or  some  other  cause  for  which  equity 
would  avoid  a  like  sale  between  private  parties,  will  warrant  a  court  in 
avoiding  the  sale  or  in  opening  it  for  other  bids. 

—Morrison  v.  Burnette,  154  Fed.  617 83  C.  C.  A.  391 

The  general  rule  that  the  courts  have  power  over  their  judgments,  de- 
crees, and  orders  during  the  term  at  which  they  are  rendered  does  not 
give  them  jurisdiction  to  avoid  confirmed  judicial  sales  without  cause  at 
the  term  at  which  they  are  confirmed,  because  the  rights  of  purchasers 
vest  thereunder  upon  confirmation. 

The  only  efl'ect  of  this  rule  on  such  sales  is  to  enable  the  courts  to  con- 
sider alleged  causes  for  avoiding  them  during  the  term  on  motions  or 
orders  to  show  cause  upon  due  notice,  without  the  filing  of  formal  bills 
for  that  purpose. 

—Morrison  v.  Burnette,  154  Fed.  617 83  C.  C.  A.  301 

Before  confirmation  a  sale  will  not  be  set  aside  for  mere  inadequacy  of 
price,  unless  it  is  very  great;  yet,  if  the  inadequacy  be  great,  slight  cir- 
cumstances of  unfairness  in  the  conduct  of  the  party  benefited  will  be 
sufficient  to  open  it  for  farther  bids. 

—Morrison  v.  Burnette,  154  Fed.  617 83  C.  C.  A.  391 

JURISDICTION. 

Amount  in  controversy,  see  "Courts,"  f  3. 
Effect  of  appearance,  see  "Appearance." 

83  C.C.A.-47 
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Jurisdiction  of  particular  actions  or  proceedings* 
See  "Habeas  CJorpus,"  f  1. 
Criminal  prosecutions,  see  "Criminal  Law,"  §  2. 
Probate  proceedings,  see  "Wills,"  I  1. 
To  set  aside  transfer  by  bankrupt,  see  "Bankruptcy.'*  S  3. 

Special  jurisdictions  and  jurisdictions  of  particular  classes  of  courts. 
See  "Admiralty,"  §  1 ;  "Equity,"  f  1. 
Particular  courts,  see  "Courts." 

JURY. 

RIgbt  to  Jury  trial  In  bankruptcy  proceedings,  see  "Bankruptcy,"  §  2. 
Taking  case  or  question  from  jury  at  trial,  see  "Trial,"  §  1. 
Verdict  in  civil  actions,  see  "Trial,**  §  2. 

§   1.    Gompetenoy  of  Jurors,  oludlenses,  and  obJeotloBS« 

The  examination  of  Jurors  on  their  voir  dire  in  a  criminal  case  held 
to  have  disclosed  such  a  state  of  mind  on  their  part  as  to  render  the  over- 
ruling of  challenges  by  defendant  for  actual  bias  an  abuse  of  discretion, 
where  each  disclosed  that  he  bad  a  fixed  opinion  that  the  defendant  was 
guilty,  and,  while  one  thought  he  could  lay  his  opinion  aside  "if  the  evi- 
dence showed  he  was  not  guilty,"  another  stated  that  his  was  a  strong 
opinion  which  he  would  not  be  able  to  rid  himself  of. 

— Rosencranz  v.  United  States,  155  Fed.  38 83  C.  C.  A.  634 

LACHES. 

In  proceedings  for  probate,  see  "Wills,"  S  1. 

LANDLORD  AND  TENANT. 

Lease  of  Indian  allotments,  see  "Indians.** 

LANDS. 

See  "Public  Lands." 

LAW  OF  THE  CASL 

Decision  on  appeal,  see  "Appeal  and  Error,"  S  8. 

LEGACIES. 

See  "WlUs." 

LETTERS. 

Decoy  letters,  see  "Post  Office,"  §  1. 

LETTERS  PATENT. 

For  inventions,  see  "Patents." 
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LIBEL  AND  SLANDER. 

I   1.    Wordi  and  ao-U  aotionable,  and  liability  tlterefor. 

The  publication  by  a  newspaper  of  an  advertisement  containing  a  por- 
trait of  a  Woman,  together  with  a  statement  calculated  to  convey  the 
impression  that  she  Is  a  nurse,  and  had  personally  used,  and  as  a  nurse 
had  recommended  the  use  of,  a  certain  brand  of  whisky  as  a  tonic,  does 
not  constitute  a  libel  per  se. 

—Peck  Y.  Tribune  Co.,  154  Fed.  330 83  0.  C.  A.  202 

§  2.    Action*. 

Where,  in  an  action  for  libel  alleged  to  consist  of  a  statement  made  to 
the  President  concerning  the  purchase  of  plaintifTs  typesetting  machines 
by  the  public  printer,  the  only  averment  of  special  damages,  in  a  count 
setting  out  defamatory  statements  respecting  the  quality  and  value  of 
plaintiff's  machines,  consisted  of  expenses  incurred  by  plaintiff  in  appear- 
ing at  a  hearing  before  a  commission  appointed  by  the  President  to  in- 
vestigate the  matters  charged  by  defendant  against  the  public  printer, 
which  expenses  plaintiff  was  under  no  obligation  to  incur,  such  damages 
were  insufficient  to  sustain  the  action  under  such  count 

— Lanston  Monotype  Mach.  Co.  v.  Merganthaler  Linotype  Co.,  154 
Fed.  42 83  C.  C.  A.  154 

Where  a  count  for  libel  did  not  contain  any  averment  of  special  dam- 
ages, defamatory  statements  alleged  respecting  the  quality  and  value  of 
plaintifTs  machines  were  insufficient  to  constitute  a  cause  of  action. 

— Lanston  Monotype  Mach.  Co.  v.  Merganthaler  Linotype  Co.,   154 
Fed.  42 83  C.  C.  A.  154 

The  publication,  by  a  newspaper,  of  an  advertisement  containing  a 
portrait  of  a  woman,  together  with  a  statement  calculated  to  convey  the 
impression  that  she  is  a  nurse  and  had  personally  used,  and  as  a  nurse 
had  recommended  the  use  of,  a  certain  brand  of  whisky  as  a  tonic,  in 
the  absence  of  allegation  of  special  damages,  will  not  support  an  action 
for  a  libel. 

—Peck  V.  Tribune  Co.,  154  F.  330 83  0.  C.  A.  202 

LICENSBS. 

For  making,  use,  or  sale  of  patented  articles,  see  ''Patents,"  §  4. 
Injuries  to  licensees,  see  ^'Railroads,"  f  2. 

LIENS. 

Enforcement  of  In  admiralty,  see  "Admiralty,"  §  1. 

For  repairs  on  vessel  as  dependent  on  authority  of  agent  directing  them  to 

be  made,  see  "Shipping,"  §  3. 
Jurisdiction  of  equity  to  determine,  see  "Equity,"  S  1. 

Particular  classes  of  liens. 
See  "Chattel  Mortgages,"  §  1. 
Attorney's  lien,  see  "Attorney  and  Client,"  §  1. 
Railroad  liens,  see  "Railroads,"  §  1. 
Vendor's  lien  on  lands  sold,  see  "Vendor  and  Purchaser,"  S  1. 

LIFE  INSURANCE. 

See  "Insurance,"  S  2. 
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LIGHTS. 

Of  vessels,  see  •'Collision,*'  f  6. 

LIMITATION  OF  ACTIONS. 

Probate  proceedings,  see  "Wills,"  S  1. 

LIMITATION  OF  LIABILITY. 

Of  owner  of  vessel,  see  •'Shipping,*'  f  5. 

LIS  PENDENS. 

Pendency  of  other  action  ground  for  abatement,  see  "Abatement  and  Be 
vlval,"  §  1. 

LITERARY  PROPERTY. 

See  "Copyrights," 

LONGSHOREMEN. 

Liability  for  Injorles  to,  see  "Master  and  Serrant,"  |  1. 

LOOKOUT. 

On  vessels,  see  "Collision,"  H  3.  5,  & 

MANUFACTURES. 

Manufacture  of  patented  machhie'as  mon(H>oly,  see  "Monopolies,"  $  1. 

MARINE  INSURANCE. 

See  "Insurance,"  §  7. 

MASTER  AND  SERVANT 

Employers'  liability  insurance,  see  "Insurance,"  §§  4,  5,  8. 
Employes  of  vessel,  see  "Seamen." 

Harmless  error  in  action  on  indemnity  bond,  see  "Appeal  and  Error."  {  & 
Scope  and  extent  of  review  in  action  on  fidelity  bond,  see  "Appeal  and  Er- 
ror," §  8.  ^         ^  ^t^ 

S   1.    Master'*  UaMUty  for  injuries  to  serrant. 

Under  the  modem  rule  of  the  federal  courts  the  theory  of  vice  prin- 
cipal as  determining  the  liability  of  a  master  to  a  servant  for  the  n^li- 
gence  of  another  employ^  has  been  largely  discarded,  and  the  distinction 
i^tween  negligence  which  Is  to  be  imputed  to  the  master  and  that  which 
ffi,^  considered  as  merely  and  solely  the  neglig«ice  of  a  fellow  servant 
niA^f  rather  on  the  character  of  the  act  than  on  the  relation  of  the  em- 
oJoy^s  to  each  other. 

—Peters  v.  George,  154  Fed.  634 83  a  a  A.  408 
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The  duty  to  warn  and  instruct  an  employ^  who  Is  set  to  perform  a  dan- 
gerous work  with  which  he  is  unacquainted  Is  a  primary  and  absolute 
duty  of  the  master  to  the  servant,  and  he  cannot  relieve  himself  of  lia- 
bility for  its  nonperformance  by  delegating  or  intrusting  it  to  a  subordi- 
nate or  to  a  fellow  servant  of  such  workman.  Nothing  short  of  actual  no- 
tice of  the  danger  to  the  workman  who  Is  to  encounter  it.  with  such  cau- 
tionary explanation  as  may  enable  him  to  avoid  it,  will  satisfy  the  re- 
quirement of  the  law,  and  the  default  of  an  intermediary,  whether  he  be 
the  highest  officer  in  control  or  mei-ely  a  fellow  workman  of  the  one  ex- 
posed to  the  danger,  is  the  default  of  the  master. 

—Peters  v.  George,  154  Fed.  634 83  C.  C.  A.  408 

Plaintiff  was  employed  by  defendant  as  a  common  laborer  in  an  open 
slate  quarry,  working  under  a  gang  boss,  chiefly  about  the  hoisting 
engine,  in  loading  boxes,  etc.  He  was  not  an  experienced  quarryman,  and 
had  never  had  anything  to  do  with  blasting.  Three  blasts  had  been  put 
In,  and  after  all  the  men  had  gone  up  out  of  the  quarry  an  attempt  wa» 
made  to  explode  them  by  electricity,  which  failed.  Some  of  the  men  with 
the  gang  boss  then  went  down,  and  the  boss  set  plaintlflf  to  dig  the  tamp- 
ing out  of  one  of  the  holes  with  a  crowbar,  and  while  so  engaged  the  blast 
exploded  and  he  was  injured.  Plaintiff  had  never  done  such  work,  and 
the  evidence  showed  that  it  had  never  before  been  done  in  the  quarry 
while  he  was  employed  there.  He  was  given  no  warning  of  the  danger, 
and  no  instruction  except  to  pour  water  in  the  hole  as  he  worked.  There 
was  expert  testimony  that  the  drilling  out  of  unexploded  charges  was 
highly  dangerous  and  in  the  proper  conduct  of  the  work  should  never 
be  done,  and  also  testimony  that  it  was  contrary  to  the  orders  of  de- 
fendant's superintendent,  but  such  orders  were  not  shown  to  have  been 
known  by  plaintiff.  Held,  that  the  question  of  defendant's  liability  for 
the  injury  was  properly  submitted  to  the  jury. 

—Peters  v.  George,  154  Fed.  634 83  C.  C.  A.  408 

Under  the  New  York  Employer's  Liability  Act,  Laws  1902,  p.  1748,  o. 
600,  which  makes  an  employer  liable  for  the  negligence  of  any  person  in 
his  service  "intrusted  with  and  exercising  superintendence,  whose  sole  or 
principal  duty  Is  that  of  superintendence,"  the  owner  of  a  factory  is 
liable  for  the  death  of  an  employe  caused  by  the  negligence  of  a  foreman 
whose  sole  duty  was  to  superintend  the  work  of  a  shift  of  men  under 
him,  make  out  reports,  and  to  have  charge  of  the  appliances  in  the  rooms 
in  which  they  worked. 

— Castner  Electrolytic  Alkali  Co.  v.  Davles,  154  Fed.  938 

83  C.  C.  A.  510 

The  rule  of  the  maritime  law  that  a  vessel  is  not  liable  in  rem  for  an 
Injury  to  a  seaman  through  the  negligence  of  the  owner  or  master  does  not 
apply  to  the  case  of  a  longshoreman  who  Is  employed  by  the  owner  of  a 
vessel  to  work  thereon  and  is  injured  through  being  given  an  unsafe  place 
to  work ;  such  case  being  governed  by  the  ordinary  rules  relating  to  master 
and  servant. 

—The  Buffalo,  154  Fed.  815 83  C.  C.  A.  531 

Libelant  was  a  longshoreman  employed  In  shoveling  ore  at  the  docks, 
and  was  sent  by  his  employer,  with  others,  on  the  employer's  scow  to  as- 
sist in  lightening  an  ore  steamer  which  had  gone  aground.  After  the 
steamer  had  been  floated  the  scow  proceeded  to  retransfer  the  ore  which 
had  been  taken  out,  and  libelant  and  others  were  sent  on  the  scow  to 
shovel  ore  into  the  buckets.  These  were  moved  by  a  hoist  or  derrick 
mounted  on  a  revolving  platform,  which  also  could  be  moved  on  tracks  the 
length  of  the  scow.  The  work  of  reloading  was  commenced  in  the  night, 
and  libelant  had  never  worked  on  the  scow  before,  or  on  any  one  having 
such  fore  and  aft  movement  of  the  derrick,  and  he  was  given  no  warning 
or  instructions.  While  he  was  resting  on  his  shovel  after  he  had  filled  a 
bucket  and  It  had  swung  away  from  him,  the  derrick  was  moved  along 
the  rails,  he  was  struck  from  behind,  and,  throwing  out  his  arm  to 
save  himself,  it  was  run  over  and  crushed.  Held,  that  the  injury  was 
not  due  to  the  negligence  of  a  fellow  servant,  it  not  appearing  that 
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the  eDglneer  operating  the  hoist  was  negligent,  hut  to  the  failure  of 
the  master  to  warn  libelant  of  the  danger  from  the  movement  of  the 
derrick,  which  rendered  the  place  where  he  was  set  to  work  dangerous. 
—The  Buffalo,  154  Fed.  815 83  C.  C.  A.  531 

The  Ohio  fellow  servant  act  of  April  2,  1890  (87  Ohio  Laws,  p.  150), 
providing  that,  in  an  action  for  injuries  to  a  railroad  employ^,  it  shall  be 
no  defense  that  the  injury  was  caused  by  the  negligence  or  default  of  a 
fellow  servant,  is  a  valid  law  under  the  Constitution  of  Ohio,  and  is  not 
repugnant  to  the  fourteenth  amendment  of  the  federal  Ck>nstitution. 

—Erie  R.  Co.  v.  Kane,  155  Fed.  118 83  C.  C.  A.  564 

To  defeat  recovery  for  an  injury  to  a  servant  by  the  defense  of  assump- 
tion of  risk,  the  master  must  show  not  only  that  the  servant  knew  of  the 
negligence  of  which  he  complains,  but  that  he  knew  and  understood,  or 
ought  to  have  known  and  appreciated,  the  increased  danger  to  which  he 
voluntarily  exposed  himself  by  reason  of  such  negligence. 

—National  Steel  Co.  v.  Hore,  155  Fed.  62 83  a  C.  A.  578 

Plaintiff's  intestate,  who  was  a  bridge  foreman  on  defendant's  railroad, 
living  at  the  time  in  an  outfit  car  on  a  siding,  went  with  his  family  on  a 
velocipede  car  one  afternoon  to  a  spur  track  some  2^^  miles  distant,  near 
which  his  father-in-law  resided.  The  car  was  returned,  and  in  the  evening 
about  7  o'clock  some  of  the  men  by  his  direction  came  after  him  with  a 
hand  car.  He  was  then  at  his  father-in-law's  house,  where  he  had  been 
visiting  since  5  o'clock,  by  which  time  his  business  for  the  defendant  at 
the  spur,  if  any,  had  been  finished.  About  8 :30  he  started  back  with  the 
men,  having  no  light  on  the  car,  and  while  on  the  way  was  killed  in  a 
collision  with  a  meeting  special  train.  Held^  that  at  the  time  he  was  en- 
gaged OB  his  own  private  affairs,  and  no  relation  of  master  and  servant 
existed  between  him  and  defendant  which  brought  him  within  the  terms 
of  a  state  statute  making  railroad  companies  liable  for  injuries  to  their 
employ^  caused  by  negligence  of  their  fellow  servants. 

—Russell  V.  Oregon  Short  Line  R.  Co.,  155  Fed.  22 83  G.  G.  A.  618 

The  duty  of  caring  for  the  safety  of  a  place  or  of  appliances  In  cases 
In  which  the  work  which  the  servants  are  employed  to  do  necessarily 
changes  the  character  of  the  place  or  of  the  appliances  as  to  safety  as 
the  work  progresses  is  the  dut>'  of  the  servants  to  whom  the  work  is  in- 
trusted, and  it  is  not  the  duty  of  the  master. 

— Westinghouse,  Church,  Kerr  &  Co.  v.  Gallaghan,  155  Fed.  397 

83  G.  G.  A.  669 

All  who  enter  the  employment  of  a  common  master  to  accomplish  a 
common  undertaking  are  prima  facie  fellow  servants,  although  their 
grades  of  service  are  different,  and  some  direct  and  supervise  the  men 
subject  to  their  command  and  their  work,  while  others  perform  the  labor. 

— Westinghouse,  Church,  Kerr  &  Co.  v.  Gallaghan,  155  Fed.  397 

83  C.  C.  A.  669 

The  plaintiff  and  D.  were  employed  by  the  defendant  in  dismantling 
heavy  machinery  in  the  World's  Fair  buildings.  D.  was  foreman  under  a 
superintendent  who  was  under  a  manager  there.  The  day  before  the 
accident  a  hea\T  wooden  frame  25  feet  high  had  been  erected  and  tem- 
porarily fastened  in  place  with  guy  ropes  under  the  direction  of  D.  to 
be  used  to  lift  and  move  the  heavy  parts  of  an  engine.  On  the  day  of  the 
accident  the  plaintiff  and  four  other  men  were  working  under  D.  to  per- 
manently secure  this  frame  in  place.  D.  directed  the  plaintiff  to  go  upon 
the  frame,  and,  after  he  had  climbed  there  for  the  purpose  of  moving  one 
of  the  ropes  which  held  this  frame  In  place  so  that  they  could  use  It  at 
another  place  as  a  permanent  guy  rope,  D.  untied  It  below,  and  the  frame 
fell  and  injured  the  plaintiff. 

Held,  D.  was  not  a  vice  principal,  but  he  was  a  fellow  servant  of  the 
plaintiff,  and  the  defendant  was  not  liable  for  his  negligence. 

— Westinghouse,  Church,  Kerr  &  Co.  v.  Gallaghan,  155  Fed.  397 

83  G.  G.  A.  669 
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The  homogeneous  business  of  a  master  cannot  be  divided  into  distinct 
and  separate  departments  under  the  rule  in  Railroad  Ck).  v.  Baugh,  13 
Sup.  Ct.  914,  149  U.  S.  368,  383,  37  L.  Ed.  772,  by  the  testimony  to  that 
effect  of  his  servants,  and  such  testimony  is  incompetent  for  this  pur- 
pose.   The  nature  of  the  business  alone  can  separate  it  into,  departments. 

— Westinghouse,  Church,  Kerr  &  Co.  v.  Callaghan,  155  Fed.  397 

83  C.  C.  A.  669 

One  who  enters  the  employment  of  another  thereby  assumes  the  risk 
of  the  negligence  of  his  fellow  servants  in  the  performance  of  all  acts 
which  they  do  while  they  are  not  discharging  a  positive  duty  of  the  mas- 
ter. 

— ^Westinghouse,  Church,  Kerr  &  Co.  v.  Callaghan,  155  Fed.  397 

83  C.  C.  A.  669 

The  servant  assumes  the  risk  of  the  n^ligence  of  his  superior  fellow 
servant  in  the  direction  of  the  men  and  the  work  to  the  same  extent  that 
he  assumes  the  risk  of  the  negligence  of  the  fellow  laborer  by  his  side 
who  is  engaged  in  performing  the  work. 

— Westinghouse,  Church,  Kerr  &  Co.  v.  Callaghan,  155  Fed.  397 

83  C.  C.  A.  669 
$    2.    -^  Actions. 

In  an  action  by  a  fireman  to  recover  for  injuries  received  while  raking 
ashes  out  of  the  ashpan  of  an  engine,  the  question  of  contributory  negli- 
gence is  for  the  jury. 

—Chicago,  M.  &  St  P.  Ry.  Co.  v.  Heil,  154  Fed.  626.  .83  C.  C.  A.  400 

An  engine  drawing  31  loaded  cars  stopped  at  a  station  to  permit  the 
unloading  of  freight  from  one  of  them,  and  the  fireman,  with  the  knowl- 
edge of  the  engineer,  stepped  out  for  the  purpose  of  crawling  under  the 
engine  and  raking  the  ashes  out  of  the  ashpan.  It  was  dangerous  to 
the  fireman  to  move  the  engine  while  he  was  under  it.  He  crawled 
under  it,  and,  as  he  was  about  to  commence  to  rake  out  the  ashes,  the 
engine  moved  backward,  he  placed  his  hands  upon  the  rail  and  Jumped 
out.  but  before  he  could  remove  them  one  of  the  trucks  passed  over  and 
crushed  his  left  hand.  The  engine  moved  from  two  to  four  feet  There 
was  evidence  that  this  backward  movement  was  caused  by  the  recoil  of 
the  rear  cars  of  the  train  after  it  stopped  and  that  the  engineer  could 
not  have  prevented  It.  There  was  also  evidence  sufficient  to  sustain  a 
finding  by  the  jury  that  the  backward  movement  was  caused  by  the 
engineer  by  giving  the  engine  steam  while  the  lever  was  in  the  backward 
motion. 

Heldf  the  case  was  properly  submitted  to  the  jury,  because,  if  the 
engineer  caused  the  backward  movement  by  giving  the  engine  steam 
while  he  knew  the  fireman  had  gone  to  crawl  under  it,  he  was  guilty  of 
negligence,  and  the  evidence  was  not  conclusive  that  the  fireman  was 
guilty  of  contributory  negligence. 

—Chicago,  M.  &  St  P.  Ry.  Co.  v.  Heil,  154  Fed.  626.  .83  C.  C.  A.  400 

In  an  action  by  an  employ^  for  personal  injury,  evidence  to  what  extent 
that  condition  was  caused  by  the  wrong  of  the  defendant,  and  to  what  ex- 
tent it  was  caused  by  the  malpractice  of  the  surgeon  who  treated  it 
is  admissible,  because  the  defendant  is  liable  for  the  former  and  free 
fcom  liability  for  the  latter. 

—Chicago,  M.  &  St  P.  Ry.  Co.  v.  Heil,  154  Fed.  626.  .83  O.  C.  A.  400 

Plaintiff  was  employed  by  defendant  as  a  common  laborer  in  an  open 
slate  quarry,  working  under  a  gang  boss,  chiefly  about  the  hoisting  en- 
gine, in  loading  boxes,  etc.  He  was  not  an  experienced  quarryman,  and 
had  never  had  anything  to  do  with  blasting.  Three  blasts  had  been  put 
in,  and  after  all  the  men  had  gone  up  out  of  the  quarry  an  attempt  was 
made  to  explode  them  by  electricity,  which  failed.  Some  of  the  men  with 
the  gang  boss  then  went  down,  and  the  boss  set  plaintiff  to  dig  the  tamp- 
ing out  of  one  of  the  holes  with  a  crowbar,  and  while  so  engaged  the 
blast  exploded  and  he  was  Injured.  Plaintiff  had  never  done  such  work, 
and  the  evidence  showed  that  it  had  never  before  been  done  in  the  quarry 
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while  he  was  employed  there.  He  was  given  no  warning  of  the  danger, 
and  no  instruction  except  to  pour  water  in  the  hole  as  he  worked.  There 
was  expert  testimony  that  the  drilling  out  of  unexploded  charges  was 
highly  dangerous  and  in  the  proper  conduct  of  the  work  should  never  he 
done,  and  also  testimony  that  it  was  contrary  to  the  orders  of  defend- 
ant's superintendent,  but  such  orders  were  not  shown  to  have  been  known 
by  plaintiff.  Held,  that  the  negligence  of  the  gang  boss  was  imputable  to 
defendant. 

—Peters  v.  George,  154  Fed.  634 83  a  a  A.  40S 

Plaintiff's  intestate,  who  was  employed  in  defendant's  factory,  was 
killed  at  about  9  o'clock  in  the  morning  by  the  explosion  of  a  water 
heater  in  the  room  where  he  was  working  used  to  beat  the  water  in  a 
tank  in  another  room  75  feet  distant;  the  connection  being  by  means  of 
pipes  from  2%  to  3  inches  in  diameter.  The  fire  under  the  heater  was 
found  to  be  out  and  the  heater  cold  at  12  o'clock  the  night  before,  when 
the  night  shift  came  on  to  work,  but,  not  being  In  use  at  night,  the  fore- 
man who  had  general  supervision  of  the  plant  took  no  action  in  respect  to 
it,  and  the  fire  was  rekindled  by  the  Janitor  at  about  8  in  the  morning. 
The  outside  temperature  during  the  night  was  about  2  degrees  below  zero, 
and  the  room  where  the  heater  stood  was  quite  large,  with  several  out- 
side windows,  and  was  not  otherwise  heated,  although  there  was  a  large 
doorway  opening  into  an  adjoining  room  which  was  kept  heated  at  all 
times.  A  crack  in  the  heater  observed  immediately  before  the  explo- 
sion extended  diagonally,  and  did  not  follow  the  line  of  any  seam.  There 
was  no  direct  evidence  as  to  the  cause  of  the  explosion.  Held,  that  such 
facts  and  circumstances  were  sufficient  to  warrant  the  submission  to  the 
Jury  of  the  question  whether  it  was  caused  by  the  freezing  of  the  pipes 
preventing  the  circulation  of  the  water  through  them  to  the  tank  which 
ordinarily  obviated  any  danger  and  rendered  an  escape  valve  on  the 
heater  unnecessary. 

— Castner  Electrolytic  Alkali  Co.  v.  Davies,  154  Fed.  938 

83  C.  C.  A.  510 

Notice  to  a  defendant  who  operated  a  factory  that  on  a  certain  date  an 
employ^  named  was  killed  in  defendant's  building  by  reason  of  the  ex- 
plosion of  a  hot-water  tank  maintained  in  said  building  at  said  time,  and 
that  the  explosion  was  due  to  defendant's  negligence,  is  sufficiently  ^)eciflc 
under  the  New  York  Employer's  Liability  Act,  Laws  1900,  p.  1748,  c,  600, 
requiring  notice  to  be  given  of  the  "time,  place  and  cause  of  the  injury." 

—Castner  Electrolytic  Alkali  Co.  v.  Davies,  154  Fed.  9^ 

83  C.  C.  A.  510 

A  copper  water  block  in  the  wall  of  a  blast  furnace  being  operated  by 
defendant  blew  out,  and  plaintiff,  who  was  a  plumber's  helper  in  defend- 
ant's employ,  was  injured  by  the  molten  metal  which  escaped.  The  blods, 
which  was  embedded  in  the  wall,  had  become  leaky,  and  preparations 
had  been  made  to  remove  it,  which  could  only  be  done  when  the  blast 
was  off.  After  much  of  the  cement  packing  which  held  it  in  the  wall  had 
been  removed,  it  was  decided  to  allow  it  to  remain  for  some  hours,  until 
the  next  blast  should  be  off,  in  order  to  make  repairs  to  the  water  sys- 
tem, which  had  also  become  defective  at  the  same  time.  When  the  re- 
moval was  about  to  be  made,  and  while  the  furnace  was  still  being  op- 
erated, plaintiff  was  ordered  upon  a  platform  near  the  block  to  shut  off 
the  water,  when  the  block  was  pulled,  and  was  there  when  It  blew  out 
Held  that,  although  plaintiff  knew  of  the  defective  water  system,  that 
the  furnace  was  in  full  blast,  and  that  a  part  of  the  packing  had  been 
removed  from  around  the  block,  it  could  not  be  said  as  matter  of  law 
that  he  assumed  the  risk  arising  from  such  conditions,  where  it  did  not 
appear  that  he  knew  the  dangers  therefrom,  or  that  his  experience  had 
been  such  that  he  should  have  known  that  there  was  danger  that  the 
block  would  blow  out. 

—National  Steel  Co.  v.  Hore,  155  Fed.  62 83  C.  C.  A.  578 


S«e  "Damages,"  |  1. 
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MEASURE  OF  DAMAGES. 
MONOPOLIES. 


§    1.    Tmstfl  and  otlter  oombinationi  in  reitraint  of  trade. 

Complainant,  which  was  the  owner  of  a  number  of  patents  relating  to 
pneumatic  straw  stackers,  granted  licenses  to  manufacturers  of  threshing 
machines  by  which  they  were  given  the  right  to  use  any  or  all  inventions 
covered  by  such  patents  and  required  to  sell  stackers  made  thereunder  at  a 
stated  price  and  to  pay  complainant  a  royalty  on  each  stacker  so  made 
and  sold.  They  were  also  given  the  right  to  use  the  inventions  covered  by 
any  other  patents  relating  to  the  art  which  should  thereafter  be  acquired 
by  complainant,  and  it  did  afterward  acquire  the  ownership  of  practically 
all  patents  relating  to  such  stackers.  Held,  that  such  contracts  were  not 
in  restraint  of  competition  and  In  violation  of  the  Sherman  anti-trust  act 
of  July  2,  1890  (26  Stat  209,  c.  647  [U.  S.  Comp.  St.  1901,  p.  3200]),  but 
were  within  complainant's  right  under  the  patent  laws,  although  all  of 
the  manufacturers  of  threshing  machines  in  the  United  States  became  li- 
censees, there  being  no  right  in  the  public  to  free  competition  in  articles 
covered  by  patents. 

— Indiana  Mfg.  Co.  v.  J.  I.  Case  Threshing  Mach.  Co.,  154  Fed.  365. . . 

83  C.  0.  A.  343 

MORTGAGES. 

Of  personal  property,  see  "Chattel  Mortgages." 

Of  railroads,  see  "Railroads,"  §  1. 

Receivership  in  foreclosure  proceedings,  see  "Receivers,"  §  1. 

Vlolatlcm  of  injunction  in  foreclosure  suit,  see  "Injunction,"  §  1. 

MOTIONS. 

For  particular  purposes  or  relief. 

Arrest  of  judgment  in  criminal  prosecutions,  see  "Criminal  Law,"  $  5. 
Direction  of  verdict  in  civil  actions,  see  "Trial,"  §§  1,  3. 
New  trial  in  criminal  prosecutions,  see  "Criminal  Law,"  $  5. 

MULTIFARIOUSNESS. 

In  pleading  in  equity,  see  "Equity,"  §  3. 

MUNICIPAL  CORPORATIONS. 

Regulation  of  railroads,  see  "Railroads,"  §  2. 

f   1.    Pvblio  improTementi. 

A  contract  for  a  public  work  for  a  city,  which  contained  a  clause  giv- 
ing the  director  of  public  works  of  the  city  the  right  to  stop  the  work  of 
the  contractor  at  any  time  if  In  his  opinion  It  was  not  being  done  in  ac- 
cordance with  the  contract  and  to  complete  the  work  at  the  contractor's 
cost,  construed,  and  provisions  requiring  the  contractor  to  obtain  a  final 
certificate  from  the  director  of  public  works  of  the  completion  of  the 
work  according  to  the  contract  before  being  entitled  to  final  payment,  and 
making  such  director  the  final  arbiter  between  the  parties  in  all  matters 
of  dispute,  held  not  applicable,  and  not  to  create  conditions  precedent  to 
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the  briDging  of  an  action  to  recover  the  contract  price,  where  the  director 
stopped  the  work  of  the  contractor  under  the  power  given  him  and  had 
the  work  completed  himself. 

—City  of  Pittsburgh  y.  Jonathan  Clark  &  Sons  Co.,  154  Fed.  464 

83  a  a  A.  262 
i  2.    Torts. 

It  is  the  duty  of  a  city  whenever  a  dangerous  obstruction  appears  in  its 
streets,  even  though  It  was  unauthorized,  to  us^  reasonable  diligence  to 
remove  it,  and  what  constitutes  such  diligence  depends  on  the  facts  in 
each  case,  and  especially  upon  the  fact  whether  the  existence  and  danger- 
ous character  of  the  obstruction  was  known,  or  in  the  exercise  of  reasonable 
supervision  and  diligence  could  have  been  known  by  the  city  in  time  to 
have  caused  its  removal  before  it  produced  the  injury  complained  of. 

— Oity  of  Grand  Forks  v.  AUman,  153  Fed.  532 83  C.  C.  A.  564 

Under  Rev.  Code  N.  D.  1899,  S  2172,  which  requires  as  a  condition  prece- 
dent to  the  maintaining  of  an  action  against  a  city  for  a  personal  injury 
that  a  verified  claim  setting  forth  the  time,  place,  cause,  and  extent  of  the 
injury  shall  be  presented  to  the  mayor  and  common  council  for  audit  and 
allowance  within  sixty  days  after  the  happening  of  the  injury,  a  claim  is 
duly  presented  where  it  is  presented  to  and  filed  by  the  city  auditor  within 
the  snecified  time 

—City  of  Grand  Forks  v.  Allman,  158  Fed.  632 83  a  a  A.  554 

In  an  action  against  a  city  to  recover  for  a  personal  injury,  it  was  shown 
that,  when  walking  at  night  on  one  of  the  most  frequently  used  streets  of 
the  city,  plaintiff  fell  over  a  loose  plank  and  was  injured,  that  some  time 
l>efore  a  water  pipe  had  been  temporarily  laid  in  the  street  upon  the  pave- 
ment and  covered  to  prevent  freezing,  and  that  the  plank  in  question  had 
been  placed  on  the  covering  to  keep  It  in  place.  Although  it  was  not  so 
placed  by  authority  of  the  city,  it  had  been  there  for  a  week  or  more  prior 
to  the  Injury.  Held,  that  under  such  evidence  the  question  of  the  city's 
negligence  was  properly  submitted  to  the  jury. 

—City  of  Grand  Forks  v.  Allman,  153  Fed.  532 83  a  a  Al.  55^ 

MUTUALITY. 

In  contract,  see  "Contracts,"  f  1. 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  f  1. 

NAVIGABLE  WATERS. 

I   1.    Rishts   of  public. 

The  owner  of  a  canal  boat  which  was  sunk  in  New  York  Bay,  who  re- 
ceived notice  of  the  sinking  at  once,  and  could  have  had  it  marked  as  re- 
quired by  statute  within  an  hour.  Is  liable  for  the  damages  caused  by  a 
passing  vessel  coming  into  collision  with  the  wreck  six  hours  later,  when 
it  was  still  unmarked. 

—The  Anna  M.  Fahy,  153  Fed.  866;  The  Overbrook,  Id.;  The  Media. 
Id 83  C.   C.    A.  48 

Act  March  3,  1899,  c.  425,  §  15,  30  Stat,  1152  [U.  S.  Comp.  St.  1901,  p. 
3r)43J,  which  provides  that,  whenever  a  vessel  is  wrecked  and  sunk  In  a 
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navigable  channel,  "It  shall  be  the  duty  of  the  owner  of  such  sunken 
craft  to  immediately  mark  It  with  a  buoy  or  beacon  during  the  day  and  a 
lighted  lantern  at  night,"  places  such  duty  upon  the  owner,  and  no  one 
else,  and  he  cannot  shift  the  responsibility  for  an  injury  to  another  vessel 
resulting  from  his  failure  to  perform  it  upon  tugs  which  caused  the  wreck 
by  their  fault,  when  he  had  notice  of  the  situation  In  ample  time  to  have 
performed  the  duty  before  damage  resulted. 

— The  Anna  M.  Fahy,  153  Fed.  8G6;  The  Overbrook,  Id.;  The  Media. 
Id 83  0.  0.   A.  48 


See  "Navigable  Waters,"  S  1. 


NAVIGATION. 


NEGLIGENCE. 


Causing  death,  see  "Death,"  (  1. 

Measure  of  damages,  see  "Damages,"  §  1. 

Province  of  court  and  jury,  see  "Trial,"  §  1. 

By  particular  classes  of  persons. 
See  "Carriers,"  §  1;  "Municipal  Corporations,"  §  2;  "Railroads,"  (  2. 
Employers,  see  "Master  and  Servant." 

Condition  or  use  of  particular  species  of  property,  works,  machinery,  or  other 

instrumentalities. 
See  "Railroads,"  %  2. 

Contributory  negligence. 

Of  person  killed  by  operation  of  railroad,  see  "Railroads,"  $  2. 
Of  servant,  see  "Master  and  Servant,"  §  2. 

%   1.    Action*. 

A  federal  coiurt  is  not  bound  under  all  circumstances  to  submit  the 
question  of  contributory  negligence  to  the  jury. 

—Delaware  &  H.  R.  Co.  v.  Wilklns,  153  Fed.  845 83  C.  C.  A.  27 

A  train  of  cars  loaded  with  sand  and  operated  by  defendants  was  l)eing 
backed  upon  a  pier  for  the  purpose  of  dumping  the  sand  into  a  scow 
which  was  hired  by  defendants,  when  the  coupling  between  the  locomotive 
and  the  first  car  broke,  and  the  cars  ran  by  their  acquired  momentum 
with  such  force  against  the  bumper  at  the  end  of  the  track  that  the 
end  car  mounted  the  bumper  and  spilled  its  load  upon  the  scow,  injuring 
libelant,  who  was  the  wife  of  the  owner  and  rightfully  on  the  scow  and 
at  the  place  where  the  Injury  occurred.  The  evidence  tended  to  show 
that  the  breaking  of  the  coupling  was  due  to  improper  handling  of  the 
cars  by  the  engineer  or  to  its  defective  condition.  Held  that,  in  either 
case,  the  defendants  were  chargeable  with  negligence,  which  rendered 
them  liable  for  the  injury,  in  the  absence  of  any  evidence  to  show  the 
condition  of  the  coupling,  or  that  it  had  been  recently  examined  to  as- 
certain whether  it  was  safe  for  ordinary  use. 

—Eriksson  V.  Goodwin,  154  Fed.  351 83  C.  C.  A.  129 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 

NEW  TRIAL. 

Appealability  of  order  granting,  as  dependent  on  finality  of  determination, 
see  "Appeal  and  Error,"  §  1, 
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In  criminal  prosecutions,  see  "Criminal  Law,"  §  5. 

Opening  or  vacating  judgment,  see  "Judgment,"  §  1. 

Review  of  discretionary  rulings  on  motion  for,  see  "Appeal  and  Error,"  {  8w 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

fit  death  of  servant,  see  "Master  and  Servant,"  §  2. 
Of  nonpayment  or  protest  of  bill  or  note,  see  "Bills  and  Notes,"  |  lu 

OBSTRUCTIONS. 

In  navigable  waters,  see  "Navigable  Waters,"  §  1. 

OFFICERS. 

Particular  classes  of  offlcers. 
See  "Receivers.** 

Corporate  oflftcers,  see  "Corporations,"  §§  3,  4. 
Customs  cheers,  see  "Customs  Duties,"  $  3. 

OPENING. 

Judgment,  see  "Judgment,"  S  1. 
Judicial  sale,  see  "Judicial  Sales." 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  S  3. 

OPINIONS. 

Of  courta,  see  "C!ourts,"  {  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and  Error." 

PAINTINGS. 

See  "Copyrights,"  §  1. 

PALACE  CARS. 

See  "Carriers,"  §  1. 

PARENT  AND  CHILD. 

Fraudulent  conveyances  between,  see  "Fraudulent  Conveyances,**  (  1. 
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PARTIES. 

Affecting  right  of  removal  to  United  States  courts,  see  ''Oourts,"  §  1. 

Domicile  or  residence  as  affecting  venue,  see  '^Venue,"  S  1* 

In  equity,  see  "Equity,"  §  2. 

Joint  interests,  see  "Joint  Adventures." 

On  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  §  2. 

Persons  concluded  by  judgment,  see  "Judgment,"  §  2. 

To  criminal  prosecutions,  see  "Criminal  Law,"  §  1. 

To  suit  to  foreclose  vendor's  lien,  see  "Vendor  and  Purchaser,"  §  L 

f    1.    Defendants. 

Persons  whose  sole  connection  with  the  subject-matter  of  a  suit  is  that 
they  are  agents  for  the  person  really  interested  are  not  necessary  parties, 
where  no  relief  Is  asked  against  them. 

—Golden  Cross  Min.  &  Mill.  Co.  v.  Free  Gold  Min.  Co.,  154  Fed.  441. . . 

83  O.  C.  A.  355 
An  indispensable  party  Is  one  who  has  such  an  interest  in  the  subject- 
matter  of  the  controversy  that  a  final  decree  between  the  parties  before 
the  court  cannot  be  made  without  injuriously  affecting  his  Interests  or 
leaving  the  controversy  in  such  a  situation  that  Its  final  determination  may 
be  inconsistent  with  equity  and  good  conscience. 

—Rogers  V.  Penobscot  Min.  Co.,  154  Fed.  606 83  C.  C.  A.  380 

EiVery  other  party  who  has  any  interest  in  the  controversy  or  the  sub- 
ject-matter which  is  separable  from  the  interest  of  the  parties  before  the 
court,  so  that  it  will  not  necessarily  be  directly  and  injuriously  affected 
by  a  decree  which  does  complete  justice  between  them,  is  a  proper  party. 
—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  C.  C.  A.  380 

If  a  proper  party  Is  Incapable  of  being  made  a  party  to  the  suit  because 
beyond  the  jurisdiction,  or  If  his  joinder  would  oust  the  jurisdiction  of 
the  court  as  to  the  other  parties  before  It,  the  suit  may  proceed  without 
him,  and  the  decree  will  not  affect  his  interests.  The  P.  Co.  is  a  proper, 
but  not  an  indispensable,  party  to  the  suit,  because  a  decree  which  will  do 
complete  Justice  between  the  other  parties  to  the  controversy  may  be 
rendered  without  Injuriously  affecting  Its  Interests. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  C.  C.  A.  380 

PARTNERSHIP. 

See  "Joint  Adventures." 

Bankruptcy  of,  see  "Bankruptcy,"  §  3. 

S    1.    The  relation* 

Where  plaintifTs  testator,  having  purchased  certain  lands,  placed  them 
in  the  hands  of  B.  for  sale,  agreeing  that,  If  no  sales  were  made  within 
five  years,  the  arrangement  should  be  terminated ;  If  sufficient  sales  were 
not  made  to  enable  testator  to  get  his  money  back  with  Interest,  B. 
should  receive  5  per  cent  commissions  on  sales  made ;  and  if  testator  was 
reimbursed  within  that  time  B.  should  receive  one-half  of  the  profits — ^the 
arrangement  did  not  constitute  a  contract  of  partnership  between  them. 

— Corbin  v.  Holmes,  154  Fed.  593 ;  Holmes  v.  Corbin,  Id 

83  0.  0.  A.  367 

PASSENGERS. 

See  "Carriers,"  §  1. 

PATENTS. 

Jurisdiction  of  United  States  court  in  suit  involving  patent  as  dependent  on 
amount  in  controversy,  see  "Courts,"  §  3. 
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Manufacture  of  patented  machine  as  monopoly,  see  "Monopolies,"  $  1. 
Review  of  order  in  patent  infringement  suit  as  dependent  on  finality  of  det»> 
mination,  see  ''Appeal  and  Error/'  S  1. 

S   1.    Snbjeets  of  patents. 

The  public  policy  declared  by  the  patent  laws  is  that  it  is  for  the  l>«iefit 
of  the  public  to  stimulate  invention  and  that  inventors  shall  publish  their 
inventions,  and  to  that  end,  and  in  consideration  of  such  publication,  to  be- 
come effective  at  the  end  of  17  years,  they  insure  to  a  patentee  in  the 
meantime  absolute  protection  in  the  right  to  exclude  every  one  else  from 
making,  using,  or  vending  the  thing  patented  without  his  consent. 

— Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.,  154  Fed. 
368 8SC.  C.  A.33e 

A  state  statute  cannot  interfere  with  the  monopoly  granted  to  a  pat- 
entee and  his  assignees  under  the  federal  laws. 

—Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.,  154  Fed. 
358 83C.  C.  A.  336 

8  2.    PatentmblUty. 

While  the  mere  substitution  of  one  material  for  another  in  a  structure 
does  not  constitute  invention,  it  is  something  to  be  considered  on  that  is- 
sue, where  it  makes  possible  changes  in  other  elements  of  a  combination 
to  produce  improved  operation. 

—Houghton  V.  Whitin  Mach.  Works,  153  Fed.  740 83  C.  C.  A.  84 

Where  three  separate  elements  in  a  patented  device,  each  performing 
an  individual  function,  are  supplanted  in  another  device  by  a  single 
element  which  itself  performs  the  functions  of  all  three,  the  threefold 
capacity  of  the  single  element  is  not  the  equivalent  of  the  three  separate 
elements. 

—Lambert  Hoisting  Engine  Co.  v.  Lidgerwood  Mfg.  Co.,  154  Fed. 
372 83  C.  C.  A.  3r>a 

(  3.    Constmotion  and  operation  of  letters  patent. 

A  patent  cannot  be  given  a  construction  broader  than  its  terms,  in  order 
to  cover  something  which  might  have  been  claimed,  but  was  not. 

—Universal  Brush  Co.  v.  Sonn,  154  Fed.  665 83  a  C.  A.  422 

S  4.    Title,  conTeyances,  and  contracts. 

A  system  of  contracts  between  the  owner  of  a  patent  for  rubber-tired 
wheels  and  its  licensees,  fixing  uniform  prices  and  the  percentage  of  the 
whole  output  which  should  be  made  and  sold  by  each  licensee,  and  pro- 
viding that  the  business  of  all  should  be  supervised  by  commissioners  ap- 
pointed by  the  licensor,  is  not  rendered  invalid  by  a  provision  for  the  ac- 
cumulation of  a  fund  by  such  commissioners  with  power  to  use  the  same 
with  the  consent  of  a  majority  in  the  purchase  of  tires  from  any  or  all 
of  the  licensees  and  to  sell  the  same  to  the  trade  at  such  prices  as  they 
should  deem  for  the  best  interest  of  all ;  it  being  within  the  right  of  the 
owner  of  the  patent  either  itself  or  through  its  licensees,  to  push  the  sale 
of  its  tires,  and,  in  doing  so,  to  undersell  the  makers  of  other  tires  or  in- 
fringers. 

—Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.,  154  Fed. 
358 83  C.  C.  A.  336 

Use  of  a  patented  invention  cannot  be  had  except  on  the  inventor's 
terms,  and  the  requirement  that  a  licensee  Join  other  licensees  in  a  com- 
bination or  pool  to  control  the  prices  and  output  of  an  innocuous  patented 
article  is  not  in  violation  of  the  Sherman  anti-trust  act  of  July  2,  1890  (20 
Stat.  209,  c.  647,  §  1  [U.  S.  Comp.  St  1901,  p.  3200]).  Patented  articles,  un- 
less and  until  they  are  released  by  the  owner  of  the  patent  from  the  do- 
minion of  his  monopoly,  are  not  articles  of  trade  or  commerce  among  the 
several  states  within  the  meaning  of  such  act  because  they  are  not  articles 
in  which  the  people  are  entitled  to  freedom  of  trade. 

— Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.,  154  Fed. 
358 83  C.  C.  A.  336 
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A  suit  by  the  owner  of  patents  to  enjoin  a  licensee  from  using  any  of  the 
patented  devices  except  on  the  tenns  imposed  by  the  license  contract  is  not 
one  for  the  specific  performance  of  the  contract,  but  is  one  to  enjoin  in- 
fringement of  the  patents  by  excluding  defendant  from  that  part  of  the 
patent  domain  not  granted  by  the  contract,  and  is  maintainable  in  a  fed- 
eral court  of  equity  Irrespective  of  the  validity  of  the  contract. 

— Indiana   Mfg.  Co.   v.   J.  I.  Case  Threshing  Mach.   Co.,   154  Fed. 
365 83  C.  O.  A.  343 

The  Buchanan  patent  No.  467,470,  for  a  pneumatic  straw  stacker,  cov- 
ers the  uniting  of  old  elements  to  form  a  novel  and  useful  combination  of  a 
generic  character,  and  its  claims  are  not  limited  In  scope  by  anything  in 
the  prior  art  Such  patent  is  dominant  in  the  art,  and  the  patents  to 
Nethery,  Nos.  488,734  and  517,475,  and  to  Landls,  Nos.  512,553  and  514,266, 
are  for  improvements  only  and  subordinate  thereto,  and  the  uniting  of  all 
in  a  single  ownership  is  not  therefore  In  restraint  of  competition. 

— Indiana   Mfg.  Co.   v.  J.  I.  Case  Threshing  Mach.   Co.,   154  Fed. 
365 83  0.  a  A.  343 

%   5.    InfringemeiLt. 

A  court  has  no  power  to  award  an  arbitrary  sum  as  profits  or  dam. 
ages  recoverable  for  the  infringement  of  a  patent,  not  based  upon  any 
finding  made  by  the  master  on  the  accounting  nor  upon  the  evidence. 
—P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  45. .  .83  C.  C.  A.  157 

On  an  accounting  before  a  master  in  respect  to  profits  made  by  de- 
fendant from  the  infringement  of  a  patent,  where  both  complainant  and 
defendant  were  large  manufacturers  of  the  articles  to  which  the  patent 
related  and  located  in  the  same  city,  evidence  of  the  cost  of  manufacture 
to  complainant  in  its  factory  is  admissible,  and  if  not  controverted,  and 
in  the  absence  of  any  evidence  of  the  actual  cost  of  manufacture  to  de- 
fendant, may  be  taken  as  establishing  such  cost. 

—P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  45. .  .83  C.  0.  A.  157 

On  an  accounting  before  a  master  for  damages  for  infringement  of  a 
patent,  evidence  of  license  contracts  made  between  complainant  and  other 
responsible  parties,  by  which  they  were  to  pay  a  royalty  for  the  use  of 
the  patented  device,  is  admissible,  and  if  the  contracts  were  made  in 
good  faith,  and  the  royalties  stipulated  for  are  so  far  uniform  as  to  estab- 
lish a  reasonably  definite  basis  of  value,  they  may  properly  be  taken  as 
fixing  the  measure  of  damages,  even  though  the  contracts  were  made  pend- 
ing the  suit,  where  infringement  by  the  defendant  was  continuing. 

—P.  F.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  45. .  .83  0.  C.  A.  157 

Where,  on  an  accounting  before  a  master  for  infringement  of  a  patent, 
evidence  Is  introduced  both  as  to  damages  and  profits,  it  is  proper  for 
the  master  to  report  his  findings  and  conclusions  upon  each  line  of  evi- 
dence  senaratelv 

—P.  P.  Mast  &  Co.  v.  Superior  Drill  Co.,  164  Fed.  45. .  .83  C.  0.  A.  157 

On  an  accounting  as  to  profits,  made  by  an  infringer  of  a  patent,  cover- 
ing a  part  of  a  machine  which  had  practically  superseded  all  devices  to 
produce  a  similar  result  previously  in  use.  It  was  proper,  in  determining 
the  cost  of  manufacture,  to  compare  the  cost  of  making  the  machine  with 
the  patented  device  with  that  of  making  the  one  which  was  the  nearest 
approach  to  It  In  the  market  and  in  common  use. 

—P.  P.  Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  45. .  .83  C.  C.  A.  157 

A  manufacturer  of  sound  records  only  adapted  to  be  practically  used 
within  the  United  States  In  a  patented  talking  machine  made  and  sold 
by  another,  in  which  the  record  disk,  while  not  itself  patented.  Is  an  es- 
sential element  of  the  patented  combination,  who  sells  the  same  to  own- 
ers of  such  machines  for  use  therein  is  a  contributory  infringer  of  the 
patent 

—Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach.  Co.,  154  Fed.  58 

83  C.  C.  A.  170 
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In  an  action  at  law  to  recover  damages  for  the  infringement  of  a 
patent,  where  there  is  no  established  market  value  or  license  fee,  gen- 
eral evidence  is  admissible  to  show  the  extent  of  the  plaintiff's  damages 
from  the  infringement  and  he  is  entitled  to  show  the  utility  and  ad- 
vantages of  the  invention  over  old  devices,  as  a  basis  from  which  the 
Jury  may  estimate  the  extent  of  his  loss. 

— McCune  v.  Baltimore  &  O.  R.  Co.,  154  Fed.  63 83  C.  C.  A.  175 

Evidence  in  a  suit  for  Infringement  of  a  patent  held  insufficient  to  show 
that  the  defendant  was  privy  to  a  prior  suit  brought  by  complainant 
against  others  so  as  to  render  a  deposition  taken  therein  admissible 
against  defendant. 

— ^Rumford  Chemical  Works  v.  Hygienic  Chemical  Co.,  154  Fed.  65. .. 

83  C.  C.  A.  177 

A  patent  should  be  adjudged  void  on  demurrer  for  lack  of  patentable 
Invention  apparent  on  its  face  only  in  exceptional  cases,  where  the  ques- 
tion is  free  from  doubt 

— Hogan  V.  Westmoreland  Specialty  Co.,  154  Fed.  66.  .83  C.  O.  A.  178 

A  suit  for  infringement  of  a  patent  is  not  a  proceeding  in  rem,  and  a 
decree  of  a  Circuit  Court  of  Api>eals  in  such  a  suit  adjudging  a  patent 
void  is  binding  only  on  the  parties,  and  does  not  affect  the  validity  of  a 
license  contract  subsequently  made  between  the  owner  of  the  patent  'and 
others,  which  is  enforceable  as  fully  and  to  the  same  extent  in  the  circuit 
In  which  such  decree  was  rendered  as  elsewhere  in  the  United  States. 
— ^Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co.,  154  Fed. 
858 83  C.  C.  A.  336 

S  6*    Peolsloni  on  the  Talidity*  constrnetion,  and  infringement  of  paar- 
tionlar  patents. 

The  North  patent.  No.  480,029,  for  a  conveying  apparatus,  relating  to 
fall  rope  carriers  for  cable  conveyors,  is  not  infringed  by  the  device 
of  the  Delaney  &  Lambert  patent.  No.  820,911.  Held  infringed,  however, 
by  another  device  manufactured  by  defendant. 

— Lambert  Hoisting  Engine  Co.  v.  Lidgerwood  Mfg.  Co.,  154  Fed. 
872 83  C.  C.  A.  350 

The  Kribs  patent.  No.  542,565,  for  a  press  for  making  screw  insulators, 
held  not  infringed. 

— Brookfield  v.  Elmer  Glass  Works,  154  Fed.  197 83  C.  C.  A.  180 

The  Dusedau  patent.  No.  548,973,  for  a  cable  hoist.  Is  void  for  lack  of 
Invention. 

— ^Lambert  Hoisting  Engine  Co.  v.  Lidgerwood  Mfg.  Co.,  154  Fed. 
372 83  C.  C.  A.  350 

The  Fielding  patent  No.  714.290,  for  an  electrical  receptacle  which  cov- 
ers an  Improvement  on  the  device  of  the  patentee's  earlier  patent  No.  660,- 
154,  Is  void  for  lack  of  invention. 

—Fielding  v.  Crouse-Hinds  Electric  Co.,  154  Fed.  377. .  .83  C.  C.  A.  331 

The  Morrison  patent,  No.  717,014,  for  a  method  of  making  brushes, 
which  consists  in  depositing  a  mass  of  heated  plastic  composition,  which 
becomes  hard  when  cooled,  within  a  chambered  brush  frame  having  a 
contracted  aperture,  and  forcing  one  end  of  the  groups  of  bristles  into 
the  composition  when  in  the  plastic  state,  is  not  a  pioneer,  but  covers 
merely  an  improvement  on  known  methods,  and  must  be  limited  strictly 
to  the  particular  advance  made.  It  is  not  Infringed  by  a  construction  in 
which  the  aperture  of  the  chamber  is  not  contracted,  but  the  sides  are 
perpendicular  to  the  bottom,  but  in  which  the  chamber  has  a  raised  por- 
tion in  the  center,  which  assists  in  holding  the  composition  In  place  by 
adhesion  and  also  lightens  the  brush. 

—Universal  Brush  Co.  v.  Sonn,  154  Fed.  665 83  C.  C.  A.  422 

The  Roesch  patent.  No.  717,122,  for  a  pressure  governor,  claim  5,  held 
valid  and  infringed  by  one  hot  water  regulator  made  by  defendants,  but. 
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In  view  of  the  narrow  construction  which  must  be  given  It  on  account 
of  the  prior  art,  not  infringed  by  a  second  regulator. 

— Davis  &  Roesch  Temperature  Controlling  Co.  v.  Roesch,  154  Fed. 
952 83  0.  0.  A.  261 

The  Hogan  patent,  No.  752,903,  for  a  dredge  for  salt  or  pepper,  is  not 
so  manifestly  devoid  of  invention  on  its  face  as  to  warrant  its  being  de- 
clared void  on  demurrer  to  a  bill  for  its  infringement. 

—Hogan  V.  Westmoreland  Specialty  Ck).,  154  Fed.  66.  .83  O.  C  A.  178 

The  Houghton  reissued  patent,  No.  12,263  (original  No.  753,577),  for  an 
improved  thread-guide  for  spinning  or  twisting  machines,  was  applied  for 
within  about  four  months  after  the  granting  of  the  original  patent,  which 
was  within  a  reasonable  time,  and,  in  view  of  the  broadened  claims  which 
were  necessary  to  cover  the  actual  invention,  was  a  proper  reissue.  The 
improvement  of  the  patent,  which  consists  in  substituting,  for  the  wooden 
finger-heads  of  the  prior  art,  heads  made  of  metal  accurately  hinged  and 
properly  adjusted  to  a  vertical  metal  strip  secured  to  the  face  of  a  dofflng- 
rail,  making  it  possible  to  change  the  thread-guide  from  soft  to  hard  wire, 
permitting  an  accurate  adjustment  of  metal  parts  at  the  outset,  and  un- 
der such  conditions  as  to  secure  continued  accuracy  of  position  in  opera- 
tion, constitutes  a  positive  advance  in  the  practical  art  of  cotton  spinning 
and  twisting,  and  discloses  invention  of  such  character  as  to  relieve  the 
patent  in  a  measure  from  the  operation  of  the  narrow  rules  of  construc- 
tion which  apply  to  improvement  patents  that  only  slightly  advance  the 
art    Claims  1,  2,  3,  and  4,  also,  held   infringed. 

—Houghton  V.  Whitin  Mach.  Works,  153  Fed.  740 83  C.  0.  A.  84 
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PAYMENT. 

By  receiver,  tee  "Receivers,"  f  1. 
Of  duties,  see  "Customs  Duties,"  S  4» 

PERFORMANCE. 

Of  cwitract,  see  "Contracts,"  §§  3,  4. 

PERSONAL  INJURIES. 

Particular  causes  or  means  of  injury. 
See  "Negligence." 
Operation  of  railroad,  see  "Railroads,"  S  2. 

Particular  classes  of  persons  injured. 

Employ^,  see  "Master  and  Servant" 

Passenger,  see  "Carriers,"  §  1. 

Stevedores,  see  "Shipping,"  S  3. 

Traveler  on  highway,  see  "Municipal  Corporations,"  8  2. 

Remedies. 

Measure  of  damages,  see  "Damages,"  S  1. 

Special  Interrogatories  and  findings,  see  "Trial,"  f  2. 

PETITION. 

In  bankruptcy,  see  "Bankruptcy,"  f  2. 

PLEADING. 

Allegations  as  to  particular  facts,  acts,  or  transactions. 
Statute  of  frauds,  see  "Frauds,  Statute  of,"  S  1. 

I  In  particular  actions  or  proceedings. 

See  "Equity,"  S  8;  *'Llbel  and  Slander,"  §  2;  "Replevin,"  8  2. 
For  causing  death,  see  "Death,"  §  1. 
For  Infringement  of  patent,  see  "Patents,"  §  5. 

Indictment  or  criminal  information  or  complaint,  see  "Indictment  and  In- 
formation." 

§   1.    Slgnati&re  and  Teriflcation. 

Rev.  St  Mo.  1899,  §  74(3  [Ann.  St  1906,  p.  731],  provides  that  when 
any  petition  or  other  pleading  shall  be  founded  on  any  instrument  of 
writing  charged  to  have  been  executed  by  the  other  party,  the  execution 
of  the  instrument  shall  be  adjudged  confessed,  unless  the  party  charged 
to  have  executed  the  same  denies  its  execution  by  verified  answer  or  repli- 
cation. Held,  that  where  a  verified  answer  pleaded  that  a  written  in- 
strument had  been  made  by  plaintiff  to  defendant  and  was  the  basis  of 
an  employer's  liability  bond  sued  on,  plaintiff's  failure  to  verify  its  replica- 
tion of  general  denial  only  admitted  the  execution  and  delivery  of  such 
instrument,  and  was  sufficient  to  Join  issue  on  the  question  whether  the 
statement  was  the  basis  of  the  contract. 

— ^tna  Indemnity  Co.  v.  J.  R,  Crowe  Coal  &  Mining  Co.,  154  Fed. 
545 83  a  C.  A.  431 
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§   2.    Iiinefl,  proof,  and  ▼ariaaoe. 

Where  the  variance  between  the  pleading  and  the  facts  which  the 
pleader  seeks  to  prove  Is  so  slight  that  it  is  obvious  that  the  opposing 
party  could  not  have  been  misled  by  it  In  the  preparation  of  his  case  for 
trial,  it  is  the  duty  of  the  court  to  disregard  it  or  to  permit  an  amend- 
ment to  conform  the  pleading  to  the  proof  offered. 

— Derham  v.  Donohue,  loo  Fed.  385 83  C.  O.  A.  657 

POLICY. 

Of  Insurance,  see  "Insurance." 

POST  OFFICE. 

Duplicity  in  Indictment  for  offense  against  postal  laws,  see  "Indictment  «nd 
Information,"  §  1. 

§   1.    Offenies  asalnit  poital  lawi. 

An  indictment  for  using  the  mails  to  defraud,  in  violation  of  Rev.  St 
§  5480  [U.  S.  Ck)mp.  St.  1901,  p.  3696],  by  subdividing  a  tract  of  land  In 
Louisiana  of  small  value  into  lots  10  or  20  feet  square,  and  selling  cer- 
tificates, each  purporting  to  give  the  holder  an  option  to  purchase  an 
Interest  in  a  lot,  upon  false  representations  that  the  lots  were  within  an 
oil  district  and  very  valuable,  and  that  large  cash  offers  had  been  made  for 
certain  of  the  same,  construed,  and  held  to  charge  a  scheme  and  artifice 
to  defraud  within  the  meaning  of  the  statute,  which,  when  carried  on  by 
means  of  correspondence  through  the  mails,  constituted  a  violation  thereof. 
— Oourdain  v.  United  States,  154  Fed.  453 83  C.  O.  A.  309 

Where  accused  had  been  a  party  to  a  scheme  to  defraud  during  a 
period  when  the  persons  conducting  the  same  had  done  so  solely  by 
means  of  express  and  telegraph  companies,  but  was  not  shown  to  have  had 
any  connection  with  his  former  confederates  after  they  commenced  to  un- 
lawfully use  the  mails  for  such  purpose,  he  was  not  guilty  of  violating 
Rev.  St  §  5480  (3  U.  S.  Comp.  St.  1901,  p.  3696),  prohibiting  the  use  of 
the  mails  for  the  furtherance  of  a  scheme  to  defraud. 

— Dalton  V.  United  States,  154  Fed.  461 83  C.  C.  A.  317 

A  post  office  superintendent  discovered  a  misboxed  letter,  which  had 
been  placed  In  a  "dead"  pigeonhole  at  the  top  of  the  case,  where  defend- 
ant, a  clerk,  was  engaged  in  sorting  mail.  The  letter  was  removed  by  the 
superintendent  and  handed  to  a  post  office  inspector,  who  took  it  to  the 
addressee,  and,  without  delivering  it,  obtained  permission  to  open  it.  He 
then  returned  to  the  post  office,  unsealed  the  letter,  and  took  from  It  an 
express  order  for  $2,  a  statement  of  account,  and  a  letter  from  the  sender 
of  the  money  order.  After  making  a  copy  of  the  letter,  he  placed  it  in  the 
envelope  with  two  marked  $1  bills,  and  forwarded  the  money  order  and 
the  statement  to  the  addressee.  The  envelope  containing  the  letter  and 
bills  having  been  duly  sealed  was  returned  to  the  dead  pigeonhole,  and  a 
short  time  thereafter  was  embezzled  by  defendant.  Held,  that  the  letter 
at  the  time  it  was  returned  by  the  inspector  to  the  dead  pigeonhole  had 
not  ceased  to  be  mail  matter,  and  that  defendant  was  therefore  properly 
convicted  of  embezzling  a  letter  containing  inclosures,  in  violation  of  Rev. 
St  §  5467  [U.  S.  Comp.  St.  1901,  p.  3091]. 

— Ennis  v.  United  States,  154  Fed.  842 83  C.  C.  A.  478 

Rev.  St  §  1024  [U.  S.  Comp.  St  1901,  p.  720],  authorizes  the  consolida- 
tion for  trial  of  indictments  for  using  the  mails  to  defraud  under  section 
5480  [U.  S.  Comp.  St.  1901,  p.  3696],  notwithstanding  the  fact  that  such 
Indictments  charge  offenses  not  committed  within  the  same  six  months 
and  which  could  not  be  Joined  in  one  indictment  under  the  latter  section, 
and  in  the  aggregate  more  than  the  three  offenses  which  may  be  so  joined. 
—Booth  V.  United  States,  154  Fed.  836 83  C.  0.  A.  552 
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PRACTICE. 

Adoption  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,"  |  S. 
Procedure  of  particular  courts,  see  "CJourts,** 

In  particular  civil  actions  or  proceedings. 
See  ''Habeas  Corpus,"  |  1;  "Replevin." 

Particular  proceedings  in  actions. 

See  "Abatement  and  Revival" ;  "Appearance";  "Damages,**  {  2;  "Evidence": 
"Judgment";  ^'Judicial  Sales";  "Jury";  'Tartles";  "Pleading";  "Removal 
of  Causes" ;  "Trial" ;  "Venue." 

Verdict,  see  "Trial,"  §  2. 

Particular  remedies  in  or  incident  to  actions. 
See  "Injunction";  "Receivers." 

Procedure  in  criminal  prosecutions. 
See  "Criminal  Law." 

Procedure  in  exercise  of  special  or  limited  jurisdictioiu 
In  admiralty,  see  "Admiralty";  "Shipping,"  §  5. 
In  bankruptcy,  see  "Bankruptcy,"  $  2. 
In  equity,  see  "Equity." 

Procedure  on  review. 
See  "Appeal  and  Error." 

PREFERENCES. 

affect  of  proceedings  In  bankruptcy,  see  "Bankruptcy,"  {  3. 

PREJUDICE 

Oround  for  reversal  In  civil  actions,  see  "Appeal  and  Error,"  |  8. 

PRESENTMENT. 

Of  bin  or  note,  see  "Bills  and  Notes,"  1 1. 

PRESUMPTIONS. 

In  criminal  prosecutions,  see  "Criminal  Law,"  §  3. 
On  appeal  or  error,  see  "Appeal  and  Error,"  S  8. 

PRINCIPAL  AND  ACCESSORY. 

See  "Criminal  Law,"  {  1. 

PRINCIPAL  AND  AGENT. 

Agency  in  particular  relations^  offices,  or  occupations. 
See  "Attorney  and  Client." 

Agent  of  steamship  company,  see  "Shipping,"  {  3. 
Agents  of  charterer,  see  "Shipping,"  §  2. 
Corporate  agents,  see  "Corporations,"  §§  3,  4. 
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S   1.    Riglitfl  and  liabilitiei  as  to  tlilrd  persons. 

If  a  principal  not  disclosed  by  a  contract  made  by  and  In  the  name 
of  his  agent  subsequently  claims  the  benefit  of  it,  the  contract  thereby  be- 
comes his  own  to  the  same  extent  as  if  his  name  had  originally  appeared 
as  a  contracting  party. 

— Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed.  11 

83  0.  a  A.  eoi 
PRINCIPAL  AND  SURETY. 

See  "Guaranty.** 

PROBATE. 

Of  will,  see  "Wills,"  f  1. 

PROCESS. 

See  "Injunction";  "Replevin." 

Effect  of  appearance,  see  "Appearance.** 

In  equity,  see  "Equity,"  S  2. 

PROFITS. 

Accounting  by  infringer  of  patent  as  to,  see  "Patents,"  f  5. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROPERTY. 

See  "Copyrights";  "Trade-Marks  and  Trade-Names.** 
Intermixture,  see  "Confusion  of  Goods." 
Ownership  of  vessel,  see  "Shipping,"  §  1. 
Taking  for  public  use,  see  "Eminent  Domain." 

PROSTITUTION. 

See  "Disorderly  House." 

PROTEST. 

Of  bin  or  note,  see  "Bills  and  Notes,"  {  1. 

PROXIMATE  CAUSE. 

Of  death  of  passenger,  see  "Carriers,"  S  1. 

PUBLIC  LANDS. 

I    1«    Go'veraineiLt  omerililp. 

On.  the  trial  of  an  indictment  for  violation  of  section  1  of  Act  Feb.  25; 
1885,  c.  149,  23  Stat.  321  [U.  S.  Comp.  St.  1901,  p.  1524],  containing  three- 
counts,  the  first  charging  the  unlawful  erection  and  construction  of  an  In- 
closure  of  certain  public  lands,  the  second  the  unlawful  maintenance  and 
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control  of  such  inclosure,  aod  the  third  the  unlawful  prevejition  and  ob- 
struct ion  of  free  passage  over  said  lands  by  means  of  fencing  and  Inclosing 
the  same,  a  verdict  of  not  guilty  <m  the  first  and  third  counts  is  not  incon- 
sistent with  one  of  guilty  on  the  second. 

—Carroll  v.  United  States,  154  Fed.  425 83  C.  a  A.  245 

On  the  trial  of  a  defendant  charged  with  maintaining  an  unlawful  in- 
dosure  of  public  lands,  a  deed  from  a  railroad  company  to  defendant  for 
unsurveyed  public  lands,  described  by  section  and  subdlvison  as  though  sur- 
veyed, is  inadmissible  to  show  color  of  title,  since  it  creates  no  right  to 
any  particular  land. 

—Carroll  v.  United  States,  154  Fed.  425 83  C.  a  A.  245 

The  charge  of  the  court  on  the  trial  of  a  defendant  charged  with  main- 
taining an  unla\^'tul  inclosure  of  public  lands,  construed  in  its  entirety, 
held  free  from  error. 

—Carroll  v.  United  States,  154  Fed.  425 83  a  a  A.  245 

PUBLIC  SERVICE  CORPORATIONS. 

See  "Carriers";   "Railroads." 

PUBLIC  USE. 

Taking  pr(^;)ert7  'or  public  use,  see  "Eminent  Domain.** 

RAILROADS. 

Allowance  of  claims  in  railroad  receivership,  see  "Receivers,"  §  L 
Approval  by  engineers  of  performance  of  contract  for  construction  of  rail- 
road bridge,  see  "Contracts,"  §  4. 
As  employers,  see  "Master  and  Servant" 
Carrhage  of  goods  and  passengers,  see  "Carriers." 

Replevin  of  property  in  possession  of  railroad  company,  see  "Railroads,"  f  1. 
Wrongful  death  in  general  caused  by  operation  of,  see  "Death,"  S  1. 

S   1.    Indebtedness,  seenrities,  liens,  and  mortsases. 

A  mortgagee  of  the  property  acquired  and  to  be  acquired  and  of  the  in- 
come of  a  quasi  public  corporation,  such  as  a  railroad  company,  takes 
a  lien  on  the  net  income  after  the  current  expenses  of  operation  in  the 
ordinary  course  of  business  are  paid,  and  impliedly  agrees  that  the  gross 
income  shall  be  first  applied  to  the  payment  of  these  expenses. 

—Rodger  Ballast  Ckr  Oo.  v.  Omaha,  K.  C.  &  E.  R.  Co.,  154  Fed.  629 

83  C.  a  A.  403 
S  2.    Operation. 

As  against  a  bare  licensee  a  railroad  company  may  run  its  trains  in 
the  usual  way,  without  special  precautions,  if  the  circumstances  do  not  of 
themselves  give  warning  of  his  probable  presence,  and  he  is  not  seen  until 
it  is  too  late  to  prevent  injury. 

—Delaware  &  H.  R.  Co.  v.  Wllkins,  153  Fed.  846 83  O.  C.  A.  27 

Intestate  was  killed  while  walking  as  a  licensee  along  defendant's 
railroad  track.  He  was  aware  of  the  approach  of  the  train,  and  stepped 
outside  the  rails  to  stand  until  it  should  pass  him.  not  appreciating  the 
fact  that  a  curve  at  the  point  where  he  was  standing  would  cause  the 
"bucking-beam"  of  the  engine  pilot  to  project  further  than  usual.  He 
stood  so  close  to  the  track  that  he  was  hit  by  the  beam,  though  a  single 
step  back  would  have  placed  him  in  a  position  of  safety.  Held,  that  in- 
testate was  negligent  as  matter  of  law. 

—Delaware  &  H.  R,  Co.  v.  Wilkins,  153  Fed.  845 83  C.  C.  A.  27 

Shannon's  Code  Tenn.  §  1574,  subsec.  4,  which  requires  every  railroad 
company  to  keep  some  person  on  the  locomotive  always  on  the  lookout 
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ahead  and  to  sound  the  whistle,  apply  the  brakes,  and  employ  every 
means  to  stop  the  train  when  any  person,  animal,  or  other  obstruction 
appears  upon  the  road,  does  not  apply  to  a  train  which  became  uncoupled 
on  a  side  trade  in  depot  grounds  and  was  baclcing  up  to  recouple. 

—Payne  v.  Illinois  Cent.  R.  Co.,  155  Fed.  73 83  C.  C.  A.  580 

A  bridge  foreman  on  a  railroad,  familiar  with  the  operation  of  trains 
thereon,  and  knowing  that  special  trains  were  liable  to  run  at  any  time, 
who,  while  not  In  the  performance  of  any  duty  for  the  company,  but  in 
the  pursuit  of  his  own  affairs,  went  upon  the  track  at  night  on  a  hand  car 
showing  no  light  and  was  killed  in  a  collision  with  a  special  train  at  a  dis- 
tance from  any  crossing,  was  guilty  of  contributory  negligence,  and  there 
can  be  no  recovery  from  the  company  for  his  death,  even  conceding  that 
the  train  was  negligently  operated,  where  such  negligence  was  not  willful 
nor  wanton,  and  the  presence  of  the  hand  car  approaching  on  the  track 
was  not  known  to  the  engineer  until  the  collision  occurred. 

—Russell  V.  Oregon  Short  Line  R.  Co.,  155  Fed.  22. ..  .83  0.  C.  A.  618 

RATIFICATION. 

Of  acts  of  corporate  officers,  see  "Corporations,"  S  4. 

RECEIVERS. 

In  bankruptcy  proceedings,  see  "Bankruptcy,"  §  3. 

S   1.    AllowmiLoe  and  payment  of  olalmi. 

A  court  of  equity  engaged  in  administering  mortgaged  railroad  prop- 
erty under  a  receivership  in  a  foreclosure  suit  may  in  its  discretion  prefer 
unpaid  claims  for  current  expenses  incurred  in  the  ordinary  operation 
of  the  railroad  within  a  limited  time,  usually  six  months,  before  the  re- 
ceivership, to  the  claims  of  tK)ndhoIders  secured  by  a  prior  mortgage,  in 
the  distribution  of  the  income  or  of  the  proceeds  of  the  corpus  of  the  mort- 
gaged property. 

—Rodger  Ballast  Car  Co.  v.  Omaha,  K.  C.  &  E.  R.  Co.,  154  Fed.  629 

83  C.  C.  A.  403 

The  test  of  the  equity  which  entitles  a  claim  to  a  preference  over  the 
mortgage  in  foreclosure  is  whether  the  consideration  of  the  claim  was  or 
was  not  a  part  of  the  current  expenses  of  the  ordinary  operation  of  the 
corporation  within  the  time  limited. 

—-Rodger  Ballast  Car  Co.  v.  Omaha,  K.  C.  &  E.  R.  Co.,  154  Fed.  629 

83  C.  C.  A.  403 

Neither  the  fact  that  the  consideration  of  the  claim  conserved  the  prop- 
erty and  increased  the  security  of  the  mortgagee,  nor  the  fact  that  It  was 
necessary  to  keep  the  mortgagor  a  going  concern  or  to  continue  Its  busi- 
ness or  operation,  will  raise  a  preferential  equity  in  its  favor,  if  its  con- 
sideration was  not  a  part  of  the  current  expenses  of  the  ordinary  opera- 
tion of  the  mortgagor. 

—Rodger  Ballast  Car  Cb.  v.  Omaha,  K.  C.  &  E.  R  Co.,  154  Fed.  629 

83  C.  C.  A.  403 

Claims  for  the  purchase  price  or  for  the  rental  of  engines,  freight  and 
passenger  cars  are  not  entitled  to  preference  In  pjiyment  out  of  the  Income 
or  out  of  the  corpus  of  the  mortgaged  property  over  those  of  creditors  se- 
cured by  prior  mortgages. 

—Rodger  Ballast  Car  Co.  v.  Omaha,  K.  C.  &  E.  R  Co.,  154  Fed.  629 

83  C.  0.  A.  403 

A  claim  for  $26,192.05,  the  purchase  price  of  32  ballast  cars,  bought  by 
a  mortgagor  railroad  company  operating  168  miles  of  railroad  within  six 
months  of  the  appointment  of  receivers,  is  not  a  current  expensa  of  the 
ordinary  operation  of  such  a  railroad  company,  and  is  not  entitled  to 


Digitized  by  VjOOQ IC 


760  83  C.  C.  A.  REPORTS. 

preference  in  payment  out  of  the  income  or  tlie  corpus  of  the  mortgaged 
property  In  preference  to  those  of  bondholders  secured  1>y  prior  mort- 
gages. The  broad  language  of  the  dictum  in  Fosdick  y.  Schall,  99  U.  S. 
235,  252,  25  L.  Ed«  339,  that  '^necessary  operating  and  managing  expenses, 
proper  equipment,  and  useful  improvements"  are  to  be  deducted  from  the 
current  income  before  the  net  income  out  of  which  tiie  mortgage  is  to  be 
paid  arises,  has  l>een  disapproved  and  modified,  and  the  class  of  claims  en- 
titled  to  equitable  preference  has  been  limited  to  those  for  the  current  ex- 
penses of  ordinary  operation  within  six  months  of  the  recelverstiip,  by 
the  later  decisions  of  the  Supreme  Court  in  Kneeland  y.  Trust  Co.,  136 
U.  S.  89,  98,  10  Sup.  Ct  950,  34  L.  Ed.  379.  Morgan's  L.  &  T.  R.  &  S.  S. 
Co.  V.  Texas  Cent  Ry.  Co.,  137  U.  S.  171.  196,  198,  11  Sup.  Ct  61,  34  L.  Dd. 
625,  Thompson  v.  Railroad  Co.,  132  U.  S.  68,  71,  73,  74,  10  Sup.  Ct  29,  33 
L.  Ed.  256,  Thomas  v.  Car  Co.,  149  U.  S.  95,  110,  13  Sup.  Ct.  824,  37  L. 
Ed.  663,  Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  257,  296.  20  Sup. 
Ct  347,  44  I».  Ed.  458,  Lackawanna  Iron  &  Coal  Co.  v.  Farmers'  Loan  & 
Trust  Co.,  176  U.  S.  298,  315.  20  Sup.  Ct  363.  44  L.  Ed.  475,  and  Gregg 
V.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25  Sup.  Ct.  415,  49  L.  Ed.  717. 
See  Illinois  Trust  &  Sav.  Bank  v.  Doud,  44  a  C.  A.  389,  105  Fed.  123,  52 
L.  R  A.  481. 

—Rodger  Ballast  Car  Co.  v.  Omaha,  K.  C.  &  E.  R.  Co..  154  Fed.  629 

83  C.  C.  A.  403 

RECORDS. 

Of  contract  of  conditional  sale,  see  "Sales,"  f  3. 

Transcript  on  appeal  or  writ  of  error,  see  "Appeal  and  Error,"  S  5. 

REFERENCE. 

In  suit  for  infringement  of  patent,  see  "Patents,**  $  5. 

RELEVANCY. 

Of  evidence  In  civil  actions,  see  "Evidence,"  §  2. 

REMEDY  AT  LAW. 

Effect  on  Jurisdiction  of  equity,  see  "E}quity,*'  S  !• 

REMOVAL  OF  CAUSES. 

Application  for  removal  as  general  appearance,  see  "Appearance." 

§   1*    Citisenslilp  or  alienage  of  parties. 

In  a  determination  of  the  Jurisdiction  of  the  national  courts  and  the 
right  to  remove  causes  of  action  to  them,  indispensable  parties  only  should 
be  considered,  because  all  others  may  be  dismissed  or  disregarded  if  their 
presence  will  oust  or  restrict  the  Jurisdiction  or  the  right 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  a  a  A.  380 

§   2.    Proceedings  to  proonre  and  effect  of  remoTal. 

A  Circuit  Court  acquires  jurisdiction  of  a  suit  by  removal,  although 

neither  of  the  parties  is  a  resident  of  the  distriet,  and  the  suit  could  not 

originally  have  been  brought  in  that  court  where  the  plaintiff  fails  to 

object  in  any  way  to  such  removal,  and  submits  to  trial  on  the  merits. 

—Louisville  &  N.  R.  Co.  v.  Fisher,  155  Fed.  68;  Scott  v.  Louisville  & 

N.  It  Co.,  Id 83  a  C.  A.  584 
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REPLEVIN. 

S    1.    Rifflit  of  actton  and  defeniei. 

The  physical  possession  of  wool  being  In  a  railroad  company,  and 
the  buyer's  agent  having  directed  the  railroad  company's  agent  not  to  give 
up  the  wool,  replevin  was  properly  brought  by  a  bank,  to  which  the  sec- 
ond sale  was  made,  against  the  railroad  company,  and  the  original  buyer's 
agent. 

— Northwestern  State  Bank  of  Hay  Springs,  Neb.,  v.  Silberman,  154 
Fed.  809 83  C.  C.  A.  525 

f    2.    Pleading  and  evidence. 

Replevin  is  a  possessory  action,  and  where  a  wrongful  taking  is  not 
alleged,  but  only  a  wrongful  detention,  the  declaration  must  allege  an 
immediate  right  of  possession  in  the  plaintiflF,  and  an  allegation  of  owner- 
ship merely  will  not  sustain  a  Judgment  for  plaintiff  where  defendant 
makes  default 

— Midland  Contracting  Co.  v.  Toledo  Foimdry  &  Machine  Co.,  154 
Fed.  797 83  0.  a  A.  4»> 

REQUESTS. 

For  instructions  in  criminal  prosecutions,  see  "Criminal  Law,"  S  4. 

RESCISSION. 

Of  contract,  see  '"Contracts,"  §  3. 

Of  insurance  policy,  see  "Insurance,"  $  2. 

RESERVATIONS. 

For  grantor  in  fraudulent  conveyance,  see  "Fraudulent  Conveyances,"  |  1. 

RES  JUDICATA. 

See  "Judgm^t,"  S  2. 

RESTRAINT  OF  TRADE. 

Trusts  and  other  combinations,  see  "Monopolies,"  S  1» 

RESULTING  TRUSTS. 

See  "Trusts,"  S  1. 

REVENUE 

See  "Customs  Duties." 

REVIEW. 

See  "Appeal  and  Error" ;  "Criminal  Law,"  §  6. 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Servant,"  §8  1,  2. 
Within  Insurance  policy,  see  "Insurance,"  §  6. 
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ROADS. 

streets  In  cities,  see  "Municipal  Corporations,"  {  2. 

RULES  OF  COURT. 

Assignments  of  error,  see  **Appeal  and  Error/*  §  6. 
Briefs  on  appeal  or  error,  see  "Appeal  and  Error,"  §  7. 

SALES. 

See  ••Judicial  Sales." 

Conditional  sale  as  distinguished  from  chattel  mortgage,  see  "Chattel  Mort- 
gages," §  1. 

Of  realty,  see  **Vendor  and  Purchaser." 

Relevancy  of  evidence  of  unsatisfactory  character  of  other  articles  sold  on 
issue  of  breach  of  warranty,  see  "Evidence,"  8  2. 

S   1*    Operation  and  effect. 

The  owner  of  a  sawmill  entered  into  a  contract  to  sell  and  deliver  all 
the  lumber  of  certain  descriptions  then  on  hand  and  all  he  should  make 
during  a  specified  time  at  stated  prices;  the  contract  providing  that  the 
purchasers  should  advance  every  30  days  75  per  cent  of  the  price  of 
the  lumber  cut  during  the  preceding  month,  and  the  remainder  of  the 
price,  less  freight  to  be  paid  when  the  lumber  was  shipped  and  delivered 
The  seller  was  adjudicated  a  bankrupt,  having  in  his  yard  at  the  time 
certain  lumber  of  the  kinds  described  in  the  contract,  which  had  been 
separately  piled,  and  for  which  bills  had  been  presented  to  the  purchasers, 
who  had  paid  75  per  cent  of  the  price  shown  thereby.  Held,  that  as  to 
such  lumber  the  sale  was  complete,  and  the  title  had  vested  in  the  par- 
chasers,  who  were  entitled  to  possession  of  the  same  as  against  the  trus- 
tee in  bankruptcy. 

— H.  Baars  &  Co.  v.  Mitchell.  154  Fed.  322 83  O.  a  A.  466 

At  the  time  an  executory  contract  for  the  sale  of  wool  was  made,  the 
buyer's  agent  paid  $2,000  earnest  money  by  a  check  drawn  by  the  agent  on 
his  principals,  which  was  accepted  by  the  seller.  After  the  wool  had 
been  delivered,  the  buyer's  agent  asked  for  Information  as  to  how  the 
seller  desired  the  balance  of  the  price  paid,  offering  a  draft  on  the  buyers 
or  the  buyer's  bank  draft  on  Omaha,  and  the  seller  replied,  'that's  all 
right,  either  one  is  good" ;  but,  after  the  wool  was  loaded  on  the  cars  and 
the  amount  computed,  the  seller  demanded  the  currency,  whereupon  the 
buyer's  agent  wired  for  the  money,  agreeing  that  the  wool  should  not  be 
removed  until  the  money  was  received  and  paid  two  days  thereafter.  In 
the  meantime,  the  seller  sold  the  wool  to  another,  and,  on  the  buyer's  re- 
ceipt of  the  money  the  day  succeeding  this  sale,  it  was  tendered  to  the 
seller  as  soon  as  he  could  be  found.  Held,  that  the  seller  had  waived  pay- 
ment of  the  price  In  cash,  and  that  title  to  the  wool  passed  on  delivery. 
— Northwestern  State  Bank  of  Hay  Springs,  Neb.,  v.  Silberman,  154 
Fed.  809 83  C.  a  A,  525 

A  corporation  contracted  to  sell  to  S.  6,000  fleeces,  about  55,000  pounds 
of  wool,  which  it  agreed  to  deliver  to  the  buyer  on  or  about  the  12th  to 
15th  day  of  June,  1905,  for  18  cents  a  pound,  acknowledging  payment  of 
$2,000  on  account;  the  wool  to  be  from  native  sheep  in  merchantable  or- 
der, well  tied,  and  honestly  packed.  At  the  time  the  contract  was  made, 
the  wool  was  on  sheep  belonging  to  the  corporation;  the  latter  being  re- 
quired to  sever  the  fleeces  and  put  the  wool  In  condition  for  delivery. 
Held,  that  the  contract  was  executory,  and  that  title- did  not  pass  until 
delivery  of  the  wool  and  payment  or  tender  of  the  price. 

— Northwestern  State  Bank  of  Hay  Springs,  Neb.,  v.  Silberman,  154 
Fed.  809 83  a  C.  A.  525 
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^  2.    Remediei  of  buyer. 

The  charge  of  a  trial  court  In  an  action  to  recover  the  purchase  price 
of  an  engine  considered,  and  held  to  have  fully  and  fairly  submitted  to 
the  Jury  the  issues  raised  with  respect  to  the  compliance  of  the  engine 
with  the  warranty  made  in  the  contract  of  sale. 

— Hammerschlag  Mfg.  Co.  v.  Struthers- Wells  Co.,  154  Fed.  326 

83  C.  C.  A.   198 
S  3.    Conditional  lalei.  ' 

Under  the  law  of  Arkansas  a  conditional  contract  of  sale  is  valid  though 
it  provides  that  the  vendee  may  sell  the  property  in  the  usual  course  of 
business. 

— In  re  B.  M.  Newton  &  Co.,  153  Fed.  841;  Swofford  Bros.  Dry 
Goods  Co.  V.  Bryant,  Id. 83  C.  C.  A.  23 

Under  the  law  of  Arkansas,  a  conditional  contract  of  sale  providing 
that  the  vendee  may  sell  the  property  in  the  usual  course  of  business  is 
valid,  though  it  is  not  recorded. 

— In  re  E.  M.  Newton  &  Co.,  153  Fed.  841;  Swofford  Bros.  Dry 
Goods  Co.  V.  Bryant,  Id. 83  C.  C.  A.  23 

SATISFACTION. 

Of  Judgment,  see  "Judgment,"  S  3. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Maritime  nature  of  contract  relating  to  school  on  shipboard,  see  "Admiralty," 
8  1. 

SCIRE  FACIAS. 

To  revive  Judgment  in  United  States  court,  see  "Courts,*'  §  3. 

SEAMEN. 

When  the  deviation  of  a  vessel  from  her  course  In  order  to  procure 
medical  attention  for  an  injured  member  of  the  crew  would  add  substan- 
tially to  the  risks  of  the  voyage,  there  must  be  some  substantial  exigency 
to  Justify  It;  at  least  reasonable  ground  to  believe  that  consequences 
more  serious  than  the  mere  pain  and  suffering  which  ordinarily  attend 
the  smaller  catastrophies  of  a  sailor's  life  are  to  be  expected. 

—The  Cuzco,  154  Fed.  177 83  C.  C.  A.  181 

Libelant,  cook  on  a  steamship,  was  injured  while  the  vessel  was 
lying  in  Fortescue  Bay,  Straits  of  Magellan,  by  falling  through  a  hatch- 
way ;  his  shoulder  being  dislocated  and  his  head  injured,  the  latter 
Injury  not  being  serious.  The  injuries  were  examined  and  treated  by 
the  master  and  steward,  who  decided  that  there  was  no  dislocation  of 
the  shoulder,  but  merely  a  sprain,  and  the  vessel  proceeded  on  her  course 
to  the  westward  until  she  reached  Coronel,  1,100  miles  distant,  when 
surgical  treatment  was  obtained.  The  time  ordinarily  required  to  reach 
such  port  was  5  days,  but  owing  to  bad  weather  it  took  7  or  8  days.  By 
returning  upon  her  course  70  miles  in  the  Straits  to  Punta  Arenas,  medi- 
cal aid  could  have  been  obtained.  Held  that,  in  view  of  the  belief  of  the 
master,  after  examination,  that  the  injury  was  not  serious,  and  of  the 
dangers  of  navigation  of  the  Straits  in  the  winter  season,  the  decision 
of  the  master  to  continue  the  voyage,  rather  than  expose  the  vessel 
and  cargo  to  the  risks  of  a  return,  was  not  unreasonable,  and  did  not 
subject  the  vessel  to  liability. 

—The  Cuzco,  154  Fed.  177 83  C.  O.  A,  181 
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Libelants  shipped  as  seamen  on  board  a  steamship  of  respondent's  for 
a  voyage  of  nine  months  from  San  Francisco  to  Siberia  and  return.  The 
ship  carried  a  contraband  cargo,  and  was  captured  by  the  Japanese  and 
tal^en  with  her  crew  to  a  Japanese  port,  where  the  crew  were  released 
prior  to  the  expiration  of  their  term  of  service.  Respondent  furnished 
them  tickets  for  steerage  transportation  to  San  Francisco  on  another  of 
its  vessels.  On  reaching  Honolulu  libelants  went  on  shore,  and,  because 
of  a  regulation  of  the  Marine  Hospital  service,  made  because  it  was  at  the 
time  an  infected  port,  they  were  not  allowed  to  return  to  the  ship,  and 
their  effects  were  thrown  upon  the  pier,  where  some  of  them  were  lost 
Libelants  were  left  without  money,  and  respondent's  agent  refused  to 
assist  them  or  pay  them  wages  due.  After  they  had  employed  counsel 
to  bring  a  suit,  respondent  offered  to  take  them  to  San  Francisco  on 
another  vessel,  which  offer  they  then  refused.  It  appeared  that  they 
left  the  ship  without  objection  on  the  part  of  the  ofScers  and  without 
knowledge  of  the  port  regulation.  Held  that,  while  respondent  was  not 
liable  for  any  delay  in  taking  libelants  to  San  Francisco,  their  term  of 
service  not  having  expired,  it  was  responsible  for  their  support  in  the 
meantime,  and  was  liable  for  the  loss  and  damage  to  them  consequent 
upon  its  refusal  to  recognize  such  obligation  and  for  the  loss  of  their 
clothes. 

—Pacific  Mall  S.  S.  Ck).  v.  Iverson,  154  Fed.  450 83  C.  a  A.  306 

SERVANTS. 

See  "Master  and  Servant." 

SHIPPING. 

See  "Admiralty";  "Collision";  "Seamen";  **Towage." 
Validity  of  contract  of  affreightment,  see  "CJontracts,"  f  !• 

§   1.    Title. 

Evidence  considered,  and  held  not  to  sustain  the  claim  of  a  respondent 
to  the  ownership  of  a  vessel  in  controversy. 

—The  Robert  R.  KirWand,  153  Fed.  863 83  C.  C.  A.  45 

One  of  the  respondents  and  another  person  were  appointed  joint  agents 
to  represent  a  number  of  parties  who  were  joined  in  the  purchase  of  the 
plant  and  vessels  of  a  dredging  company,  to  be  paid  for  In  Installments, 
with  power  to  make  the  payments  and  receive  and  manage  the  property. 
The  purchasers  of  the  dredging  fleet  ratified  the  action  of  the  directors 
of  a  dredge  owners*  association,  of  which  they  were  all  members,  and 
apix)inted  a  committee  to  supersede  the  agents  previously  acting,  with 
power  to  complete  payment  and  take  title  to  the  property  purchased  and 
to  manage  and  dispose  of  the  same.  Heldy  that  such  committee,  after  re- 
ceiving a  bill  of  sale  in  the  purchased  vessels  in  their  own  names,  were 
authorized  to  maintain  a  suit  as  owners  to  recover  possession  of  one  of 
the  vessels,  against  one  of  the  constituent  owners  which  wrongfully  with- 
held it. 

—The  Robert  R.  Kirkland,  153  Fed.  863 83  C.  C.  A.  45 

f  2.    Charters. 

Where  a  dredge  charter  provided  that  the  dredge  should  be  able  to 
deposit  on  shore  an  average  of  300  cubic  yards  of  material  per  hour,  the 
owner  merely  warranted  the  dredge's  capacity,  and  not  that  the  dredge 
should  in  fact  deposit  that  quantity  of  material. 

— Bowers  Hydraulic  Dredging  Co.  v.  Federal  Contracting  Co.,  153 
Fed.  870 83  C.  C.  A.  52 

Where  a  dredge  charter  provided  that  it  should  be  used  as  the  charter- 
er or  his  agents  might  direct  in  dredging  material  and  putting  the  same 
ashore  on  the  meadows  adjoining  the  Passaic  and  Hackensack  rivers,  or 
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at  sucb  other  localities  as  the  charterer  might  direct,  the  charter  did  not 
cover  dredging  material  not  ordinarily  found  in  such  operations,  and  for 
which  such  a  dredge  as  that  chartered  by  reason  of  its  peculiar  construc- 
tion was  not  adapted. 

— Bowers  Hydraulic  Dredging  Co.  v.  Federal  Contracting  Co.,  153 
Fed.  870 83  C.  0.  A.  62 

In  a  libel  for  the  hire  of  a  dredge,  evidence  held  insufficient  to  show 
that  the  dredge  did  not  pump  300  yards  of  material  per  hour,  according 
to  its  warranted  capacity. 

— Bowers  Hydraulic  Dredging  Co.  v.  Federal  Contracting  Co.,  153 
Fed.  870 83  C.  C.  A.  62 

-i  3.    Liabilities  of  Tessels  and  cvmers  in  general. 

Plaintiff,  a  stevedore  engaged  in  unloading  bags  of  sugar  from  the  hold 
of  a  vessel,  was  injured  by  the  falling  of  a  sling  caused  by  the  breaking 
of  the  rope  fall  as  the  sling  caught  under  the  coamings  of  the  between- 
decks  hatch.  The  fall  provided  for  use  at  such  hatch  was  made  of  wire, 
but  shortly  before  the  Injury  the  stevedores  not  employed  by  the  ship  had 
substituted  the  rope  fall  in  order  to  use  the  wire  fall  at  another  batch. 
The  rope  was  a  four-Inch  one,  and,  if  properly  used  and  inspected,  was 
fully  capable  of  the  work  in  hand.  The  ship  had  also  provided  an  abun- 
dance of  spare  falls,  both  wire  and  rope,  which  were  at  the  service  of  the 
stevedores  whenever  any  fall  indicated  that  a  change  was  required,  and 
the  ship's  officer,  on  noticing  the  change,  asked  concerning  It,  and  the 
foreman  replied  that  the  wire  fall  was  wanted  elsewhere,  and  that  the 
rope  was  quite  good  to  lift  anything  they  wanted  to  lift.  Held,  that 
the  ship  was  not  negligent  nor  responsible  for  the  breaking  of  the  rope. 
—The  St  Gothard,  153  Fed.  855 83  C.  C.  A.  37 

One  of  the  respondents  and  another  person  were  appointed  joint  agents 
to  represent  a  number  of  parties  who  had  joined  in  the  purchase  of  the 
plant  and  vessels  of  a  dredging  company  to  be  paid  for  in  installments, 
with  power  to  make  the  payments  and  receive  and  manage  the  property. 
The  other  respondent  was  a  firm  of  which  the  first  respondent  was  a 
member,  and  which  was  also  one  of  the  purchasers  of  the  dredging  prop- 
erty. Held,  that  the  individual  respondent  had  no  power  as  agent  to  con- 
tract for  the  making  of  repairs  by  his  firm  on  one  of  the  vessels  purchased 
and  delivered  to  the  agents,  without  the  concurrence  of  his  co-agent,  and 
that  the  firm  could  not  hold  the  vessel  under  a  claimed  lien  for  repairs 
80  ordered  by  him. 

—The  Robert  R.  Kirkland,  153  Fed.  863 83  C.  C.  A.  45 

The  contracts  of  a  managing  agent  of  a  steamship  company,  within 
the  sphere  of  his  authority,  are  the  actual  contracts  of  the  owner  and  not 
of  the  vessels  to  which  they  relate,  as  in  case  of  contracts  made  by  a 
master  on  a  voyage  or  in  foreign  ports. 

— Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed.  11 

83  C.  C.  A.  607 
f  4.    Carriage  of  goods. 

When  the  charterer  of  a  vessel  is  the  shipper  of  the  cargo,  a  bill  of  lad- 
ing given  by  the  master  operates  merely  as  a  receipt  for  the  goods  and  a 
document  of  title,  and  never,  as  between  the  shipowner  and  charterer, 
affects  the  terms  of  the  charter  party. 

—The  Fri,  154  Fed.  333 83  C.  C.  A.  205 

When  a  charter  party  gives  to  the  charterer  the  full  capacity  of  the 
ship,  the  owner  Is  not  a  common  carrier,  but  a  bailee  to  transport  as  a 
private  carrier  for  hire,  and  a  condition  in  such  a  contract,  to  which  the 
Harter  act  (Act  Feb.  13,  1893,  c.  105,  27  Stat.  445  [U.  S.  Comp.  St.  1901,  p. 
2947])  has  no  application,  exempting  the  shipowner  from  liability  on  ac- 
<X)unt  of  the  carelessness  of  its  employes,  is  not  contrary  to  public  policy. 
—The  Fri,  154  Fed.  333 83  C.  C.  A.  205 

It  Is  the  duty  of  a  carrier  of  cargo  which  meets  with  disaster  through 
the  fault  of  the  vessel  to  do  what  he  can  to  minimize  the  damage,  by 
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which  he  profits  as  well  as  the  cargo  owner,  and  he  is  not  entitled  to 
a  deduction  of  expenses  so  incurred  from  the  damages  recoverable  by 
the  cargo  owner  by  reason  of  his  loss. 

— Ralli  V.  New  York  &  T.  S.  S.  CJo.,  154  Fed.  286 83  C.  C.  A.  290 

Section  8  of  the  Barter  act  (Act  Feb.  13.  1893,  c  105,  27  Stat  445  [U. 
S.  Comp.  St  1901,  p.  2946]),  which  exempts  the  owner  of  any  vessel 
transporting  property  from  liability  for  loss  or  damage  thereto  resulting 
from  faults  or  errors  in  navigation,  or  in  the  management  of  the  vessel, 
if  he  has  exercised  due  diligence  to  make  such  vessel  in  all  respects  sea- 
worthy and  properly  manned,  equipped,  and  supplied,  applies  only  to  a 
vessel  after  the  voyage  has  commenced,  and  cannot  be  invoked  by  an 
owner  to  relieve  him  from  liability  for  loss  of  cargo  through  the  careaiing 
and  sinking  of  a  vessel  at  the  pier  before  she  was  fully  loaded,  due  to 
the  negligence  of  a  watchman  in  failing  to  adjust  her  lines  to  permit 
her  to  drop  with  the  tide. 

—Ralli  V.  New  York  &  T.  S.  S.  Co.,  154  Fed.  286 83  C.  O.  A.  290 

In  construing  and  giving  effect  to  the  provisions  of  a  bill  of  lading, 
the  conditions  and  circumstances  which  the  evidence  proves  were  known 
to  the  parties  and  contemplated  by  them  in  making  It  are  to  be  taken 
into   consideration. 

— Pacific  Coast  Co.  v.  Yukon  Independent  Transp.  Co.,  155  Fed.  29 

83  C.  C.  A.  02.-» 

A  provision  of  bills  of  lading  giving  the  vessel  the  right  to  "deviate" 
does  not  authorize  her,  after  arriving  at  the  port  of  delivery,  to  return 
to  the  port  of  shipment  with  the  goods  on  t>oard,  and  thence  make  a  sec- 
ond voyage  to  the  port  of  delivery,  which  Is  not  a  deviation,  but  an  aban- 
donment of  the  voyage  so  far  as  relates  to  such  shipment. 

— Pacific  Coast  Co.  v.  Yukon  Independent  Transp.  Co.,  155  Fed.  29 

83  C.  C.  A.  62.5 

A  parol  contract  for  the  shipment  of  goods,  pursuant  to  which  they 
were  laden  on  board,  may  be  shown  to  affect  the  construction  of  bills  of 
lading  signed  and  delivered  after  the  goods  were  loaded  and  when  the 
vessel  was  about  to  sail,  and,  In  order  that  provisions  of  such  bills  shall 
override  the  prior  agreement,  the  burden  rests  on  the  carrier  to  show  that 
they  were  called  to  the  attention  of  the  shipper  and  assented  to  by  him. 

— Pacific  Coast  Co.  v.  Yukon  Independent  Transp.  Co.,  155  Fed.  29 

83  C.  C.  A.  625 

Libelant  contracted  with  respondent  for  the  carriage  of  goods  from 
Seattle  to  St  Michaels,  Alaska.  It  was  fully  understood  that  libelant 
intended  to  market  the  goods  along  the  Yukon  river  as  soon  as  the  ice 
went  out,  and  that  It  had  a  vessel  awaiting  at  St  Michaels  for  the  pur- 
pose. It  was  agreed  that  the  goods  should  be  taken  on  the  first  trip 
of  respondent's  vessel  north,  and  should  be  delivered  as  soon  as  the  ice 
was  out  of  the  harbor  at  St.  Michaels,  which  was  known  to  be  usually 
about  the  1st  of  July.  Libelant  refused  to  ship  without  such  agreement 
The  bills  of  lading,  which  were  Issued  after  the  cargo  was  on  board, 
provided  that  In  case  the  vessel  should  be  prevented  by  stress  of  weather 
or  otherwise  from  entering  the  port  of  delivery,  the  carrier  might  con- 
vey the  property  to  the  nearest  or  other  port,  and  thence  return  it  to 
the  port  of  delivery  by  the  same  or  other  vessel,  subject  to  the  contract 
for  the  original  voyage  and  at  the  risk  of  the  owner.  The  vessel  reach- 
ed St  Michaels  June  20th,  and,  finding  the  harbor  filled  with  Ice.  return- 
ed to  Nome,  and  there  tendered  delivery  at  ship's  tackle,  which  being 
refused  she  returned  to  Seattle,  and  delivered  the  goods  at  St.  Michaels 
on  her  next  trip  on  July  19th.  The  Ice  went  out  of  the  hart)or  about 
July  1st  Heldy  that  the  vessel  was  bound  by  the  contract  of  affreight- 
ment to  wait  until  the  Ice  went  out  or  to  transship  the  goods  at  Nome  to 
be  delivered  at  St  Michaels  as  soon  as  the  harbor  was  free,  at  her  own 
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expense,  and  that  she  was  liable  for  the  damages  caused  by  her  breach 
of  contract. 

— Pacific  Coast  CJo.  v.  Yukon  Independent  Transp.  CJo.,  155  Fed.  29. . . . 

83  0.  0.  A.  625 

Provisions  of  bills  of  lading  requiring  claims  for  loss  or  damage  to 
cargo  to  be  presented  to  the  carrier  within  a  stated  time,  and  barring 
any  suit  for  such  loss  or  damage  unless  commenced  within  a  further 
stated  time,  will  be  enforced  by  the  courts  only  so  far  as  they  are  rea- 
sonable under  the  circumstances  of  the  particular  case,  and  such  re- 
quirements may  also  be  waived  by  the  carrier  by  his  conduct 

— ^Pacific  Coast  Co.  v.  Yukon  Independent  Transp.  Co.,  155  Fed.  29. . . . 

83  C.  C.  A.  625 

Libelant  shipped  cargo  on  respondent's  vessel  from  Seattle  to  St. 
Michaels,  Alaska,  under  a  clear  verbal  agreement  that  It  should  be  de- 
livered on  the  first  trip  of  the  vessel  in  the  spring,  or  as  soon  as  the  ice 
was  out  of  the  harbor.  When  the  vessel  arrived  the  harbor  was  still 
closed  by  Ice,  and  the  vessel,  after  tendering  delivery  at  Nome,  re- 
turned to  Seattle  with  the  cargo  on  board,  and  delivered  It  on  the  next 
voyage.  The  bills  of  lading  provided  that  all  claims  for  damages  should 
be  presented  to  the  carrier  within  10  days  from  notice  thereof,  and  that 
no  action  should  be  brought  after  60  days.  When  the  vessel  decided  to 
return  from  Nome  with  the  property  on  board,  libelant's  agent  served  no- 
tice that  a  claim  would  be  made  for  such  damages  as  might  result,  and» 
when  the  goods  were  finally  delivered  at  St.  Michaels,  served  as  specific 
a  claim  for  damages  as  could  then  be  made,  and  a  more  specific  claim  was 
later  presented  in  Seattle,  which  respondent  took  under  consideration, 
and  negotiations  for  settlement  were  continued  for  a  year  before  suit  was 
brought.  Held,  that  libelant  had  made  reasonable  compliance  with  the 
terms  of  the  bills  of  lading  as  to  notice,  and  that  the  delay  in  bringing 
suit  was  waived  by  the  carrier  by  entertaining  the  claim  and  continuing 
negotiations  for  its  settlement. 

— Pacific  Coast  Co.  v.  Yukon  Independent  Transp.  Co.,  155  Fed.  29. . . . 

83  C.  a  A.  625 

In  such  case  provisions  of  the  bills  of  lading  that  the  carrier  should 
not  be  required  to  deliver  at  any  particular  time  or  to  meet  any  par- 
ticular market,  and  limiting  its  liability  for  damage  to  cargo,  were  ap- 
plicable only  to  the  original  voyage,  and  it  lost  the  benefit  of  them  when 
it  deliberately  abandoned  such  voyage. 

— Pacific  Coast  Co.  v.  Yukon  Independent  Transp.  Co.,  3.55  Fed.  29 

83  O.  a  A.  625 
6*    Idiiiitatioii  of  owner's  liability. 

Where  a  lighter  sank  at  a  pier  while  being  loaded,  injuring  a  large 
part  of  her  cargo,  the  fact  that  the  uninjured  cargo  was  then  transferred 
by  her  owner  to  another  vessel,  and  that  such  lighter  did  not  deliver 
any  part  of  it,  does  not  relieve  the  owner  in  proceedings  for  limitation 
of  his  liability  from  the  necessity  of  surrendering  as  "pending  freight" 
the  freight  which  she  would  have  earned  if  she  had  carried  the  cargo. 
— Ralli  V.  New  York  &  T.  S.  S.  Co.,  154  Fed.  286 83  C.  C.  A.  290 

Under  Rev.  St.  §  4283  [U.  S.  Comp.  St.  1901,  p.  2943],  which  provides 
that  the  liability  of  the  owner  of  a  vessel  for  loss  or  damage  to  cargo 
occurring  without  his  privity  or  knowledge  "shall  In  no  case  exceed  the 
amount  or  value  of  the  interest  of  such  owner  in  such  vessel  and  her 
freight  then  pending,"  pending  freight  is  limited  to  that  due  to  or  to  be 
earned  by  the  particular  vessel  through  whose  fault  the  loss  occurred, 
and  the  fact  that  goods  when  lost  or  injured  were  being  transported 
under  through  bills  of  lading  upon  different  vessels  of  the  same  owner 
does  not  require  a  surrender  of  the  freight  earned  by  a  dififerent  vessel 
In  the  course  of  such  shipment. 

—Ralli  V.  New  York  &  T.  S.  S.  Co.,  154  Fed.  286 83  Q  C.  A.  200 

A  traveling  steam  hoist  or  derrick,  mounted  upon  a  fuel  scow  specially 
designed  to  be  used  with  such  a  hoist,  and  from  which,  although  remova- 
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able,  It  had  been  removed  but  once  in  14  years,  is  a  part  of  tlie  vessel, 
witbln  the  meaning  of  the  limitation  of  liability  statute  (Hev.  St  §  4283 
[U.  8.  Comp.  St  1901,  p.  29431). 

—The  Buffalo,  154  Fed.  815 83  C.  C.  A.  531 

Section  18  of  Act  June  26,  1884  (23  Stat  57,  a  121  [U.  S.  Ck>mp.  St 
1901,  p.  2945]),  which  provides  that  **the  individual  liability  of  a  ship- 
owner shall  be  limited  to  the  proportion  of  any  or  all  debts  and  liabilities 
that  his  individual  share  of  the  vessel  bears  to  the  whole ;  and  the  aggre- 
gate liabilities  of  all  the  owners  of  a  vessel  on  account  of  the  same  shall 
not  exceed  the  value  of  such  vessel  and  freight  pending,"  and  Rev.  St 
f  4283  [U.  S.  Comp.  St  1901,  p.  2943],  are  in  pari  materia,  and  to  be 
construed  together.  The  provision  of  the  older  act  by  which  the  Umita* 
tion  of  liability  therein  provided  for  is  confined  to  things  "done,  occa- 
sioned or  incurred  without  the  privity  of  knowledge  of  such  owner  or 
owners."  also  qualifies  the  latter  act  which  was  not  intended  to  apply 
to  liabilities  of  the  owners  of  vessels  for  the  consequences  of  their  per- 
sonal faults  or  upon  obligations  personally  contracted  by  them. 

— Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed.  11 

83  0.  C.  A.  607 

A  towing  company  entered  into  a  contract  with  the  managing  agent  of 
petitioner,  which  was  the  owner  of  certain  vessels  on  the  Great  Lakes, 
by  which  it  agreed  to  perform  all  towing  and  wrecking  service  required 
by  such  vessels  during  the  season  at  certain  stated  prices.  One  of  pe- 
titioner's vessels  having  stranded,  the  towing  company  was  called  on  pur- 
suant to  said  contract,  and  sent  a  tug  with  wrecking  apparatus  to  the 
assistance  of  such  vessel,  where  It  spent  several  days  in  pumping  and 
attempting  to  get  her  afloat  but  unsuccessfully,  and  she  was  lost  Held, 
that  section  18  of  Act  June  26,  1884  (23  Stat.  57,  c.  121  [U.  S.  Comp.  St 
1901,  p.  2945]),  did  not  entitle  peUtioner  to  a  limitation  of  liability  for 
the  services  so  rendered  by  the  towing  company  under  its  contract  to  the 
value  of  the  salvage  recovered  from  the  wreck. 

—Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed.  11 

83  C.  a  A.  607 

SIGNALS. 

Of  resseis,  see  "Collision,"  f{  3,  7. 


8e«  "Ubel  and  Slander." 


See  "Camera,"  |  L 


SLANDER. 

SLEEPING  CARS. 

SMUGGLING. 


See  "Customs  Duties,"  |  5. 

SPECIFIC  PERFORMANCE. 

I   le    Nature  and  tpponndm  of  remedy  im  general. 

A  prior  agreement  of  a  defendant  to  convey  a  part  of  the  property  in 
controversy  to  a  third  person,  who  is  not  a  party  to  the  suit,  is  no  defense 
to  a  suit  for  specific  performance  of  a  subsequent  agreement  to  convey 
the  same  property,  because  the  decree  cannot  bind  or  injuriously  affect 
the  rights  or  Interests  of  the  absent  first  contractor. 

—Howe  V.  Howe  &  Owen  Ball  Bearing  Co^  154  Fed.  820 

83  O.  a  A.  536 
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S   2.    Contracts  enforceable. 

Defendant,  for  an  expressed  consideration  of  $1,  agreed  to  convey  to  com- 
plainant a  one-fifth  interest  In  any  and  all  property  which  he  should  ac- 
quire either  by  location,  purchase,  or  otherwise  in  the  territory  of  Alaska. 
In  his  bill,  complainant  alleged  that  the  real  consideration  for  the  agree- 
ment was  the  cancellation  of  an  indebtedness  due  him  from  defendant  and 
cash  advanced,  amounting  in  all  to  about  $12,000;  also  that  defendant 
had  acquired  certain  property  in  Alaska,  by  location,  purchase,  and  other- 
wise, exceeding  In  value  $750,000 ;  and  prayed  for  a  decree  for  specific  per- 
formance. Held  that,  there  being  no  limit  in  the  contract  as  to  the  time 
or  manner  of  acquisition  of  the  property  or  as  to  its  character  or  value,  the 
contract  was  inequitable  and  would  not  be  specifically  enforced,  especially 
in  view  of  the  gross  inadequacy  of  the  consideration  as  disclosed  by  the 
bill. 

—Marks  v.  Gates,  154  Fed.  481 83  C.  C.  A.  321 

A  contract  may  be  perfectly  legal,  and  yet  a  court  of  equity  will  not  en- 
force specific  performance  if  it  is  unreasonable  or  unconscientious  or  if  its 
enforcement  will  work  a  hardship  or  injustice  to  one  of  the  parties,  but 
will  leave  the  parties  to  their  remedies  at  law. 

—Marks  v.  Gates,  154  Fed.  481 83  C.  C.  A.  321 

It  was  no  defense  to  a  suit  for  the  performance  of  an  executory  agree- 
ment of  which  an  executed  agreement  was  the  consideration  that  a  trus- 
tee to  whom  defendant  was  to  convey  certain  stock  had  failed  to  render 
services  to  promote  the  corporation  as  agreed ;  his  contract  in  that  regard 
being  incidental  to  the  main  purpose  of  the  agreement,  and  not  going  to  its 
whole  consideration. 

—Howe  v.  Howe  &  Owen  Ball  Bearing  Co.,  164  Fed.  820 

83  a  C.  A.  536 

SPEED. 

Of  vessel  in  collision,  see  "Collision,"  f  8. 

SPLITTING  CAUSES  OF  ACTION. 

See  "Action,"  i  1. 

STATES. 

Ad<H>tioii  by  United  States  courts  of  practice  of  state  courts,  see  "Courts,"  f  3. 

Courts,  see  "Courts." 

State  laws  affecting  patents,  see  "Patents,"  §  1. 

STATUTES. 

Adoption  by  United  States  courts  of  state  laws  as  rules  of  decision,  see 
"Courts,"  §  3. 

Provisions  relatinff  to  particular  subjects. 

See  "Attorney  and  Client."  %  1 ;  "Bankruptcy,"  %  1 ;  "Collision,"  W  1,  4;  "Copy- 
rights," %  1 ;  "Corporations,"  58  3,  5;  "Criminal  Law,"  %%  1,  2;  "Customs  Du- 
ties"; "Death,"  %  1;  "Habeas  Corpus,"  %  1;  "Judicial  Sales";  "Master  and 
Servant,"  55  1,  2 ;  "Monopolies,"  5  1 ;  "Municipal  Corporations,"  5  2 ;  "Navi- 
gable Waters,"  5  1 ;  "Patents,"  5  4;  "Pleading,"  §  1 ;  "Post  Office,"  5  1;  -Pub- 
lic Lands,"  5  1;  "Railroads,"  5  2;  "Shipping,"  §5  4,  6;  "Wills,"  %  1. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 
88  CCA.— 49 
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STATUTES  CONSTRUED. 


UWITASD  STATES. 

CONSTITUTION. 
Amend.  14 664 

STATUTES  AT  LARGE. 
1879,  March  3.  ch.  183.  20  Stat  415 
[U.  S.  Comp.  St  1901,  p.  5911 ....  253 

1884,  June  26,  ch.  121,  $  18,  23 
Stat.  57  [U.  S.  Oomp.  St  1901.  p. 
29451    607,  608 

1885,  Ffeb.  25,  ch.  149,  §  1,  23  Stat 
321  [U.  S.  Comp.  St  1901,  p.  15241  246 

1890,  June  10,  ch.  407,  i  13,  26 
Stat  136  [U.  S.  Comp.  1901,  p. 
1932] 463 

1890,  June  10,  ch.  407,  §  16,  26 
Stat  138  [U.  S.  Comp.  St  1901, 

p.  1933] 145 

im  June  10.  ch.  407.  §  19,  26 
Stat  139  [U.  8.  Comp.  St  1901, 

D.  1925] 40,  463 

1^.  July  2,  ch.  647,  §  1,  26  Stat 

209   [U.    S.    Comp.    St.   1901.    p. 
32001    336,  343 

1891,  March  3,  ch.  517,  S  H.  26 
Stat  829  [U.  S.  Comp.  St.  1901, 

p.  652] 660 

]&1,   March  8,  ch.  665,   26  Stat 

1110  [U.   S.   Comp.  St   1901,   p. 

3417] 676 

1893,  Feb.  13,  ch.  105,  27  Stat  445 

[U.  S.  Comp.  St  1901,  p.  2946] 

206  290 
1895,  Feb.  a  ch.  64,  f  1,  28  Stat 

645  [U.  S.  Comp.  St  1901,  p. 

2891] 505 

1897,  July  24,  ch.  11,  f  1.  Schedule 

E,  par.  212,  30  Stat  168  [U.  S. 
Comp.  St  1901,  p.  1647] 297 

1897,  July  24.  ch.  11,  §  1,  Schedule 

G,   pars.  263,  272,  30  Stat.   171, 

172  [U.    S.   Comp.   St  1901.  pp. 

1651,  1652]   329 

1897,  July  24,  ch.  11,  f  1,  Sdiedule 

U  par.  384,  30  Stat  185  [U.  S. 

Comp.  St  1901,  p.  16681.......  197 

1897,  July  24,  ch.  II,  f  1,  Schedule 

L,  par.  387.  30  Stat  186  [U.  S. 

Comp.  St  1901,  p.  1669] 145 

1897,  July  24,  ch.  11,  §  1,  Schedule 

L,  par.  391,  30  Stat  187  [U.  S. 

Comp.  St  1901,  p.  1670] 472 

1897,  July  24,  ch.  11,  §  1,  Schedule 

M,  par.  401.  30  Stat  189  [U.  S. 

Comp.  St  1901,  p.  1672] 43 

1897,  July  24,  ch.  11,  §  1,  Schedule 

N,  par.  414,  30  Stat.  190  [U.  S. 

Comp.  St  1901  p.  16741. 50 

1897,  July  24,  ch.  11.  §  2,  Free  List,. 

par.    661,    30    Stat    1&5    [U.    S. 

Comp.  St  1901,  pw  1688] 197 

1897,  July  24,  ch.  11,  8  7,  30  Stat. 

205    [U.    S.   Comp.    St   1901.    p. 

1^3]    151.  329 

1^  July  1,  ch.  541,  30  Stat  M4 

(U.  S.  Comp.  St  1901,  p.  341^. .     61 


1898.  July  1,  ch.  541,  i  2,  30  Stat 
546  [U.  S.  Comp.  St  1901,  p. 
3421] ,   ^  304 

1898,  July'  i,*  'ch'.  '54i/j  "Sa,"  subd  ^ 
30  Stat  546  [U.  S.  Oomp.  St 
1901,  p.  3422] 486 

1898,  July  1,  ch.  541,  §  19a,  30  Stat 
561  [U.  S.  Comp.  St.  1901.  p. 
3429] 119 

1898,  July  1,  di.  541,  $  23b,  30 
Stat.  5©  [U.  S.  Comp.  St  1901^ 
p,  3431].  Amended  by  Act  1903. 
Feb.  5,  ch.  487,  8  a  32  Stat  798 
rU.  S.  Comp.  St  Supp.  1905,  p. 

1898,  July '  i', ' ch."  "541.'  '§  ' 24b"  30 
Stat  5^  [U.  S.  Comp.  St  1901, 
i).3432] 304 

1&8,  July  1,  ch.  641,  |  25a,  30 
Stat  553  [U.  S.  Comp.  St.  1901, 
p.  3432]   266 

1898,  July  1,  ch.  541.  U  67c  67d. 
30  Stat  564  £U.  S.  Comp.  St 
1901,   p.  3449] 121 

1898.  July  1,  ch.  541,  |  67f.  30 
Stat  565  [U.  S.  Comp.  St  1901. 

D.  3450] 121,  304 

1^  July  1,  ch.  641,  §  70e,  30 
Stat.  565  [U.  S.  Comp.  St  1901, 
p.  3452].  Amended  by  Act  1903, 
Feb.  5,  ch.  487,  $  16,  32  Stat.  800 
rU.  S.  Comp.  St  Supp.  1905,  p. 
690]    61 

1899,  March  3,  ch.  425,  8  15,  30 
Stat.  1152  [U.  S.  Comp.  St  1901, 

p.  3543]    19,  48 

1^,  March  3,  ch.  429.  30  Stat 
1253    634 

1903,  Feb.  6,  ch.  487,  5«  8.  16.  32 
Stat  798,  800  [U.  S.  Comp.  St 
Supp.  1905,  pp.  686,  690] 61 

1904,  April  28,  ch.  1778,  33  Stat 
5^ 634.  644 

1905,  March  3,  ch.  1479,  f  12,  33 
Stat  1081  rU.  S.  Comp.  St  Supp. 
1905,  p.  150] 392 

REVISED  STATUTES. 

251  [U.  S.  Comp.  St  1901,  p.  138]  131 
649  [U.  S.  Comp.  St  1901.  p.  525]  489 
716    [U.    S.   Comp.    St   1901,   p. 
580]     ., 662 

§§  763,  764  rU.  S.  Comp.  St  1901. 
PD.  5H  595]    421 

§  829  [U.  S.  Comp.  St  1901,  p.  636]    46 

h  914-916  [U.  S.  Comp.  St  1901, 
p.  6841   662 

I  1024  [U.  S.  Comp.  St  IflOl,  p. 
720] 652 

$  2802  [U.  S.  Comp.  St  1901,  p. 
18731 •^•••-  475 

§  4283  [U.  S.  Comp.  St  1901^p. 
2943] 290.5^608 

§  4952  [U.  S.  Comp.  St  1901,  p. 
3406].  Amended  by  Act  1891, 
March  3,  ch.  565,  *  Stat  1110 
[U.  S.  Comp.  St  1901,  p.  3417]. .  576 
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f  5407  [U.  S.  Comp.  St.  1901,  p. 

.3691] 478 

f  5480  [U.  S.  Ck)mp.  St.  1901,  p. 
""^'     309,  317,  552 


COMPILED   STATUTES   1901. 

Page  138 131 

Page  525 489 

Page  552  550 

Page  580 H62 

Page  591  253 

Pages  594.  595 421 

Page  636 46 

Page  684 662 

Page  720 552 

Page  1524  245 

Page  1647 297 

Pages  1651,  1652   329 

Page  1668 197 

Page  1669 145 

Page  1670    472 

Page  1672 43 

Page  1674 50 

Page  1688 197 

Page  1693    151,  329 

Page  1873  475 

Page  1925    40.  463 

Page  1932  463 

Page  1933  145 

Page  2891 505 

Page  2943 290,  532,  608 

Page  2945    607.  608 

Page  2IH6    206.290 

Page  3200   .-^36,  343 

Page  3406  576 

Page  3417 576 

Page  3418 61 

Page  3421    304 

Page  3422 486 

Page  3429 119 

Page  3431  61 

Page  3432    266,  .304 

Page  3449 121 

Page  3450   121,  309 

Page  3452 61 

Page  a543   19.  48 

Page  3691  478 

Page  3696 309,  317,  552 

COMPILED  STATUTES  (SUPP.) 
1905. 

Page  150 392 

Pages  686,  690 61 


AULBKA. 

CODE   OF  CIVIL   PROCEDURE. 
I  93. .597 


f  504 


597 


PENAL  CODE 

f  128   646 

«  186,  188 634 


COLORADO. 

MILTvS*    ANNOTATED    STATUTES. 
H  1508-1510 284 


nxiNois. 

HURD'S  REVISED  STATUTES 

1905. 

Ch.  148,  §  7 231 

INDIAN  TEBRITORT. 

MANSFIELD'S  DIGEST. 
H  1885.  1386 392 

KANSAS. 

GENERAL    STATUTES    1901. 
55  3012-3014 252 

KENTUCKY, 

STATUTES  1903. 


5  496 


260 


MISSOURI. 

ANNOTATED  STATUTES  1906. 


746    , 
3705 


432 
415 


REVISED  STATUTES  1899. 

§  746  [Ann.  St.  1906,  p.  731] 432 

§  3705  [Ann.  St.  1906,  p.  2073]. .. .  415 

NEW  YORK. 

CODE   OF   CIVIL   PROCEDURE. 
5^    106,124 

LAWS. 
1892.  p.  1491,  ch.  677,  5  28..!...     92 
1902.  p.  1748.  eh.  600 510 

NORTH  DAKOTA. 

REVISED  CODE  1899. 
§  2172   554 

OHIO. 

LAWS. 
1890,  p.  150 50^ 

PENNSYLVANIA. 

LAWS. 

1842,    p.   339 474 

1874,  p.  108 ;:  501 

TENNESSEE. 

SHANNON'S  CODE. 
5  1574,  subsec.  4 590 

VIROINIA. 

CODE  1904. 
§  1296a 91 
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STOCK. 

Corporate  stodc,  see  "Oorporatlona,"  f  1. 

STOCKHOLDERS. 

Of  corporations,  see  ••CJorporatlons,"  §§  1,  2,  4. 

STREET  RAILROADS. 

See  "Railroads.'* 

Carriage  of  passengers,  see  "Carriers." 

STREETS. 

See  "Municipal  Corporations,**  f  2. 

SUA  SPONTE. 

Errors  noted  on  appeal  or  error  without  assignment,  see  "Appeal  and  Error," 
§6. 

SUIT. 

See  "Action." 

TARIFF. 

See  "Customs  Duties." 

TAXATION. 

See  "Customs  Duties." 

TERRITORIES. 

Territorial  courts,  see  "Courts,"  §  3. 

TESTAMENT. 

See  "Wills." 

TIME. 

Computation  of  under  Insurance  policy,  see  "Insurance,"  §  1. 

For  filing  petition  to  revise  in  bankruptcy  proceedings,  see  "Bankruptcy,"  {  4. 

For  payment  of  interest,  see  "Interest,"  $  1. 

For  talcing  appeal  or  suing  out  writ  of  error,  see  "Appeal  and  Error,"  S  4. 

For  vacation  of  judgment,  see  "Judgment,"  §  1. 


TITLE. 


Effect  of  sale,  see  "Sales." 
To  patents,  see  "Patents."  §  4. 
To  vessel,  see  "Shipping,"  §  1. 
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TORTS. 

Canslng  death,  see  "Death,"  §  1. 

Liahiliiiea  of  particular  claaaea  of  persona* 
See  "Municipal  Corporations,"  §  2. 

Particular  torts. 
See  "Libel  and  Slander";  "Negligence";  "TroVer  and  CJonversion.** 
Maritime  torts,  see  "Collision." 

Remedies  for  torts. 
Measure  of  damages,  see  "Damages,"  §  L 

TOWAGE. 

Collisions  with  tugs  and  vessels  in  tow,  see  "Collision^''  {  3. 

Evidence  held  to  support  the  finding  of  the  trial  court  that  the  leak- 
ing of  a  barge  in  tow  which  made  It  necessary  to  abandon  her  did  not 
result  from  her  grounding  through  the  fault  of  the  tug,  but  that  it  was 
due  to  her  unsea worthy  condition;  and  the  tug  also  field  not  in  fault 
for  not  sooner  going  in  search  of  the  barge  after  her  crew  had  been  talcen 
off  and  she  had  gone  adrift  at  sea  in  the  night,  in  view  of  the  belief  of 
all  parties  that  she  had  foundered. 

— ^The  Asher  J.  Hudson,  154  Fed.  354 83  a  C.  A.  143 

TOWNS. 

See  "Municipal  Corporations." 

TRADE-MARKS  AND  TRADE-NAMES. 

f   1.    Infringement  and  nnfair  competition* 

A  manufacturer  of  locks  who  deliberately  and  intentionally  copied  a 
higher-priced  lock  made  by  another  manufacturer  In  form,  size,  coloring, 
lettering,  and  details  of  finish,  so  that  the  two  were  substantially  identical 
In  r.ppearance  to  a  casual  observer,  and  retail  purchasers  were  likely  to 
mistake  one  for  the  other,  is  chargeable  with  unfair  competition,  although 
the  parts  of  the  lock  separately  may  have  been  open  to  his  appropriation. 
—Yale  &  Towne  Mfg.  Co.  v.  Alder,  154  Fed.  37 83  C.  C.  A.  149 

TRIAL 

Presumptions  on  appeal  or  writ  of  error  as  to  rulings,  see  "Appeal  and  Error," 

5  8. 
Waiver  of  errors  in  rulings  by  failure  to  except  In  trial  court,  see  "Appeal  and 

Error,"  §  3. 

Trial  of  actions  'by  or  against  pariicular  classes  of  persons. 
See  "Municipal  Corporations,"  §  2. 

Trial  of  particular  civil  acHons  or  proceedings. 
See  "Negligence,"  f  1. 

For  causing  death  in  general,  see  "Death,"  f  1. 
For  death  of  servant,  see  "Master  and  Servant,"  §  2. 
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For  personal  injuries,  see  "Master  and  Servant,"  f  2;  "Municipal  Corpora- 
tions," $  2 ;  "Railroads,"  $  2. 
On  insurance  policy,  see  "Insurance,"  §  8. 

Trial  of  criminal  prosecutiofiM. 
See  "Assault  and  Battery,"  S  1;  "Criminal  Law,"  §  4. 
For  offense  against  land  laws,  see  "Public  Lands,"  f  1. 
For  offense  against  postal  laws,  see  "Post  Office,"  i  1. 

§   1.    TaUiic  ease  or  question  from  Jury. 

Wbile  questions  of  negligence  are  ordinarily  for  the  Jury  in  federal 
courts,  a  case  may  be  withdrawn  from  the  Jury  and  a  yerdlct  directed  for 
plaintiff  or  defendant,  as  may  be  proper,  where  there  is  no  conflict  in  the 
evidence,  or  where  it  is  so  conclusive  in  its  character  that  the  court,  in 
the  exercise  of  its  soimd  Judicial  discretion,  would  be  obliged  to  set  aside 
a  verdict  rendered  in  opposition  to  such  evidence. 

— RuaseU  v.  Oregon  Short  Line  R.  Co.,  165  Fed.  22.  .83  C.  O.  A.  618 

Under  the  rule  of  the  federal  courts,  a  court  should  direct  a  verdict 
where  the  evidence  produced  by  the  party  on  whom  rests  the  burden  of 
proof  is  insufficient  to  sustain  a  verdict  In  his  favor. 

—National  Ass'n  of  Ry.  Postal  Clerks  v.  Scott,  155  Fed.  92 

83  a  a  A.  652 
§  Z.    Verdict. 

A  general  verdict  for  the  plaintiff  in  an  action  against  a  city  to  recover 
for  an  injury  received  by  plaintiff  by  falling  over  an  obstruction  hi  a 
street,  returned  under  instructions  which  authorized  such  verdict  if  the 
Jury  should  find  that  the  obstruction  had  been  there  for  such  length  of 
time  that  the  city  in  the  exercise  of  reasonable  care  should  have  known  of 
it,  is  not  inconsistent  with  the  answer  to  a  special  interrogatory  stating 
that  the  Jury  were  unable  to  find  the  length  of  time  the  obstruction  had 
been  there,  where  the  evidence  tended  to  s1h>w  that  it  had  been  there  for 
a  number  of  days,  but  left  the  exact  length  of  time  uncertain. 

—City  of  Grand  Forks  v.  Allman,  153  Fed.  532 83  a  O.  A.  554 

§  3.    Waiter  and  oorreotion  of  irresvlarities  and  errors. 

A  motion  for  a  directed  verdict  at  the  conclusion  of  plaintiff's  case  in 
chief  is  waived  by  defendant's  introduction  of  evidence  in  its  own  be- 
half. 

— ^Fidelity  &  Casualty  Co.  of  New  York  v.  Thompson,  154  Fed.  484 

83  C.  C.  A.  324 

TROVER  AND  CONVERSION. 

§   1.    Aets  oonatitntinc  oonTersion  and  liability  therefor. 

Where  certain  wool  growers,  having  sold  and  delivered  a  quantity  of 
wool,  resold  It  to  a  bank,  which  brought  replevin  against  the  original  buy- 
er's agent  and  the  railroad  company  in  possession,  and,  after  delivery  of 
the  wool  by  the  sheriff  to  the  bank,  it  shipped  and  sold  the  wool  to  a 
purchaser,  who  so  appropriated  and  changed  it  as  to  destroy  its  identity, 
the  original  buyer  was  not  bound  to  intervene  in  the  replevin  suit,  but 
was  entitled  to  maintain  conversion  against  the  bank. 

— ^Northwestern  State  Bank  of  Hay  Springs,  Neb.,  v.  Silberman,  154 
Fed.  809 83  a  a  A.  525 

TRUSTS. 

Combinations  to  monopolize  trade,  see  "Monopolies,**  S  1. 

Right  to  relief  In  equity  for  failure  to  execute  trust  as  dependent  on  adequacy 

of  remedy  at  law,  see  "Equity,"  §  1. 
Secret  trusts,  see  "Fraudulent  Conveyances,"  S  1. 
Splitting  cause  of  action  for  enforcement  of,  see  "Action,"  §  1. 
Trust  deeds,  see  "Chattel  Mortgages." 
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f   1.    Creation,  ezistenoe,   and  Talidity. 

The  bill  set  forth  these  facts :  B.  and  M.  agreed  that  B.  should  procure 
options  to  purchase  certain  mining  claims  in  M/s  name ;  that  they  should 
organize  a  corporation  with  500,000  shares  of  stock ;  that  this  stock  should 
be  issued  to  M.,  who  should  place  300,000  shares  of  it  in  the  treasury  of  the 
corporation,  transfer  50,000  shares  to  B.,  conyey  the  options  to  the  corpo- 
ration, and  furnish  the  money,  either  by  loans  to  the  corporation  or  by 
purchase  of  the  capital  stock,  to  pay  the  unpaid  balances  of  the  purchase 
prices  of  the  mining  claims.  B.  procured  the  options.  The  corporation,  the 
P.  Ck).,  was  organized.  M.  conveyed  the  options  to  it,  took  the  500,000 
shares  of  stock,  and  placed  300.000  shares  In  the  treasury.  The  P.  Co. 
paid  the  unpaid  balances  of  the  purchase  prices  of  the  mining  claims,  and 
M.  took  the  deeds  thereof  to  himself.  The  complainants  were  the  assigns 
of  11,300  of  the  50,000  shares  of  stock  M.  agreed  to  transfer  to  B.,  and 
they  brought  suit  in  equity  against  M.  and  the  P.  Ck).  to  compel  him  to 
convey  the  mining  claims  to  the  corporation.  Held:  (1)  The  bill  stated  a 
good  cause  of  action  In  equity  to  enforce  specific  performance  of  a  con- 
tract relating  to  real  estate  and  to  compel  the  execution  of  the  trust  creat- 
ed by  the  agreement  and  by  the  complete  performance  of  it  on  the  part 
of  B. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  0.  C.  A.  380 

In  equity,  vendors  of  real  estate  and  those  claiming  under  them  hold 
their  titles  In  trust  for  their  vendees. 

—Rogers  v.  Penobscot  Min.  Co.,  154  Fed.  606 83  0.  C  A.  380 

Some  betrayal  of  confidence  or  breach  of  duty  is  Indispensable  to  the 
avoidance  of  titles  or  rights  acquired  of  his  correlate  by  one  In  a  fiduciary 
relation. 

—Howe  V.  Howe  &  Owen  Ball  Bearing  Co.,  154  Fed.  820 

83  C.  O.  A«  536 

TUGS. 

See  •'Towage." 

UNDISCLOSED  AGENCY. 

See  "Principal  and  Agent,"  i  1, 

UNFAIR  COMPETITION. 

See  "Trade-Marks  and  Trade-Names,"  i  "L 

UNITED  STATES. 

See  "Copyrights,"  §  1;  "Customs  Duties";  "Post  Office." 
Courts,  see  "Courts,"  S  3 ;  "Removal  of  Causes." 
Bxercise  of  power  of  eminent  domain,  see  "Eminent  Domain,"  f  L 
Indians*  see  "Indians." 


See  "Customs  and  Usages." 


USAGES. 


VACATION. 


Of  judgment,  see  "Judgment,"  §  1. 
Of  judicial  sale,  see  "Judicial  Sales." 
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VALUE. 

Limits  of  JurisdictiOD,  see  "Courts,"  {  S. 

VARIANCE. 

Between  pleading,  and  proof  In  civil  action,  see  "Pleading,*'  f  2. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Right  to  equitable  reli^  on  breech  of  contract  for  sale  of  realty  as  dependent 

on  adequacy  of  remedy  at  law,  see  "Equity,"  §  1. 
Specific  performance  of  contract,  see  "Specific  Performance.** 
Vendors  as  trustees  for  vendees,  see  **Trust8^"  f  1. 

f   1.    Reaiedles  of  Tendor. 

Complainant  sold  certain  mining  property,  reserving  a  vendor's  lien. 
Some  two  years  later  an  agreement  was  made  between  complainant,  the 
purchaser,  and  a  third  party,  whereby  the  latter,  whicdi  held  a  claim 
against  a  stockholder  of  complainant,  was  to  receive  paym^it  in  install- 
ments from  the  net  proceeds  of  the  mining  property,  the  operation  of  which 
was  placed  in  the  hands  of  a  board  of  five  managers.  The  third  party,  in 
accordance  with  the  agreement,  released  its  claim  against  the  stockholder. 
Held,  that  to  a  suit  by  complainants  against  the  purchaser  and  such  third 
party  to  foreclose  its  vendor's  lien  the  managers  were  not  indispensable 
parties,  being  merely  the  agents  of  the  parties  before  the  court 

--Golden  Cross  Min.  &  Mill.  Co.  v.  Free  Gold  Min.  Co.,  154  Fed.  441 

83  C.  a  A.  355 

VENUE. 

§   1.    Domioile  or  residence  of  parties. 

The  right  of  a  defendant,  sued  in  a  federal  court  on  the  ground  of  di- 
versity of  citlzaiship,  to  object  to  the  jurisdiction  of  the  court  because 
neither  party  is  a  resident  of  the  district,  is  waived  by  his  entering  a 
general  appearance  and  asking  for  an  extension  of  time  in  which  to  plead 
and  for  a  continuance,  prior  to  the  making  of  such  objection. 

— ^Midland  Contracting  Co.  v.  Toledo  Foundry  &  Machine  Co.,  154  Fed. 
797 83  a  C.  A.  489 

VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial,"  $  1. 

In  civil  actions,  see  "Trial,"  §  2. 

Review  on  appeal  or  writ  of  error,  see  "Appeal  and  Elrror,"  f  8. 

VERIFICATION. 

Of  pleading,  see  "Pleading,"  §  1. 

VESTED  REMAINDERS. 

Creation,  see  "Wills,"  f  2. 
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VICE  PRINCIPALS. 

See  "MaBter  and  Servant,"  $  1. 

VILLAGES. 

See  "Mnnielpal  Ck)rporation8." 

VOIR  DIRE. 

See  "Jury,"  {  1. 

WAGERS. 

See  "Gaming,"  i  1. 

WAIVER. 

Of  objections  to  particular  acts,  instruments,  or  proceedings, 
See  "Appearance" ;  "Trial,"  §  3. 

Error  waived  by  failure  to  except  in  trial  court,  see  "Appeal  and  Error,"  §  3. 
Objection  to  venue,  see  "Venue."  §  1. 

Of  rights  or  remedies, 

Condition  in  contract,  see  "Contracts,"  §  2. 

Payment  of  purchase  price  of  goods  in  cash,  see  "Sales,"  §  1. 

Right  to  forfeit  insurance  policy,  see  "Insurance,"  §  5. 

WAREHOUSEMEN, 

Warehouses  for  imported  goods,  see  "Customs  Duties^"  (  3. 

WARNING. 

To  servant,  see  "Master  and  Servant,"  §  1. 

WARRANTY. 

On  sale  of  goods,  see  "Sales,"  §  2. 

WATERS  AND  WATER  COURSES. 

See  "Navigable  Waters." 

WAYS. 

Public  ways,  see  "Municipal  Corporations,"  §  2. 

WELLS. 

Mingling  gas  from  gas  wells,  see  "Confusion  of  Goods,"  §  1. 
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WILLS. 

GonstnictlOQ  and  execation  of  trusts,  see  •Trusts.** 

Devise  to  bankrupt  as  asset  of  his  estate,  see  '^Bankruptcy,"  I  8. 

f    1.    Probate,  estabUshment,  and  annul mont. 

Where  a  foreign  will,  devising  both  real  and  personal  property  in  Illi- 
nois,  was  admitted  to  probate,  one  of  the  heirs  of  testator's  estate  was 
entitled  to  contest  the  same  in  the  manner  and  within  the  time  specified 
by  the  Illinois  wills  act  (Hurd's  Rev.  St  1905,  c  148,  f  7),  regulating  will 
contests,  though  it  was  only  claimed  that  the  will  was  void,  in  so  far  as  it 
attempted  to  pass  personal  property,  becnuse  of  a  failure  to  execute  it  in 
a  manner  presrril)€d  by  the  laws  of  testatrix's  domicile  at  the  time  it  was 
executed,  so  that,  no  contest  having  been  made  within  such  time,  the 
decree  admitting  the  will  to  probate  was  a  conclusive  adjudication  of  its 
validity. 

—Palmer  V.  Bradley,  164  Fed.  311 83  C.  C.  A.  231 

§   2.    Constmotion. 

Where  a  testator  devised  and  bequeathed  his  residuary  estate  to  his 
widow  for  life  or  until  her  remarriage,  with  remainder  to  his  son  and 
daughter  in  equal  shares,  the  latter  took  at  once  a  vested  interest  In  re- 
mahider  in  the  real  estate  which  was  alienable  under  the  laws  of  Minne- 
sota. 

—Perkins  v.  Gibbs,  153  Fed.  952 83  0.  a  A.  68 

§   3.    Bislits  and  liabilities  of  devisees  and  legatees. 

A  testator  devised  and  bequeathed  his  estate  in  equal  shares  to  his  son 
and  daughter,  subject  to  a  life  interest  in  his  widow  terminable  on  her 
remarriage.  All  of  such  parties  entered  into  a  written  agreement  ad- 
mittedly made  In  good  faith  for  an  amicable  division  of  the  estate,  by 
which  the  widow  and  son,  who  were  also  executors,  agreed  to  convey 
their  interest  in  certain  real  estate  to  the  daughter,  and  she  was  to  con- 
vey her  interest  in  other  real  estate  to  the  son,  and  also  to  release  her 
claim  to  any  share  of  an  indebtedness  owing  by  him  to  the  estate  and 
to  money  which  he  had  misapplied  as  executor.  Later,  when  the  son  had 
become  largely  indebted  and  insolvent,  he  and  the  widow  executed  the 
conveyance  to  the  daughter;  the  deed  reciting  that  it  was  made  in  con- 
sideration and  compliance  with  such  agreement  The  son  obtained  the 
property  which  he  was  to  have  by  the  agreement,  and  was  not  called  upon 
to  pay  the  amount  which  he  owed  the  estate.  Held,  that  the  conveyance 
to  the  daughter  was  based  on  a  good  and  meritorious  consideration ;  also, 
on  the  evidence,  that  It  was  made  as  recited  therein  in  good  faith  pur- 
suant to  the  prior  agreement,  and  not  for  the  purpose  of  defrauding  the 
son's  creditors,  as  charged  in  a  creditors'  bill. 

—Perkins  v.  Gibbs,  153  Fed.  952 83  a  a  A.  68 

WITNESSES. 

See  "Evidence.** 

Experts,  see  "Evidence,"  §  3. 

Opinions^  see  **Evidence,"  §  3. 

WRITS. 

Particular  torita. 
See  "Habeas  Corpus";  "Injunction";  "Replevin." 
Writ  of  error,  see  "Appeal  and  Error." 


[END   OF   VOLUME.]  QlX    , 
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